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The  Right  Hon.  Lord  Penzance.^ 
Right  Hon.  Sir  James  Hannen,  Knt.o 

*  Sir  Williah  Fry  Channel,  resigned  ahoat  the  first  of  January,  1878,  and 
died  on  the  25th  of  February.    54  Law  Times,  168,  381,  8  Law  Journal,  2. 

*  Mr.  Charles  Edward  Pollock  was  appointed  January  4th,  1873,  to  succeed 
Sir  William  Fry  Channel.  54  Law  Times,  196,  8  Law  Journal,  21. 

'  LOBD  Hatheblt  resigned  the  office  of  Lord  Chancellor  about  the  15th  of  Oc- 
tober, 1872.    58  Law  Times,  899,  7  Law  Journal,  695. 

^On  the  18th  of  October,  1872,  Sir  Roundell  Palmer,  having  been  appointed, 
was  gazetted  Lord  Chancellor  under  the  title  of  Lord  Selbome  of  Selborne.  53 
Law  Times,  406,  417.    6  Alb.  Law  Journal,  312 ;  7  Am.  Law  Review,  385. 

*  l^rd  PenzAnce  resigned  the  office  of  Judge  of  the  Probate  and  Divorce  Courts 
about  the  1st  of  November,  1872.    54  Law  Times,  3,  7  Law  Journal.  743. 

'  Sir  James  Hannen  was  appointed  Judge  of  the  Court  for  Probate  and  Divorce 
cases  and  took  his  seat  as  such  on  the  2l8t  day  of  November,  1872.  54  Law  Times, 
81, 43, 275.    Taw  Journal,  785,  822. 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 
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THE  MEMBERS  USUALLY  ATTENDING  THE  COM 
MITTEE  ARE : 

Right  Hon.  Lord  Westburt. 
Right  Hon.  Lord  Romillt. 
Right  Hon.  Lord  Caiens. 
Right  Hon.  Lord  Hatherly. 
Right  Hon.  Sir  James  W.  Colvillb. 
Right  Hon.  Sir  Robert  Phillimors. 
Right  Hon.  Sir  Joseph  Napier, 
Right  Hon.  Lord  Justice  James. 
Right  Hon.  Lord  Justice  MsLLisa. 
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Sir  Montague  Edward  Smith. 

Sir  Robert  P.  Collier. 

The  Prelates  of  the  church  of  England,  who  are  Privy  Councillors,  are 
members  of  the  Judiciary  Committee  on  Appeals  to  Her  Majesty  in  Council 
under  the  church  discipline  act,  but  not  otherwise. 
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Page   28  line  16  of  note  cite  People  v.  StaU  Treamr&r,  24  Mich.,  468. 
"     214  line  11  from  bottom  insert "  paid"  between  word  **  fact"  and  words 

'*  the  freight." 
"    814  end  of  note  cite  Hamilton  v.  Third  etc.,  18  Abb.  N.  S.,  818. 
"     890  end  of  note  cite  Fox  v.  Priekett,  84  N.  J.  Law  Eep.,  18 ;  Brady  v.  Whitnetf, 

24  Mich.,  164. 
"     499  cite  contra  Lea^oitt  v.  Dabney,  87  How.  Prac.,  264. 
"    668  cite  ffamer  v.  Hamer,  4  Strob  (S.C.)  ]Sq.,  124. 
"     626  line  10  of  note  cite  Nugent  v.  O'Brien,  Blackham  Dundas,  and  Osbom, 

208. 
"    626  line  16  of  note  cite  Kirtoan  v.  Hampton,  Blackham,  Dandas  and  Osbom, 

227. 
"    625  end  of  note  dte  Quedey  y.  Warren^  Blackham,  Dundaa  and  Osbom,  169 
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[Law  Reports,  5  Honae  Lord's  Cases,  480.] 
March  18, 19 ;  April  11, 12, 1872. 

♦The  Overexd  &  Gurnet  Company,  Appellant;     [480 

AND 

Thomas  Jones  Gibb  and  John  Darby  Gibb,  Respondents. 

Company  —  Directors  —  Potoer  and  Liability  —  Pleading. 

•  Facts  which  may  show  imprudence  in  the  exercise  of  powers  undoubtedly 
.jonferred  upon  directors  will  not  subject  them  to  personal  re8tx)nsibility ;  the 
mprudenoe  most  be  so  great  and  manifest  as  to  amount  to  craaa  negligentia. 

Where  the  directors  to  whom  these  powers  were  intrusted,  and  who  exercised 
them,  were,  by  the  "  CJompany"  which  had  conferred  tlie  powers,  afterwards 
sought  to  be  made  responsible  for  their  exercise  : —  Held,  that  malfeasance  or 
eraaaa  negligentia  ought  to  have  been  distinctly  charged. 

The  biU  being  defective  in  that  respect : — Held,  that  it  could  not  be  sustained. 

In  a  company  formed  for  the  purchase  of  a  business  where  the  power  to  make 
the  parchaae  was  distinctly  conferred  on  the  directors,  though  the  character 
of  the  business  turned  out  to  be  ruinous,  unless  that  character  was  obviously 
apparent  when  the  purcliase  was  made,  the  directors  will  not  be  personally 
responsible  for  making  it. 

In  this  case  a  prospectus  was,  in  the  usual  manner,  issued  by  the  directors, 
but  that  prospectus  in  no  way  whatever  affected  the  claim  of  the  Plaintiff  com- 
pany to  compensation  for  loss  consequent  on  the  purchase  of  the  business,  for 
the  company  was  formed  for  the  express  purpose  of  purchasing  the  business, 
and  was  not  induced  to  take  that  step  by  any  previously -issued  prospectus. 

An  agent  (and  the  directors  here  were  rather  agents  or  mandatories  than 
^trustees)  being  auth9rized  to  do  an  act  in  itself  imprudent,  and  one  which  the 
principal  ought  not,  as  a  matter  of  prudence,  to  have  authorized,  is  not  to  be 
held  responsible  for  the  consequences  of  doing  it. 

Turquand  v.  Jfarahall '  explained. 

This  was  a  bill  filed  by  certain  persons  who  claimed  to  con- 
stitute a  company  called   the   "  Ocerend  ^  Gurney   Compavy^ 

(')  Law  Rep.,  4  Ch.  Ap.,  876. 
A  Gno.  Rep.]  1 
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Llmiled,'^  against  the  pei;e<)nar'pnginally  appointed  directors  of 
that  comipany.  Th^Q  p'peaeiit  Respondents  were  the  executors 
of  a  Mr.  lliomis  Auj^kus  GiOb,  who  had  been  one  of  the  ori- 
ginal directCM-s.  \  The  bill  (which  is  fully  set  out  in  the  report 
of  the  cas^iiv.tlfe  Court  below  (*),  and  is  frequently  quoted  in 
the  jiid^frt^'nts  of  their  Lordships)  stated  in  substance  that  a 
4gl»]  ifiVm  of  bill  brokers,  named  ^Ooerend,  Gumey  ^  Co.y  had 
'*c5cisted  for  many  years  and  attained  a  very  high  commercial 
reputation,  and  its  busipess  was  universally  supposed  to  be 
most  successful  and  profitable ;  that  in  1857  the  firm  sustained 
heavy  losses,  large  accounts  were  due  to  the  firm,  and  these 
and  certain  investments,  amounting  together  to  £2,782,879, 
were  regarded  by  the  firm  with  alarm ;  that  in  June,  1865,  the 
partners  knew  that  they  were  involved  to  the  extent  of 
£2,000,000  ;  that  the  partners  and  2\  A.  Gibb  devised  a  project 
for  the  formation  of  a  company  to  take  over  all  the  liabilities 
of  the  firm,  and  that  an  arrangement  for  that  purpose  was 
afterwards  made  in  a  memorandum  and  articles  of  association  ; 
that  the  memorandum,  signed  by  the  Defendants  and  registered 
the  12th  of  July,  1865,  contained  the  following  (among  other) 
provisions:  "  3.  The  objects  for  which  the  company  is  established 
are,  the  receiving  of  money  on  deposit,  or  by  rediscount  of 
bills,  and  the  employment  and  investment  of  such  money,  and 
of  the  paid-up  capital  of  the  company,  in  the  discounting  of 
bills  of  exchange,  promissory  notes,  and  other  negociable  secu- 
rities, and  in  making  advances  on  loan  and  investing  in  secu- 
rities, and  generally  the  carrying  on  the  business  of  bill  brokers 
and  money  dealers,  as  heretofore  carried  on  by  Messrs.  Ooerendj 
Gumetj  ^  Co.^  at  No.  65,  Lombard  Street^  in  the  city  of  London; 
and  with  a  view  to  the  above  objects,  the  acquisition  of  such  busi- 
ness upon  terms  to  be  agreed  upon  by  the  directors^  and  the  acquisi- 
tion, whether  by  way  of  purchase,  or  amalgamation,  or  other- 
wise, of  such  other  business  or  businesses  of  a  like  character, 
and  upon  such  terms,  as  the  directors  shall  think  expedient, 
and  the  doing  of  all  acts  and  things  incidental  to,  or  conducive 
to,  the  attainment  of  the  above  objects."  (Sec,  on  the  subject 
of  an  alteration  in  this  memorandum,  Oakes  v.  Turguand  (*).) 

There  were  also  articles  of  association  drawn  up  in  a  similar 
form,  and  a  prospectus,  which  set  forth  some  of  the  term«  of 

(»)  Law  Rep.,  4  Cli.  Ap.,  701.  (*)  Law  Rep.,  2  H.  L.,  326-^29-383. 
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the  purchase,  of  which  this  prospectus  said  they  were  "  terms 
which  in  the  opinion  of  the  directoi'S  cannot  fail  to  insure  a 
highly  remunerative  return  to  the  shareholders."  The  vendors 
;rere  represented  as  "  guaranteeing  the  company  against  any 
OSS  on  the  assets  and  liabilities  transferred;"  and  at  the 
end  of  the  memorandum  it  was  said,  "  Copies  of  the  company's 
482]  memorandum  and  articles  of  association,  *as  well  as  of 
the  deed  of  covenant  in  relation  to  the  transfer  of  the  businees, 
can  be  inspected  at  the  offices  of  the  solicitors  of  the  company." 
The  bill  then  alleged  that  the  directors  in  July,  1865,  com- 
pleted the  purchase,  being  aware  of  the  insolvency  of  the  firm, 
and  that  two  indentures  were  executed  (both  of  which  were 
fully  set  out),  and  the  bill  charged  them  to  be  injurious  to  the 
interests  of  the  company;  and  it  was  alleged  that  the  second 
was  not  mentioned  in  the  prospectus,  nor  made  known  to  the 
members  of  the  company,  and  that  if  it  had  been  disclosed  and 
the  true  state  of  the  firm  made  known  to  the  company,  the  pur- 
chase of  the  business,  at  any  price,  would  have  been  refused. 
•  The  bill  also  alleged  several  other  matters  of  detail  (one,  that 
of  not  taking  a  sufficient  guaranty  from  the  partners  of  the 
old  firm,  leading  to  great  losses  on  the  part  of  the  company, 
and  prayed  that  the  Defendants  might  be  declared  jointly  and 
severally  liable  to  make  good  the  losses,  that  a  receiver  might 
be  appointed,  and  for  general  l^elief.  The  Defendants  demurred 
to  the  bill  generally.  Vice-Chaucellor  Malins^  on  the  28th  of 
April,  1869,  overruled  the  demurrer  (*) ;  but  his  decision  was 
afterwards  reversed  by  Lord  Chancellor  Hatherlcy.  The  present 
appeal  was  then  brought. 

Mr,  Cotton^  Q.C.,  and  Mr.  W.  Stewart  Ferrers y  for  the  Appel- 
lant : 

There  is  no  reason- on  principle  why  this  bill  should  not  be 
maintained.  It  is  not  a  bill  to  make  the  directors  liable  in  un- 
liquidated damages,  but  to  recover  from  them  that  portion  of 
the  capital  of  th^  company  which  has  been  lost  by  their  negli- 
gence. They  were  trustees  for  the  con)pany,  atid  they  have 
acted  without  that  caution  which  trustees  are  bound  to  exercise. 
The  case  resembles  that  of  a  trustee  to  whom  money  has  been 
left  .to  invest  for  a  particular  purpose  and  for  the  benefit  of  a 

(')  Law  Rep..  4  Ch.  Ap.,  707,  n. 
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particular  person,  and  he  has  invested  it  so  badly  that  the  pur- 
pose of  that  person's  benefit  is  wholly  prevented  from  taking 
etfect.  Where  directors  or  eoramitteemen'  are  supinely  negli- 
gent of  the  interests  entrusted  to  their  care,  and  thereby  occasion 
u  gross  loss,  they  will  be  held  liable :  Charitable  Corporation  v. 
483]  Sutton  (').  That  was  so  here.  *[Many  parts  of  the  deeds 
were  referred  to  with  the  view  of  showing  that  the  interests  of 
the  company  had  not  been  attended  to,  and,  among  others,  that 
a  sufficient  guaranty  had  not  been  taken  to  cover  the  company 
against  losses  from  taking  over  the  liabilities  of  the  old  partner- 
ship.] The  company  was  formed  befoi'e  the  prospectus  was 
issued,  and  the  directors  must  have  known  before  they  exe- 
cuted the  deeds  the  true  state  of  things  —  a  state  which  rendered 
the  purchase  of  the  business  and  the  adoption  of  the  liabilities 
of  the  old  partnership  an  absolutely  ruinous  speculation.  When 
the  company  was  formed  power  was,  no  doubt,  given  the 
directors  to  bind  the  company,  but  that  power  was  a  trust,  and 
the  directors  were  bound  to  use  it  with  care  and  discretion,  and 
if  they  neglected  both,  they  became  liable  to  make  good  the 
losses  occasioned  by  their  neglect.  When  they  found  that  the 
circumstances  of  the  partnership  were  such  that  the  purchase 
of  the  business  would  not  promote,  but  would  seriously  injure, 
the  interests  of  the  company,  tliey  ought  to  have  declined  to 
make  the  purchase.  If  they  sawxcven  strong  reason  to  doubt 
the  propriety  of  making  the  purchase,  they  ought  to  have  held 
their  hands  until  they  had  called  a  general  meeting  of  the  share- 
holders and  laid  the  true  state  of  the  case  before  them.  Instead 
of  that,  so  far  from  giving  full  information  to  the  shareholders, 
they  kept  back  all  knowledge  of  the  second  deed,  and  nobody 
doubted  that  if  the  shareholders  had  known  of  that  deed  the 
purchase  of  the  business  would  have  been  rejected.  [The  Lord 
Chancellor: — The  object  of  the  company  was  to  carry  on  the 
business  of  bill  brokers,  and  to  do  so  by  means  of  purchasing 
the  business  of  Qcercnd  ^  Gurney,  There  is  no  charge  in  the 
bill  that  the  conduct  of  the  directors  was  fraudi^ent,  or  that  they 
sought  or  obtained  any  particular  advantage  for  themselves.] 
The  directors  knew  that  it  was  believed  that  the  business  must 
succeed.  Before  they  completed  the  purchase  they  had  learnt 
enough  to  know  (as  the  bill  clearly  sets  forth)  that  such  belief 

(')  2  Atk.,  400-40  J. 
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was  utterly  erroneous,  and  that  the  guaranty  was  entirely  in- 
sufficient. They  ought  to  have  acted  on  this  knowledge,  or  at 
least  fairly  and  fully  to  have  laid  it  before  the  company,  to  en- 
able the  shareholders  to  act  on  it. 

A  bill  like  the  present  is  maintainable  against  persons  stand- 
*ing  in  the  situation  of  these  directors  :  Tixe  Societjj  for  [484 
the  Illustration  of  Practical  Knowledge  v.  Abbott  (*). 

Sir  Roundell  Palmer ^  Q.C.,  and  Sir  George  Honyiaany  Q.C.  (Mr. 
JET.  M.  Jackson  was  with  them),  for  the  Respondents  : 

The  bill  contains  no  allegations  of  fraud.  The  case  against 
the  Respondents  is,  therefore,  reduced  to  a  charge  of  want  of 
judgment  in  doing  an  act  which  the  company  gave  them  full 
authority  to  do.  Such  a  bill  is,  therefore,  of  the  first  impression, 
and  there  is  no  authority  showing  that  it  can  be  maintained. 
There  was  no  misrepresentation  here ;  but  if  there  had  been, 
each  shareholder  deceived  by  it  had  his  remedy  at  law,  but  the 
whole  company  could  not  maintain  a  bill  like  this  against  the 
.  directors :  Turquand  v.  Marshall  (^  is  a  very  strong  authority 
upon  that  point.  The  company  knew,  or  had  the  opportunity 
of  knowing,  all  the  facts,  and  so  had  no  claim  to  equitable  re- 
lief: Vigers  v.  Pike(^).  There  was  no  allegation  in  the  bill 
which  showed  a  specific  duty  imposed  on  the  directors,  and  an 
intentional,  or  even  negligent,  breach  of  that  duty.  The  bill, 
therefore,  sets  out  no  title  to  relief. 

Mr.  Cotton  replied.  Turquand  v.  31arshall  had  not  laid  down 
a  doctrine  so  sweeping  as  was  supposed. 

The  Lord  Chancellor  (Lord  Hutherlcg) : 

My  Lords,  in  this  case,  which  is  one  of  a  bill  filed  by  persons 
constituting  the  disastrous  concern,  as  it  has  proved  to  be,  of 
the  Ocerend  ^  Gurney  Co,^  Limited ^m  order  to  fix  the  representa- 
tives of  a  deceased  director  with  the  consequences  of  his  having 
entered  into  an  arrangement  for  the  purchase  of  the  business 
of  the  private  firm  of  Ocerend  Sf  Gurney ^  I  should  not,  it  being 
an  appeal  from  a  decision  of  my  own,  have  been  anxious  to  ex- 
press my  own  view  in  the  first  instance,  had  I  not  ascertained 

0)  2  Beav!,  559.  O  Law  Rop.,  4  Ch.  Ap.,  376. 
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that  there  is  no  difference  of  opinion  amongst  your  Lordships 
on  the  question  which  is  at  issue. 

The  points  which  have  been  laid  before  us  are  these : — A  com- 
pany was  formed  for  the  express  purpose  of  purchasing  the 
485]  concern  *belong5ngto  Overemi^  Gumey  as  a  firm,  I  say 
for  that  express  purpose;  because,  although  there  is  a  recital 
in  the  articles  of  association  as  to  the  purposes  of  the  company , 
which  states  them  to  be  the  carrying  on  of  the  business  of  bill 
brokers,  that  is  qualified  by  this  expression,  "  carryipg  on  the 
business  of  bill  brokers  as  now  carried  on  by  the  firm  of  Over^ 
cNii,  ^  Gumey,  Co.''  Then  it  proceeds  to  say  that  with  the  view 
of  so  doing  it  is  intended  to  purchase  that  business.  And  the 
name  and  goodwill  were,  of  course,  intended  to  be  purchased, 
for  they  could  never  have  given  the  name  of  "  Overend^  Gumey  ^ 
Co.^  Limitcil,''  to  the  new  company  except  by  the  purchase  of 
the  business.  They  could  by  no  possibility  have  acquired  the 
right  of  using  that  well  know  designation,  unless  the  purchase 
from  the  old  firm  had  been  made.  And  the  subsequent  wordd 
which  are  thrown  in,  namely,  the  words  which  imply  a  power 
or  an  intention  also  to  purchase  any  other  business  of  a  similai  . 
character,  are  merely  words  which  are  concomitant  with  the 
main  act  and  object  for  which  the  company  was  formed,  namely, 
the  purchase  of  the  business  of  Ooeraul  ^  Gumey. 

Then  it  is  said,  true  it  is  this  was  the  object  of  the  company, 
which  everybody  entering  into  the  company  understood  to  be 
its  true  intent  and  object ;  true  it  is  that  in  the  articles  which 
were  entered  into  on  the  formation  of  the  company  powers  are 
given  for  the  purpose  of  making  tliis  purchase,  and  that  the 
intention  of  everybody  was  to  do  that  But  at  that  time  the 
firm  was  considered  to  be  carrying  on  a  first  class  business;  its 
credit  was  at  the  highest  possible  point,  and  we,  the  persons 
who  entered  into  this  company,  all  thought  that  we  were  about 
to  purchase  that  which  would  be  a  flourishing  concern,  and 
not  one  which  would  be  a  source  of  ruin  and  destruction  to  us 
all,  at  least  as  regarded  the  amount  of  money  which  we  were  to 
invest  in  the  purchase. 

Now,  the  way  in  which  the  case  is  put  is,  that  the  directors, 
who,  beyond  all  dispute,  had  a  clear  power  and  authority  to 
make  the  purchase,  in  the  course  of  making  it  became  aware 
of  facts  which  if  they  had  been  known  before  the  formation  of 
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the  company,  or  even  before  the  instruments  were  signed  which 
effectually  bound  the  company  in  making  the  purchase,  if  they 
had  been  known  to  any  of  the  shareholders  as  they  were  known 
to  the  directors,  *would  have  stopped  at  once  the  pur-  [486 
chase,  or  ought  to  have  made  the  directors  refuse  to  enter  on 
it.  In  other  words,  it  is  contended,  that  the  directors  were 
placed  in  such  a  position  by  those  facts  which  they  ascertained, 
that  they  should  at  once  have  held  their  hands,  and  have  done 
one  of  two  things  —  it  is  not  very  clearly  stated  what  precisely 
they  should  have  done,  but  it  is  said  that  they  should  have 
done  one  of  two  things  —  they  should  either  have  called  a 
meeting  of  the  company  to  ask  the  opinion  of  the  shareholders 
on  the  subject,  or  should  have  declined  to  complete  the  object 
for  which  the  company  was  originally  formed,  for  that  the 
knowledge  they  had  acquired  must  have  shown  them  that  the 
intention  of  all  parties  in  entering  into  the  speculation  was  one 
that  must  entirely  fail  in  its  effect,  owing  to  the  character  of 
the  business  and  the  disastrous  condition  in  which  it  was  found 
to  be.  That  is  really  the  question  that  has  been  raised,  and 
one  has  to  see  how,  on  the  face  of  the  bill,  it  can  be  held  that 
Mr.  Gibb^  the  deceased  director,  who  engaged  in  this  purchase, 
has  made  himself  answerable  for  completing  it  under  the  cir- 
cumstances stated  in  the  bill. 

Ifow  I  begin  by  saying  (as  I  did  in  the  Court  below,  and  as 
the  Vice-Chancellor  did)  that  it  is  clear  upon  this  bill,  and  that, 
I  think,  is  beyond  dispute,  that  Mr.  Gibb  is  not  charged  with 
any  malfeasance  in  the  shape  of  corrupt  malfeasance.  He  is 
not  charged  with  having  appropriated  to  himself  any  portion 
of  the  money  of  the  shareholders,  or  with  having  had  any 
indirect  benefit  from  the  engagement  he  entered  into.  He  had 
nothing  to  do  with  the  original  firm.  lie  was  exactly  in  the  posi- 
tion of  every  other  shareholder  as  to  the  hope  of  advantage,  or 
apprehension  of  possible  disadvantage,  that  might  be  expected 
to  accrue  from  making  the  purchase;  and  he  had,  in  that 
respect,  an  unbiassed  mind  and  judgment.  Farther  than  that,  the 
Vice-Chancellor  stated  (in  which  I  entirely  agree  with  him)  that 
these  gentlemen,  Mr.  Gibb  and  the  other  directors,  for  all  that 
appears  on  the  face  of  the  bill,  simply  acted  in  the  execution 
of  what  they  believed  to  be  their  duty,  however  mistaken  they 
may  now  appear  to  have  been  in  the  view  they  took.    That  is. 
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of  course,  a  very  great  step  towards  the  solution  of  the  ques* 
tion  one  has  to  investigate;  because  the  question  is  then  simply 
487]  reduced  to  this, —  whether  or  not  the  directors  ^exceeded 
the  powers  entrusted  to  them,  or  whether  if  they  did  not  so 
exceed  their  powers  they  were  cognisant  of  circumstances  of 
Buch  a  character,  so  plain,  so  manifest,  and  so  simple  of  appre- 
ciation, that  no  men  with  any  ordinary  degree  of  prudence, 
acting  on  their  own  behalf,  would  have  entered  into  such  a 
transaction  as  they  entered  into?  Was  there  crassa  negUgentia 
on  their  part  which,  though  not  charged  in  words,  is,  it  is 
argufd,  shown  by  the  facts,  so  that  they  should  be  fixed  with 
the  loss  of  the  fund  entrusted  to  their  hands  for  the  purpose  of 
making  the  acquisition  of  the  business;  was  the  acquiring  of 
that  subject-matter,  through  the  medium  of  those  funds,  with 
the  amount  of  knowledge  which  the  directors  had  attained,  an 
instance  of  crassa  negUgentia  ? 

Now  the  case  as  to  their  power  stands  thus  : —  The  power  is 
given  by  the  84th  section  of  the  articles  of  association  in  very 
]»lain  and  explicit  terms,  and  it  is  of  a  very  large  character. 
AVe  must  bear  in  mind  that  the  object  was  to  purchase  this  busi  . 
ness.  That  was  the  sole  creative  cause  of  the  existence  of  the 
company.  If  it  had  not  been  for  the  purchase  of  this  business 
the  company  would  never  have  existed.  The  articles  of  associ- 
ation go  on  to  say,  '*  The  directors  are  authorized  to  purchase 
or  acquire  upon  such  terms  and  under  such  stipulations  as  to 
guaranty  or  otherwise,  as  maybe  agreed  upon,  the  business  of 
Ocerendj  Gumej^  ^  Co.^  as  it  now  stands." 

Now  a  larger  power  can  hardly  be  conceived  than  that  which 
is  thus  enrtusted  to  these  directors.  The  expressions  "  as  to 
guaranty  or  otherwise,"  and  "  the  business  of  Overend^  Gurmy 
tf"  Co.,  as  it  now  stands,"  put  together,  convey  to  my  mind  the 
impression  that  it  was  meant  to  purchase  the  whole  thing,  in- 
cluding all  assets  and  including  all  liabilities,  and  for  this  rea- 
son, that  it  was  not  likely  that  the  firm  would  hand  over  all  its 
assets  if  the  new  company  taking  all  the  assets  did  not  also 
undertake  the  liabilities ;  because  otherwise  the  partners  would 
be  in  the  condition  of  intrusting  to  others  the  management  of 
their  assets,  which  assets  of  course  must  be  the  source  for  the 
jmyment  of  the  liabilities.  But  the  parties  proceed  to  purchase 
the  good  will  of  the  business  as  it  now  stands,  with  this  stipa* 
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lation  also,  that  the  directors  are  to  make  such  arrangements 
as  they  think  fit  "  in  respect  to  guaranty  or  otherwise."  The 
whole  bearing  of  this  contract  of  ♦purchase  appears  to  [488 
me  to  be  this :  you  take  the  whole  concern  exactly  as  it  is.  In 
all  these  concerns  there  must  be  that  amount  of  speculation 
which  may  require  a  guaranty.  The  purchase  of  any  business 
whatever  always  consists  in  your  taking  the  assets  of  the  con- 
cern at  an  amount  which  is  an  estimate.  The  assets  cannot  be 
realized,  of  course,  as  to  their  value,  except  by  actual  sale. 
And  we  all  know  that  in  actual  business  that  is  an  impossibility, 
because  it  must  break  up  the  concern,  and  then  it  would  be  no 
longer  a  going  concern.  Therefore,  you  must  have  estimates 
of  the  assets,  which  may  prove  insufficient.  Lest  the  assets 
bhould  prove  insufficient  for  the  liabilities,  you  may  want  a 
guaranty.  Whatever  may  be  the  st«ite  of  the  concern,  although 
it  may  be  apparently  flourishing,  it  is  equally  certain  that  you 
will  want  a  guaranty  of  the  value  of  certain  things  which  can 
only  admit  of  being  taken  at  an  estimated  value.  I  think  the 
expression  "  guaranty,"  which  we  find  here,  implies  in  ordi- 
nary parlance  rather  a  personal  guaranty  than  the  taking  of  any 
security.  Those  who  know  anything  of  these  concerns,  know 
that  it  is  not  common  to  give  more  on  the  transfer  of  a  business 
with  reference  to  the  value  of  the  property  disposed  of  than  a 
personal  guaranty;  and  the  expression  "guaranty"  is  much 
more  ordinarily  applied  to  a  personal  guaranty  than  to  securities 
by  way  of  a  transfer  of  property,  either  land  or  chattels,  or 
other  securities  for  property. 

Now  these  gentlemen,  the  directors,  having  that  authority,  it 
does  appear  to  me  that  all  that  they  did  was  perfectly  within 
the  limits  of  their  power  when  they  purchased  the  whole  busi- 
ness, including  all  the  liabilities  and  assets,  and  when  they  took, 
as  a  guaranty  of  the  value  of  the  assets,  such  security  9s  they 
did  take  bj'  that  second  deed  which  is  in  question  in  this  case. 
It  still  remains  to  be  seen  whether  or  not  there  was  crassa  negli- 
f/entia  in  so  exercising  their  power;  but  that  they  had  that 
power  appears  to  me  beyond  dispute.  I  think  if  anything  were 
wanting  on  that  subject,  it  is  not  anything  as  to  their  authority; 
and  as  regards  the  company  now  coming  forward  to  complain, 
it  was  announced'that  this  had  been  done,  which  rconeei^e  the 
directors- had  power  and  authority  to  do,  namely,  that  they  had 
3  Eng.  REP.!  2 
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taken  over  the  business,  and  that  there  was  a  deed  in  existence, 
the  deed  of  covenant,  which  could  be  seen.  It  was  also  stated 
489]  i*^  the  prospectus  *(which  emanated  from  the  directors,  as 
the  company,  and  was,  in  fact,  in  that  sense,  the  act  of  the  com- 
pany itself  when  so  issued)  that  the  company  was  formed,  as  even 
the  deed  of  association  itself  shows,  for  the  purchase  of  this  busi- 
ness, and  that  it  was  to  carry  out  an  arrangement  which,  it  was 
stated  in  the  prospectus,  had  been  made  for  the  purpose. 

It  is  possible,  and  Mr.  Cutton  is  entitled  to  put  it  so,  that  the 
true  history  of  the  transaction,  as  derived,  of  course,  from  the 
bill,  which  is  our  only  source  of  information,  is  this: — Some 
arrangement  or  other  was  talked  over  and  entered  into  between 
those  parties  who  afterwards  formed  the  company.    But  if  so, 
it  is  not  a&scrted  that  any  variation  from  that  arrangement  was 
ever  come  to.     But  it  is  said  what  was  done  was  not  the  act  of 
the  company  :  it  was  done  before  the  company  existed.     That 
is  a  truism.     It  could  not  be  the  act  of  a  nonentit3\    But  the 
company  was  formed  for  the  purpose  of  carrying  iiito  eftect  that 
arrangement,  whatever  it  was.     Mr.  Cotton  says  that  he  does  not 
mean  to  say  that  there  was  any  departure  from  the  original  ar 
rangement  between  the  first  formation  of  the  company  and  the* 
issuing  of  the  prospectus  and  the  subsequent  execution  of  the 
deed.     Mr.  Coiion^s  argument  is  correct  in  this  point  of  view, 
that  until  the  execution  of  that  deed  by  the  directors,  of  course 
the  company  itself  was  not  bound.     There  was  what  you  may 
call  a  tocus  jyoenitaUfce,  if  any  poenitentice  was  necessary.     The  di- 
rectors could  have  withheld  their  assent  at  the  expense  and  cost 
i»f  breaking  up  the  company,  because  the  company  was  formed 
for  this  one  purpose,  and  this  one  purpose  only.    But  that  is  the 
extent  of  the  mischief,  if  any  mischief  there  was,  which  these 
<lirectors  did,  namely,  that  they  carried  into  effect  that  which 
liad  been  (before  the  company  existed)  arranged  and  settled 
amongst  the  persons  who  afterwards  formed  the  company.     The 
directors  carried, into  effect  the  intention  of  the  company  when 
it  was  formed,  but  with  the  knowledge  of  facts  which  are  stated 
in  the  bill  for  the  purpose  of  showing  that  there  was  crassa  ncg- 
lifjentia  in  pursuing  that  course  after  the  facts  had  been  ascer- 
tained.    We  are  not  told  when  those  facta  were  ascertained ; 
we  are  left  in  the  dark  as  to  that  circumstance,  which  is  ratlu^r 
remarkable  in  a  bill  of  this  character.    It  is  stated  in  the  iutro- 
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ductory  part  of  the  bill  that  these  facts  had  occured  with 
♦reference  to  this  flourishing  concern,  considered  by  every-  [490 
body  to  be  a  flourishing  concern  when  this  company  was  formed. 
It  is  stated  in  the  bill  that  anterior  to  the  company  being  formed 
in  1865,  namely,  in  1857,  a  course  of  somewhat  reckless  credit 
had  been  given  to  a  number  of  concerns  which  did  not  merit 
such  credit,  and  that  thereby  a  heavy  amount  of  debt  had  ac- 
crued, amounting,  I  think,  at  that  time  to  the  very  large  sum  of 
between  two  and  three  millions  of  money,  for  which  the  security 
was  very  inadequate ;  that  consequently  the  partners  had  be- 
come alarmed  ;  that  in  1861  the  partners  of  the  firm,  on  an  in- 
vestigation of  their  concerns,  found  that  matters  were  not  in  a 
satisfactory  plight,  and  they  called  one  of  the  partners,  who  had 
hitherto  not^ attended  to  business,  up  to  London^  and  that  he 
continued  to  give  his  superintendence  to  the  concern,  though  we 
are  not  exactly  informed  what  the  eftcsit  of  that  superintendence 
was — whether  it  diminished  the  amount  of  bad  debt  or  not ;  we 
must  assume  that  it  did  not  increase  it,  but  things  went  on  in 
the  manner  in  which  they  had  been  going  on  from  1857  —  at 
the  worst  no  increase,  at  the  best  possibly  not  much  diminu- 
tion of  the  evil  which  existed  in  1857,  and  that  went  on  until 
1865,  down  to  the  time  of  this  purchase  being  made. 

Now  I  will  only  make  one  remark  upon  it,  which  is  this,  that 
in  1865,  notwithstanding  this  amount  of  debt,  the  firm  was  still 
in  high  credit,  and  was  believed  to  be  a  highly  flourishing  con- 
cern ;  and  that  is  stated  in  the  bill  as  among  the  reasons  for  the 
desire  to  purchase  the  business.  Therefore,  although  there  ex- 
isted this  large  amount  of  ill-secured  debts  (it  does  not  appear 
to  be  absolutely  unsecured),  still  the  concern  was  not  broken 
up  by  it,  nor  had  its  credit  been  breathed  upon,  nor  was  it  in 
any  degree  damaged  with  regard  thereto,  but  it  went  on  as  a 
flourishing  concern.  We  are  not  told  that  any  farther  foolish 
debts  of  this  kind  were  contracted  during  that  interval,  but  the 
result  of  their  having  been  previously  contracted  was  that  in 
1865,  when  the  matter  came  to  be  investigated,  it  was  seen  (as 
it  is  averred)  that  the  concern,  if  it  had  at  that  moment  stopped, 
would  have  found  its  liabilities  exceed  by  two  millions  the  ex- 
tent of  its  assets.  I  had  forgotten  that  it  is  distinctly  charged, 
but  it  is  charged  in  a  subsequent  paragraph  of  the  bill  (consi- 
derably after  these  paragraphs  *that  relate  to  the  extent  [491 
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of  the  debt)  that  this  state  of  excess  of  liabilities  over  assets 
was  known  to  the  directors,  the  Defendants,  inclucling'   Mr, 
Gibb,     It  is  not  distinctly  stated  in  the  bill  when  or  how  it  be- 
came known  ;  but  I  will  assume  for  the  present  purpose  that 
they  knew  it  before  they  put  the  seal  of  the  company   to  the 
deeds  in  question.     What  they  would  then  know  would   be 
that,  in  consequence  of  arrangements  which  had  been  entered 
into,  by  trusting  persons  who  ought  not  to  be  trusted,  this  con- 
cern, although  still  believed  to  be  a  highly  flourishing  concern, 
in  so  far  as  the  outside  public  was  concerned,  was  not,  at  that 
moment,  if  there  had  been  a  break  up  of  it,,  in  a  condition,  from 
the  assets  of  the  firm,  to  pay  all  its  debts.     As  to  the  property 
of  the  pal'tners,  there  is  nothing  said  about  that    We  are  not 
told  anywhere  in  the  bill  what  amount  of  property  the  partners 
might  or  might  not  have,  with  reference  to  the  value  or  im- 
portance of  any  guaranty  that  might  be  given  by  them.     We 
are  not  told  anywhere  what  was  the  amount  of  income  arising 
from  this  business.     We  are  not  told  anywhere  that  in  reality 
the  sum  given  for  this  business  was  too  much.     Half  a  million 
was  given  for  the  goodwill.     It  is  not  averred  in  express  wordn 
that  that  half  million  was  too  much ;  we  are  left  to  infer  it 
from  the  facts  stated,  if  that  is  the  legitimate  inference  from 
them.     But  I  do  not  apprehend  that  it  is  a  necessary  inference 
that  because,  eight  years  before  the  purchase,  there  had  been  a 
degree  of  imprudence  in  contracting  debt  which  was  still  weigh- 
ing upon  the  concern,  the  price  that  was  paid  for  the  concern 
was  a  great  deal  too  much.     There  is  nothing  on  the  face  of  the 
bill  to  show  that  by  good  management,  and  by  introducing  new 
blood  into  the  concern,  and  a  large  amount  of  capital  to  start 
the  concern  afresh,  free  from  any  difficulties  which  might  press 
upon  it  at  the  commencement,  and  by  managing  it  in  a  better 
way  hereafter,  and  by  taking  care  (on  which  some  reliance  was 
])!aced  in  the  prospectus)  to  have  a  careful  set  of  managers,  and 
l)y  taking  prudent  precautions  in  future  with  reference  to  the 
management,  the  concern  might  not  have  been  made  a  flourish- 
ing and  successful  one.     There  is  no  averment  in  the  bill  that 
the  price  paid  for  the  purchase  was  far  beyond  the  actual  value 
of  the  concern  as  a  going  concern  at  that  moment,  nor  is  there 
anything  that  necessarily  leads  to  the  inference  that  so  it  must 
have  been. 
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492]  *The  way  in  which  that  inference  is  attempted  to  be 
raised  is  this : — They  say,  you,  the  Defendants,  took  two  deeds  ; 
you  took,  firat,  the  deed  by  which  the  whole  concern  was  handed 
over  minus  such  assets  as  the  purchasers  might  be  willing  to 
omit  from  those  they  intended  to  take  over.  And  in  the  second 
deed  you  rejected  the  management  and  control  of  assets,  which 
you  said  you  would  not  take  over,  to  the  nominal  amount  of 
four  millions.  And  with  respect  to  these  this  arrangement  was 
made :  The  partners  of  the  old  firm  were  to  consider  those  as- 
sets as  being  subject  to  their  control  and  management;  they 
were  to  have  the  getting  of  them  in,  and  as  they  got  them  in  or  as 
they  got  any  of  themin,  they  were  to  pay  them  over.  It  must  be 
taken  from  the  statements  in  the  bill  that  the  partners  were  not 
likely  to  get  in  more  than  a  portion  of  these  assets,  but  no  definite 
portion  is  mentioned ;  it  is  only  said  that  many  of  the  supposed 
assets  were  uncertain  and  without  value ;  but  whatever  was  to  be 
got  in,  time  was  to  be  given  for  getting  it  in,  two  and  a  half 
years.  That  is  the  nature  of  the  deed.  In  the  first  deed  the 
guaranty  is  given  which  is  spoken  of  in  the  second  deed,  a  per- 
sonal guaranty  on  the  part  of  the  partners  with  reference  to 
the  liabilities  not  exceeding  the  assets.  The  partners  of  the 
old  firm  took  upon  themselves  the  getting  in  of  those  assets, 
which  were  exposed  to  the  difticulty  I  have  spoken  of,  and 
when  they  were  got  in  they  were  to  be  paid  over  to  the  direc- 
tors of  the  company.  Farther  than  that,  there  was  this  security 
given ;  the  whole  of  the  £500,000  was  to  be  dealt  with  half  as 
money  and  half  as  shares.  I  need  not  go  through  the  detail  of 
it,  but  the  eflfect  of  it  was  that  the  £500,000  were  not  to  be  paid 
during  the  currency  of  this  liability,  not  to  be  paid  till  it  should 
be  ascertained  whether  or  not  the  guaranty  was  required. 
Farther  that  that,  provision  was  also  made  that  the  capital  of 
the  partners  of  the  old  firm  as  it  stood  in  the  books,  as  a  matter 
of  figures,  and  as  a  matter  of  ciphering,  amounting  to  something 
exceeding  a  million  of  money,  was  to  be  considered  as  a  thing 
not  to  be  dealt  with  as  having  any  existence  (if  I  may  use  that 
expression)  until  the  liability  should  be  found  not  to  exceed  the 
assets.  They  were  not  to  make  any  claim  in  respect  of  that 
capital  until  that  period  should  have  arrived. 

My  Lords,  these  are  the  facts  from  which  we  are  asked  to 
infer  *that  there  was  crassa  ncqligcniia  on  the  part  of  these  [493 
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gentlemen  in  taking  any  part  or  concern  in  this  business  what- 
soever.    Now  it  appears  to  me  that  such  an  inference  is  utterly 
inconsistent  with  the  statements  made  in  this  bill,  which  does 
not  aver  any  act  of  misconduct  beyond  that  of  imprudence  (if 
the  imprudence  be  shown  by  the  facts  there  stated)  from  which 
a^assa  negligentm  can  be  inferred.     It  appears  to  me,  that  there 
being  in  this  bill  no  allegation  beyond  these  mere  bare   facts 
which  I  have  stated,  there  is  no  allegation  sufficient  to  charge 
these  gentlemen  with  such  an  amount  of  imprudence  in  engag- 
ing in  a  concern  for  their  own  benefit  as  well  as  for  the  benefit 
of  the  rest  of  the  shareholders,  as  to  make  them  responsible  for 
the  loss  which  has  occurred.     I  think  it  must  be  taken  (as  it  is 
put  in  the  judgment  of  the  Vice-Chancellor),  by  fair  inferences 
from  the  statements  in  the  bill,  not  quarrelled  with  by  the  argu- 
ment of  the  counsel  for  the  Appellant,  that  the  whole  of  these 
directors  were  acting  in  the  belief  that  they  were  discharging 
their  duty.     In  the  facts  stated  in  the  bill,  for  the  purpose   of 
giving  an  exposition  of  the  ruinous  character  of  this  purchase 
in  its  result,  I  cannot  find  a  sufficient  statement  that  that  ruin- 
ous character  was  so  apparent  at  the  time  when  the  purchase  was 
made  that  it  would  justify  your  Lordships  in  coming  to  the 
conclusion  that  the  parties  making  it,  and  having  full  power  to 
make  it,  acted  with  such  crassa  negligentia  that  they  can  be 
made  responsible  for  all  the  loss  which  has  resulted  from  it 
It  appears  to  me  that  it  is  quite  possible,  according  to  the  facts 
stated  in  this  bill  that  all  might  have  gone  on  well.     It  appears 
quite  possible  that  out  of  those  assets  of  four  millions  some- 
thing might  have  been  realized — how  much,  it  is  impossible, 
oii  the  statements  of  the  bill,  to  come  to  any  conclusion  upon 
either  one  way  or  the  other — except  for  intervening  circum- 
stances which  could  not  be  foreseen  or  controlled  ;  it  was  quite 
possible  that  that  concern  which  from  the  year  1857,  with  that 
amount  of  bad  debt,  had  gone  on  nevertheless  keeping  up  a 
prosperous  and  extensive  reputation   in  the  world,  down  to 
1865,  namely,  eight  years,  might  have  been  so  relieved  from 
the  pressure  of  those  debts  by  the  introduction  of  fresh  capital, 
which   would   stave  oif  any  immediate   possibility  of  heavy 
claims  falling  on  the  firms  without  the  means  of  meeting 
them ;  and  that  during  the  term  (of  two  and  a  half  years), 
494]  which  *was  provided   by  the  second  deed,  the  businesa 
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might  have  been  carried  on  with  th6  same  amount  of  prosperit}" 
us  it  had  enjoyed  up  to  that  time  as  far  as  regarded  the  general 
reputation  which  the  concern  enjoyed,  and  that  by  the  time  of 
the  expiration  of  that  period  of  two  and  a  half  years,  such  a 
proportion  of  the  doubtful  and  bad  debts  might  have  been  got 
in,  and  such  a  proportion  miglit  have  been  contributed  by  the 
then  apparently  (as  far  as  we  have  any  information  in  the  bill) 
solvent  proprietor  of  the  old  concern,  in  respect  of  their  guar- 
anty, as  might  have  made  the  whole  concern  (which  if  once 
clear  of  the  weight  of  debt  was  manifestly  a  prosperous  one)  go 
on  in  the  same  prosperous  course  as  it  had  previously  pursued, 
as  far  as  regards  its  reputation. 

My  Lords,  I  cannot  say,  in  that  state  of  circumstances,  that  I 
see  that  anything  has  happened,  according  to  the  statements  in 
this  bill,  which  would  justify  your  Lordships  in  coming  to  the 
conclusion  that  the  directors,  acting  in  good  faith,  although 
imprudently,  acted  with  such  an  amount  of  clear  and  gross 
negligence  as  to  justify  the  proprietors  in  saying,  —  that  which 
you  have  done  for  us  we  reject,  that  which  you  have  done, 
acting  on  our  behalf,  we  say  has  not  been  done  according  to 
those  principles  which  any  agent  authorized  for  the  purpose  of 
perfecting  a  purchase  for  those  who  trust  him  with  their 
money  ought  to  act  upon,  and  therefore  we  will  reject  the 
purchase  and  fix  you  with  the  liability,  and  ask  you  to  replace 
our  funds. 

It  is  perhaps  hardly  necessary  to  say  it,  after  the  explanation 
I  have  already  given,  but  I  should  like  to  say  one  word  as 
regards  the  case  of  Turquaml  and  Marslmll  (^),  which  was  cited 
by  Sir  JRoundeU  Palmer  yesterday,  and  referred  to  by  Mr.  Cutloii 
this  morning,  I  certainly  never  intended  to  lay  down  the 
strong  proposition  that  a  person  acting  for  another  as  his 
agent,  is  not  bound  to  use  all  the  ordinary  prudence  that 
can  be  properly  and  legitimately  expected  from  any  person 
in  the  conduct  of  the  affairs  of  the  world,  namely,  the  same 
amount  of  prudence  which,  in  the  same  circumstances,  he 
would  exercise  on  his  own  behalf.  What  I  did  intend  to 
state  in  that  case  was,  that  I  could  not  measure  —  and  I  think 
it  would  be  a  very  fatal  error  in  the  verdict  of  any  Court 
of  justice  to  attempt  to  measure  —  the  amount  of  prudence 

(0  Law  Rep.,  4  Ch.  Ap.,  876. 
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495]     *that  ought  to  be  exercised  by  the  amount  of  prudence 
which  the  judge  himself  might  think,  under  similar  circum- 
stances, he  should  have  exercised.    I  think  it  extremely  likely 
that  many  a  judge,  or  many  a  person  versed  by  long  experience 
in  the  aftkirs  of  mankind,  as  conducted  in  the  mercantile  world, 
will  know  that  there  is  a  great  deal  more  trust,  a  great  deal 
more  speculation,  and  a  great  deal  more  readiness  to  confide  in 
the  probabilities  of  things,  with  regard  to  success  in  mercantile 
transactions,  than  there  is  on  the  part  of  those  whose  habits  of 
life  are  entirely  of  a  different  character.    It  would  be  extremelj'- 
wrong  to  import  into  the  consideration  of  the  case  of  a  person 
acting  as  a  mercantile  agent  in  the  purchase  of  a  business  con- 
cern, those  principles  of  extreme  caution  which  might  dictate 
the  course  of  one  who  is  not  at  all  inclined  to  invest  his  pro- 
perty in  any  ventures  of  such  a  hazardous  character.     As  I  said 
on  the  former  occasion,  so  I  think  now,  that  this  purchase  of 
the  concern  of  Overend^  Gurney^  ^  Co.  must  have  been  a  specu- 
lative purchase ;  it  was  the  purchase  of  a  business  which  must 
have  been  known  to  be  exposed  to  hazard.     Men  w^ere  chosen 
by  the  company  as  their  directors,  to  act  on  their  behalf  in  the 
same  manner  as  they  would  have  acted  on  their  own  behalf  as 
men  of  the  world,  and  accustomed  to  business,  and  accustomed 
to  speculation,  and  having  a  knowledge  of  business  of  this 
character.     If  we  had  found  any  statement  in  the  bill  charging 
distinctly  any  improper  motive  or  any  undue  neglect  of  any 
circumstance  or  transaction  which  ought  to  have  been  inquired 
into  by  the  persons  making  this  purchase,  the  case  would  of 
course  have  been  different — but  I  do  not  find  a  single  intimation, 
from  the  beginning  to  the  end  of  the  bill,  of  anything  being  left 
undone  that  ought  to  have  been  done  by  these  trustees.    On  the 
contrary,  the  charge  is  this,  and  simply  this  —  and  therefore  all 
that  is  cast  upon  us,  as  it  appears  to  me,  on  the  present  occasion 
is  to  ascertain  what  the  result  of  these  facts  is  —  the  simple  fact 
is  that  they  did  ascertain  every  fact  that  was  to  be  ascertained, 
every  fa(jt  that  was  known' to  other  persons  was  ascertained  by 
these  trustees,  and  the  charge  is  this  :  it  is  said,  you,  the  trustees, 
having  ascertained  those  facts,  wei^e  placed,  by  the  mere  cir- 
cumstance of  your  having  so  ascertained  them,  in  a  position  in 
which  you  ought  to  have  broken  up  the  company,  or  at  least  to 
496]  have  told  the  company  that  *the  transaction  was  one  iu 
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which  you  most  require  farther  advice  on  farther  powers.  I 
cannot  at  all  agree  with  that  proposition,  and  I  certainly  think 
now,  after  this  second  able  argument,  that  no  case  is  made  out 
ag^nst  Mr.  Gibby  in  which  he,  or  his  executor,  could  be  called 
upon  to  refund  any  portion  of  the  moneys  which  have  been  lost. 
I  therefore  think  the  proper  course  will  be  to  dismiss  this  appeal 
with  costs. 

LoBD  Ohblmsford  : 

My  Lords,  at  the  close  of  the  argument  on  the  part  of  the 
Appellant  I  entertained  no  doubt  that  the  decree  of  my  noble 
and  learned  friend  ought  to  be  affirmed ;  but  the  case  being  one 
of  importance,  and  certainly  of  novelty,  I  am  glad  that  your 
Lordships  proposed  to  have  the  case  fully  argued  before  you 
pronounced  a  decision. 

To  my  mind  the  suit  is  one  of  a  very  extraordinary  character. 
The  short  statement  of  it  is  this :  It  is  a  bill  filed  by  a  company 
incorporated  for  the  express  purpose  of  purchasing  and  carry- 
ing on  the  business  of  Overend^  Ovmey,  ^  Co.  against  the  direc- 
tors, for  having  done  the  act  for  which  the  company  was  formed, 
and  which  they  were  authorized  to  do.  BTow  there  is  no  charge 
in  the  bill  of  any  fraudulent  conduct  on  the  part  of  the  direct- 
ors, or  of  any  breach  of  duty,  or  of  any  negligence,  or  of  their 
not  having  honestly  done  what  they  considered  to  be  their  duty 
towards  the  company,  the  existing  shareholders',  and  those  who 
might  become  so.  Then  what  is  the  ground  upon  which  they 
are  sought  to  be  made  liable  for  all  the  loss  which  has  been  sus- 
tained in  consequence  of  the  failure  of  the  company  a  short  time 
after  it  was  incorporated  ?  As  I  understand  it,  it  is  this  :  It  is 
alleged  that  the  directors  were  trustees  for  the  company,  and 
that  in  purchaseing  this  business  they  did  an  act  so  improvident 
and  imprudent  that  it  amounted  to  what  is  called  cro^aa  negli- 
gentiay  and  consequently  to  a  breach  of  trust. 

Now  there  is  not  in  the  bill  any  allegation  of  negligence,  but 
there  is  a  statement  of  facts  which,  of  course,  are  admitted  by 
the  demurrer  for  the  purpose  of  the  day,  and  from  those  facts 
a  Court  of  Equity  is  required  to  draw  certain  conclusions  which 
are  to  make  the  directors  liable  for  this  act  of  purchase.  The 
497]  l^iW  states  that  *the  business  of  Overend,  Gwmcy,  ^  Co,  had 
been  carried  on  for  many  years ;  that  the  firm  had  a  high  com- 
8  Eng.  RbpI  S 
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mercial  reputation,  and  that  the  business  in  general  was  consi- 
dered to  be  extremely  flourishing.  In  the  year  1857  certain 
losses  were  incurred  by  the  firm,  and  in  the  .year  1861  there 
were  certain  accounts  and  debts  outstanding,  and  also  certain 
investments  of  a  rather  questionable  character,  which  created 
alarm  in  the  minds  of  the  partners ;  and  it  appears  from  the 
statements  in  the  bill  that  the  firm  was  insolvent  to  the  extent 
of  £2,000,000.  Now  I  agree  with  my  noble  and  learned  friend, 
that,  with  regard  to  that  allegation  of  the  insolvency  of  the 
firm,  it  would  merely  mean  this :  that  if  they  had  been  called 
upon  at  the  time  immediately  to  satisfy  liabilities  to  that  extent, 
they  probably  would  have  been  unableto  meettheir  engagements. 
But  there  is  nothing  to  show  that  the  company,  continuing  to  carry 
on  the  business,  might  not  in  the  course  of  time,  have  liquidated 
that  dificiency.  Notwithstanding  this  state  of  things  the  partners 
did  go  on  ;  they  did  carry  on  their  business,  and,  as  far  as  we 
can  perceive,  they  carried  it  on  with  undiminished  credit  and 
reputation  down  to  the  year  1865.  In  that  year,  the  month  of 
June,  1865,  a  scheme  was  suggested  for  forming  a  joint  stock 
company,  which  company,  when  established,  was  to  purchase 
the  business  of  Overend^  Gurney^  ^  Co.  The  company  was 
formed  on  the  12th  of  July,  1865,  by  means  of  a  memorandum 
and  articles  of  association,  which  were  duly  registered  according 
to  the  Act  of  Parliament. 

Now  at  that  time  (and  this  is  a  very  important  circumstance) 
the  state  of  aflTairs  of  the  firm  of  Ovcrend^  Gurney^  ^  Co.  was 
fully  known  to  all  the  parties  who  engaged  in  forming  this 
joint  stock  company.  There  is  a  statement  in  the  bill,  which 
was  not  necessary,  for  the  purpose  of  showing  that  the  partners 
of  the  firm  knew  perfectly  well  the  state  of  their  affairs ;  but 
by  the  7th  paragraph  in  the  bill  it  appears  that  all  persons  who 
joined  in  the  scheme,  and  who  were  not  partners,  were  fully 
acquainted  with  the  whole  extent  of  the  business  and  the  con- 
dition of  the  business  at  that  time.  The  7th  paragraph,  de- 
scribing what  was  arranged  before  the  company  was  formed, 
says  that  it  was  arranged  that  certain  accounts,  amounting  in 
the  whole  to  upwards  of  four  millions,  and  which  in  a  great 
measure  were  regarded  as  bad  investments  or  doubtful  debts, 
498]  should  not  be  *taken  over  by  the  proposed  limited  com- 
pany, and  should  not  be  transferred  into  the  books  of  the  com« 


Vol.  v.]  JENGLISH  AND  IRISH  APPEAIjS.  19 

Overend  &  Gumey  Co.  v.  Gibb.  1872 

pany ;  but  a  credit  was  to  be  opened  in  the  books  of  the 
company,  and  the  partners  in  Ooerend,  Gumey^  ^  Co.  were  to 
be  debited  with  this  sum  of  four  millions,  and  they  were  to 
be  credited  with  certain  other  sums ;  which  would  have  the 
effect  of  making  them  debtors  to  the  limited  company  only 
in  respect  of  the  sum  of  £2,910,181.  Then  it  was  arranged  that 
the  sums  which  might  be  recovered  out  of  these  outstanding 
debts  should  be  applied  in  liquidation  of  this  sum  of  £2,910,181. 
Therefore,  the  circumstances  of  the  partners  were  fully  known 
to  all  the  persons  who  agreed  to  form  this  company. 

Then,  on  looking  to  the  memorandum  of  association  we  shall 
see  what  was  the  object  for  which  that  company  was  formed. 
It  is  there  stated  that  the  objects  for  which  the  company  is  es- 
tablished are,  amongst  other  things,  "  generally  the  carrying 
on  the  business  of  bill  brokers  and  money-dealers  as  heretofore 
carried  on  by  Messrs.  Overendy  Gumey,  ^  Oo.y  and  with  a  view 
to  the  above  objects  the  acquisition  of  such  business  upon  terms 
to  be  agreed  upon  by  the  directors."  Then  in  the  articles  of  asso- 
2iation,  "  the  directors  are  authorized  to  purchase  or  acquire 
apon  such  terms  and  under  such  stipulations  as  to  guaranty, 
or  otherwise,  as  may  be  agreed  upon,  the  business  and  goodwill 
of  the  said  Messrs.  Overendy  Gumeyy  ^  Co.  as  the  same  now 
stands,  and  any  other  business  of  a  like  character  which  they 
may  hereafter  think  it  expedient  to  acquire  for  the  benefit  of 
the  company." 

I  have  no  doubt  whatever  that  the  words  "  as  the  same  now 
stands  "  must  mean  that  the  business  is  to  be  taken  over  with 
all  its  credits  and  liabilities,  that  is,  as  the  business  appeared 
in  the  books  of  the  company.  Accordin.orly,  the  Respondents, 
with  the  exception  of  Mr.  Samuel  Gumey  Buxton^  are  appointed 
by  the  articles  of  association  to  be  the  directors  with  Mr.  Gibby 
the  testator.  All  those  persons,  including  Mr.  Buziorty  sub- 
scribed the  memorandum  of  association  and  thereby  became 
the  company,  and  the  only  company  at  the  time  that  prospectus 
was  issued  to  which  allusion  has  been  frequently  made,  and 
which  I  shall  have  occasion  to  refer  to  presently. 

The  directorsbeingthusempowered  to  purchase  the  business — 
to  do  that  for  which  the  company  was  incorporated  —  proceeded 
by  *the  deed  of  the  27th  of  July,  1865,  to  carry  out  the  [499 
arrangement  which  was  originally  made — they  did  that  which 
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they  were  authorized  to  do.  It  is  not  alleged  that  thej  were  at 
all  fraudulent  in  their  conduct,  or  that  there  was  any  breach  of 
duty,  or  that  there  was  any  negligence.  But  having  done  this 
act  they  are  now  to  be  charged  with  an  enormous  liability,  to 
answer  for  all  the  losses  which  have  been  occasioned  by  the 
failure  of  the  company  in  consequence  of  its  being  a  most  im* 
prudent  and  improper  act  to  purchase  this  business  of  Overendy 
Gurney^  ^  Co, 

My  Lords,  as  it  appears  to  me,  the  complaint  or  objection 
which  ought  to  have  been  made  goes  still  deeper  than  the  carrying 
out  of  this  purchase — it  ought  to  have  been  to  the  formation  of 
the  company  itself  for  the  purpose  of  purchasing  a  concern 
which  was  a  very  hazardous  one,  and  according  to  appearances, 
upon  the  face  of  the  business  certainly,  was  full  of  hazard  and 
danger.  But,  however,  that  is  not  the  charge  in  the  bill.  The 
bill  states  fects  from  which  we  are  ttsked  to  draw  the  inference 
that  there  was  negligence  or  misconduct  on  the  part  of  the  di- 
rectors. 

Now,  my  Lords,  how  is  that  made  out  according  to  the  argu- 
ment on  the  part  of  the  Appellant  ?  It  is  said  that  there  was 
some  discovery  made  by  the  directors  before  the  execution  of 
the  deed  of  the  27th  of  July,  1865,  by  which  they  acquired  a 
knowledge  of  the  circumstances  of  the  firm  of  Overaid,  Gurney ^ 
^  Co.  which  should  have  induced  them  to  decline  the  purchase, 
or  at  least  to  call  a  meeting  of  the  sharefjolders  to  say  whether 
they  should  carry  out  the  intention  for  which  the  company  was 
incorporated.  I  have  already  shown  your  Lordships  that  there 
was  no  discovery  whatever  made  at  any  time  between  the  on- 
^nal  arrangement  and  the  execution  of  the  deed  of  July,  1865. 
I  have  shown  your  Lordships  that  from  the  very  first,  from  the 
time  the  arrangement  was  entered  into,  all  parties  knew  per- 
fectly well  what  was  the  state  of  the  aflairs  of  Overend^  Gurney^ 
^  Co.y  and  that  therefore  there  can  be  no  ground  wliatever  for 
saying  that  anything  occured  between  that  arrangement  and 
the  execution  of  the  deed  which  should  have  made  the  trustees 
doubt  and  hesitate  whether  they  ought  to  execute  the  authority 
which  was  entrusted  to  them. 

My  Lords,  with  regard  to  that  deed  of  July,  1865,  that  was  no 
500]  *doubt  prepared  originally  —  certainly  at  the  time  the 
prospectus  was  issued  —  because  the  public  are  informed  by 
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that  prospectns  that  the  deed  of  covenant  (which  of  course  must 
mean  the  draft  deed  of  covenant)  might  be  seen  at  the  office  of 
the  solicitors  of  the  company.  I  do  not  quite  agree  with  Mr. 
CoiiorCs  view  that  the  arrangement  having  been  made,  the  ar- 
rnngement  was  completed  by  the  execution  of  that  deed  of  the 
27th  of  July,  1866.  "What  was  the  arrangement?  The  arrange- 
ment was  that  a  company  was  to  be  formed  which  should  pur- 
chase the  business  of  Overeml,  Gurney,  ^  Co.  Then  the  com- 
pletion of  that  arrangement  was  the  formation  of  the  company, 
the  incorporation  of  the  company,  and  the  power  given  to  the 
directors  by  the  memorandum  of  association  and  the  articles  of 
association  to  purchase  this  business.  That  completed  all  that 
the  arrangement  required.  It  invested  the  directors  with  the 
powers  which  were  necessary  for  the  purpose  of  enabling  them 
to  carry  out  the  objects  for  which  the  company  was  incorporated. 

Accordingly,  that  deed  was  executed.  Now  what  is  the  ground 
upon  which  any  crassa  negligentia  can  be  charged  upon  the  direct- 
ors, not  for  having  executed  that  deed,  but  for  carrying  out 
the  arrangement  at  all?  There  is  no  statement  whatever  that 
the  business  in  fact  was  not  worth  the  sum,  the  half  million, 
which  was  given  for  it.  Undoubtedly,  as  my  noble  and  learned 
friend  has  said,  the  speculation  was  a  hazardous  one.  I  was  rather 
surprised  to  hear  it  denied  that  the  business  of  a  bill  broker  was 
hazardous,  but  there  can  be  no  doubt  whatever  that  it  was  a  specu- 
lation which  might  answer  or  might  not ;  but  at  all  events  it  was 
one  which  the  trustees  were  authorized  to  carry  out  by  means 
of  the  purchase  of  the  business.  Now  there  is  no  allegation 
whatever  that  the  business  was  of  such  a  ruinous  description 
(because  that  word  has  been  used)  that  it  was  a  most  imprudent 
and  improper  act  on  the  part  of  the  trustees  to  go  on  with  the 
arrangement.  My  Lords,  it  does  not  at  all  follow,  because  the 
business  of  Ooerend,  Gurney,  ^  Co.,  presented  a  rather  formid- 
able aspect,  that  with  the  addition  of  five  millions  of  capital, 
which  was  the  capital  of  the  company  that  was  established,  and 
by  carrying  on  the  business  prudently  and  carefully,  it  might 
not  have  become  a  very  flourishing  concern. 

There  is  anotlier  ground  upon  %vliicli  it  was  said  that  the 
trustees  *acted  ini[n-o|)oriy  and  negligently,  and  that  was  [501 
with  regard  to  the  guaranty  winch  was  taken  from  the  partners 
in  the  firm  of  Overcml^  Gamey,  tj-  Co.     There  is  nothing  to  show 
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that  the  directors  were  aware,  or  even  could  be  aware,  that  the 
partners'  income  and  property  were  not  quite  8uflB.cient  to  se- 
cure the  company  against  any  losses  which  could  have  been  in- 
curred. But  the  guaranty  was  part  of  the  original  arrangement 
which  the  directors  made;  and  it  seemed  to  be,  in  the  course 
of  the  argument,  suggested  that  the  directors  first  of  all  took  a 
guaranty  which  would  have  provided  for  the  immediate  satis- 
faction of  the  different  liabilities  which  they  incurred  by  un- 
dertaking the  business,  and  that  afterwards  they  agreed  by  this 
deed  to  postpone  the  time.  There  is  nothing  of  that  kind 
shown  on  the  bill;  there  is  no  such  fact  stated;  and  all  that 
appears  is  that  they  1;ook  this  guaranty,  postponing  the  time 
in  which  it  was  to  be  available ;  and  at  the  same  time  there  is 
nothing  to  show  that  they  did  not  get  the  very  best  terms  which 
they  could  possibly  get  from  the  partners  in  the  original  firm. 

Then,  my  Lords,  something  has  been  said  with  regard  to 
the  prospectus.  I  confess,  according  to  ray  view — I  may  be 
wrong  —  but  I  thought  that  that  prospectus  has  nothing  what- 
ever to  do  with  the  question  here.  If  it  had  been  a  question 
between  the  directors  and  a  shareholder,  and  the  shareholder  had 
alleged  that  there  had  been  any  misrepresentation  in  that  pro- 
spectus, of  course  it  would  be  aground  for  relievinghim  from  his 
being  a  shareholder  at  all.  But  even  supposing  that  that  pro- 
spectus contained  any  misrepresentations  (there  is  no  proof  that  it 
did  so)  it  seems  to  me  not  to  have  any  bearing  upon  this  question, 
which  depends,  according  to  my  view  of  it,  entirely  upon  the 
powers  which  were  given  to  the  directors  and  the  mode  in  which 
those  powers  were  executed.  Now  by  the  memorandum  of  as- 
sociation stating  the  objects  of  the  company,  the  powers  given 
to  the  directors  were  "  to  purchase  or  acquire  upon  such  terms 
and  under  such  stipulations  as  to  guaranty,  or  otherwise,  as 
may  be  agreed  upon,  the  business  and  goodwill  of  Octrnnl^ 
Gumey^  ^  Go.  sis  the  same  now  stands."  They  did  that.  They 
did  it,  it  is  admitted,  honestly  and  fairly,  and  believing  that 
they  were  doing  it  in  the  discharge  of  their  duty,  and  it  seems 
to  me  to  be  a  very  strong  and  unusual  thing  for  a  suit  to  bo 
502]  ^^w  instituted  to  make  the  directors  liable  *for  the  los^ 
which  has  occurred  under  these  circumstances.  In  fact,  it 
amounts  to  this :  an  agent  (because  these  directors  are  really 
more  in  the  character  of  agents  thun  of  trustees,  they  are  man- 
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datories),  an  agent  being  authorized  to  do  an  act,  which  act  is 
in  itself  an  imprudent  one,  and  which  the  principal  ought  never 
to  have  authorized  to  be  done,  is  when  the  loss  is  occasioned  by 
his  having  done  the  act,  to  be  made  liable  for  it  That  certainly 
is  rather  a  startling  proposition,  and  one  which  it  would  re- 
quire a  great  deal  of  argument  to  lead  me  to  adopt.  Under  all 
the  circumstances,  I  think  it  is  perfectly  clear  that  the  decree 
of  my  noble  and  learned  friend  ought  to  be  aifirmed. 

Lord  Wbstbury: 

My  Lords,  this  is  a  bill  filed  by  that  abstract  ideal  legal  ex- 
istence called  "  the  company,"  against  the  officers  of  the  com- 
pany, to  make  them  answerable  far  a  misuse  of  their  powers. 
N'ow  this  suit  has  been  referred  to  as  being  of  rather  a  singular 
character,  but  one  of  its  curiosities  has  not  been  noticed.  From 
this  bill  you  are  unable  to  gather  that  there  ever  were  any 
other  members  of  this  company  than  those  who  were  concerned 
in  the  genesis  thereof.  There  is,  in  truth,  an  allegation  in  the 
bill  —  which  cannot  be  accepted  as  containing,  by  implication, 
the  statement  that  there  was  another  body  of  persons — I  mean 
the  allegation  in  the  14th  paragraph,  in  which  it  is  stated  that 
the  directors  did  something  without  any  communication  with 
the  shareholders  of  this  Plaintiff  company.  But  whether  there 
were  any  shareholders,  except  the  directors  themselves,  you 
look  through  the  bill  with  a  vain  endeavor  to  ascertain.  Now 
the  company,  in  a  legal  sense,  comes  into  the  world  upon  the 
registration  of  the  memorandum  and  the  articles  of  association  ; 
and  the  general  character  of  the  suit,  putting  aside  what  I  have 
said,  may  be  thus  described.  The  company  says,  you,  our 
officers,  our  directors,  receive  from  these  articles  of  association 
certain  powers,  and  yoii  have  made  a  gross  misuse  of  those 
powers,  most  imprudent  and  most  ruinous ;  and  by  reason  of 
this  neglect  on  your  part,  this  abandonment  of  all  the  rules  of 
prudence,  the  capital  of  the  company  has  been  wasted  in  the 
acquisition  of  what  has  been  an  insolvent  and  a  ruinous  specu- 
lation. The  theory,  therefore,  of  the  bill  is  this,  that  the  com- 
pany *<^ave  to  the  directors  these  powers  believing  that  [503 
they  were  to  use  them  in  the  acquisition  of  a  solid,  well-estab- 
lished, thriving  concvjrn  ;  and  that  the  company  knew  nothing 
of  the  state  of  the  cr)ncurn,  but  left  that  to  the  directors  to  as- 
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certain,  and  that  the  directors  conclnded  the  purchase  and 
applied  the  purchase-money,  having  ascertained  that  the  thing 
was  a  dead  loss,  and  therefore  misused  their  powers.  In  that 
view  of  the  character  of  the  bill,  independently  of  the  argument 
which  has  been  founded  upon  the  extent  of  the  powers  given 
in  the  articles  of  association,  and  the  argument  that  those 
powers  warranted  the  use  that  was  made  of  them,  I  wish  parti- 
cularly to  draw  your  Lordships'  attention  to  that  which  I  vainly 
endeavored  from  time  to  time  to  impress  upon  the  counsel  at 
the  Bar,  namely,  that  the  bill  contains  the  clearest  admission 
that  the  company,  before  the  purchase  was  completed,  knew 
perfectly  the  insolvent  character  of  the  concern  which  the  com- 
pany was  in  point  of  fact  embodied  to  acquire,  which  the  direc- 
tors undertook  the  duty  and  office  of  acquiring,  and  which  they 
were  empowered  to  do  by  the  persons  now  complaining  of 
them  for  using  the  powers  given  to  them  for  the  purpose.  It 
would  be  preposterous  to  hold  that  a  company,  or  any  other 
creature,  can  complain  of  a  thing  being  done  the  nature  of  which 
was  previously  well  known,  and  was  fully  authorized.  The 
object  of  the  purchase  was  well  known  to  these  persons  before 
the  purchase  was  made,  and  known  to  them,  in  fact,  at  the  very 
time  when  they  created  powers  and  authorities  for  the  purpose 
of  doing  that  which  was  afterwards  done. 

I  have  said  that  the  company  came  into  existence  upon  the 
registration  of  the  memorandum  and  articles  of  association ; 
but  the  memorandum  and  the  articles  of  association  were 
created  for  the  very  purpose  of  acquiring  this  business ;  and 
when  they  were  created,  when  the  company  was  begotten  (if  I 
may  so  use  the  phrase)  it  was  by  persons  who  were  perfectly 
well  aware  of  all  that  existed  at  the  time,  and  of  all  that  was 
subsequently  found  to  be  in  existence ;  and  they  created  this 
company  for  the  purpose  of  doing  the  very  thing  which  was 
done.  The  vice  that  has  occurred  was  in  the  very  creation  of 
the  company,  the  evil  that  is  complained  of  was  the  very  thing 
for  the  purpose  of  accomplishing  which  the  company  was 
504]  created  and  called  into  existence.  Or  if  you  do  not  *put 
it  so  high,  yet  the  thing  that  was  done  was  done  under  powers 
given  by  the  company  with  a  perfect  knowledge  of  the  real 
state  of  that  subject  matter  of  property  which  the  powers  given 
to  the  directors  were  to  l>c  nsod  for  the  purpose  of  acquiring. 
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The  company  coming  into  existence  on  the  registration  ot 
the  memorandum  of  association,  the  bill  tells  ns,  without  any 
word  of  complaint,  that  immediately  after  the  registration,  that 
is  immediately  after  the  formation  of  the  company,  which  forma- 
tion includes  the  appointment  of  the  directors,  a  prospectus 
which  had  been  prepared  by  the  intended  'directors  with  the 
privity  and  assistance  of  other  parties,  was  issued  by  the  intended 
directors  for  the  purpose  of  establishing  the  company.  That 
was  to  be  the  very  basis  on  which  the  company  was  to  be  built 
It  was  an  announcement  by  the  company  to  the  world,  through 
the  medium  of  the  only  persons  by  whom  the  company  could  act, 
and  by  whom  it  is  represented  as  acting,  in  this  manner  with- 
out one  word  of  complaint,  that  the  company  was  formed  and 
intended  to  be  used  as  the  means  of  acquiring  this  business, 
and  taking  it  over  with  all  its  assets  and  with  all  its  liabilities. 
And  in  so  doing  these  persons  did  not  take  a  leap  in  the  dark, 
because  at  the  end  of  the  prospectus  they  tell  the  world  (and 
what  they  tell  the  world  thej'  must  have  known  themselves) 
that  a  copy  of  the  memorandum  and  the  articles  of  association 
(instruments  of  their  own  creation)  as  well  as  of  the  deed  of 
covenant  in  relation  to  the  transfer  of  the  business,  can  be  in- 
spected by  the  world  at  the  offices  of  the  company.  Is  it  too 
much,  then,  to  attribute  to  the  company  a  personal  legal  know- 
ledge of  that  which  they,  who  formed  the  company,  tell  the 
world  may  be  acquired  at  their  offices  ?  Undoubtedly  it  is  not. 
You  must  attribute  to  them,  from  the  first,  a  knowledge  of  the 
state  of  this  business,  and  a  deliberate  intention  to  acquire  the 
business  through  the  medium  of  the  formation  of  the  com- 
pany, notwithstanding  what  was  apparent  to  everybody,  on  the 
inspection  of  that  deed  of  covenant,  that  the  acquisition  of  the 
business  would  be  attended  with  the  incurring  of  an  enormous 
amount  of  debt,  and  also  with  the  acquisition  of  a  large  amount 
of  assets,  of  a  most  perilous  and  hazardous  description,  to 
meet  that  debt. 

Now,  my  Lords,  we  go  a  little  farther.  There  was  a  subordi- 
nate portion  of  this  complaint,  and  I  will  put  it  in  the  abstract, 
and  *as  clearly  as  I  can.  It  consisted  of  this  :  In  carry-  [505 
ing  out  this  purchase,  say  these  comf)Iainants,  you  did  not,  in 
point  of  fact,  adhere  to  the  general  condition  of  your  authority 
that  you  were  to  take  over  all  the  assets  and  all  the  liabilities; 
8  Enq.  Rep.1 
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for  jou  left  a  great  portion  of  the  assets  in  the  hands  of  the 
partners  of  the  old  firm,  with  power  to  collect  them,  and  thereby 
diminished  your   security  in   the  transfer  of  the  business   to 
yourselves.     Now  that  is  hardly  made,  as  it  ought  to  have  been 
made,  the  subject  of  distinct  complaint,  and  in  the  words    iu 
which  I  have  clothed  it  I  have  given  it  a  much  greater  distinct- 
ness, I  conceive,  than  anything  that  can  be  found  in  this  bill. 
But  the  answer  to  it  is  obvious;  supposing  you  have  no  right 
of  complaint,  which  I  assume  you  have  not  from  the  observa- 
tions I  have  already  made,  this  subordinate  part  of  the  complaint 
must  first  be  dealt  with,  rejecting  the  main  complaint,  which  is 
a  complaint  of  the  acquisition  of  the  business  at  all.     But  now, 
if  it  is  admitted  that  the  directors  had  the  power  to  acquire 
the  business,  then  we  come  to  the  contingent  powers  that  were 
given   to  them  by  the  articles  of  association,  and  those  are, 
clearly,  that  they  were  to  acquire  the  business  "  upon  such  ternas 
and  under  such  stipulations,   as  to  guaranty  or  otherwise,  as 
may  be  agreed  upon."     Now  this  subordinate  point  of  the 
complaint  clearly  comes  within  those  words;  because,  although 
the  assets  are  left  to  a  certain  extent  under  the  control  of  the 
old  partners,  it  is  with  the  accompaniment  of  a  variety  of  stipu- 
lations, securing  to  the  new  company  the  real  benefit  of  the 
transaction,  and  superadding  this  condition,  that  there  shall  be 
an  absolute  guaranty  binding  the  personal  estate  of  the  old 
partners  to  the  extent  of  the  whole  amount  of  the  liabilities 
plus  the  assets  that  shall  be  realized.     It  is  impossible  to  make 
that  a  subject  of  complaint,  unless  the  original  transaction  itself 
admits  of  being  set  aside. 

But  now,  again,  comes  another  head  of  complaint,  which 
really  can  hardly  be  seriously  dealt  with,  say  the  objectors  to 
the  decree  of  the  Lord  Chancellor,  "  Why,  it  might  have  been 
within  your  power  to  do  all  this,  but  when  you  found  the  insol- 
vent state  of  the  concern  —  that  is,  when  you  found  that  which 
we,  the  company,  the  complainers  against  you,  previously  well 
l^new  — j'ou  ought  not  to  have  carried  this  contract  into  effect 
506]  without  coming  back  *to  us,  the  company,  who  had 
plainly  told  you  that  we  knew  the  whole,  and  yet  sent  you  forth 
with  authority  to  complete  the  transaction." 

Then  comes  a  ludicrous  suggestion  :  You  should  have  called 
a  public  meeting  of  the  shareholders — there  being  no  allega- 
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tion  in  the  bill  that  there  were  any  —  and  you  should  have 
submitted  to  those  shareholders  the  condition  of  things  and 
asked  the  shareholders  to  tell  you  whether  you  were  to  go  on,  or 
whether  they  would  give  you  supplementary  powers  to  complete 
that  which  you  had  been  previously  directed  to  do.  But,  my 
Lords,  if  the  first  part  of  the  case  is  right,  namely,  that  they 
were  told  to  acquire  this  business,  and  told  to  acquire  it  not- 
withstanding all  that  appeared  upon  that  deed  of  covenant,  the 
recurrence  to  a  public  meeting,  which  in  reality  could  do  noth- 
ing to  alter  the  original  constitution,  intent,  and  object  of  the 
company,  is  a  mere  ludicrous  thing. 

I  must  just  advert  only  to  another  thing,  which  gives  one 
the  greater  satisfaction  in  dismissing  this  bill,  and  it  is  this  : 
that  throughout  the  bill,  from  the  beginning  to  the  end,  we  are 
left  without  the  smallest  information  upon  that  point  which  is 
the  cardinal  point  in  the  whole  case,  namely,  the  value  of  the 
business.  It  is  of  no  use  to  tell  me  that  the  liabilities  of  the 
business  were  two  millions,  while  the  annual  profits  of  the  busi- 
ness might  have  been  themselves  nearly  a  million  a  year.  And 
when  you  talk  of  the  liabilities,  and  of  the  price  to  be  paid  for 
the  business  as  a  ruinous  price,  you  must  first  tell  me,  before 
I  can  agree  with  you  as  to  the  ruinous  character  of  the  specu- 
lation, what  was  the  nature  of  the  business  itself,  and  what,  if 
it  had  been  well  managed  and  confined  to  its  original  purpose, 
might  have  been  for  the  future,  after  the  time  when  this  com- 
pany was  formed,  the  legitimate  amount  of  the  profits  resulting 
from  that  business. 

My  Lords,  I  cannot  therefore  abstain  from  expressing  my 
satisfaction  at  finding  that  the  view  taken  by  the  Vice-Chancellor 
was  not  a  view  warranted  by  a  real  knowledge  of  the  fiicts  of 
this  case,  and  that  his  decision  was  properly  reversed  by  theLord 
Chancellor;  and  I  hope  that  your  Lordships  will  confirm  the 
decree  of  the  Lord  Chancellor,  and  dismiss  this  appeal  with  costs. 

♦Lord  Colonsay  :  [507 

^  My  Lords,  I  have  had  no  difficulty  in  arriving  at  the  same  con- 
clusion. It  appears  to  me  that  assuming  the  facts  set  forth  in 
this  bill  to  be  the  real  and  actual  facts  of  the  case,  they  do  not, 
by  any  fair  and  reasonable  inference  that  can  be  drawn  from 
them,  support  the  conclusion  tliar  was  aimed  at,  that  is  to  say, 
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the  prayer  of  this  bill.  And,  for  the  reasons  which  have  been 
stated  by  my  noble  arid  learned  friends  who  have  preceded  me, 
I  agree  in  the  opinion  that  this  appeal  should  be  dismissed  with 
costs.  I  think  it  unnecessary  to  repeat  those  reasons,  which  are 
quite  satisfactory  to  my  mind. 

Order  appealed  from  affirmed^  and  appeal  dis- 
missed  with  costs. 

Lords'  JouindSy  12th  April,  1872. 

Solicitors  for  the  Appellant  Company :  Maynard  ^  Son. 
Solicitors  for  the  Respondents :  Upton  ^  Johnson,  Upton,  ^  Bvdd. 


See  1  Eng.  Rep.,  567,  and  611  note: 
The  New  Brunswick,  etc.,  v.  Mug 
gendge,  1  Drewry  &  Smale,  863. 

Directors  of  a  corporation  are  only 
liable  for  aboseof  their  powers  as  such., 
where  they  have  clearly  abused  them. 

Bach  V.  Pemflc  MaU,  12  Abb.,  N.  S., 
378,  377 ;  Wright  v.  OroviUe  M.  Co.,  40 
Cal.,  20 ;  Spering  v.  Smith,  5  Am.  Law 
Times  Rep.,  325 ;  Penn.  Sup.  Ct.,  Hoff- 
man V.  Van  Nostrand^  42  Barb.,  174. 

Unless  they  are  guilty  of  such  abuse, 
a  stockholder  has  no  right  to  restrain 
their  action  by  injunction. 

Bach  V.  Pacific  Mail,  12  Abb..  N.  S., 
373,  377. 

Although  a  court  of  equity  will  re- 
strain directors  from  doing  an  act  even 
within  the  scope  of  their  corporate 
powers,  if  such  acts  would  amount  to  a 
breach  of  the  trust  upon  which  the 
authority  was  conferred. 

Wright  v.  (h^omUe  M.  Co.,  40  Cal.,  20. 

Spering  v.  Smith,  5  Am.  Law  Times 
Rep.,  327,  and  cases  dted. 

One  stockholder,  in  behalf  of  himself 
and  all  others  similarly  interested,  may 
maintain  an  action  against  the  directors 
and  treasurer  of  the  corporation  to  pre- 
vent the  payment  of  an  illegal  claim, 

Butts  V.  Wood,  37  N.  Y.,  819 ;  Kerr 
on  Inj.,  548,  558 ;  Hichens  v.  Congreve, 
4  Russell,  562  and  note,  p.  577  (Banks's 
ed.);  Walker  v.  Devereaux,  4  Paige, 
329;  Gray  v.  Chaplin,  2  Sim.  &  Stu., 
^7 ;  Dodge  v.  WooUey,  18  How.  (U.  S.), 


321 ;  Samuel  v.  HoUiday,  Woolw.  C.  C, 
400  ;  Ba>g»haw  v.  EaMem,  etc.,  2  MacN. 
&  G.,  389 ;  but  see  2'aunton  ▼.  Boyal 
Ins.  Co.,  2  Hem.  &  MHler,  135. 

The  plaintiff,  in  such  a  cose,  must 
show  how  he  derived  title  to  his  stock. 

Walbum  v.  Ingilby,  1  Myl.  &  Keen, 
61. 

So  a  creditor  of  a  mutual  insurance 
company  may  maintain  a  bill  in  equity 
against  the  officers  of  the  company  who, 
having  funds  of  the  company  in  their 
hands  to  pay  the  plaintiff's  claim  on  the 
company  for  a  loss,  have  neglected  and 
refused  to  pay  it,  and  fraudulently  ap- 
plied the  funds  to  other  purposes.  But 
the  company  is  a  necessary  party. 

{Lyman  v.  Bonney,  101  Mass.,  562). 
A  stockholder  may  prevent  the  using 
of  a  subscription  for  any,  except  the 
purposes  for  which  it  was  raised. 

Bagsha/w  v.  Eastern,  etc.,  2  MacN.  ft 
G.,  889,  and  cases  in  note  to  Little, 
Brown  &  Co.'s  ed. 

Though  the  action  be  in  form  in  be- 
half of  all  the  stockholders,  it  may  be 
maintained  notwithstanding  the  plain- 
tiff be  the  only  stockholder  who  usists 
upon  the  relief.  White  v,  Camiathen,  1 
Hem.  &  Miller,  786.  The  power  of  dU 
rectors  of  a  corporation  and  the  right 
of  a  stockholder  to  restrain  tlicir  action 
are  fully  considered  in  Bradley  v.  Bal^ 
lard,  55  Illinois,  413 ;  and  in  Marssina 
V.  Golthwaite,  84  Texas,  125. 
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[Law  Reporta,  5  House  of  Loida,  506.] 
April  16, 18, 1873. 

♦William  Wothbrspoon  and  another,  Appellants ;  [508 

John  Currie,  Respondent. 
Trade  name — Ir^ncUan. 

In  order  to  constitute  a  groond  for  interference  by  a  Court  of  Equity  to  pro- 
tect a  manufacturer  against  the  use,  by  another  person,  of  the  particular  name 
of  his  manufiM^ured  article,  it  is  not  necessary  that  there  should  be  a  mala  mens 
towards  the  first  purchaser  of  the  article  thus  imitatively  designated.  The  fault 
of  the  imitator  is,  that  the  first  purchaser  may  be  enabled  through  this  unwar- 
ranted designation  to  retail  a  simulated  article  at  a  lower  price  than  would  be 
demanded  for  the  original  article,  and  so  the  original  manufacturer  may  be 
injured. 

Where  a  trade  mark  is  not  actually  copied,  the  existence  of  a  fraudulent  in- 
tention is  a  necessary  element  in  the  consideration  of  a  case  of  this  description. 
The  party  complained  of  must  be  proved  to  have  done  the  act  with  the  fraudulent 
design  of  passing  off  his  own  goods  as  those  of  the  Plaintiff.  It  is  not  necessary, 
however,  to  show  an  exact  resemblance  between  the  original  and  the  counter- 
feit—  it  is  sufficient  if  there  is  sue  u  resemblance  as  will  mislead  an  unwary 
purchaser. 

A  name  may  become  a  trade  denomination,  and  as  such  the  property  of  a  par- 
ticular person  who  first  gives  it  to  a  particular  article  of  manufacture.  The  em- 
ployment of  the  name  by  another  person  for  the  purpose  of  describing  an  imita- 
tion of  that  article,  is  an  invasion  of  the  right  of  the  original  manufacturer,  who 
is  entitled  to  protection  by  injunction. 

In  this  ease  a  bill  had  been  filed  to  restrain  Ourrie  from  using 
the  name  "  Glcnfdd  "  in  connection  with  starch  manufactured 
by  him,  such  name  being  claimed  by  the  Appellants  as  exclu- 
sively belonging  to  the  starch  manufactured  by  themselves. 

Messrs.  J.  ^  W.  Fulton  ^  Co,y  had  formerly  carried  on  the 
business  of  starch  makers  at  Glenjieldy  near  Paisley.  They  manu- 
factured a  species  of  powder  starch  from  sago,  and  gave  it  the 
name  of"  Glenfield  Double  Refined.  Powder  Starchy"  by  which  name 
it  became  well  known  to  the  public.  In  1847,  the  Appellants 
purchased  the  business  from  them,  and  with  the  business  the 
plant  and  stock  at  Glenfield.  One  of  the  clauses  in  the  agree- 
ment of  purchase  was  contained  in  a  letter  from  W.  FuUon  to 
W.  Wolherspoony  which  was  in  these  words :  "  That  you  have 
the  sole  right  *of  using  the  words  *  Glenfield  Double  Refined  [509 
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Powdei^  Starchy'  and  that  I  will  retire  from  the  business  of  starcli 
making  entire ly."  For  some  years  the  Appellants  carried  on  the 
business  of  making  starch  at  Glcnjield  itself,  but  that  business  in- 
creasing very  considerably,  they  removed  the  works  to  another 
and  more  commodious  place,  also  situated  near  Paisley^  called 
Maxwelliowiiy  where  they  had  larger  premises,  which  became 
known  as  the  "  Glenjicld  Starch  Works,^^  The  article  itself  was 
commonly  known  as  '^Gk)>Jiekl  Starch,*' 

The  Respondent  Currie  was  a  starch  and  corn  flour  manufac- 
turer, carrying  on  his  works  at  Paisley ;  his  place  of  residence 
had  been  for  many  years  at  Glcnjield^  during  the  whole  of  the 
time  that  the  starch  works  of  Fulton^  and  afterwards  of  the 
Appellants,  had  been  carried  on  there.  In  1868,  there  was 
some  arrangement  between  the  younger  Fulton.,  the  son  of  the 
former  projj^'ietor,  and  Cun-iCy  by  which  Currie  obtained  pos- 
session of  a  small  part  of  Fulioji^s  premises  at  Glcnjield,  and  be- 
gan making  starch  there.  In  1869,  the  Appellants  discovered 
that  starch  manufactured  by  the  Respondent  had  been  sold  by 
him  as  manufactured  by  ''  Currie  ^  Co.,'*  but  with  the  words 
'^Gleiijield  Starch  "  printed  on  the  sale  labels.  They  accordingly 
took  proceedings  against  him  in  the  Court  of  Session,  and  ob- 
tained an  interdict  prohibiting  him  from  using  the  descrription 
^^  Glcnjield  Starch  "  affixed  to  any  packets  of  starch  sold  by  him 
in  &'otland.  They  afterwards  found  that  starch  manufactured 
by  the  Respondent  was  sold  by  him  under  that  special  descrip- 
tion in  England,  and  they  filed  a  bill  in  Chancery  against  him  to 
restrain  him  from  so  describing  his  manufacture.  In  the  affi- 
davit of  the  Responden  ,  filed  in  answer,  he  stated  that  he  had 
resided  in  Glenjield  for  the  last  twenty-four  years;  that  that 
fact,  and  the  excellence  of  the  water  there  for  the  manufacture 
of  stiirch,  and  the  cheapness  of  labor  there,  had  induced  him 
to  set  up  his  manufactory  in  that  place.  Glcnjield  was  in  fact  an 
open  place,  with  some  cottages,  not  enough  to  constitute  oven 
a  village,  and  w-ith  a  factory  where  this  business  was  carried  on, 
and  it  was  admitted  that  the  water  there  was  excellently  suited 
for  the  purpose.  The  starch  appeared  to  have  been  put  uj)  in 
packets  somewhat  resembling  those  of  the  AppellantvS  ;  but  the 
510]  ground  of  ^complaint  in  the  bill  was  as  to  the  labels ;  the 
material  parts  alleged  as  in  violation  of  the  Appellants'  rights 
were  the     . 
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The  Appellants'  labels  were  iu  this  form : 
"GLENFIELD 

FATBNT  DOUBIiB-BEFINBD  FOWOBB 
STARCH, 

Exclusively  Used  in  the  Royal  Laundry^ 

AWARDED  THE  PRIZE  MEDAL,  1862. 


Ifanafactored  by  Robert  Wothkbsfoon  &  Co.,  Qreat  Wellington  Street 

Kinning  Park,  (and  70,  Union  Street),  Glasgow. 

London  Depot  —  Wothkrspoon  &  Co.,  66,  Queen  Street,  City." 

The  Respondent's  labels  were  in  this  form; 

<«  THB  BOTAIi  FALAOli 
DOUBLE  REFINED 

PATENT  POWDER  STARCH. 


GURRIB  d  CO., 

STARCH  AND  CORN  FLOUR  MANUFACTURERS, 
QIiBNFIBLD." 

A  great  many  affidavits  were  filed  on  both  sides,  and,  am.  «.g 
other  things,  it  was  proved  that  the  Defendant's  starch  was  hold 
to  wholesale  dealers  at  a  somewhat  less  price  than  was  paid  for 
that  of  the  Plaintiffs. 

The  motion  for  an  injunction  came  on  before  Vice-Chancellor 
MalinSj  who,  on  the  25th  of  February,  1870,  made  the  order  as 
prayed.  On  appeal,  Lord  Justice  James^  upon  the  5th  of  July, 
1870,  discharged  the  order  for  an  injunction.  The  motion  for 
a  decree  then  came  on  to  be  heard  before  Vice-Chancellor 
Malins^  who  acting,  as  he  conceived  himself  bound  to  do,  on 
the  authority  of  Lord  Justice  James^  decision  in  the  matter  of 
law,  dismissed  the  Plaintiflfe'  bill;  but,  adhering  to  his  own  opi- 
nion on  the  fects,  dismissed  it  without  costs.  This  appeal  was 
then  brought. 

Sir  R.  Palmer^  Q.C.,  and  Mr.  F'^cher,  for  the  Appellants: 

The  principles  which  have  governed  the  decision  of  the  Court 
of  Session  in  this  case  ought  to  have  governed  that  of  the  Court 
of  *Chancery.  The  particular  name  of  ^^Glenfield  "  which  511 
distinguishes  this  from    all  other  kinds  of  starch,  has  been 


32  ENGLISH  AND  IRISH  APPEALS.  [L.  Bw 

1872  Wotlierspoon  v.  Currie. 

wrongfully  usurped  by  the  ReBpondent.  That  name  is,  in  fact, 
the  trade  mark  of  the  Appellants'  business,  and  cannot  be 
adopted  and  used  as  such  by  another  person  without  an 
infringement  of  their  rights. 

[Edelstcn  v.  Vkk  i^\  Oroft  v.  Day  {%  Morison  v.  Moai  {% 
Skrimpton  v.  JUiight  (*),  Edelsten  v.  JEdelsten  (*),  The  Leather  Cloth 
Company  v.  The  American  Cloth  Company  (•),  MiVington  v.  Fox  (J)j 
Perry  v,  Thiefiit  (®),  and  Eodgers  v.  NowUl  (^  were  cited.] 

Mv.Coiion^  Q.C.,  and  Mr.  Freeling,  for  the  Respondent : 

The  name  of  Glenjield  is  that  of  the  place  where  the  Respondent 
actually  resides,  and  where  he  has  resided  for  many  years. 
There  can  be  nothing  wrong  in  his  using  the  name  of  his 
own  residence,  and  which  is,  as  it  is  in  this  case,  the  place  where 
the  starch  is  actually  made.  By  attempting  to  appropriate 
the  name  of  the  place  wjiere  the  Appellants  formerly  made 
the  starch  but  where  they  no  longer  make  it,  they  cannot 
exclude  all  other  persons,  especially  those  who  reside  in  the 
place  and  carry  on  their  manufacture  there,  from  employing  it. 
The  Appellants'  starch  is,  in  fact,  no  longer  GlevfieU  starch  ;  it 
is  not  made  at  that  place,  and  it  has  lost  the  benefit  of  the 
peculiarity  of  the  water  there,  which  is  asserted  and  admitted 
to  be  of  a  quality  valuable  for  manufacturing  it.  The  cases 
cited  do  not  apply.  In  all  of  them  there  was  a  colorable  imita- 
tion of  the  article  manufactured  —  here  there  is  none.  There 
is  no  misrepresentation,  nor  any  fraud,  and  the  name  on  the 
Respondent's  label  is  not  in  any  manner  connected  with  the 
description  of  the  starch  manufactured  by  him,  and,  used  as  it 
is  on  these  labels,  cannot  mislead  any  one.  The  Court  will  not, 
without  the  pretence  of  either  colorable  imitation  in  the  article, 
or  fraudulent  misrepresentation,  whether  as  to  the  place  of  its 
manufacture  or  anything  else,  deprive  a  manufacturer  of  the 
512  ^8^  ^f  *^®  *name  of  the  place  where  he  actually  resides 
and  makes  the  article  which  he  sells. 

At  the  conclusion  of  the  respondent's  case, 

(»)  11  Hare.  78-85.  (•)  1  De  G.  J.  &  S.,  185. 

O  7  Beav..  84.  (•)  11  H.  L.  C,  523. 

(»)  9  Ilare,  241.  C)  3  My.  &  Cr.,  338. 

(*)  18  Beav.,  164.  (")  (J  Beav.  66. 

(•)  6  Hare,  J525. 
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Thb  Lord  Chancellor  (Lord  Hatherley)^  after  stating  the 
nature  of  the  case,  said : 

I  think  the  principles  governing  these  cases  have  been  so 
well  settled  by  a  long  series  of  decisions  that  the  only  difficulty 
which  exists  in  a  case  of  this  kind  is  to  apply  those  principles 
to  the  particular  facts  before  us.  I  think  the  authorities 
entirely  bear  out  the  case  of  the  Appellants  as  one  entitling 
them  to  a  remedy,  when  the  facts  are  understood.  There  are 
certain  facts  which  are  quite  beyond  dispute,  but  I  will  not 
enter  upon  a  large  mass  of  evidence  which  must  all  be  fresh  in 
your  Lordships'  minds.  I  think  the  selection  of  one  or  two 
points  will  be  quite  sufficient  to  show  upon  what  principles,  as 
far  as  I  express  my  opinion  in  this  matter,  the  conclusion  has 
been  come  to. 

The  Respondent  having  a  brother  in  this  business,  and  find- 
ing that  there  was  a  considerable  sale  of  starch  under  the  name 
of  ^^Glevjield  SUtrchy"  conceived  the  idea  of  becoming  himself  a 
starch  manufacturer,  and  applied  to  Mr.  Fulton  to  let  him 
occupy  a  small  portion  of  a  building  at  Olenfield  which  Mr. 
FaUon  wasx  employing  in  another  business  of  his  own,  and 
which  so  occupied  is  part  or  the  whole  of  the  building  where 
the  original  manufacture  of  Gloifield  starch  was  carried  on. 
Some  time  before  this  the  Appellants  had  removed  their  works 
from  Glenjield  to  Maxwelltown^  Paisley^  in  the  neighborhood  of 
which  latter  place  Glenfield  is  situated.  Having  conceived  that 
idea,  the  Respondent  set  up  his  manufactory  at  Glenfield.  Wow 
what  is  Glenfield?  Glenfield  is  not  a  town  like  Burton-upon- 
Trenlj  from  which  ale  is  named,  and  in  which  there  are  many 
manufacturers  of  the  so-called  "  Burton  Ale.^'  Nor  is  it  a  place 
which  has  any  special  circifmstances  connected  with  it  (although 
something  was  attempted  to  be  said  about  the  water  used 
in  the  manufacture)  which  would  make  the  starch  manufac- 
tured there  particularly  good.  But  it  simply  happened  that 
this  starch  was  manufactured  at  the  place  called  Glenfield^ 
which  is  really  only  a  place  of  about  sixty  inhabitants.  It  is 
not  a  parish,  it  is  not  a  hamlet,  it  is  not  a  district  of  any  special 
♦character,  but  it  was  an  estate  of  that  name  upon  which  [513 
some  people  seem  to  have  erected  some  houses  or  manufactories, 
and  upon  which  now  some  sixty  people  are  living.  There  was, 
therefore,  nothing  whatever  to  give  particular  celebrity  to  the 
3  Eng.  Rep.1  5 
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name  of  GlenJUld  so  connected  with  a  starch  manufactory,  be- 
yond the  fact  that  the  Appellants  had  manufactured  an  article 
known  by  that  name,  and  having  a  very  large  sale  under  that 
name. 

That,  of  course,  was  a  fact  of  considerable  importance  and 
value  to  anybody  who  should  be  minded  to  appropriate  the 
name  of  "  Glenjield''  to  his  starch. 

That  being  so,  the  Respondent  prepares  his  labels  for  his 
starch,  and  upon  those  labels  he  takes  the  course  of  not  calling 
it  "  Gleiifield  Starch"  eo  nomine^  but  he  puts  a  view  of  a  palace, 
either  Holyrood  or  Balmoral^  as  the  case  may  be,  upon  the  top 
of  his  packets,  instead  of  a  picture  of  the  manufactory  which 
was  placed  upon  the  top  of  the  Appelhmts'  packets,  and  he  puts 
the  name  of  Carrie,  He  does  not  put  the  name  of  Mr.  Wother- 
spoon^ and  does  not  call  it  "  Glenjield  Starch,''  but  he  calls  it 
"  Boyal  Palace  Starch^''  and  he  puts  "  Royal  Palace"  on  the  top 
of  the  article  —  then  down  at  the  bottom  you  see  the  name  of 
'*  Guirie."  But  on  either  larger  or  darker  letters,  as  the  case 
may  be  —  sometimes  larger  and  sometimes  darker  than  any 
other  word  upon  the  packet  —  and  as  the  last  word  of  the 
whole,  you  see  written  in  very  distinguishing  and  very  "  em- 
phasized" characters,  as  one  of  your  Lordships  has  called  it, 
the  word  "  GlenjieW  In  that  state  of  preparation  he  sends 
out  his  goods. 

Nothing  is  relied  upon  by  the  Appellants  (and  very  properly) 
with  respect  to  the  shape  or  form  of  the  packets,  because  it  ap- 
pears that  all  starch  manufacturers  are  in  the  habit  of  making 
their  packets  in  much  the  same  shape  and  form.  The  wrapper 
is  of  a  light  blue  paper  with  a  green  label  on  the  outside  of  it 
describing  the  article  and  giving  directions  for  its  use.  In 
every  respect  the  packets  sent  out  by  all  starch  manufacturers 
would  be  like  those  sent  out  by  the  Appellants  and  the  Re- 
spondent, with  one  or  two  exceptions.  There  would  be  upon 
each  person's  packet  the  name  of  the  manufacturer,  and  if  he 
has  given  his  article  a  name,  as  the  Appellants  had  given  their 
starch  the  name  of  "  Glev field  Starch,''  there  would  be  the  name, 
for  example  "  Glenfield  Starch."  The  Respondent  in  the  same 
514]  w^y  P^ts  his  name  "  Carrie"  and  also  the  name  *of  the 
starch,  "  Boyal  Palace  Starch"  and  these  things  appear  upon  the 
packet.     These,  no  doubt,  are  the  two  material  things — the 
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name  of  the  manufacturer,  and,  if  the  article  has  a  name  of  its 
own,  the  designated  name  of  the  article. 

But  there  is  one  remark  that  I  have  had  occasion  to  make 
upon  very  many  opportunities  which  have  occurred  to  me 
whilst  I  have  been  on  the  bench  with  regard  to  this  circum- 
stance of  the  likeness  of  packets  of  goods  made  up  by  diflFerent 
manufacturers  in  a  particular  trade.  The  same  thing  occurred 
in  a  case  that  I  had  before  me  with  respect  to  packets  of  needles. 
Tou  may  see  packets  of  needles  done  up  in  much  the  same  way 
as  those  packets  of  starch  were,  that  is  to  say,  in  dark  blue 
paper  with  a  green  label,  as  for  that  peculiar  article  of  trade; 
I  took  occasion  to  remark  in  that  case,  and  that  is  the  only  re- 
mark to  be  made  upon  what  the  Respondent  has  done  in  this 
case,  that  when  there  is  so  much  general  similarity,  it  does  be- 
come the  more  necessary  to  take  care  that  the  mark  which  is  to 
distinguish  the  article  shall  be  really  distinguishing,  and  that 
when  you  h^ve  got  all  the  other  combinations,  so  that  persons 
do  not  look  at  the  shape  of  the  packet,  or  at  any  other  indicia 
of  the  packet  than  the  particular  distinguishing  mark  (in  this 
case  the  name  of  the  man,  or  the  fancy  name  of  the  article), 
those  things  should,  by  people  who  wish  to  deal  honestly  by 
each  other,  be  kept  very  distinct.  Therefore  the  name  "  Gunric?^ 
ought  to  be  distinct,  as  I  believe  it  is,  and  the  name  of  the  ar- 
ticle again,  if  it  has  acquired  a  name,  should  not,  by  any  honest 
manufacturer,  be  put  upon  his  goods  if  a  previous  manufacturer 
has,  by  applying  it  to  his  goods,  acquired  the  sole  use  of  the 
name.  I  mean  the  use  in  this  sense,  that  his  goods  have  ac- 
quired by  that  description  a  name  in  the  market,  so  that  when- 
ever that  designation  is  used  he  is  understood  to  be  the  maker, 
where  people  know  who  the  maker  is  at  all  —  or  if  people  have 
been  pleased  with  an  article,  it  should  be  recognized  at  once  by 
the  designation  of  the  article,  although  the  customers  may  not 
know  the  name  of  the  manufacturer.  It  may  very  well  be  that 
hundreds  of  people  like  Glenfield  Starchy  and  order  it  because 
they  think  that  it  is  the  best  starch  that  they  ever  used,  without 
having  heard  the  name  of  Mr.  Wotherspoon,  and  without  know- 
ing him  at  all.  They  say,  I  want  the  thing  that  bears  that 
name,  the  thing  made  in  a  particular  way,  made  by  the  manu- 
facturer *who  makes  it  in  that  way,  and  there  being  only  [515 
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one  manufacturer  who  does  make  it  in  that  way,  I  want  the 
article  made  by  that  manufacturer. 

That  being  so,  it  appears  to  me  that  the  Respondent,  if  lie 
was  an  honest  manufacturer  setting  up  in  business,  would  takie 
great  care,  and  all  the  more  because  he  was  setting  up  in  busi- 
ness in  a  place  where  Glenfield  Starch  had  been  manufactured 
and  sold,  to  disconnect  his  name  with  any  name  which  had  be- 
come exclusively  a  designation  of  an  article  manufactured  by 
the  Appellants.  There  is  a  passage  in  the  Respondent's  answer 
in  which  he  says :  "  There  is  no  reason  in  the  world  why  I 
should  take  the  name,  because  I  manufacture  something  supe- 
rior, and  at  a  cheaper  price,  therefore  why  should  I  take  the 
name  of  the  Plaintiffij  ?"  Well,  then,  one  naturally  asks,  why- 
should  he  do  anything  to  lead  people  to  "suppose  that  his  name 
is  to  be  in  any  way  associated  with  Glmjieldy  or  this  inferior 
article  (as  he  says)  with  his.  It  must  be  damaging  to  him  that 
his  "  Royal  Palace  Starch "  should  ever  be  called  "  Glenfield 
Starch.^'  If  this  statement  of  his  be  true  he  would  desire  above 
all  things  to  dissociate  himself  from  a  name  by  which  an  infe- 
rior article  could  be  palmed  off  as  his ;  but,  on  the  contrary, 
there  is  not  a  tittle  of  evidence  of  his  ever  having  advertised  his 
article  as  ^^  Royal  Palace  Slarch^^'  alone  or  gone  about  selling 
it  merely  as  '*  Royal  Palace  Starch.^' 

But  we  have  this  farther  evidence,  which  is  of  the  greatest 
importance,  and  which  I  pointed  out  during  the  argument. 
One  witness,  to  my  mind,  is  as  good  as  twenty  or  thirty  for  this 
purpose ;  there  were  several  others  of  a  similar  character,  but 
none  whose  evidence  so  strongly  pressed  on  my  mind  as  that 
which  I  am  about  to  mention.  I  refer  to  the  evidence  of  a  wit- 
ness of  the  name  of  Bentley  —  not  an  unfriendly  witness,  for  he 
made  an  affidavit  both  for  the  Appellants  and  for  the  Respond- 
ent. What  Mr.  Bentley  tells  you  plainly  and  distinctly  is  this  : 
Mr.  Fisher,  who  is  the  agent  of  the  Respondent — what  we  should 
call  his  traveler  going  round  selling  his  goods — comes  to  me 
and  asks  me  to  buy  some  *'  GlenfieLi  Starch.^'  Now  in  so  doing 
he  was  doing  that  which  was  extremely  wrong,  although  it  is 
true  that  Bentley  would  know  that  Fisher  was  acting  for  Currie 
and  not  acting  for  Wotherspoon.  But  it  struck  Bentley  as  wrong, 
516]  aiid  accordingly  he  said  :  ''  I  had  some  *conversation 
with  him  about  his  using  that  term  '  Glenfidd^''  a!id  I  asked  him 


7ol.  v.]  ENGLISH  AND  IIHSH  APPEALS.  37 

Wotherspoon  v.  Currie.  1872 

about  it,  and  I  had  some  converBatioii  about  the  exclusive  use 
of  the  name,  in  which  he  said  :  '  The  Phiiutiflfs  are  not  entitled 
to  use  it  exclusively,  as  thej  had  left  the  original  place  of  manu- 
facture, and  that  Defendant's  was  the  true  '  GlenJieUl  Starch.' '' 

Then  the  Respondent  called  Mr.  Bmiley  as  a  witness  for  him 
to  explain  his  evidence  with  reference  to  Mr.  Fisher'Sy  and  Mr. 
J3entiey  8B,yB :  "I  did  not  intend  to  convey  an  idea  that  Mr. 
Fisher  had  endeavored  to  induce  me  to  purchase  the  Defend- 
ant's starch  as  the  starch  of  the  Plaintiffi.  There  was  no  at- 
tempt by  Mr.  Fisher  to  sell  his  goods  under  any  false  impres- 
sions." But  that  is  not  the  strength  of  his  former  evidence. 
He  does  not  deny  or  retract  a  single  word  that  he  said  in  his 
original  affidavit,  but  all  he  says  the  second  time  is  :  "  He  did 
not  give  me  the  impression,  nor  did  I  think  that  he  intended 
to  give  me  the  impression,  that  the  Defendant  was  manufac- 
turing the  Plaintiffs'  goods."  Of  course  not  to  Mr.  Bentley. 
Bentky  knew  them  both.  Mr.  Bentley' s  question  to  him  was : 
*'  How  came  you  to  use  the  name  which  has  been  used  by  Mr. 
Wotherspoon  hitherto  ?"  Mr.  Fisher  himself  in  his  affidavit  tries 
to  get  out  of  these  words  altogether,  and  tries  to  throw  them 
upon  Mr.  Bentley  himself  as  having  made  the  observation, 
"Yours  are  the  original  works."  He  says,  I  did  not  say 
"  Ours  are  the  original  works,"  but  Mr.  Bentley  said  facetiously 
"Yours  are  the  original  works."  Mr.  Bentley  QSiyQ  in  his  ex- 
plaining affidavit  that  he  said  nothing  of  the  sort,  and  he  does 
not  retract  anything  that  he  said  before. 

It  seems  to  me,  therefore,  to  come  to  this,  that  you  have  dis- 
tinct evidence  that  when  the  word  *'  Glenjield"  is  put  upon  the 
label  it  has  been  put  there  with  an  object,  and  that  that  object 
has  been  carried  into  effect  by  the  Respondent's  agent.  Now 
what  was  the  Respondent's  intent  in  putting"  Glenfield''  in  a 
conspicuous  place  without  there  being  any  necessity  whatever 
for  putting  it  there  ?  It  is  admitted  that  Glevfield  is  not  a  post 
town,  nor  a  postal  district,  or  anything  of  the  kind.  Why  was 
the  word  "  GlenJieltV  placed  in  a  conspicuous  position  on  the 
label  without  any  necessity?  In  order  that  Mr.  Fisher  may  go 
round  and  say,  '*  There  is  my  Glcnfuid Stnrch ;  will  you  buy  it? 
Ours  is  the  origiiial  Glcnjiehl  Starch  ;  will  you  buy  it  ?"  It  is  as 
plain  and  *manifoat  sis  anything  can  possibly  be  that  [517 
"  Glenfidd''  is  put  there  for  thiit  express  purpose,  there  being 
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no  other  possible  reason,  as  I  said  before,  why  it  should  be  put 
there. 

There  was  a  faint  attempt,  which  only  makes  the  case  worse, 
to  show  that  it  was  necessary  to  put  '*  Glenjield^^  on  the  labels 
because  the  business  address  of  the  manufacturer  was  there,  the 
truth  being  that  his  business  address  was  not  there ;  that  address 
was  at  No.  14,  High  Street^  Paisley.  In  the  directory  Mr.  Curriers 
private  address  when  he  is  at  home  is  given  as  Glenjieldy  and  his 
counting  house,  his  place  of  business,  the  place  to  which  his 
orders  ought  to  be  directed,  is  not  in  Glenjiddy  it  is  at  PaisUy. 
Therefore,  there  being  everything  else  which  might  be  calcu- 
lated in  the  case  of  an  unwary  customer  to  show  that  these 
goods  are  like  every  other  starch  goods,  they  being  wrapped  up 
in  the  particular  covers  which  are  ordinarily  used  in  the  starch 
business,  and  he  saying,  "  All  I  want  to  look  at  is  what  is  the 
name  of  it,"  when  he  iooks  down  at  the  bottom  and  sees  in  large 
letters  "  Gletificld,''  he  says,  "  That  is  the  thing ;  Gtertfield  Starch 
is  the  thing  I  am  looking  for.  I  do  not  remember  the  name 
of  Mr.  Wotlierspoon  o"  of  Mr.  Cunie  ;  I  do  not  care  about  the 
name  of  any  particular  person,  but  I  want  GletificUl  Starch,^" 
Therefore  it  is  in  fact  admitted  that  the  designation  "  Gleirjicld 
Starch  "  is  appropriated,  and  it  seems  to  me  that  the  case  is  at 
an  end  when  once  it  lias  been  shown  that  a  man  going  round 
and  selling  this  starch  gives  it  that  name  and  asks  people  to  buy- 
it  by  that  name. 

But  the  case  doe<i  not  rest  there,  because  there  is  abundant 
evidence  that  wher  Glenjield  Starch  is  asked  for  in  retail  shops 
the  Respondent's  goods  are  sold  as  Glenjield  Starch,  which  is  the 
designation  and  characteristic  of  the  Appellants'  goods.  It  has 
been  long  ago  pointed  out  in  decided  cases  that  it  is  not  upon  a 
mala  mem  toward-^  the  first  purchaser  that  the  decision  of  these 
cases  rests.  The  first  purchaser  buys  the  goods  cheaper  for  the 
very  purpose  of  heing  able  to  sell  them  as  Glenjield  Starch,  the 
means  of  doing  so  being  put  in  his  hands  by  his  being  furnished 
with  goods  with  this  label  —  I  will  not  say  in  order  that  he  may 
deceive,  but  it  is  a  necessary  consequence  that  he  is  enabled  to 
deceive  others  by  this  means.  There  is  evidence  that  this  is  an 
article  sold  by  retail  at  tiie  same  price  as  the  Appellants'  goods, 
518]  although  *n.  is  bought  at  a  U\^s  ])rice  from  the  Respon- 
dent in  order  that  it  may  b**.  so  sold.     That  is  just  the  very  case 
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of  all  others  in  which  the  Court  has  constantly  interfered  to 
prevent  that  which  is  a  distinct  fraud. 

My  Lords,  I  think  that  authorities  quite  sufficient  to  support 
.  tLis  case  may  be  found,  if  it  is  necessary  to  refer  to  special  au- 
thorities for  any  purpose  whatever  with  respect  to  fraud,  whicli 
you  can  hardly  define.  In  the  case  of  Pranks  v.  Weai-er  (^),  a 
very  remarkable  case,  wliere  a  man  had  put  his  own  name,  but 
had  taken  care  to  introduce  the  name  of  "  Franks  "  by  way  of 
showing  what  a  valuable  invention  it  was  that  Mr.  Franks  had 
made.  Though  he  put  his  own  name  as  the  actual  manufacturer 
of  the  article,  the  Court  saw  through  the  device  and  said,  "  You 
want  to  get  the  name  of  Mr.  Franks  upon  your  label  and  you 
take  this  means  of  doing  it  —  it  is  an  ingenious  means,  no 
doubt  —  but  we  shall  stop  your  so  putting  the  name  of  Mr. 
Franks  there  because  it  operates  as  a  deception."  Accordingly, 
in  this  case,  I  apprehend  that  the  Appellants  ask  only  what 
they  have  a  right  to  ask,  namely,  an  injunction  to  prevent  the 
use  of  the  name  of  "  Glenfield  "  upon  the  labels.  Another  of 
the  authorities  was  a  case  which  came  before  a  noble  and  learned 
Lord  on  appeal,  with  respect  to  Amiolia  liquorice,  it  was  before 
Lord  Oranworth.  The  oftence  consist«*d  in  putting  upon  the 
labels  that  which  naturally  led,  and  from  evidence  of  suspicious 
conduct  we  are  justified  in  saying  was  intended  to  lead,  to  the 
conclusion  on  the  part  of  the  public  that  whilst  they  buy  the 
Respondent's  goods  they  are  buying  an  article  manufactured  by 
the  Appellants,  they  do  buy  it  in  consequence  of  a  name  being 
used  the  celebrity  of  wiiich  was  first  acquired  by  the  Appellants, 
and  the  value  of  which  was  first  acquired  by  its  being  applied 
to  the  Appellants'  manufacture,  which  of  course  they  think  it 
continues  to  be. 

[His  Lordship  then  referred  to  the  prayer  of  the  bill,  certain 
words  of  which  he  proposed  should  be  omitted  from  the  order 
made  upon  granting  it,  and  added  : — ]  The  Appellants  do  not 
wish  an  inquiry  to  be  made  as  to  the  amount  of  damages.  In 
fact,  we  here  concur  entirely  with  the  view  taken  in  Scothnd 
upon  the  *same  subject  matter.  The  same  decree  in  [519 
effect  has  been  granted  in  that  country.  I  think,  therefore, 
that  the  decision  of  your  Lordships  should  be,  that  the  order  of 
the  Lord  Justice  which  has  been  complained  of,  and  the  decree 
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of  Vice-Chancellor  Malins^  in  which  he  felt  himself  compelled 
to  follow  the  Lord  Justice,  must  be  reversed,  and  that  a  proper 
decree  should  now  be  made,  granting  an  injunction  to  the 
Appellants  in  the  terms  of  the  first  paragraph  of  the  prayer, 
altered  in  the  manner  I  have  suggested;  and  ordering  that  the 
Respondent  should  pay  the  costs  of  the  suit,  excluding  of  course 
the  costs  of  the  appeal. 

Lord  Chelmsford  : 

My  Lords,  I  entirely  ngree  with  my  noble  and  learned  friend. 
Wben  the  principle  is  ascertained  upon  which  the  question  of 
piracy  of  trade  marks  is  to  be  determined,  each  case  must  be 
considered,  upon  the  fact  whether  they  do  or  do  not  bring  it 
within  that  principle.  Where  the  trade  mark  is  not  actually 
copied,  fraud  is  a  necessary  element  in  the  consideration  of 
every  question  of  this  description  —  that  is,  the  party  accused 
of  pirayy  must  be  proved  to  have  done  the  act  complained  of 
with  the  fraudulent  design  of  passing  off  his  own  goods  as  those 
of  the  party  entitled  to  the  exclusive  use  of  the  trade  mark. 
For  the  purpose  of  establishing  a  case  of  infringement  it  is  not 
necessary  to  show  that  there  has  been  the  use  of  a  mark  in  all 
respects  corresponding  with  that  which  another  person  has 
acquired  an  exclusive  right  to  use,  if  the  resemblance  is  such  as, 
not  only  to  show  an  intention  to  deceive,  but  also  such  as  to  be 
likely  to  make  unwary  purchasers  suppose  that  they  are  pur- 
chasing the  article  sold  by  the  party  to  whom  the  right  to  use 
the  trade  mark  belongs.  Has  the  Respondent,  then,  been 
proved  to  have  infringed  the  Appellants'  trade  mark  within  the 
established  principle  ? 

The  Appellants  do  not,  as  was  suggested  in  argument,  com- 
plain of  the  use  of  blue  wrappers  with  great  labels,  although  in 
their  bill  they  mention,  by  way  of  narrative,  the  use  by  the 
Respondent  of  wrappers  and  labels  of  this  description.  It  is 
quite  clear  that  they  were  the  ordinary  wrappers  and  labels 
used  by  the  trade  generally.  But  what  the  Appellants  ask  for 
in  their  prayer  is  an  injunction  against  using  the  word  "  Gfcw- 
520]  fi^l<J' "  in  or  upon  any  *labels  affixed  to  packets  of  starch 
manufactured  by  the  Respondent. 

There  were  many  circumstances  to  show  that  the  Respond- 
ent did  that  which  gave  his  starch  the  character  of  being  the 
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starch  manufactured  by  the  Appellants,  aud  that  he  did  it  malo 
animo  ;  some  of  the  circumstances  may  be  a  little  minute,  but 
they  all  tend  to  the  same  conclusion. 

In  the  first  place  it  may  be  asked  why  he  selected  the  words 
*'  Boyal  Palace  Starchy"  and  put  them  prominently  forward  in 
his  title.  There  cannot  be  the  slightest  doubt  that  it  was  be- 
cause on  the  labels  of  the  Appellants  their  starch  was  stated  to 
be  "  exclusively  used  in  the  Royal  Laundry.'*  Then,  again, 
why  did  he  place  the  word  "  Glmjield  "  on  his  labels  in  such  a 
maimer  as  to  be  prominently  distinguishable  from  any  other 
thing  upon  the  label  ?  Either  it  was  much  larger  than  any  of 
the  other  words,  or  else  it  was  very  dark,  so  as  to  be  sure  to 
catch  the  eye  of  aii  intending  purchaser  ?  The  reason  which  is 
^ven  for  the  use  of  the  word  "  Gietfield  '*  is  that  it  was  "  a  ne- 
cessity." I  think  that  is  the  expression  — that  it  was  only  used 
by  necessity  as  being  CWrji^'^  address.  Well,  but  why  by  neces- 
sity ?  It  was  not  his  place  of  business  —  his  place  of  business 
was  at  14,  High  Street,  Paisley,  There,  as  his  traveler  says,  all 
the  books  were  kept  and  all  the  correspondence  was  addressed. 
Therefore,  here  is  a  false  explanation  given  of  a  fact  which  is 
very  striking  in  itself,  namely,  the  use  of  "  GlcnJUld "  in  so 
prominent  a  way  as  certainly  to  lead  everybody  at  the  first 
sight  of  the  label  to  believe  that  it  related  to  Glenfield  Starch. 

Now  there  is  distinct  evidence  that  the  Respondent's  agent 
passed  off  the  Respondent's  starch  as  "  Glenfield  Starch.'^  My 
noble  and  learned  friend  has  alluded  to  one  portion  of  the  evi- 
dence, to  which  he  called  attention  in  the  course  of  this  argu- 
ment, which  I  think  is  so  very  important,  as  showing  a  distinct 
proof  that  there  was  this  recommendation  of  the  Respondent's 
starch  as  "  Glenfield  Starch  "  by  his  agent,  that  I  will  read  it  to 
your  Lordships :  —  [His  Lordship  here  read  part  of  the  affidavit 
of  Beiitly.']  Then  there  is  the  evidence  of  Mr.  Dickie^  who  says 
that  "  In  or  about  the  month  of  February,  1869,  he  called  upon 
me  as  representing  the  Defendant,  who  trades  as  Carrie  ^  Co,, 
and  offered  the  *defendant'8  starch  to  me  as  '  Glenfield  [521 
Starchy'  by  which  name,  and  not  as  '  Payed  Palace,'  or  by  any 
other  name,  he  described  it.  I  asked  him  how  he  came  to  call 
it '  Glenfield  Starch,'  and  he  replied  that  it  was  made  at  Glenfield. 
The  reason  that  I  asked  tlie  question  was,  that  I  believed  the 
Plaintiffs  were  the  only  nuikers  of*  Glenfield  Starch.'"  It  is 
S  Eno.  Rei'I  U 
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quite  unneccessary  to  refer  to  other  cases  in  which  there  has 
b  'eu  a  similar  passing  off  of  the  starch  of  the  Respondent  as 
'"  Giaijkld  StarchJ^    These  two  instances  are  quite  sufficient. 

I  am  satisfied  by  the  evidence  that  the  Respondent's  object 
\u  gttting  possession  of  a  small  piece  of  standing  ground,  I  may 
call  >t,  at  GlenfieldyW2iS  for  the  purpose  of  commencing  opera- 
tions by  acquiring  a  right  to  mention  Glenjield  in  his  advertise- 
ments,  and  that  he  followed  this  up  by  trying  how  near  he 
coul  i  come  to  a  deceiving  resemblance  of  the  Appellants'  labels, 
and  be  safe  from  a  charge  of  piracy.  By  prominent  mention 
of"  Glenjield"  in  his  labels,  and  by  the  representations  of  his 
agent,  he  succeeded  in  passing  off  his  starch  as  ^^Glenjiekl  Starchy" 
and  it  appears  by  the  evidence  that  he  has  succeeded  in  draw- 
ing off  from  the  Appellants  a  great  number  of  their  customers. 

It  appears  to  me  that  this  case  closely  resembles  that  of  Seixo 
V.  Provezende  (*)^  Under  all  the  circumstances  I  have  not  the 
slightest  hesitation  in  agreeing  with  the  conclusion  at  which 
my  noble  and  learned  friend  has  arrived. 

Lord  Westburt  : 

My  Lords,  I  have  very  few  words  to  add,  and  they  will  rather 
be  directed  to  a  summary  of  the  conclusions  arrived  at  by  my 
noble  and  learned  friends  than  any  addition  to  anything  they 
have  stated. 

I  take  it  to  be  clear,  from  the  evidence,  that,  long  antece- 
dently to  the  operations  of  the  Respondent,  the  word  *'  Glenjield  " 
had  acquired  a  secondary  signification  or  meaning  in  connection 
with  a  particular  manufacture — in  short,  it  had  become  the 
trade  denomination  of  the  starch  made  by  the  Appellants.  It 
was  wholly  taken  out  of  its  ordinary  meaning,  and  in  connec- 
tion with  starch  had  acquired  that  peculiar  secondary  signifi- 
522]  cation  to  which  I  have  ^referred.  The  word  "  Glenjield^" 
therefore,  as  a  denomination  of  starch,  had  become  the  property 
of  the  Appellants.  It  was  their  right  and  title  in  connection 
with  the  starch. 

Now  the  question  is,  has  that  property  been  invaded  by  the 
Respondent  ?  I  take  the  whole  proceedings  of  the  Respondent 
from  the  beginning  to  the  end  to  be  nothing  in  the  world  more 
than  a  contrivance  for  the  purpose  of  getting  the  word  "  Glen" 

(»)Law  Rep.,  1,  Ch.  Ap.,  192. 
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field  "  associated  with  his  manufacture.  If  that  be  true,  what 
the  respondent  has  done  has  been  done  malo  animOy  with  the  view 
of  possessing  himself  of  the  denomination  which  was  the  pro- 
perty of  the  Appellant.  That  is  apparent  upon  the  face  of  his 
label,  and  it  is  more  apparent  by  the  delusive  account  which  he 
gives  in  t»rder  to  assign  to  the  label  some  reason  independent  of 
the  true  reason,  namely,  that  he  wanted  to  get  in  the  word  "  Glen- 
field  "  in  connection  with  his  manufacture.  The  real  object  and 
design  of  the  Respondent  are  not  only  proved  by  the  evideniia 
reiy  namely,  the  labels  themselves,  but  they  are  also  proved  by 
the  use  which  the  Respondent  has  made  of  the  word  "  Glenfield^^ 
in  connection  with  his  njanufacture.  It  is  clear,  from  the  whole 
of  the  evidence,  that  his  agents  have  represented  his  starch  as  the 
*'  Glenfield  Starch/'  and  that  he  has  got  an  increased  currency  and 
demand  for  his  manufacture  by  the  unlawful  use  of  that  par- 
ticular word.  I  have  no  doubt,  therefore,  that  this  case  comes 
within  the  principle  on  which  the  jurisdiction  is  founded —  the 
principle  being  to  prevent  a  party  from  fraudulently  availing 
himself  of  the  trade-mark  of  another  which  has  already  obtained 
currency  and  value  in  the  market,  by  whatever  means  he  may 
devise  for  the  purpose,  provided  the  means  are  devised  in  order 
to  give  him  a  colorable  title  to  the  use  of  the  word,  and  pro- 
vided it  be  shown  from  the  manner  in  which  he  has  employed 
those  means  that  his  object  was  from  the  beginning  to  invade 
the  property  of  the  Appellants.  That  is  clearly  demonstrated 
in  the  present  case  to  my  mind. 

I  have  therefore  no  difficulty  in  joining  in  the  resolution  of 
the  House  to  overrule  the  order  of  Lord  Justice  James^  to 
reverse  the  decree  of  the  Vice  Chancellor,  which  was  merely  in 
obedience  to  that  order,  and  to  make  a  decree  for  the  Appel- 
lants which,  I  apprehend,  must  be  worded  in  some  such  form 
as  this  —  namely,  after  the  reversal  of  the  decree  and  the  order 
on  which  it  was  founded,  *to  go  on  to  say  that,  the  Appel-  [523 
lants,  by  their  counsel  at  the  Bar,  waiving  the  account  and  the 
claim  for  damages  contained  in  the  second  and  third  paragraphs 
of  the  prayer,  the  Court  decrees  a  perpetual  injunction  to  be 
issued  from  using  the  said  word  "  Glenfield,^'  leaving  out  the 
words  "  applying  the  word  '  Glenfield '  to  or  in  connection  with 
starch  manufactured  by  or  for  him,"  which  I  suppose  would 
be  a  difficult  thing  to  do,  but  embodying  in  the  decree  the  rest 
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of  the  words  contained  in  the  first  paragraph  of  the  prayer,  and 
also  giving  to  the  Appellants  the  costs  of  the  suit. 

Order  and  Decree  appealed  from  reversed.  In- 
junction granted  restraining  the  Respondent, 
his  servants  and  agents,  from  using  the  word 
"  Glenjield  "  in  or  upon  any  labels  affixed  to 
packets  of  starch  manufactured  by  or  for  him, 
and  from  in  any  other  way  representing  the 
starch  manufactured  by  or  for  him  to  be 
"  Glenjield  Starchy'^  and  from  selling  or  caus- 
ing the  same  to  be  sold  as  "  Glenjield  Staixhy^' 
and  from  doing  any  act  or  thing  to  induce 
the  belief  that  starch  manufactured  by  or 
for  him,  the  Respondent,  is  "  Glenjield  Starch  " 
or  starch  manufactured  by  the  Appellants; 
the  Respondent  to  pay  the  costs  of  the  Ap- 
pellants in  the  Court  below. 

Lords'  Journals^  18th  April,  1872. 

Solicitors  for  the  Appellants  :    WUloughby  ^  Cox. 
Solicitors  for  the  Respondent :  Roberts  ^  Simpson. 
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532      *Charlbs  Henry  Ansley  Martelli,  Appellant; 

AND 

H.  F.  KiNGSFORD  Holloway  and  Horatio  Edward  Holloway, 

Respondents. 

WtU — "  In  poMeMion" — "  Provided  always  "  —  EsUOe  tail  hy  Purchase  —  Per- 
petuities. 

The  phrase  in  a  wiH  <'  estate  tail  in  possession  "  does  not  necessarily  mean 
actual  possession,  but  may  be  construed  as  meaning  entitled  to  a  vested  estate 
tail  in  the  property,  though  it  may  be  vested  in  remainder  and  the  party  entitled 
may  not  be  in  actual  possession,  a  previous  life  estate  existing  at  the  time. 
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Foley  V.  BurncU  (»)  adopted. 

There  may  be  a  ])articular  clause  in  a  will  wbich  on  one  oonstructiou  appears 
to  oflDiDd  agaJust  the  law  relating  to  per})etuitie8,  but,  if  it  is  fairly  capable  of 
another  construction  which  avoids  that  objection,  the  latter  construction  will  be 
preferred,  especially  If  it  is  found  to  be  in  accordance  with  the  general  intention 
of  the  will. 

Where  there  has  been  a  decree  (all  the  parties  interested  being  before  the 
Court),  long  acquiesced  in,  which  declared  a  direction  for  accumulation  to  be 
void  for  remoteness,  but  also  declared  that  the  will  was  well  executed,  and  that 
the  trusts  thereof  (except  that  direction)  ought  to  be  carried  into  effect,  the  pre- 
sumption will  be  that  a  possible  objection  to  a  similar  clause  in  the  will  had  not 
been  overlooked,  but  had  been  considered  and  decided  on  before  the  declaration 
to  carry  the  trusts  of  the  will  into  execution  was  made. 

The  words  •*  provided  always  "  are  to  be  considered  as  words  of  reference  to 
all  that  has  gone  before  them.  They  constitute  a  qualification  of  the  preceding 
limitations. 

A  testator  after  giving  several  legacies  directed  his  trustees  to  invest  dividends 
and  rents,  and  profits,  and  the  annual  proceeds  of  his  real  and  personal  estates, 
during  the  time  that  any  person  beneficially  interested  in  those  estates  should  be 
under  twenty-one,  in  order  to  accumulate  the  personal  estate.  They  were  then 
to  hold  his  real  and  personal  estates  for  his  first  grandson,  the  eldest  son  of  his 
daughter,  then  living,  for  his  life,  and  after  his  decease  for  the  first  and  other 
sons  of  that  grandson  in  tail,  remainder  over  to  the  other  sons  of  the  daughter. 
After  other  remainders  there  was  an  ultimate  trust  for  the  testator's  right  heirs 
and  next  of  kin  according  to  the  nature  and  tenure  of  the  trust  estates  respect- 
ively. Then  followed  this  proviso :  "  I  declare  it  to  be  my  will  and  meaning, 
that  such  person  as  shall  under  this  my  will  be  entitled  to  an  estate  tail  in  pos- 
acfunon  \n.  my  real  estate,  shall  not  *be  absolutely  entitled  to  my  leasehold  [533 
and  personal  estates  until  he,  &c.,  shall  attain  the  age  of  twenty -one,  and  that  my 
leasehold  and  personal  estates  shBll  absolutely  belong  to  such  person,  &c.,  as  shall 
first  attain  the  age  of  twenty -one  and  become  entitled  to  an  estate  taU  in  possession 
in  my  real  estates  under  the  trusts  aforesaid."  The  eldest  grandson  was  in  pos- 
session of  the  life  estate  —  his  eldest  son  died  under  twenty-one  without  issue  — 
but  his  second  son  attained  that  age  during  his  father's  lifetime : 

Held,  that  this  proviso  was  not  a  new  and  independent  disposition,  but  a  quali- 
fication of  all  the  preceding  limitations : 

jSield,  also,  that  the  second  son  fulfilled  all  the  conditions  of  the  proviso  and 
was  abeolutely  entitled  to  the  personal  estates. 

This  was  an  appeal  against  a  decision  of  Vice-Chancellor 
Stuari, 

Thomas  HbHoway,  by  his  will  dated  the  2d  of  September,  1813, 
divided  all  his  property  real  and  personal  to  three  trustees. 
After  giving  certain  pecuniary  legacies  he  devised  all  his  real 
and  leasehold  and  other  personal  estate  to  trustees  upon  trust 
to  convert  his  personal  estate  and  invest  the  dividends  thereof, 

C)  1  Bro.,  C.  C,  274 ;  4  Bro.,  P.  C,  819. 
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and  also  the  rents  and  profits  of  his  real  estate  from  time  to 
time  as  and  when  and  so  often  and  during  all  such  times  as  any 
person  or  persons  beneficially  interested  in  or  entitled  to  his  real 
and  personal  estates  under  the  trusts  thereinafter  declared  there- 
of should  be  under  the  age  of  twenty-one  years,  adding  all  such 
investrrieuts  to  his  personal  estate,  in  order  to  accumulate  the 
same ;  to  pay  to  each  of  his  grandchildren  not  entitled  to  his 
real  and  personal  estate  the  sum  of  £1000.  And,  subject  to  the 
trusts  thereinbefore  declared  as  to  his  freehold,  copyhold  and 
leasehold,  and  real  and  personal  estates  thereby  devised  and  be- 
queathed, and  the  stocks,  moneys,  and  securities  to  be  purchased 
and  invested  as  aforesaid,  the  said  trustees  were  to  stand  seized 
aud  possessed  thereof  to  the  use  of  the  testator's  grandson,  the 
first  or  eldest  son  then  living  of  his  daughter  Qiihrrine^  and  then 
of  the  age  of  five  years  or  thereabouts,  during  his  natural  life, 
and  from  and  after  his  decease  for  the  first  and  every  other  son 
of  that  son  successively,  according  to  seniority,  and  the  heirs 
of  their  respective  bodies,  and  on  failure,  &c.,  for  the  second  and 
third  and  every  other  son  of  his  said  daughter  in  like  manner, 
with  remainders  over  to  the  daughters  of  the  eldest  grandson 
as  tenants  in  common,  and  the  heirs  of  their  respective  bodies, 
with  divers  remainders  over,  and  an  ultimate  trust  for  the  testa- 
tor's right  heirs  and  next  of  kin  according  to  the  nature  and 
534]  tenure  *of  ihe  trust  estates  respectively.  Then  came  this 
proviso  :  "  Provided  always,  and  I  declare  it  to  be  my  will  and 
meaning,  that  such  person  or  persons  as  shall  under  this  my 
will  be  entitled  to  an  estate  tail  in  possession  in  my  said  real 
estate,  shall  not  be  absolutely  entitled  to  my  leasehold  and  per- 
sonal estates  until  he,  or  she,  or  they  respectively  shall  attain 
the  age  of  twenty-one  years,  and  become  entitled  to  an  estate 
tail  in  possession  in  my  said  real  estate,  shall  not  be  absolutely 
entitled  to  my  leasehold  and  personal  estates  until  he,  or  she, 
or  they  respectively  shall  attain  the  age  of  twenty-one  years, 
and  that  my  said  leasehold  and  personal  estates  shall  absolutely 
belong  only  to  such  person  or  persons  as  shall  first  attain  the 
age  of  twenty-one  years,  and  become  entitled  to  an  estate  tail 
in  possession  in  my  real  estate  under  the  trusts  aforesaid,  and 
in  the  meantime  the  said  leasehold  and  personal  estates  shall 
remain  subject  to  the  trusts  hereinbefore  declared  thereof  not- 
withstanding anything  hereinbefore  declared  to  the  contrary." 
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The  testator  died  on  the  22d  of  January,  1816,  leaving  Cathe- 
rine (the  wife  of  H.  Martelli)  his  only  child  and  heiress-at-law. 
Mrs.  Martelli  had  three  sons,  JS.  F,  Kingsford  Martelli^  Charles 
Henry  Ansley  Martelli  and  Thomas  Chester  Martelli.  The  latter 
of  these  two  had  since  died,  and  the  former  is  the  Appellant  in 
this  case. 

Immediately  after  proving  the  will  the  trustees  instituted  a 
suit  in  the  Court  of  Chancery  to  have  the  trusts  of  the  will 
carried  into  eftect  under  the  direction  of  the  Court.  Lord 
Chancellor  Eldon^  in  1820,  pronounced  a  decree  declaring  that 
the  eldest  grandson  (iZ.  F.  Kingsford  Martelli\  a.n  infant,  took 
a  vested  estate  for  life,  and  that  the  trust  for  accumulation  was 
void  for  remoteness  (^). 

H.  F,  Kingsford  Martelli^  the  eldest  son,  entered  into  posses- 
sion of  the  estates,  and  took  the  name  and  arms  of  Holloway,  in 
accordance  with  a  provision  in  the  will.  He  married  and  had 
six  children  :  Charles  Breton  Holloway  (who  died  before  he  be- 
came of  age),  Horatio  Edward  HoUoway  (who  attained  twenty-one 
on  the  8th  of  November,  1867,  and  is  one  of  the  two  Respond- 
ents), Francis  Holloway^  and  three  daughters. 

Charles  Henry  Ansley  Martelli  (the  second  son  of  Catherine  Mar- 
lelli)  claimed  the  beneficial  interest  in  the  leasehold  and  per- 
sonal estates  of  the  testator,  on  the  ground  that  they  did  not 
vest  in  Charles  Breton  Holloway^  the  first  person  entitled  as 
tenant  in  tail  (who  died  before  he  became  of  age),  but,  on  his 
death,  resulted,  *8ubject  to  Kingsford  Holloway's  life  in-  [535 
terest  therein,"for  the  benefit  of  the  testator's  daughter  Catherine^ 
the  widow  of  H,  Martelli^  and  the  next  of  kin. 

In  March,  1864,  Kingsford  Holloway^  the  tenant  for  life,  filed 
his  bill  against  the  trustees  and  the  various  parties  interested 
(including  the  next  of  kin  of  the  testator)  praying  for  an  assign- 
ment to  himself  of  the  leasehold  and  personal  estates  of  the  tes- 
tator, that  the  suit  might  be  taken  as  supplemental  to  that  of 
Marshall  v.  Holloway^  and  for  farther  relief. 

In  December,  1864,  the  Defendants  put  in  a  joint  and  several 
answer  to  this  bill. 

In  February,  1868,  Horatio  Edward  Holloway^  the  second  (but 
the  elder  surviving)  son  of  Kingsford  Holloway,  having  attained 
twenty-one,  filed  his  bill  in  Chancery  against  the  trustees  and 

»  0)  2  Sw.,  433. 


48  ENGLISH  AND  IRISH  APPE.VLS.  [L.  R. 

1872  '■  Martelli  v.  Holloway. 

all  proper  parties,  praying  that  it  might  be  declared  that  in  the 
events  which  had  happened  he,  the  Plaintiff,  and  his  father  Kings- 
ford  Ilollowaj/,  were  alone  entitled  to  the  leasehold  and  personal 
estates  of  the  testator ;  that  proper  directions  might  be  given  for 
the  conveyance  and  assurance  of  the  freehold  and  copyhold  es- 
tates of  the  testator,  and  for  the  assignment  of  his  leasehold 
and  personal  estates  to  the  uses  and  trusts  of  the  will ;  that  this 
suit  might  be  taken  as  supplemental  to  that  of  Marshall  v.  HoUo- 
way  ;  and  for  farther  relief. 

In  April,  1868,  these  suits  came  on  to  be  heard  together 
before  Vice-Chancellor  Sluart,  upon  motion  for  a  decree.  By  a 
decree  made  on  the  15th  of  July,  1868,  His  Honor  declared 
that,  according  to  the  true  construction  of  the  will,  Horatio 
Edioard  IloUoway^  the  first  tenant  in  tail  under  the  will  who  had 
attained  the  ago  of  twenty-one  years,  was,  subject  to  the  life 
interest  of  Kiiigsford  HoUoway  (his  father),  absolutely  entitled  to 
the  leasehold  and  personal  estates  of  the  testator;  and  convey- 
ances and  assignments  were  ordered  accordingly  (').  This 
decree  was  enrolled  in  November,  1868,  and  this  appeal,  by 
Charles  Henry  Avsley  Martelli^  was  then  brought.  H.  F.  Kings- 
ford  HoUotoay^  the  tenant  for  life,  had  died  since  the  decree,  aiid 
Horatio  Edward  HoUoway  then  <3ntered  into  actual  possession 
of  the  estates. 

536]  *The  Solicitor- General  (Sir,  G.  Jesscl),  and  Mr.  Charles 
Hall^  for  the  Appellant : 

The  real  question  to  be  determined  here  is  the  construction 
of  the  proviso.  That  not  merely  cuts  down  the  previous  gift, 
but  it  is  more  than  a  mere  proviso  having  that  effect ;  it  is  a 
dispositive  clause,  and  must  be  construed  as  such.  If  so  con- 
strued it  must  be  treated  as  disposing  of  the  personalty  in  the 
same  maniier  and  for  the  same  purposes  as  the  direction  for  ac- 
cumulation, which  has  already  been  declared  void.  No  words 
can  be  added  to  it  by  implication.  The  Vice-Chancellor  really 
attempted  to  add  to  it  words  which  he  thought  he  might  intr«) 
duce  by  construction,  treating  the  words  "  entitled  to  an  estate 
tail  in  possession"  as  if  they  were  "  estate  tail  in  posi»ession  by 
purchase."  He  thought  that  he  was  justified  in  doing  this  by 
the  authority  of  Christie  v.   Gosling  (').     But  the  two  cases  ma- 

(»)  Hollotcay  v.  HoUoimy,  Law  Rep..  6  Eq..523.  (')  Law  Rep.,  I  H.  L.,  279. 
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terially  diflfer  from  each  other.  In  that  case  the  proviso  was 
referential,  here  it  is  independent  and  it  must  be  so  construed. 
It  introduces  a  new  class  too  remote,  by  law,  to  take.  The 
personalty  did  not  vest  here  in  the  first  tenant  in  tail :  Dun^ 
fformon  v.  Smith  (*),  nor  has  it  since  vested  in  the  Respondent. 

The  personalty  here  was  not  to  vest  except  in  a. person  who 
fulfilled  these  conditions  —  he  was  to  be  tenant  in  tail  of  the 
real  estate,  and  in  possession,  and  he  was  to  be  twenty-one 
years  of  age.  K  all  these  conditions  were  not  fulfilled  he  had 
no  title  to  it.  Here  the  first  tenant  in  tail  had  died  under 
twenty-one ;  the  personal  estate,  therefore,  did  not  vest  in  him. 
The  next  tenant  in  tail  was  the  Respondent,  but  he  was  not 
tenant  in  tail  in  possession,  for  when,  by  the  death  of  his  elder 
brother,  he  became  entitled  to  the  estates  as  tenant  in  tail,  he 
had  but  a  bare  title  and  not  the  possession,  for  that  was  in  his 
father,  the  tenant  for  life.  The  words  "  in  possession"  cannot 
be  rejected,  they  are  a  substantive  part  of  the  gift,  and  they 
must  mean  actual  possession :  Scarsdale  v.  Curzon  (^.  In  no 
way  were  the  words  of  the  proviso  complied  with,  and  the  per- 
sonal estate  consequently  went  to  the  next  of  kin.  Harrington 
v.  Harrington  0,  and  In  re  Johnson^ s  Trusts  (*),  do  not  affect 
*this  case.  The  provisions  in  the  wills  there  are  entirely  [537 
distinct  from  those  which  are  to  be  found  here. 

The  parties  here  are  not  absolutely  bound  by  the  former  de- 
cision in  this  case,  but  are  entitled  to  bring  before  the  Court 
the  construction  of  the  proviso.  The  declaration  formerly  made 
that  the  trusts  of  this  will  are  to  be  carried  into  effect  does  not 
affect  the  devolution  of  the  personal  estate  under  this  proviso, 
the  construction  of  which  does  not  appear  to  have  formed  part 
of  the  original  decision.  This  is  a  suit  to  carry  the  decree  then 
given  into  execution  ;  but  to  have  that  result  it  must  be  shown 
to  be  correct  in  itself,  and  to  embrace  the  subject-matter  now 
under  discussion.  Lechmere  v.  Brasier  {^)^  O'Connell  v.  M^Na- 
mara  (•),  Stamer  v.  Nisbitt  {^),  and  Hamilton  v.  Houghton  (^,  show 
that  a  decree  is  not  to  be  extended  ti>  matters  not  necessarily 

O  12  a.  &  F.,  546.  O  2  Jac.  &  W.,  287. 

O  IJo.  &  Hem.,  40,  65-6.  (•)  2  D.  &  War.,  411. 

O  Law  Rep.,  5  H.  L.,  ST.  f)  2  J.  &  Lat.,  447. 

O  Law  Rep.,  2  Eq.,  716.  O  2  Bli.,  169. 
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nor  expressly  contained  in  it.  And  in  Gooch  v.  Gooch  (*)  it  was 
declared  that  a  decree  to  execute  the  trusts  of  a  will  does  not 
make  valid  trusts  which  on  the  face  of  the  will  are  bad.  Lord 
Mdon's  decree,  therefore,  though  perfectly  good  as  to  the  accu- 
mulations, leaves  the  case  open  to  discussion  as  to  the  meaning 
of  this  proviso,  and  that  decree  applied  to  the  present  case  shows 
that  the  direction  for  accumulations  being  bad,  the  whole  pro- 
vision relating  to  the  personal  estate  failed  of  effect  and  it  passed 
to  the  next  of  kdn. 

Sir  jB.  Palmer^  Q,C.,  and  Mr.  Waky^  for  the  Respondent: 

The  case  of  Foley  v.  Bumell  (*)  is  a  complete  authority  for 
what  has  been  done  here.  The  principle  there  laid  down  was 
worked  out  in  Christie  v.  Gosling  (^  and  in  Harrington  v.  Har- 
rington  (^).  ff  there  are  words  in  a  will  capable  of  an  interpre- 
tation indicating  an  intention  which  the  law  will  not  allow  to 
be  carried  into  effect,  and  also  capable  of  indicating  an  intention 
which  the  law  will  permit  to  be  carried  into  effect,  the  Court 
will  give  them  the  latter  interpretation,  and  the  more  so  if  that 
is,  as  it  is  here,  in  accordance  with  the  plain  desire  of  the  testa- 
tor, as  shown  in  the  other  parts  of  the  will.  The  decision  of 
538]  Lord  JEldon  on  the  question  of  *remotenes8  was  confined 
to  the  direction  as  to  accumulations  —  he  held  that  that  direc- 
tion was  void  for  remoteness,  but  as  to  the  rest  he  expressly  de- 
clared that  "  the  will  was  well  executed  and  proved,  and  that 
the  trusts  thereof  ought  to  be  carried  into  execution"  (*).  That 
really  decided  the  present  case.  It  is  impossible  to  believe 
that,  having  the  whole  will  as  well  as  all  the  parties  before  him, 
he  would  make  that  declaration  if  he  thought  that  this  proviso 
as  to  the  vesting  of  the  personal  estate  was  open  to  the  same 
objection  as  that  which  affected  the  direction  for  accumulations. 
There  is  no  authority  for  the  proposition  that  when  the  Court 
has  made  a  decree  which  has  never  been  reversed,  nor  even 
attempted  to  be  reviewed,  it  shall  yet  at  a  distant  time,  when  it 
is  sought  to  be  enforced,  be  denied  its  due  operation.  Scarsdale 
V.  Curzon  (•)  does  not  at  all  impeach  the  construction  which  has 
been  put  on  this  will. 

0)  8  De  a.  M.  &  a.,  866.  (*)  I^w  Rep.,  5  H.  L.,  87. 

O  1  Bro.,  C.  C,  276 ;  affirmed  4  Bro.,  P.  C,  819.      (»)  2  Sw.,  450.  451. 

O  Law  Rep.,  1  H.  L.,  279.  (•)  1  Jo.  &  Hem..  40,  65-6. 
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Mr.  EddiSj  Q.C.,  and  Mr.  F.  M.  Robinson^  appeared  for  the 
personal  representatives  of  the  tenant  for  life,  but  he  not  having 
joined  in  the  appeal,  they  were  not  permitted  to  address  the 
House. 

The  SolmtoT-Omeral  replied. 

The  Lord  Chancellor  (Lord  JSdtherlet/) : 

My  Lords,  this  an  appeal  from  a  decision  of  Viee-Chancellor 
Stuart  founding  itself  upon  a  decree  of  your  Lordships'  House 
in  Christie  v.  Gosling  (^)  as  to  the  construction  of  a  will.  The 
Appellants  insist  that,  regard  being  had  to  a  proviso  therein 
contained,  the  bequest,  which  is  in  the  prior  part  of  the  will, 
and  was  inserted  with  reference  to  the  disposition  of  the  per- 
sonalty, has  become  ineffective,  owing  to  the  attempt  made  on 
the  part  of  the  testator  to  create  a  series  of  limitations  of  his 
property  which  would  offend  against  the  law  established  to  pre- 
vent the  creation  of  perpetuities.  And  the  Appellants  in  thlfe 
case  have  greatly  relied  upon  a  decision  by  Lord  Eldon^  which, 
singularly  enough,  took  place  in  the  year  1820,  upon  a  clause 
of  this  very  will  —  but  affecting  another  portion  of  the  will  and 
another  series  of  trusts — in  which  it  was  held  by  that  great 
authority,  that  the  provisions  of  the  will,  as  far  as  regarded 
.*the  particular  points  there  decided,  were  such  as  to  offend  [539 
against  the  law  as  to  perpetuities. 

The  testator  here,  who  died  as  long  ago  as  the  year  1816, 
created  a  series  of  trusts  on  his  real  and  personal  estate,  by 
which  he  intended  (as  has  often  been  the  case  in  wills  of  a  simi- 
lar description)  to  carry  the  real  estate  and  the  personal  estate 
together  as  far,  at  all  events,  as  the  skill  of  the  draughtsman 
could  achieve  that  object.  And  he  seems  farther  also  to  have 
desired  to  tie  up  the  estate,  and  to  render  it  inalienable,  so  far 
as  he  could,  within  the  limits  of  the  law,  contrive  so  to  do.  The 
direction  which  he  gives  first  as  to  the  accumulation  of  rents 
and  profits  of  his  real  estate  and  the  interest  and  income  of  his 
personal  estate  is  one  that  is  struck  at  by  the  decree  of  Lord 
Eldon.  After  directing  the  payment  of  his  debts  from  his  per- 
sonal estates,  and  after  directing  the  investment  of  the  surplus 
remaining  after  the  payment  of  his  debts,  the  testator  directs 

C)  Law  Rep.,  1  H.  L.,  279. 
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that  his  trustees  shall  invest  the  rents  and  profits  of  the  real  es- 
tate, and  the  dividends,  interest,  and  other  proceeds  of  his  per- 
sonal estate,  "  from  time  to  time,  as  and  when,  and  so  often  and 
during  all  such  times  as  anj'  person  or  persons  beneficially 
interested  in  or  entitled  to  my  real  and  personal  estates  under 
the  trusts  hereinafter  declared  thereof  shall  be  under  the  age 
of  twenty-one  years,  adding  all  such  investments  to  my  personal 
estate  in  order  to  accumulate  the  same."  That  was  the  trust 
that  was  then  complained  of. 

Then  we  must  look  to  the  trusts  of  the  real  and  personal  es- 
tate, and  they  were  these  : — He  first  of  all  created  an  interest 
for  life  in  a  boy,  his  grandson,  there  described,  I  think,  as  being 
of  five  years,  the  son  of  his  daughter  Catherine.  Then  from 
and  after  his  decease  upon  trust  for  the  first  and  every  other  son 
of  his  body  successively  issuing  in  priority  according  to  their 
seniority  of  age,  and  the  heirs  of  their  bodies  respectively.  That 
is  enough,  I  think,  to  read  with  reference  to  that  limitation  ;  so 
that  he  created  a  life  estate  in  this  grandchild,  and  then  he  created 
a  series  of  estates  in  succession  in  the  first  and  other  sons  of  that 
grandchild;  and  that  carried  both  the  real  and  the  personal 
estate.  Then  the  result  of  his  direction  for  the  accumulations 
of  the  rents  and  profits  of  the  real  estate,  and  the  income  of  the 
personal  estate  of  this  property,  was  held  by  Lord  Eldon  to 
amount  to  a  direction  that  so  long  as  there  should  be  any, 
540]  *person  under  the  age  of  twenty-one  years  taking  an  interest 
as  a  tenant  in  tail  under  the  limitations  contained  in  this  will, 
the  accumulations  should  continue  until  the  person  so  taking 
the  estate  tail  should  have  attained  the  age  of  twenty-one  years. 
That  of  course,  regard  being  had  to  the  limitations  of  the  real 
estate,  would  necessarily  create  a  perpetuity,  because  any  son 
of  his  grandchild  taking  an  estate  tail  and  djdng  (as  actually 
happened  in  the  case  before  us)  during  the  lifetime  of  his  father 
the  tenant  for  life,  and  leaving  (which  has  not  occured  here)  a 
son  to  take  as  tenant  in  tail  by  descent  from  him,  would  pro- 
duce a  state  of  things  in  which  there  would  be  a  tenant  in  tail, 
namely,  the  great  grandson's  son  who  would  take  by  descent 
from  his  own  father,  through  himself  being  the  grandson  of  the 
first  taker  under  the  will;  and  that  tenant  in  tail  by.  descent 
might  die  under  the  age  of  twenty-one  having  married  at  the 
age  of  eighteen  or  nineteen  (as  might  possibly  be  the  case)  leav- 
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iug  another  child  to  succeed  him  as  tenant  in  tail  by  descent, 
and  so  on,  leaving  the  estate  (as  Lord  Eldon  expressed  it  in  one 
of  the  numerous  cases  which  are  to  be  found  in  the  books  upon 
the  subject)  leaving  the  estate  to  travel  through  minorities  for 
cen  turies.  And  accordingly  the  accumulation  would  be  directed 
for  a  period  which  the  law  undoubtedly  would  not  allow. 

That  beiug  so,  the  learned  Judge  came  to  the  conclusion  that 
the  whole  of  that  trust  for  the  investment  of  the  rents  and  pro- 
fits of  the  real  estate,  and  the  accumulation  of  the  dividends  of 
the  personal  estate,  was  void  as  being  too  remote.  And  accord- 
ingly, in  the  bill  filed  in  1816  for  carrying  into  eflfect  the  trusts 
of  the  will,  a  decree  was  made,  dated  in  1820,  which  declared 
that  the  trusts  as  regarded  this  matter  of  accumulation  were 
void  ;  but  it  declared  expressly  that  the  trusts  of  the  will  ought 
to  be  carried  into  execution  except  as  regards  those  trusts  ,so 
declared  to  be  void ;  and  in  respect  of  that  portion  of  the  trust 
which  was  declared  to  be  void  there  was,  of  course,  an  intestacy. 
It  was  necessary  to  strike  out  these  clauses  altogether  from  the 
will,  and  to  read  the  will  as  if  they  had  never  been  inserted. 

Now  it  is  said  that  that  decision  ought  to  govern  the  case  which 
is  now  brought  before  your  Lordships  by  appeal.  After  those 
limitations  of  the  real  and  personal  estate  of  the  testator's  grand- 
♦child,  who  was  five  years  old,  for  his  life,  with  remainder  [541 
to  the  first  and  other  sons  of  that  child  successively  in  tail, 
there  comes  a  proviso,  "  Provided  always,  and  I  declare  it  to 
be  my  will  and  meaning,  that  such  person  or  persons  as  shall, 
under  this  my  will,  be  entitled  to  an  estate  tail  in  possession  in 
my  said  real  estate,  shall  not  be  absolutely  entitled  to  my  lease- 
hold and  personal  estate  until  he,  she,  or  they  respectively  shall 
attain  the  age  of  twenty-one  years,  and  that  my  said  leasehold 
and  personal  estates  shall  absolutely  belong  only  to  such  person 
or  persons  as  shall  first  attain  the  age  of  twenty-one  years,  and 
become  entitled  to  an  estate  tail  in  possession  in  my  real  estate 
under  the  trusts  aforesaid,  and  in  the  meantime  the  same  lease- 
hold and  personal  estates  shall  remain  subject  to  the  trusts 
hereinbefore  declared  thereof,  notwithstanding  anything  here- 
inbefore contained  to  the  contrary." 

As  regards  the  trusts  for  accumulation,  of  course  those  have 
been  struck  out,  and  have  been  considered,  tinder  the  decree 
of  Lord  JEldoVy  as  if  they  were  entirely  eftaced  from  the  will. 
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The  other  trusts  have  been  directed  to  be  carried  iuto  execu  • 
tion,  and  the  decree  of  Lord  UUlon  is  set  out  in  ezienso  in  the 
Appendix.  It  occupies  a  very  large  portion  of  the  Appendix, 
because  the  decrees  of  that  day  contain  all  the  pleadings  and 
all  the  proceedings;  and  there  is  an  express  declaration  of  the 
trusts  upon  which  the  property  would  be  held  when  that  ex- 
cepted portion  had  been  taken  out  of  it,  which  were  the  trusts, 
in  fact,  following  the  very  words  of  the  will,  and  on  that  accounl:, 
I  suppose,  declaring,  both  as  to  real  and  personal  estate,  an 
estate  for  life  with  remainder  to  the  first  and  other  sons  and 
their  issue.  But  of  course  as  to  the  personal  estate,  the  per- 
sonal estate  could  not  descend  in  any  way  to  the  persons  who 
would  be  tenants  in  tail  of  the  real  estate,  but  the  personal 
estate  must  go  to  the  first  tenant  in  tail,  whoever  he  may  be, 
and,  unless  it  is  excluded  by  this  proviso,  must  go  to  him  abso- 
lutely. 

Now  I  can  quite  understand  why  the  conclusion  may  have 
been  come  to  as  to  the  accumulation  of  the  personal  estate,  wholly 
without  reference  to  the  question  which  is  now  brought  for 
your  Lordships'  consideration ;  because  it  was  evidently  the 
intention  that  one  common  fund  should  be  formed  of  the  rents 
and  profits  of  the  real  estate,  and  the  income  of  the  personal 
542]  estate.  That  being  so,  *the  rule  which  was  applied  in 
Ghrislie  v.  Gosling  (^)  would  hardly  be  that  which  would  occur  to 
the  mind  of  Lord  Eldon  when  he  decided  the  case  of  Marshall 
V.  Holloway  (*),  inasmuch  as  what  was  aimed  at  by  the  direction 
in  Marshall  Y,  Holloway  was  the  accumulating  of  one  entire  fund 
compounded  of  two  sets  of  accumulations,  the  accumulations 
of  rents  and  profits  of  the  real  estate,  and  the  accumulation  of 
the  dividends  of  the  personal  estate.  Wholly  without  regard, 
therefore,  to  any  application  of  such  a  rule  as  was  applied  in 
Christie  v.  Gosling  (*),  the  Court  might  well  have  held  that  it  >vas 
intended  to  form  one  compound  accumulation  fund,  which  com- 
pound accumulation  fund  could  not  be  formed,  with  reference 
to  the  rents  and  profits  of  the  real  estate,  under  any  circum- 
stances, because  there  the  accumulation  might  travel  on  during 
many  minorities,  and  the  application  of  the  rule  since  made  in 
Christie  v.  Gosling  (*)  was  interfered  with  by  these  two  funds 
being  fused  into  one  common  fund,  which  was  to  go  over  when 
O  Law  Rep.,  1  H.  L ,  279.  O  2  Sw.,  450-461. 
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the  purpose  of  the  accamulation  should  have  been  answered. 
And  I  apprehend  that  the  matter  had  not  been  so  closely  looked 
into  at  that  time,  probably  even  by  so  great  a  Judge  as  Lord 
EldoTiy  as  it  afterwards  came  to  be  when  Christie  v.  Gosling  (*) 
was  under  consideration.  But,  independently  of  that  considera- 
tion, one  can  well  see  that  there  were  grounds  aflfecting  the 
accumulation  of  the  rents  and  dividends,  and  the  formation  of 
one  common  fund  out  of  them,  which  would  not  apply  to  the 
present  case,  by  way  of  defeasance  of  the  interest  in  the  per- 
sonal estate  created  by  the  proviso  we  have  now  to  consider. 

It  is  also  worthy  of  remark  that  that  decree,  so  far  as  it  goes, 
sustains  the  contention  of  the  present  Respondent  very  materi- 
ally in  this  view.  Lord  JEldon^  having  the  whole  will  before 
him,  and  having  all  the  parties  interested  before  him,  did  make 
an  express  declaration  as  to  part  of  the  will,  that  it  went  beyond 
what  the  law  allowed,  and  must  therefore  be  eflEaced  from  the 
will.  And  he  made  a  declaration  that,  except  as  to  that  parti- 
cular, the  whole  trusts  of  the  will  should  be  performed  and 
carried  into  execution. 

Now,  coming  to  this  proviso,  the  whole  question  is,  whether 
the  rule  can  be  applied,  under  the  circumstances  of  this  case  to 
the  construction  of  the  will  which  was  applied  in  Christie  v.  Gos- 
ling (*),  *and  was  a  most  wholesome  and  (if  I  may  be  allowed  [543 
to  say  so  of  what  has  now  become  a  settled  rule)  a  most  correct 
canon  of  interpretation  applied  to  wills  of  this  description, 
where  it  is  attempted  to  knit  together  as  long  as  possible  the 
course  of  devolution  of  real  and  personal  estate.  There  occur 
constantly  cases  of  that  description  —  provisions  for  keeping 
and  tying  up  the  personal  estate  as  long  as  the  law  will  allow, 
amongst  other  provisions  of  a  character  similar  to  that  which 
we  have  now  to  consider.  And  in  the  case  of  Christie  v.  Gosling  ('), 
the  Court  laid  down  this  rule,  that,  if  you  find  a  proviso  which 
apparently  might  seem  to  carry  the  suspense  of  the  vesting 
of  the  personal  estate  through  a  period  of  minorities  which 
miifht  last,  as  has  been  said,  in  certain  events,  for  centuries, 
because  the  proviso  which  afiects  to  make  a  defeasance  of  the 
personal  estate  speaks  of  those  who  take  under  the  previous 
limitation^  of  the  will,  which  as  far. as  the  previous  limitations  of 
the  will  refer  to  real  estiite,  might  continue  in  a  series  of  descents 

(')  Law  Rep.,  1  H.  L.,  379. 
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from  the  first  taker  by  purchase  to  the  issue  in  tail,  in  such  a 
manner  as  to  carry  on  that  descent  through  a  series  of  descend- 
ants in  tail  who  might  never  attain  the  age  of  twenty-one,  but 
might  be  in  a  condition  to  leave  issue.  If,  said  the  noble  Lords, 
who  took  part  in  advising  the  House  in  Christie  v.  Gosling  ('), 
when  we  are  considering  the  question  of  personal  estate  wo 
must  take  care  to  refer  it  wholly  to  the  matter  which  the  tes- 
tator had  in  hand.  He  is  speaking  of  a  defeasance  with  refer- 
ence to  something  he  has  done  with  his  personal  estate.  That 
defeasance  is  not  to  be  looked  at  with  reference  to  provisions 
which  have  no  concern  with  personal  estate  at  all,  unless  those 
provisions  are  plainly  and  distinctly  introduced  as  collateral 
events  which  are  to  limit  the  course  of  the  personal  estate. 
But  we  are  to  consider  that  he  is  only  speaking  of  his  personal 
estate,  and  of  those  who  take  an  interest  in  that  personal  estate. 
Although  the  words  may  be  considered  to  be  general,  and 
may  appear  to  include  those  who  take  an  interest  in  the  real 
estate  also,  yet,  regard  being  had  to  its  being  a  limitation  affect- 
ing only  the  bequest  which  the  testator  has  made  of  his  per- 
sonal estate,  you  cannot  conceive  that  he  would  introduce  that 
limitation  with  reference  to  others,  aud  with  reference  to 
what  may  be  happening  to  others  in  whom  no  such  interest 
544]  *c^^  exist.  He  must  be  conceived  as  intending  to  defeat 
the  interest  of  those  who  had  an  interest  in  some  estate  or 
benefit  under  his  will.  Therefore,  when  you  find  this  clause 
saying  that  the  interest  is  to  be  defeated  in  the  event  of  the 
persons  who  take  that  personal  estate  under  the  will  dying 
under  the  age  of  twenty  one,  or  the  like,  you  must  necessarily 
confine  it  to  the  persons  who  take  by  purchase  under  the  limi- 
tations of  the  will,  it  being  a  case  of  personalty.  Because  there 
is  no  person  whatever  who  takes  any  interest  in  personalty  by 
way  of  descent.  And  as  to  the  persons  who  take  by  purchase, 
if  the  will  is  properly  drawn  (and  it  is  conceded  that  this  will  is 
properly  and  perfectly  drawn),  as  to  the  persons  who  take  by 
purchase,  you  can  apply  it  to  those  only  who  take  by  purchase, 
because  they  are  the  only  persons  who  take  an  interest  in  the 
personal  estate  at  all. 

Now  the  persons  who  take  by  purchase  are  properly  limited 
to  those  who  take  during  the  life  of  their  parent,  the  testator's 

*  (»)  Law  Rep.,  1  H.  L..  279. 
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grandson.  And  the  clause  restricting  it  deals  only  with  those 
persons  who,  taking  during  the  life  of  that  grandson,  take  an 
interest  in  the  personalty  as  purchasers.  And  as  it  regards  all 
those  persons  who  must  come  into  esse^  of  course,  during  the 
life  of  their  father,  or  the  period  allowed  by  the  law  for  gesta- 
tion afterwards,  you  may  impose  a  condition  upon  them  as  to 
their  taking,  saying  that  in  the  event  of  their  not  attaining  the 
age  of  twenty-one  that  property  so  given  to  them  as  purchasers, 
shall  cease,  with  regard  to  them,  in  consequence  of  their  not 
attaining  that  age,  and  shall  pass  on,  in  any  way  you  may  be 
minded  to  pass  it  on,  in  the  terms  of  the  will. 

My  Lords,  it  seems  to  me  that  in  substance  this  case  is  not 
distinguishable  from  the  case  of  Christie  v.  Gosling  Q)  in  that 
respect ;  because  what  the  testator  does  by  this  proviso  is  simply 
this  :  He  provides  and  declares  that  such  person  as  shall,  under 
the  will,  be  entitled  to  take  an  estate. tail  in  possession  '*  in  my 
said  real  estate  shall  not  be  absolutely  entitled"  to  the  personal 
estate  until  he  or  she  shall  attain  the  age  of  twenty- one.  That 
does  not  mean  any  person  who  shall  take  an  estate  tail  by 
descent,  because  the  decision  in  Chrtsiie  v.  Gosling  (*)  says  that 
no  such  person  as  that  could  take  an  interest  in  the  personal 
estate.  The  testator  says  *the  person  he  is  speaking  [545 
of  as  having  an  estate  tail  in  possession  shall  not  be  entitled  to 
the  personal  estate  until  he  attains  the  age  of  twenty-one.  That 
is,  he  means  only  those  to  be  entitled  in  tail  who,  under  the 
limitations  of  the  will,  could  take  the  personal  estate,  that  is, 
those  who  take  as  purchasers,  and  the  subsequent  words  make 
that  plain,  if  there  could  be  any  doubt,  because  he  farther  says, 
"  that  my  leasehold  and  personal  estate  shall  absolutely  belong 
to  such  person  or  persons  who  shall  first  attain  the  age  of 
twenty-one  years  and  become  entitled  to  an  estate  tail  in  pos- 
session under  the  trusts  "  therein  declared.  And  that  in  the 
meantime  they  shall  go  according  to  the  trusts  '*  contained  in 
my  will." 

IsTow  the  only  possible  question  that  could  arise  to  dintinguish 
this  case  from  the  case  of  Christie  v.  Gosling  ( )  is  this,  which 
has  arisen  upon  the  facts  which  were  before  the  Court  when 
the  appeal  was  first  presented.  It  appears  that  by  a  subsequent 
event  which  has  lia[)pened  even  that  question,  if  question  it  be, 

0)  Law  Rep.,  1  H.  L..  279. 
3  Eno.  Rep.  8 


58  ENGLISH  AND  IRISH  APPEALS.  [L.  K 

1872  Martelli  v.  Holloway. 

has  been  disposed  of.  The  facts  are  these  : —  The  tenant  for 
life  was  alive  at  the  date  of  the  hearing  of  the  cause  before  Vice- 
Chancellor  Stuart,  and  at  the  date  of  the  presentation  of  this 
appeal.  The  tenant  for  life  had  a  first  or  eldest  son,  but  tliat 
eldest  son  had  died,  whilst  taking  an  interest  in  the  estate  tail, 
of  course,  as  he  did,  in  reversion,  subject  to  his  father's  life  in 
terest  He  died  and  left  no  issue.  The  second  son,  the  person 
who  has  been  declared  to  be  entitled  to  the  personal  estate  by 
the  decree  of  the  Vice-Chancellor,  would  then  come  in  as  tenant 
in  tail  in  remainder  after  his  father's  life  estate  —  he  was  also 
for  some  time  an  infant  —  but  he  has  now  attained,  and  at  the 
hearing  of  the  cause  before  the  Vice-Chancellor  he  had  attained, 
the  age  of  twenty-one  years.  He  was  therefore  tenant  in  tail 
in  remainder  with  an  absolute  vested  interest,  arid  he  had  at- 
tained the  age  of  twenty-one  years. 

But  then  it  is  said  that  the  estate  is  only  absolute  in  the  case 
of  those  who  shall  have  attained  the  age  of  twenty  one  and  be- 
come tenants  in  tail  in  possession.  But  it  so  happens  that  ex- 
cept for  form's  sake  it  is  not  in  any  way  necessary  to  deal  with 
that  question,  because  since  this  appeal  was  presented,  and  since 
the  hearing  before  the  Vice-Chancellor,  the  father  has  died,  and 
this  gentleman  has  become  the  tenant  in  tail  in  possession,  he 
546]  is  of  *the  age  of  twenty-one  years,  and  holds  the  estates, 
according  to  the  rule  stated  in  Christie  v.  Gosling  (^) ;  and  the 
limitation  is  not  void  or  in  any  way  erring  against  the  rule  as 
to  perpetuity.  I  therefore  hold  that  the  eldest  son's  interest 
was  defeated  by  his  dying  under  the  age  of  twenty-one,  and  that 
the  second  son,  now  that  he  is  actually  tenant  in  tail  in  posses- 
sion, and  has  attained  the  age  of  twenty-one,  has  beyond  all 
dispute  an  indefeasible  interest  under  the  proviso  of  the  Avill. 

The  only  remaining  question  would  be  in  point  of  form,  whe- 
ther, as  in  the  case  of  the  decree  in  the  Duke  of  Newcastle  v. 
Lincoln  (^),  the  Court  should  take  any  notice  of  the  occurrence 
which  has  taken  place  since  the  original  hearing,  namely,  the 
death  of  the  tenant  for  life  bringing  the  tenant  in  tail  in  re 
mainder  into  actual  possession.  I  confess,  my  Lords,  that  I  do 
not  think  it  necessary  to  do  so.  I  think  the  case  of  Folei/  v. 
Bumell  (')  is  a  decision  expressly  in  point  upon  this  subject,  and 

(«)  Law  Rep.,  1  H.  L.,  279.  (*)  3  Ves.,  887-397. 
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that  it  is  quite  sufficient  to  enable  us  to  read  this  clause  as  one 
in  which  the  testator  has  used  the  expression  '*  in  possession  " 
as  meaning  entitled  to  a  vested  estate  tail  in  the  property,  though 
it  may  be  vested  in  remainder,  and  the  party  entitled  may  not 
be  in  actual  possession  ;  because  in  that  case  of  Foley  v.  BurmH 
(and  there  never  was  a  stronger  case  upon  the  subject)  the  Lord 
Chancellor  relied  upon  the  evidence  of  the  intention  to  keep 
the  real  and  personal  estate  together  as  long  as  possible,  and  yet 
held  that  in  reality  that  could  not  be  effected  under  any  possible 
mode  of  construction  which  could  be  arrived  at  under  that  will ; 
and  though  there  was  a  limitation  to  the  father  for  life,  and  a 
direction  that  certain  personal  chattels  (plate,  I  think,  was  the 
subject  matter)  should  go  as  heir-looms  to  the  one  who  should 
take  an  estate  tail  in  possession,  it  was  held  that  the  true  effect 
of  the  expressions  used  in  that  will  was  that  an  infant  who  took 
an  absolute  vested  estate  tail  under  the  limitations  of  the  will  dur- 
ing the  lifetime  of  the  father,  and  then  died  during  infancy  (there 
being  no  provision  there  with  respect  to  attaining  the  age  of 
twenty-one)  was  entitled  to  the  heir-looms,  and  those  heir-looms 
did  consequently  vest  in  the  infant;  and,  in  the  event  which 
happened,  the  father  being  the  ^administrator  of  the  [547 
infant,  became  entitled  to  those  heir-looms.  No  doubt  the 
general  intention  of  the  will  was  to  prevent  it  if  possible;  but 
when  fairly  considered  there  was  no  rule  which  the  Court  could 
devise  that  would  effectuate  the  intention  of  the  testator  more 
completely,  or,  in  fact,  which  would  effectuate  it  at  all.  There 
were  many  other  events  which  might  have  occurred  which 
would  have  been  equally  embarrassing  with  reference  to  any 
construction  to  be  given  to  the  will.  Therefore  the  Court  held 
that  what  in  reality  the  testator  intended  to  do  was  this :  he 
said,  "When  any  person  becomes  actually  entitled  to  the  full 
benefit  and  complete  interest  in  the  real  estate,  that  same 
person  shall  from  that  moment  become  entitled  to  the  heir- 
looms;" the  distinction  being  not  between  the  manual  posses- 
sion of  the  rents  and  profits  and  the  holding  of  the  estate  in 
remainder,  but  between  a  vested  interest  and  a  contingent 
interest  in  the  estate  tail  that  was  so  limited.  And  in  this  case 
of  Marshall  v.  HoUoway  (*),  Lord  Eldon  adverts  in  some  measure 
to  that  distinction,  and  speaks  of  cases  in  which  it  has  been  held 

0)  2  Sw.,  450-451. 
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that  the  word  "  possession  "  is  capable  of  a  meaning  which  may 
not  refer  to  the  actual  manual  possession  of  the  rents  and 
profits.  In  fact,  if  that  was  contended  for  in  the  case  of  an 
outstanding  lease,  it  would  be  difficult  or  impossible  to  hold 
that  a  person  was  entitled  to  possession  in  that  sense,  inasnjucli 
as  the  tenants  would  have  the  possession,  and  the  property 
would  not  be  in  that  sense  in  possession  of  the  person  entitled 
—  he  would  be  in  possession  of  the  rents  and  profits,  but  not 
of  the  estate  itself.  But  in  the  case  of  Foley  v.  Burnell  (')  the 
difficulty  really  existed,  and  a  construction  had  to  be  put  in  that 
case  upon  the  whole  intent  and  meaning  of  the  will.  And  I 
think  that  that  authority  is  strong  enough  to  justify  your 
Lordships  in  arriving  at  the  conclusion  that  the  Vice  Chancellor 
was  right  in  making  the  declaration,  even  when  the  father  was 
living,  and  holding  that  this  gentleman  was  entitled  to  the 
absolute  interest  in  the  rents  aind  profits  of  the  personal  estate 
under  the  events  which  Have  happened. 

My  Lords,  I  have  only  farther  to  say,  that  this  being  a  ques- 
tion upon  the  construction  of  a  will,  as  to  which  there  is  un- 
doubtedly some  degree  of  difficulty,  and  there  being  that 
548]  decision  of  Lord  *Mdon  as  to  the  question  of  accumulation 
of  rents  and  profits,  which  might  have  led  the  persons  who 
advised  this  appeal  to  the  inference  that  a  similar  conclusion 
might  possibly  be  still  farther  extended ;  I  think  we  shall  be 
doing  justice  to  all  parties  if  we  affirm  the  decree  of  the  Vice- 
Chancellor  without  personal  costs,  leaving  the  costs  to  be  paid 
out  of  the  testator's  estate. 

Lord  Chelmsford  : 

My  Lords,  the  question  upon  this  appeal  is,  whether  the 
proviso  following  immediately  upon  the  whole  of  the  limita- 
tions contained  in  the  will  of  Thomas  Holloway  is  a  qualification 
to  be  engrafted  on  the  prior  limitations,  or  an  independent  dis- 
position  adding  a  new  class  to  the  objects  of  those  limitations. 

In  construing  a  will  the  whole  of  it  must  be  taken  into  con- 
sideration to  arrive  at  a  testator's  intention.  And  with  thib 
view  it  is  not  unimportant  to  observe  that  the  testator  knew  the 
difierence  of  the  law  as  to  real  and  personal  estate,  and  had 
apparently,  throughout  the  will,  constantly  before  his  mind, 

0  1  Bro.,  C.  C,  274,  affirmed  4  Bro.,  P.  C,  319. 
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the  law  against  perpetuities,  limiting  his  estates,  not  to  the  first 
and  other  sons  of  unborn  children,  but  to  those  unborn  children 
in  tail. 

It  was  said  in  argument  that  you  are  not  in  the  construction 
of  a  will  to  take  first  the  law  against  remoteness,  and  then 
apply  the  words  of  the  will  to  the  law,  but  to  construe  the 
words  of  the  will,  and  afterwards  apply  the  law  to  them.  But 
in  endeavoring  to  ascertain  the  meaning  of  the  testator  in  a 
clause  of  his  will  which  is  ambiguous,  and  which,  read  in  a  * 
particular  way,  sins  against  the  law  as  to  perpetuities,  it  is  not 
improper  to  take  into  consideration  that  in  the  whole  of  the 
will  he  has  carefully  provided  that  the  limitations  of  his  estates 
shall  not  be  open  to  the  objection  of  being  contrary  to  that 
law.  And  if  the  clause  in  question  is  capable  of  two  con- 
structions, one  of  which  would  render  it  void  upon  a  ground 
which  the  testator  throughout  his  will  seems  to  have  been 
anxiously  guarding  against,  and  the  other  of  which  is  recon- 
cilable with  all  his  previously  expressed  intentions,  there  can 
be  no  doubt  which  of  them  ought  to  be  adopted. 

It  is  unnecessary  to  consider  the  limitations  of  the  will 
except  for  the  purpose  of  remarking  how  carefully  the  testator 
has,  in  the  whole  series  of  them,  taken  especial  care  to  limit 
his  estates  *to  unborn  children  in  tail,  and  also  to  make  all  [549 
the  tenants  in  tail  to  take  by  purchase. 

At  the  close  of  the  limitations,  and  beginning  with  the  words 
"  provided  always,"  which  are  words  of  reference  to  all  that 
has  gone  before,  comes  the  clause  in  question.  This  is  said  by 
the  learned  counsel  for  the  Appellant  to  consist  of  two  parts, 
the  one  declaratory,  and  the  other  dispositive ;  the  dispositive 
part  introducing  a  new  class  of  objects  which  is  too  remote  to 
be  enabled  by  law  to  take  under  the  disposition.  If  the  proviso 
is  to  be  so  divided,  the  latter  part  of  it  would,  in  terms,  extend 
beyond  tenants  in  tail  taking  by  purchase ;  but  I  read  it  alto- 
gether as  one  and  indivisible,  and  then  it  is  capable  of  an  inter- 
pretation which  will  make  it  not  a  new  and  independent 
disposition,  but  a  qualification  of  all  the  preceding  limitations. 

The  latter  part  of  the  proviso  appears  to  me  to  be  almost  a 
repetition  of  the  former  negative  part  in  a  positive  form.  The 
words  are,  "  I  declare  it  to  be  my  will  and  meaning  that  such 
persons  as  shall,  under  this  my  will,  be  entitled  to  an  estate  tail 
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in  possession  in  my  real  estate  shall  not  be  absolutely  entitled 
to  my  leasehold  and  personal  estates  until  he  or  they  respect- 
ively shall  attain  the  age  of  twenty-one  years."  The  only  person 
who  could  become  first  entitled  to  an  estate  tail  in  possession 
under  the  will,  and  who  would  become  thereby  absolutely  en- 
titled to  the  leasehold  and  personal  estate,  would  be  a  tenant  in 
tail  by  purchase ;  and  this  part  of  the  proviso  does  not  touch 
the  case  of  a  person  becoming  tenant  in  tail  on  reversion,  or 
that  of  a  person  becoming  tenant  in  tail  in  possession,  and 
dying  under  twenty-one  and  being  succeeded  by  an  heir  in  tail 
under  twenty-one.  But  then  the  positive  part  of  the  proviso 
continues,  without  any  break,  in  these  words,  "  and  that  my 
said  leasehold  and  personal  estates  shall  absolutely  belong  only 
to  such  person  or  persons  as  shall  first  attain  the  age  of  twenty- 
one  years,  and  become  entitled  to  an  estate  in  possession  in  my 
real  estate  under  the  trusts  aforesaid."  As  observed  by  Lord 
JEldoji  in  Marshall  Y,  HoUoioay  (*),  "  the  testator  has  not  said  that 
they  shall  not  bo  beneficially  interested;  but  shall  not  be 
absolutely  entitled." 

I  think,  in  fair  construction,  this  latter  part  of  the  proviso 
must  be  taken  to  refer  to  the  same  class  of  persons  as  the 
550]  former  does;  *and  then,  wnth  a  slight  transposition  of  the 
words,  which  does  no  violence  to  their  obvious  meaning,  the 
testator  declares  that  his  leasehold  and  personal  estates  shall 
belong  only  to  such  person  or  persons  as  shall  become  entitled 
to  an  estate  tail  in  possession  in  his  real  estate  under  the  trusts 
aforesaid,  as  shall  first  attain  twenty-one  years. 

It  is  observable  that  this  proviso  is  framed  with  an  express 
reference  to  the  trusts  of  the  will ;  and  therefore  it  appears,  not 
only  by  its  introductory  words,  but  by  this  reference,  to  be  a 
declaration  that  it  is  meant  to  be  a  qualification  of  the  preceding 
limitations. 

Now,  a  tenant  in  tail  under  the  trusts  of  the  will  is  one  who 
in  the  first  instance  would  take  by  purchase;  and  as  such  tenant 
in  tail  would  become  absolutely  entitled  to  the  leasehold  and 
personal  estate,  the  referential  proviso  must  be  applied  to  such 
person  or  persons.  It  therefore  cannot  be  construed  to  be  a 
disposition  to  a  new  class,  and  so  to  have  a  tendency  to  create 
a  perpetuity,  but  it  must  be  read  as  if  it  were  interwoven  with 
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the  limitations  and  as  qualifying  them  all  by  a  condition  im- 
posed upon  the  tenant  in  tail  in  possession  in  respect  of  the  lease- 
bold  and  personal  estate,  and  not  as  a  description  of  the  persons 
who  are  to  become  entitled  to  an  estate  tail,  other  than  those 
who  are  comprehended  within  the  limitations  in  the  will.  In 
this  view  the  case  appears  to  me  to  fall  within  the  principle  of 
Christie  v.  Gosling  (*),  and  that  the  decree  of  the  Vice-Chaucellor 
is  right,  and  ought  to  be  ajErmad. 

With  respect  to  the  minor  question,  as  to  the  declaration  that 
the  Plaintijff,  having  attained  twenty-one,  is  (subject  to  his 
father's  life  estate)  absolutely  entitled  to  the  leasehold  and  other 
personal  property,  I  agree  with  my  noble  and  learned  friend  on 
the  woolsack ;  but  as  the  words  of  the  will  in  this  respect  raise 
a  fair  question  for  consideration,  I  think  the  appeal  should  be 
dismissed  without  costs. 

Lord  Westbury  : 

My  Lords,  I  quite  agree  with  the  contention  of  the  Respond- 
ent that  the  argument  we  have  heard,  the  case  made  on  behalf 
of  the  Appellant,  is  not  consistent  with  the  decree  of  Lord 
Eldon.  The  *bvll  filed  before  Lord  Eldon  was  a  bill  directed  [551 
expressly  to  the  interpretation  and  to  the  execution  of  the  trusts 
of  this  will.  All  parlies  were  convened,  and  particularly  tiie  next 
of  kin  of  the  testator  was  a  party  Defendant  in  the  cause.  All 
persons  interested,  therefore,  were  parties  to  that  suit,  which 
was  brought  for  the  purpose  of  ascertaining  how  far  the  \vill 
was  a  valid  disposition  of  the  personal  estate,  and  the  argument 
was  raised  that,  so  far  as  the  trust  for  accumulation  was  con- 
cerned, the  will  oflFended  against  the  rule  of  perpetuities,  and 
that  therefore  that  portion  of  the  will  could  not  be  carried  into 
effect.  That  question  was  anxiously  weighed  by  Lord  JEldon, 
and  it  is  quite  impossible  to  suppose  that  when  the  argument 
was  before  him,  and  the  duty  also  devolved  upon  him  of  con^ 
sidering  how  far  the  trusts  were  valid,  it  is  impossible,  I  say,  to 
suppose  that  he  would  have  made  the  decree  which  he  did 
make  if  he  had  entertained  any  doubt  whatever  upon  the  point 
which  is  made  the  subject  of  the  present  appeal. 

Now,  Lord  Eldon^  in  the  language  of  the  decrees  of  that  day, 
and  also  of  the  present,  directed  that  with  a  particular  excep- 

(1)  Law  Rep.,  1  H.  L.,  279. 
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tion  the  trusts  of  the  will  should  be  carried  into  effect.  He  de- 
clared the  will  to  be  well  executed,  and  that  the  trusts  thereof 
ought  to  be  carried  into  execution  except  so  far  as  the  will  directs 
accumulation.  And  after  setting  forth  that  portion  of  the  will 
with  a  view  to  exclude  it  from  the  operation  of  the  decree,  the 
decree  goes  on  to  declare  that  the  Defendant,  the  infant,  Horalio 
Francis  Kingsford  (the  father  of  this  Respondent)  is  entitled  in 
possession  to  the  rents  and  profits  of  the  testator's  freehold  and 
coppyhold  and  leasehold  estates,  and  the  dividends  and  annual 
proceeds  of  the  personal  estate,  for  the  term  of  his  life,  with 
remainder  to  the  first  and  other  sons  of  his  body  lawfully  to  be 
begotten  successively,  according  to  seniority,  and  so  forth.  The 
rest  of  the  will,  therefore,  is,  in  Lord  Eldon^s  opinion,  as  col- 
lected from  that  decree,  clearly  free  from  any  objection  to  the 
validity  of  the  disposition  of  the  personalty  —  and  it  is  directed 
to  have  effect  given  to  it  in  the  manner  which  I  have  read. 

T  think,  therefore,  seeing  that  that  decree  is  now  more  than 
fifty  years  old  (for  the  decree  was  in  1820),  and  seeing  that  the 
estate  has  been  enjoyed  for  all  that  time,  with  reference  to  thai 
552]  *decree,  it  might  have  been  as  well  to  arrive  at  the  con- 
c-lusinn  that  the  decree  was  a  bar  to  the  controversy  which  has 
n(»w  been  raised.  But,  my  Lords,  as  that  has  not  been  done,  lam 
not  at  all  unwilling  to  come  to  the  question  of  the  construction 
of  this  will  in  order  to  support  what  plainly,  I  think,  appears 
from  the  decree  to  have  been  the  intention  and  meaning  of 
Lord  Eldon. 

My  Lords,  in  considering  the  construction  of  the  will,  I  have 
deliberately  abstained  from  making  any  reference  myself  to,  or 
even  reading,  the  judgment  which  I  delivered  in  the  Court  of 
Chancery  in  the  case  of  Christie  v.  Gosling^  and  also  the  opinions 
delivered  by  noble  and  learned  Lords  when  that  case  was  con- 
sidered upon  appeal  in  your  Lordships'  House.  But,  consider- 
ing this  case  without  any  prejudice  that  might  have  been  derived 
from  the  perusal  of  those  judgments  and  opinions,  I  have  come, 
upon  an  entirely  independent  view  of  the  case,  to  a  conclusion 
that  is  in  harmony  with  those  decisions. 

Your  Lordships  must  recollect  that  the  will  begins  with  the 
creation  of  a  life  estate  in  the  sons  of  the  testator's  daughter 
(there  were  several  of  those  sons)  and  then  it  proceeds  to  give 
estates  tail  in   remainder  to  the  first  and  other  sons  of  those 
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several  sons  in  saccession.  It  is  plain,  therefore,  upon  the  face 
of  these  dispositions,  that  there  would  be,  according  to  the 
intent  of  the  testator,  and  the  operation  of  his  will,  several 
tenants  in  tail,  taking  by  purchase. 

With  that  fact  borne  in  mind  derived  from  the  will,  we  come 
to  construe  the  proviso  which  is  annexed  to  those  limitations. 
The  first  ohservation  is  that  the  proviso  is  limited  to  the  per- 
sonal estate  of  the  testator.  The  proviso  does  not  control  or  in 
any  manner  alter  the  limitations  in  the  will  of  the  real  estate, 
but  the  proviso  deals  with  personal  estate  alone.  The  proviso 
refers  to  persons  taking  the  real  estate  under  the  will ;  and  the 
question  is  whether  this  form  of  proviso,  dealing  with  personal 
estate,  with  reference  to  the  dispositions  of  real  estate,  can 
receive  any  other  interpretation  than  that  which  limits  the 
meaning  of  the  proviso  to  a  definition  of  tenants  in  tail  taking 
by  purchase  under  the  will. 

Now  the  meaning  of  the  words  must  of  course  be  influenced 
by  the  fact  of  the  law  upon  the  subject.  The  law  upon  the 
subject  is  this  :  that  with  regard  to  personal  property,  no  indi- 
vidual can  take  *it  by  descent.  In  the  ordinary  meaning  [553 
of  the  term  real  estate  is  taken  by  descent,  but  personal  estate 
cannot  be  taken  by  descent.  When,  therefore,  you  refer  to 
persons  taking  as  tenants  in  tail  under  a  will,  you  must  of  neces- 
sity limit  the  description  to  those  persons  only  who  take  by  pur- 
chase, for  no  other  persons  can  be  brought  within  the  category, 
or  made  by  law  to  answer  the  description.  When,  therefore, 
you  come  to  construe  a  proviso  of  this  nature,  you  must  bear  in 
mind  that  the  tenants  in  tail  spoken  of  with  reference  to  the 
personal  estate  are  such  tenants  in  tail  as  take  by  purchase  alone. 
And  the  object  of  the  testator  in  a  proviso  of  this  kind  is  per- 
fectly clear,  it  is  to  propel  the  personal  estate  from  one  tenant 
in  tail  taking  by  purchase,  but  who  dies  under  twenty-one,  to 
the  next  tenant  in  tail  by  purchase  succeeding  him  in  the  order 
of  succession  prescribed  by  the  will.  It  does  not  at  all  touch 
the  enjoyment  of  the  tenants  in  tail  of  the  real  estate.  It  leaves 
that  where  it  is  created  by  the  will ;  but  it  takes  the  tenant  in 
tail  taking  by  purchase  under  the  will,  and  contemplating  the 
possibility  of  the  first  taker  dying  under  twenty-one,  it  propels 
the  estate  from  him  to  the  other. 

The  object  therefore  of  the  proviso  is  in  direct  conflict  with 
3  Enq.  Rep.I  9 
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the  argument  which  has  been  urged  at  the  Bar,  because  the 
argument  at  the  Bar  has  been  this :  You  must  neglect  the  pro- 
per meaning  of  the  words,  and  lay  aside  wholly  the  object  and 
intent  of  the  proviso,  and  you  must  construe  the  proviso  as  if  it 
were  a  thing  applied  to  real  estate  and  not  to  personal  estate. 
But  if  it  were  applied  to  real  estate  you  find  two  things  required 
before  you  arrive  at  an  absolute  interest,  namely,  the  attaining 
of  the  age  of  twenty-one,  and  also  the  becoming  entitled  in  pos- 
session. The  Appellants  say  that  "entitled  in  possession  " 
means  the  actual  receipt  of  the  rents  and  profits,  but  they  say 
that  with  regard  to  the  real  estate  that  may  not  happen  for  an 
indefinite  period  of  time,  because  the  successive  tenants  in  tail 
ofthe  real  estate  succeeding  one  another  by  descent  may,  all  of 
them,  for  a  long  period  of  time,  die  under  the  age  of  twenty- 
one  years,  and,  therefore,  without  becoming  entitled  to  the 
actual  receipt  of  the  rents  and  profits.  I  say,  in  putting  that 
construction  upon  the  words  "  in  possession,"  you  altogether 
forget  that  the  proviso  is  limited  to  those  taking  by  purchase. 
554]  -A.nd  you  forget  this  also,  that  it  is  *utterly  impossible  to 
speak,  with  reference  to  personal  estate,  of  persons  taking  by 
inheritance  in  succession.  And  therefore  you  apply  a  difficulty 
to  this  limitation  of  the  personal  estate  which  is  derived  only 
from  the  limitations  of  the  real  estate,  but  to  which  the  law  for- 
bids personal  estate  to  be  subjected.  It  is  plain,  therefore,  that 
if  you  were  to  give  to  the  words  "  in  possession  "  the  meaning 
contended  for  by  the  Appellants  at  the  Bar,  you  would  be  put- 
ting upon  those  words  a  sense  and  an  interpretation  which  not 
only  contradict  the  object  of  the  proviso,  but  would  be  in  utter 
repugnancy  with  the  rest  of  the  directions  contained  in  the 
proviso. 

But  now  let  us  see  whether  the  proviso  does  not  bear  in  gremic 
evidence  that  it  was  intended  to  apply  only  to  those  who  take 
by  purchase,  to  whom  alone  it  could  be  applicable,  and  not  to 
those  who  succeeded  to  the  real  estate  by  descent.  Now,  my 
Lords,  you  will  observe  that  the  first  part  of  the  proviso  declares 
that  "  such  persons  as  shall  under  this  my  will  be  entitled  to  the 
estate  tail  in  possession  in  my  real  estate  "  shall  not  be  absolutely 
entitled — they  are  left  entitled,  but  the  restriction  is  upon  their 
being  "  absolutely  entitled."  It  is  evident,  therefore,  that  it 
was  intended  to  apply  to  those  who  would  be  entitled  under  the 
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bequest  contained  in  the  will.  And  the  direction  only  in,  that 
they  shall  not  be  absolutely  entitled  until  they  attaiii  the  age  of 
twenty-one.  Well,  but  is  there  anything  here  to  render  neces- 
sary the  imposition  of  this  farther  condition,  that  they  shall  not 
be  absolutely  entitled  without  being  also  in  possession  of  the 
rents  and  profits  of  the  real  estate  ?  There  is  nothing  in  terms 
that  amounts  to  that.  Can  you  derive  that  prohibition  from  the 
words  "  such  person  or  persons  as  shall  under  this  my  will  be 
entitled  to  an  estate  tail  in  possession  "  ?  It  is  clear  that  Lord 
Sldon  felt  that  difficulty ;  and  as  he  felt  it  and  dealt  with  it,  it 
is  clear  (in  confirmation  of  what  I  have  already  said)  that  his 
attention  was  directed  to  this  part  of  the  will,  but  he  did  not 
derive  from  it  any  conclusion  that  rendered  it  obligatory  upon 
him  to  declare  this  portion  of  the  will  void  for  remoteness.  It 
is  clear,  also,  that  he  held  that  the  words  "  in  possession  "  must, 
in  order  to  escape  from  that  repugnancy  which  I  have  men- 
tioned, receive  a  secondary  interpretation,  which  probably  they 
may  easily  get  in  connection  with  the  trust  for  accumulation 
♦and  that  they  did  not  amount  to  the  imposition  of  a  far-  [555 
ther  condition  in  addition  to  attaining  the  age  of  twenty-one, 
namely,  the  condition  of  thefr  becoming  entitled  absolutely  to 
the  receipt  of  the  rents  and  profits. 

And,  my  Lords,  there  is  another  conclusion  which  forces  us 
I  think,  to  come  to  that  meaning  in  order  to  accomplish  the 
very  object  of  the  testator.  You  will  be  good  enough  to  recol- 
lect that  in  the  case  of  a  tenant  in  tail  dying  under  the  age  of 
twenty-one,  leaving  issue,  the  estate  is  transmitted  to  his  issue ; 
but  if  you  were  to  impose  upon  that  tenant  in  tail  the  obligation 
of  having  actually  got  into  possession  before  he  had  become 
entitled  to  the  personal  estate,  the  result  would  be  the  diversion 
of  the  estate.  The  personal  estsite  would  go  one  way  and  the 
real  estate  would  go  another  way.  And  therefore  you  would 
give  to  those  words  "  in  possession  "  a  meaning  that  would 
frustrate  the  whole  object  of  the  testator ;  for  it  would  render 
the  receipt  of  the  rents  and  profits  an  absolute  condition  of  the 
title  to  the  leasehold  and  real  estate ;  whereas  there  is  no  such 
condition  with  regard  to  the  real  estate.  And  the  real  estate 
would  be  transmitted  to  the  son  of  the  tenant  in  tail  dying 
whilst  his  estate  was  yet  in  remainder,  and  the  personal  estate 
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having  been  impressed  with  that  condition  would  go  away  to 
somebody  else.  But  that  is  not  the  object.  Are  we  to  con- 
strue a  will  containing  equivocal  words  so  as  to  defeat  the  object 
of  the  testator,  or  are  we  to  give  it  an  interpretation  consistent 
with  the  object  of  the  testator  and  consistent  with  the  meaning 
and  intent  of  the  whole  of  the  clause  in  which  the  words  are 
found  ?  It  is  very  easy  to  do  so.  You  will  construe,  my  Lords, 
these  words, "  entitled  to  an  estate  tail  in  possession  "  as  meaning 
that  the  tenant  in  tail  shall  have  the  status  of  being  entitled  to  the 
actual  pernancy  of  the  rents  and  profits  of  the  estates  if  the  antece- 
dent life  estate  were  at  that  time  defunct.  And  then  these  words 
are  nothing  in  the  world  more  than  words  expressive  of  that 
which  will  be  the  consequence  of  attaining  the  age  of  twenty- 
one  ;  that  the  tenant  in  tail  will  become  actually  entitled  to  the 
rents  and  profits  of  the  estate. 

Again,  my  Lords,  it  is  plain  from  what  has  been  called  the 
dispositive  clauses  —  not  with  much  correctness,  for  they  are 
not  dispositive,  that  is  left  to  the  previous  clause  — "but  they  are 
556]  *expre88ive  of  an  intent  that  the  leasehold  and  personal  es- 
tates shall  absolutely  belong  only  to  such  person  or  person  s  as  shall 
first  attain  the  age  of  twenty-one,  and  become,  that  is  ayid  thereby 
become,  entitled  to  an  estate  tail  in  possession.  Therefore  the 
words  **  in  possession  "  in  the  will  are  used  only  intensitively  to 
designate  and  describe  the  tenant  in  tail  attaining  the  age  of 
twenty-one,  and  by  attaining  the  age  of  twenty-one  being  in  the 
position  of  being  entitled  to  the  rents  and  profits,  if  the  estate 
for  life  were  at  that  moment  to  determine. 

I  have,  therefore,  no  doubt  in  recognising  again,  if  it  were 
necessary  to  do  so  (which  it  is  not,  after  your  Lordships*  deci- 
sion in  Christie  v.  Gosling  (^),  the  rule  laid  dowii  in  Gosling  v. 
Gosling^  namely,  that  these  provisions  are  intended  to  apply  to 
tenants  in  tail  taking  by  purchase.  For  there  can  be  no  other 
tenant  in  tail  of  personal  estate  than  he  who  takes  by  purchase. 
I  should  recognise  that  rule  and  apply  it,  if  it  were  res  integnf^ 
to  the  interpretation  of  this  will,  and  I  find  nothing  in  the  equi- 
vocal words  "  in  possession  "  which  takes  away  the  means  and 
the  right  of  applying  that  rule  and  which  obliges  us  to  convert 
the  whole  thing  from  being  a  regular  and  well-ordered  dispo- 
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aition  into  a  perfect  chaos,  aud  to  effect  the  destruction  of  the 
will  instead  of  the  interpretation  and  execution  of  it. 

Lord  JEldon  interpreted  it,  and  directed  it  to  be  carried  into 
effect,  I  think,  upon  very  just  and  right  principles.  Your  Lord- 
ships have  still  farther  declared  and  expanded  those  principles 
in  your  decision  in  Christie  v.  Gosling  (*).  I  think  those  princi- 
ples are  strictly  applicable  here,  and  I  think  they  cannot  be 
thrust  out  of  view  by  any  meaning  which  can  be  attributed  to 
these  words,  "  in  possession,"  which  words  must  be  construed 
by  the  context,  and,  if  necessary,  controlled  by. being  made 
subordinate  to  the  general  intent  and  purpose  of  the  testator  in 
the  whole  of  the  will,  and  particularly  in  the  clause  in  which 
these  words  are  found.  And  the  more  so,  because  if  you  gave 
them  other  than  a  secondary  interpretation,  if  you  gave  them 
the  meaning  which  has  been  put  upon  them  by  the  Appellants, 
the  result  would  be  that  you  would  defeat  the  very  intent  of  the 
testator  in  the  event  most  likely  to  *happen  by  compell-  [557 
mg  the  real  estate  to  go  one  way  and  the  personal  estate  to  go 
another  way. 

My  Lords,  I  am  happy  that  you  propose  to  dismiss  this  appeal 
without  costs.  It  is  a  contest  between  relations.  It  is  a  con- 
test over  the  words  of  this  will.  I  think  this  farther  discussion 
ought  not  to  have  been  made  upon  it,  but  inasmuch  as  it  is  de- 
sirable that  these  parties  should  be  sent  away  in  a  spirit  of  good 
feeling  towards  one  another,  I  think  your  Lordships  have  fol- 
lowed former  principles  and  rules  quite  rightly  in  coming  to  the 
conclusion  that  this  appeal  should  be  dismissed  without  costs. 

Lord  O'Hagan  : 

My  Lords,  in  this  case  the  questions  were  originally  two,  and 
on  both  of  them  judgment  was  pronounced  in  the  Court  below 
in  favor  of  the  Respondent.  But  subsequent  events  have  ren- 
dered the  second  no  longer  material,  the  tenant  for  life  having 
died,  and  the  Respondent  being  now  actually  in  possession. 
This  was  perhaps  the  more  difficult  of  the  questions,  and  I  am 
glad  that  it  is  no  longer  in  controversy,  although  if  it  were  1 
should  agree  with  the  conclusion  of  the  noble  and  learned  lord 
on  the  woolsack. 

On  the  only  point  with  which  we  have  to  deal  it  appears  to 
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me,  in  the  first  place,  as  was  observed  by  the  Vice-Chancellor, 
that  "  the  intention  is  perfectly  clear,"  and  that  we  are  asked 
to  defeat  that  intention  by  reserving  his  decision.  And,  in 
the  second  place,  it  is  to  be  noted  that  the  will  was  manifestly 
prepared  with  great  care  and  intelligence,  and  that  the  testator 
appears  (as  was  said  by  Lord  Eldon  in  1820),  to  have  quite  un- 
derstood the  legal  distinctions  afiecting  the  devolution  of  real 
and  personal  estate.  The  form  of  the  proviso,  whatever  may 
be  its  legal  efifect,  is  demonstrative  of  this ;  and  it  seems  to  me 
clear  that  the  effect  of  its  power  was  to  prevent  and  qualify  the 
operation  of  the  doctrine  which  vests,  absolutely  and  at  once, 
leasehold  and  personal  estates  in  persons  who  would  have  taken 
estates  tail  under  the  same  terms  of  gift  if  the  subject  matter 
had  been  realty.  So  far  as  the  will  itself  is  concerned,  if  it  had 
stood  without  the  proviso,  I  apprehend  there  could  have  been 
no  doubt  that  the  Respondent,  taking  the  real  estates  as  tenant 
in  tail,  would  have  taken  the  personal  estates  absolutely,  and 
558]  that  the  same  form  of  words  applied  to  each  must  *have 
accomplished  this  diverse  operation.  The  personalty,  in  this 
case,  appears  to  have  been  by  far  the  larger  part  of  the  whole 
property ;  and  the  tenant  in  tail,  getting  the  realty  only,  with 
limited  rights  and  conditional  succession,  would  at  the  same 
time  have  been  invested  with  complete  dominion,  transmissible 
at  his  wiJl,  over  that  larger  part.  The  testator  appears  to  me 
to  have  sought  to  avoid  this  inconvenient  inconsistency,  as  far 
as  he  could,  and  to  have  striven  to  do  so  by  limiting  and  con- 
ditioning the  right  to  the  personalty  through  a  referential  modi- 
fication of  the  action  oi  the  will  in  ita  regard  ;  and  not  as  has 
been  contended  for  the  Appellant,  by  the  making  of  a  new  gift 
or  the  extension  of  any  right  theretofore  created.  And  this 
seems  to  be  the  testing  query  in  the  case  :  Is  the  proviso  merely 
referential,  qualitying  and  restricting,  or  are  we  to  deal  with  it 
as  integral  and  ibdependent,  and  creative  of  a  new  estate,  which 
cannot  be  maintained  in  consistency  with  the  established  doc- 
trines of  the  law  ? 

It  was  almost  admitted  that  if  the  first  clause  of  the  proviso  had 

stood  alone,  the  case  would  not  have  been  distinguishable  from 

Christie  Y.   Gosling  ('),  decided  by  your  Lordships'  House,  as  n 

appears  to  me,  on  reasonable  and  just  considerations,  prevent- 
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ing  the  defeat  of  a  testator's  plain  purpose  without  the  violation 
of  legal  principles.  That  first  clause  has  a  clear  and  intelligible 
meaning.  The  testator  knew  (as  I  have  said)  that  the  tenant 
in  tail  of  the  realty  would  under  the  will  be  "  absolutely  entitled 
to  his  leasehold  and  personal  estates/'  at  whatever  age  and 
under  whatever  circumstances  he  should  become  such  tenant, 
and  that  there  would  be  no  restraint  on  the  devolution  of  it  in 
a  course  quite  distinct  from  that  in  wnich  the  realty  might  run. 
He  wished  to  apply  some  such  restraint,  to  some  extent  at  least; 
and  it  was  provided  accordingly  that  the  tenant  in  tail  should 
not  be  absolutely  entitled  until  the  attainment  of  his  majority. 
He  was  to  have  an  inchoate  title,  to  be  consummated  in  a  cer- 
tain contingency ;  and  in  this  declaration  the  testator  only  cut 
down  the  large  operation  of  the  words  he  had  used  before. 
Certainly  it  would  be  difficult  to  say  that  the  Vice-Chancellor 
was  wrong  in  holding  the  authority  of  Christie  v.  Gosling  (*) 
decisive,  if  the  proviso  had  gone  no  farther.  Can  it  be  sup- 
posed that  the  testator  meant  to  apply  the  words  *"  enti-  [559 
tied  to  an  estate  tail "  to  an  estate  by  descent  or  inheritance  and 
not  by  purchase,  at  the  very  moment  when  he  was  making  a 
provision  which  excluded  the  notion  that  such  an  estate  tail, 
as  distinguished  from  the  absolute  estate  which  he  meant  to 
qualify,  existed  in  the  chattel  interests  which  he  desired  to  pro- 
tect ? 

If  this  be  so,  is  not  the  case  nearly  identical  with  that  on 
which  the  Vice-Chancellor  relied,  and  in  which,  as  here,  the 
tenant  in  tiiil  would  have  taken  the  entire  estate  in  the  person- 
alty, had  not  his  bequest  been  contracted  by  the  condition  that 
he  should  not  have  it  absolutely  before  he  reached  the  age  of 
twenty-one  years  ?  If  there  was  no  unwarranted  straining  of 
construction  there  to  carry  out  a  manifest  intention,  none  is 
needed  here  to  attain  the  same  good  purpose. 

Then,  is  there  anything  in  the  second  clause  of  the  proviso 
which  should  be  taken  to  make  a  new  estate  or  designate  a  new 
class  of  persons?  I  do  not  think  there  is.  That  clause  is  a 
mere  affirmation  of  that  which  was  negatively  stated  in  the 
antecedent  words.  It  only  affirms  that  the  leasehold  and  per- 
sonal estates  shall  vest  on  the  condition  without  the  fulfillment 
of  which  those  negative  words  declared  that  they  should   not 
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vest  at  all.  And  I  do  not  see  that  the  mere  change  in  the  form 
of  the  clauses,  their  substance  and  effect  remaining  the  same, 
advances  the  Appellant's  contention  in  the  least;  or  that  if  we 
can  hold,  as  I  think  we  ought  to  hold  in  sustainment  of  the 
testator's  intention,  that  the  estate  tail,  in  the  first  part  of  the 
proviso,  is  to  be  taken  as  an  estate  tail  by  purchase,  \he  same 
words,  in  the  second  pai%  should  not  receive  the  same  qualify- 
ing interpretation.  If  they  do,  cadit  qucestio  ;  and  there  is  no 
difficulty  in  this  case  more  than  existed  in  Christie  v.  Gosling  (*) 
with  reference  to  any  invasion  of  the  law  against  perpetuity. 
The  words  of  Lord  Oranworth  in  that  case  (*)  seem  strictly  ap- 
plicable here.  "  The  object  was  to  restrict  and  narrow  the  class 
who,  but  for  the  proviso,  would  have  taken  absolutely ;  not  to 
let  in  any  class  of  persons  who,  if  there  had  been  no  proviso, 
would  have  taken  nothing." 

I  do  not  think  that  we"  depart  from  any  sound  rule  of  con- 
struction, or  force  unduly  the  language  of  the  testator  in  aid  of 
the  presumed  intention,  when  we  hold  that,  acting  with  a  clear 
560]  conception  *of  his  own  purpose,  and  an  intelligent  appre- 
hension of  legal  distinctions,  he  employed  words  quite  capable 
of  carrying  out  his  views,  if  he  had  introduced  the  phrase  "  by 
purchase"  into  the  proviso,  as  pointing  to  the  particular  tenants 
in  tail  who  should  not  take  the  absolute  interest  which  he  de- 
signed to  qualify,  no  question  would  have  arisen.  And  does 
not  the  law  imphcitly  insert  those  words  making  the  provision 
sensible  and  operative,  which,  without  them,  regard  being  had 
to  the  nature  of  that  interest,  would  have  been  without  rele- 
vancy or  effect  ?  He  meant  clearly  to  affect  tenants  in  tail  capa- 
ble of  taking  the  personalty ;  and  they  could  only  be  tenants 
in  tail  taking  by  purchase.  We  have  been  pressed  by  the  con- 
sideration that.  Lord  Eldon  having  declared  the  trusts  for  accu- 
mulation illegal  and  void,  the  proviso  making  the  leasehold  and 
personal  estates  subject  to  the  trusts  "  hereinbefore  declared" 
is  altogether  vitiated  jon  that  account ;  but  we  must  remember 
that  there  are  other  trusts  quite  legal  and  unimpeachable,  and 
it  would  be  too  much  to  avoid  a  proviso  simply  because  of  its 
reference  to  trusts  generally,  several  of  which  are  good,  even 
though  one  be  bad. 

After  the  full  discussion  the  matter  has  received,  I  shall  not 
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farther  trouble  your  Lordships  save  by  saying  that  I  am  glad 
this  salutary  doctrine,  established  by  the  House  in  Christie  v. 
Gosling  (*),  has  been  found  substantially  applicable  to  this  case, 
and  enables  us  by  its  application  to  avoid  the  defeat  of  the  purpose 
of  this  testator.  I  think  the  judgment  of  the  Vice-Chancellor 
should  be  affirmed.  But,  for  the  reasons  which  have  been  given 
by  the  noble  and  learned  lords  who  nave  addressed  your  Lord- 
ships, I  am  of  opinion  that,  although  the  decree  of  the  Court 
below  should  be  affirmed,  it  should  be  without  costs. 

,  Decree  affirmed;  appeal  dismissed;  costs  of 

the  appeal  to  be  paid  out  of  testator's  per- 
sonal  estate. 

Lords'  Journals,  19th  April,  1872. 

Solicitors  for  the  Appellant :   Wynne  ^  Son. 

Solicitors  for  the  Respondent :  Field,  Roscoe  Field  ^  Francis. 
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194J  '^William  Henry  Smith,  Appellant; 

AND 

The  Bank  of  New  South  Wales,  Respondent. 


THE  STAFFORDSHIRE. 


.     ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY,  IRELAND. 

Bottomry  Bond  to  Ship  Agents  —  Agreement  not  to  enforce  Bond  if  BUI  of  Ex- 
cliange  honored — Port  of  destination  where  the  Boud  became  due  —  Subsequent 
freight. 

A  bottomry  bond  on  a  ship  and  freight  was  given  by  the  master  for  repairs  of 
the  ship  (already  subject  to  a  mortpfage),  with  an  agreement  by  the  bondholder, 
the  ship's  agent,  that  if  a  bill  of  exchange,  drawn  by  the  master  upon  the  mort- 
gagee, should  be  duly  honored,  the  bond  should  not  be  enforced.  The  drawee 
died  before  the  bill  was  presented,  and  neither  administration  nor  probate  of  his 
will  had  been  taken  out,  when  the  holder  of  the  bill,  in  ignorance  of  the  death 
of  the  drawee,  presented  the  bill  for  acceptance  : 

Held,  that  it  was  not  necessary,  in  order  to  entitle  the  bondholder  to  enforce 
the  bottomry  boud,  that  there  should  have  been  such  a  dishonor  of  the  biU  as 
might  have  been  necessary  to  give  a  right  of  action  against  a  drawee  or  indorsee 
196]  of  the  bill,  and  it  was  sufficient  that  what  was  the  *reasonable  course,  for 
the  purpose  of  getting  the  bill  accepted  and  paid,  should  have  been  taken,  which, 
having  regard,  to  the  circumstances  of  the  case,  appeared  to  the  judicial  com- 
mittee to  be  established  ;  and  the  bond  held  good. 

The  bond  on  the  ship  and  freight  was  made  absolute  on  the  arrival  of  the 
ship  at  GallaOy  but  the  bond  also  hypothecated  the  freight  to  be  earned  by  the 
ship  from  that  place  to  any  other  port  or  ports : 

Held,  that  the  bond  was  good  pro  tanto  as  to  the  ship,  but  void  with  reaper 
to  the  subsequent  freight  earned  in  the  voyage  from  CalUu>  to  England, 

The  case  of  The  Jacob  (*)  commented  on. 

'^PreAenJt :—%is,  James  William  Colville,  The  Lord  Justice  Mellibu, 
Sib  Montague  Edwabd  Smith,  and  Sir  Robert  Porrett  Ck>LLiER. 

(I)  4  Rob.,  245. 
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This  was  an  appeal  from  the  decree  of  the  High  Court  of 
Admiralty  of  Ireland  ('),  in  a  suit  instituted  by  the  respondents, 
to  enforce  payment  of  a  bottomry  bond  for  £3,265,  executed 
at  Melbourne  by  Barrett^  the  Captain  of  the  ship  Staffordshire^  on 
the  ship  and  freight. 

The  suit  was  defended  by  the  appellant,  a  merchant  in  Lon- 
don the  owner  of  Jfths  of  the  vessels.  Captain  Barrett  was 
the  owner  of  the  remaining  ffths.  The  bond  was  executed  in 
favor  of  Messrs.  Dickson  ^  Williams^  ship  agents  at  Melbourne, 
who  afterwards  assigned  the  bond  to  the  respondents.  The 
defendant  by  his  answer,  set  up  as  a  defence  that  the  bond 
was  given  as  a  collateral  security  only,  for  the  payment  of  cer- 
tain bills  of  exchange  drawn  on  C.  6rwm77i,  of  the  Citj/  of  London, 
the  mortgagee  of  the  ship;  that  before  the  bills  were  presented 
Gumm  died;  and  the  answer  alleged  that  shortly  after  the  bills 
had  arrived  at  maturity  the  executors  of  Gumm  had  tendered 
the  amount,  but  that  the  offer  of  payment  had  been  refused. 
The  defendant  also  alleged,  that  the  amount  for  which  the 
bond  had  been  given  had  been  raised  without  pressing  necessity, 
and  without  communication  with  the  defendant  in  England. 

The  facts  were  as  follows  : 

The  Staffordshire  sailed  from  London  for  Melbourne,  with  a 
general  cargo,  and  arrived  in  Melbourne  on  the  4th  of  June, 
1869.  The  s.hip  *was  under  charter  to  proceed  from  [196 
Melbourne  to  Callao,  and  there  to  load  a  cargo  of  guano  for  the 
United  Kingdom ;  but  the  charterparty  was  conditional  on  her 
arriving  at  Callao  before  the  30th  of  September,  1869. 

The  ship  before  she  sailed  from  London  had  been  mortgaged 
by  her  owners,  the  appellant  and  Captain  Barrett,  to  Gumm  ; 
and  as  further  security  for  the  advances  which  Gumm  had  made, 
the  owners,  by  a  Letter,  assigned  to  Gumm  the  freight  and 
earnings  of  the  ship,  appointed  him  their  attorney  to  receive 

(')  The  appeal  came  before  the  Judi-  Her  Majesty  in  Council ;  or,  in  the  first 
cial  Committee  in  pursuance  of  the  instance,  direct  to  Her  Majesty  in  Coun- 
Admiralty  Court  Act  (Ireland),  1667  cil.  Sect.  105  enacts,  that  the  provisioim 
(30  &  31  Vict.  c.  114),  which,  by  sect,  in  the  several  Acts  in  force  relating  to 
90,  abolishes  appeals  from  the  Court  of  the  appellate  jurisdiction  of  Her  Ma- 
Admiralty  to  the  High  Court  of  Dele-  jeaty'j?  Privy  Council  in  England,  are 
gates  in  Ireland  ;  and  by  sect.  91  gives  to  extend  and  apply  to  the  appe-^'  a^^  - 
a  right  of  appeal  to  the  Court  of  appeal  that  act. 
in  Chancery  in  Ireland,  and  thence  to 
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the  freight  and  insurance  moneys,  and  constituted  him  ship's 
husband  and  sole  agent  for  the  ship  at  home  and  abroad. 

The  ship  was  consigned  by  Gumm  to  Messrs.  Dickson  ^  Wil- 
Hams  J  of  Melbourne^  as  ship  agents  or  brokers  at  that  port,  and 
this  arrangement  was  confirmed  by  the  appellant. 

After  a  long  voyage,  in  which  the  vessel  encountered  very 
heavy  weather  she  arrived  in  Melbourne  in  June,  1869,  leaking 
badly;  and  it  was  considered  necessary  that  she  should  go  into 
dock  and  be  put  on  a  patent  slip,  to  ascertain  where  she  was 
leaking  and  for  repairs.  The  captain  did  not  know,  and  could 
not  have  ascertained,  what  repairs  would  be  required  until  she 
had  been  put  on  the  slip ;  but  he  believed  that  they  would  not 
be  of  an  extensive  character,  and  that  the  freight  in  his  hands, 
which  amounted  to  over  £2,000,  would  be  more  than  sufficient 
to  pay  for  all  necessary  disbursements. 

The  ship  was  unable  to  get  on  the  slip  until  some  da^s  after 
the  16th  of  July,  which  was  the  English  mail  day ;  it  was  then 
found  that  she  required  extensive  repairs,  and  to  be  caulked, 
metalled,  and  refastened.  The  repairs  were  done  under  the 
supervision  of  the  surveyors  of  the  chamber  of  commerce,  and 
the  vessel  left  the  slip  about  the  12th  of  August. 

But  the  next  mail,  on  the  13th  of  August,  the  captain  wrote 
to  the  appellant,  and  also  to  Gummy  informing  them  of  the 
nature  of  the  repairs  which  had  been  found  to  be  necessary, 
and  of  the  probable  cost,  being  about  £3,000,  and  stating  to  the 
appellant  that  he  did  not  know  how  the  money  which  would 
be  necessary  to  pay  for  the  repairs  and  other  disbursements  of 
the  vessels  was  to  be  raised.  No  reply  to  these  letters  could 
have  been  received  for  upwards  of  four  months. 
197]  *The  exact  cost  of  the  repairs  was  not  known  until  the 
24th  of  August,  when  the  Shipwrights'  Bill  was  sent  in.  The 
amount  of  the  repairs  alone  was  £3,007.  135.  Irf.,  and  there  were 
other  disbursements  necessary  before  the  vessel  could  be  sent 
to  sea.  At  that  time  a  reply  to  a  communication  from  iVcl-- 
bourne  to  England  could  not  have  been  received  much  before 
December,  even  if  such  communication  and  such  replj^  had  heen 
forwarded  between  Point  de  Galle  and  EnglaM  by  telegram. 
There  was  no  telegraphic  communication  between  Australia  and 
Point  de  Galle,  and  the  mail  between  those  places  ran  once  a 
month  only.  • 
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The  captain  then  applied  to  the  ship  agents,  Messrs,  Dick- 
son ^  WiUiamSy  to  advance  the  amount  required,  over  and  above 
the  freight  he  had  in  hand.  That  firm  refused  at  first,  but 
upon  the  shipwright  threatening  to  arrest  the  ship  and  sail  her 
they  agreed  to  advance  the  money  upon  a  bottomry  bond  of 
the  ship  and  freight. 

Gumm  had  transacted  business  with  Messrs.  Dickson  ^  Wil- 
Havis  for  many  years,  and  it  appeared  that  in  order  to  serve  him 
Mr.  Dickson  suggested  to  the  captain  (after  it  had  been  agreed 
that  a  bottomry  bond  should  be  given)  that  he  would  take  the 
captain's  draft  on  Gumm  for  the  amount  of  the  bond  without 
premium,  charging  simply  the  usual' commission,  and  that  if 
the  draft  was  duly  honored  instructions  should  be  given  that 
the  bond  should  not  be  enforced.  To  this  the  captain  agreed, 
and  upon  those  terms  a  bottomry  bond  was  executed  on  the 
7th  of  September,  1870,  for  the  sum  of  £3,265.  The  bond  was 
on  the  ship  and  freight,  to  be  earned  on  her  intended  voyage 
from  Melbourne  to  Gallao,  and  from  thence  to  any  other  port  or 
ports ;  and  it  was  stipulated  that  the  bond  was  to  be  absolute 
seven  days  after  her  arrival  at  Callao. 

Before  the  vessel  sailed  the  ship's  accounts  were  made  out, 
and  the  captain  drew  a  bill,  at  ten  days'  sight,  on  Gumm^  in 
favor  of  Messrs.  Dickson  ^  WilliamSy  for  the  amount  due  to  thera 
viz.  £3,586.  105.  Id.  Afterwards  the  captaip  drew  another  bill 
for  £19.  75.  5rf.,  the  amount  of  some  small  accounts  which  he 
required  to  pay.  These  Bills  were  negotiated  by  Dickson  ^  Wil- 
liams with  the  bank  of  New  South  Wale^  in  Melbourne^  and  the 
bond  was  assigned  to  the  bank  as  security. 

It  was  arranged  between  Messrs.  Dickson  ^  Williams  and  the 
Bank,  with  the  knowledge  and  consent  of  the  Captain,  that 
the  *Bond  should  be  sent  to  Messrs.  Gibbs^  the  Agents  [198 
of  Messrs.  Dickson  ^  Williams  at  Callao,  with  instructions  to  take 
the  directions  of  the  Bank  of  New  South  Wales  in  London  (by 
whom  the  bills  would  be  presented)  as  to  enforcing  the  bond. 
The  Staffordshire  was  expected  to  arrive  at  Callao  before  the 
bills  reached  London^  and  it  was,  therefore,  necessary  that  di- 
rections should  be  sent  out  to  Callao  by  the  first  mail  after  the 
presentation  of  the  bills«in  London^  in  order  that  Messrs.  Gibbs 
might  know  whether  or  not  they  were  to  arrest  the  vessel  under 
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the  bond.  These  arrangements  were  communicated  by  letter 
from  Dickson  ^  Williams  to  Gumm. 

The  Ship  sailed  from  Melbourne  to  Callao  on  the  11th  of  Sep- 
tember, 1869.  Mr.  Dickson  left  Melbourne  on  the  next  day,  and 
arrived  in  London  on  the  30th  of  October,  1869. 

The  drafts  reached  the  respondents'  bank  in  London  on  the 
Ist  of  November,  1869,  and  were  presented  at  Gummas  oflSce 
for  acceptance  on  the  same  day,  but  they  were  returned  to  the 
manager  of  the  respondents'  bank,  with  the  message  that  they 
could  not  be  accepted,  as  Gumm  was  dead.  The  death  of  Gumm 
had  taken  place  on  the  preceding  12th  of  October,  and  as  his 
executors  had  refused  to'act,  no  probate  of  his  will  or  letters 
of  admhiistration  of  his  estate  had  been  granted. 

On  the  same  day  Mr.  Carrie^  the  secretary  of  the  respondents' 
bank,  called  at  Gummas  office  and  saw  a  Mr.  Ford^  who  had  for 
many  years  acted  as  manager  of  Gummas  business,  and  was 
then  acting  for  the  gentlemen  whom  Gumm  had  named  as  his 
executors.     Ford  then  refused  to  accept  the  bills. 

The  bills  were  again  presented  through  a  notary  on  the  same 
day,  and  were  returned  marked  "  No  advice,"  and  were  then 
formally  protested. 

The  next  mail  to  QdUio  was  on  the  6th  of  November,  and  by 
it  the  Bank  of  New  South  Wales  advised  Messrs.  Gibbs  of  the  dis- 
honor of  the  bills  and  instructed  them  to  enforce  the  bottomry 
bond. 

The  mail  to  Melbourne  went  on  the  5th  of  November,  and  by 
it  the  protest  of  the  bills  was  sent  out,  and  notice  was  given  to 
the  bank  at  Melbourne  that  the  bills  had  been  dishonored. 

T\iQ  Staffordshire  arrived  at  Callao  and  loaded  under  her  original 
charterparty,  and  she  secured  a  freight  above  the  then  cur- 
rent rate ;  she  sailed  from  Callao  on  the  25th  of  January,  1870, 
199]  before  *the  Messrs.  Gibbs  were  able  to  enforce  the  bond, 
and  arrived  at  Queenstown,  in  Ireland^  where  she  was  arrested 
by  the  bondholders  on  the  13th  of  July,  1870. 

On  the  28th  of  April,  1871,  the  suit  came  on  for  hearing  in 
the  court  below,  and  the  judge  (Mr.  Justice  Townsend),  in  an 
elaborate  judgment,  pronounced  for  the  validity  of  the  bottomry 
bond,  referring  it  to  the  registrar  to  take  an  account,  and  as- 
certain the  sum  due  on  account  of  the  bond. 
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The  present  appeal  from  this  decree  was  Drought  direct  (^)  to 
Her  Majesty  in  Council. 

Sir  George  Honyman^  Q.C.,  and  Mr.  A.  Cohen  ^  for  the  Appel- 
lant  : 

Contended,  that  no  attempt  was  made  to  procure  the  money, 
which  was  absolutely  necessary  to  enable  the  ship  to  leave 
Melbourne^  on  the  credit  of  Gumm^  or  the  appellant ;  that  no 
communication  was  made  to  Gumm  or  the  appellant,  leading 
to  the  inference  that  it  would  be  necessary  to  hypothecate,  and 
no  opportunity  had  been  given  to  either  of  them  of  supplying 
Messrs.  Dickson  ^  Williams  with  the  requisite  credit  of  funds,  as 
they  would  have  done ;  that  the  fact  that  no  advertisements 
for  tenders  were  published  at  Melbourne,  applied  with  especial 
force  to  the  position  of  the  appellant,  on  the  ground,  that 
Messrs.  Dickson  ^  Williams  were  ship  agents  for  the  ship, 
and  aware  of  the  mercantile  position  of  Gumm  as  mortgagee  ; 
that  Messrs.  Dickson  ^  WilliamSy  as  agents  for  the  ship,  ought 
to  have  been  cognizant  of  the  amount  which  was  being  ex- 
pended on  the  repairs  of  the  vessel ;  and  that  the  terms  of  the 
bond,  the  items  for  which  the  same  was  given,  and  the  maritime 
premium  thereby  made  payable,  were  such  as  to  make  the 
bond,  under  the  circumstances,  void  against  Messrs.  Dickson  ^ 
Williams,  as  agents  for  the  ship,  and  against  the  respondents, 
who  had  no  better  title.  They  contended,  further,  that  the 
bottomry  bond  was  void  by  reason  of  Messrs.  Dickson  ^  Wil- 
Uams  having  taken  the  bills  drawn  by  Captain  Barrett  on  Gumm, 
or  had  become  void  or  incapable  of  being  put  into  suit  by  rea- 
son of  Messrs.  Dickson  ^  Williams  having  negotiated  the  bills, 
and  that  the  agreement  and  condition  upon  which  the  bond 
was  given  had  been  violated  by  Messrs.  Dickson  ^  WiUiam.s  and 
the  respondents.  That  the  bills  *were  never  duly  pre-  [200 
sented  nor  dishonored ;  referring  to  Van  Wart  v.  Woolky  (*) ; 
The  Hero  («) ;  Bylcs  on  Bills,  pp.  183,  203 ;  Chitty  on  Bills,  p. 
246  [10th  Ed.] ;  Bayley  on  Bills,  p.  219  [5th  Ed.] ;  Story  on 
Bills  of  Exchange,  §  372 ;  and  submitted,  that  before  the  matu- 
rity of  the  bills  the  amount  of  the  bills  was  offered  to  the  re- 
spondents, who  refused  to  accept   the  same,  except  on  the 

(')  See  Foot-note,  cmie,  p.  195. 
O  8  B.  &  C,  439.  O  2  DocL,  144. 
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fulfilment  of  conditions  which  they  had  no  right  to  impose ; 
that  the  respondents,  who  had  no  better  title  than  Messrs. 
Dickson  ^  Williams,  acted  unjustly  and  inequitably  in  giving 
directions  that  the  bond  should  be  enforced,  and  by  refusing  to 
revoke  those  directions  when  the  amount  of  the  bills  was  offered 
to  them;  and,  lastly,  they  insisted,  that  the  bond  could  not 
attach  on  the  freight  which  was  subsequently  earned  after  the 
bond  became  absolute.  They  cited  the  following  authorities: 
Parsons  on  Shipping,  B.  L,  ch.  6,  s.  8,  and  the  authorities  there 
referred  to ;  Tlie  Karnak  (*} ;  The  Panama  (*) ;  The  Prince  of 
Saze-Gobourg  (*). 

Mr.  Buit^  Q.C.,  and  Mr.  J.  C.  Mathew^  for  the  Respondents: 

Insisted,  that  the  judgment  of  the  Court  of  Admiralty  of 
Ireland  was  right,  as  the  bottomry  bond  was  shown  to  have 
been  the  primary,  and  not  collateral,  security;  that  the  ar- 
rangements as  to  the  bills  formed  no  part  of  the  contract  upon 
which  the  money  was  agreed  to  be  advanced,  and  could  not 
control  the  bond;  and  that  even  if  it  were  the  duty  of  the 
holders  of  the  bills  to  have  the  bills  duly  presented  before  the 
bond  could  be  enforced,  the  condition  had  been  complied  with. 
That  the  bottomry  bond  was  a  valid  bond,  as  it  was  not  rea- 
sonably practical  for  the  captain  to  have  communicated  with 
the  appellant;  and  that  the  judgment  of  the  high  court  of 
admiralty  of  Ireland  was  fully  supported  by  the  evidence. 
They  referred  to  and  I'elied  on  the  following  cases :  The 
Ariadne  (*);  Stainiank  v.  Penning  {^)\  Slainbankv.  Shepard  (*); 
The  Lord  Cochrane  {^) ;  The  Tartar  («) ;  The  Hunicliff  (•) ;  The 
Jacob  (*®) ;  Parsons  on  Shipping,  B.  I.,  p.  163. 
201]     *Their  Lordslii[)8'  judgment  was  pronounced  by 

The  Lord  Justice  Mellish  : 

This  is  an  appeal  from  a  decree  of  the  Court  of  Admiralty  in 
Ireland^  in  favor  of  a  bottomry  bond.  There  is  a  very  elaborate 
judgment  of  the  learned  judge  of  the  court  below,  and  their 

(»)  Law  Rep..  2  P.  C.  505.  ,•)  13  C.  B.,  418-441. 

O  Law  Rep.,  3  P.  C,  199.  (»)  2  W.  Rob.,  335. 

(•)  8  Moore's  P.  C.  Caaea,  1.  (")  1  Hagg.  Ad.  Rep.,  1. 

O  1  W.  Rob.,  411  (•)  2  Hagg.  Ad.  Rep.,  281 

(•)  11  C.  B.,  51.  (»S  4  Rob.,  245. 
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lordships  do  not  think  it  necessary  to  go  minutely  into  the 
facts  of  the  case,  as  far  as  regards  those  parts  of  the  case  in 
which  they  thoroughly  agree  with  that  learned  judge. 

The  general  facts  were,  that  the  Staffordshire,  which  was  the 
ship  bound  by  the  bottomry  bond,  had  been  previously  mort- 
gaged to  GumMy  and  the  freight  to  be  earned  on  the  voyage  to 
Jlelbourne  and  round  from  Melbourne  to  Callao  and  back,  taking 
a  cargo  of  guano  from  the  Chinchaa  to  England,  had  also  been 
pledged  by  a  letter  from  the  owners  to  Gumm,  and  Gumm  was 
to  have  the  appointment  of  the  different  persons  to  whom  the 
ship  was  to  be  consigned,  the  ship  agents,  so  that  he  might 
have  a  control  over  the  freight.  He  consigned  the  ship  to 
Messrs.  Dickson  ^  WiUiams  of  Melbourne.  The  part-owner. 
Smithy  the  Appellant  {Barrett,  the  captain,  being  also  a  part 
owner),  wrote  confirming  that  appointment,  but  as  there  was  a 
considerable  sum,  more  than  £2,000,  to  be  received  at  Melbourne 
for  the  freight  on  the  outward  voyage,  it  was  evidently  antici- 
pated at  first  by  all  parties  that  that  sum  would  be  sufficient  to 
pay  the  disbursements  in  Melbourne.  The  ship  having  en- 
countered bad  weather,  on  its  arrival  at  Melbourne  wanted  some 
repairs,  and  the  repairs  were  commenced;  but  in  the  letters 
which  were  first  written  it  appeared  clearly  to  have  been  anti- 
cipated that  the  freight  would  have  been  sufficient  for  the 
payment  of  the  cost  of  the  repairs.  The  repairs,  therefore, 
proceeded,  and*  in  August  the  parties  were  informed  that  a 
considerably  larger  sum  was  being  expended  than  was  antici- 
pated, namely,  £2,000.  Even  at  the  time  when  they  wrote  by 
the  mail  in  August  they  do  not  appear  to  have  made  up  their 
minds  that  any  bottomry  bond  was  necessary ;  but  when  the 
repairs  of  the  ship  were  finished  at  the  beginning  of  September, 
and  they  found  that  they  amounted  to  upwards  of  £3,000,  then 
the  ship  agents  said  that  they  could  not  pay  that  large  sum, 
which  the  persons  who  had  repaired  the  ship  were  entitled  to 
receive,  and  in  respect  of  which  they  threatened  *to  put  [202 
the  ship  into  the  Court  of  Admiralty  ;  unless  they  got  a  secu- 
rity on  bottomry,  and  on  that  this  bottomry  bond  was  given. 

The  first  question  to  be  considered  is,  whether  the  bottomry 

bond  was  generally  good  with  reference  to  the  rules  which  are 

well   established   in    the   courts    respecting   bottomry   bonds. 

First  it  was  said,  that  it  was  not  sufficiently  proved  that  it  was 

3  Eno.  Rbp.1  11 
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given  for  necessaries;  that  a  large  sum  appeared  to  have- been 
expended  in  repairing  the  ship.  It  was  also  said  that  the  ship 
had  been  entirely  rebuilt,  and  that  there  could  only  be  ex- 
pended on  bottomry  a  sufficient  sum  for  the  repairs  that  were 
necessary  for  the  particular  voyage.  When  it  is  considered  that 
the  voyage  was  to  go  to  Octllao,  and  then  to  the  Chincha  Islands^ 
and  take  a  cargo  of  guano  for  England^  which  is  notoriously 
one  of  the  heaviest  cargoes  that  can  be  obtained  and  carried  by 
a  ship,  it  is  very  difficult  to  suppose  that  more  repairs  could 
have  been  effected  than  what  would  be  necessary  for  the  pur- 
pose of  such  a  voyage. 

But  however  that  might  be,  it  is  clear  that  a  very  large  por- 
tion, if  not  the  whole  of  the  sum  advanced  must  have  been 
for  necessary  repairs.  The  question  of  amount  is  to  be  referred 
to  the  registrar,  and,  therefore,  it  is  clear  the  bond  cannot  be 
held  bad,  because  it  was  not  taken  for  necessary  expenses. 

It  is  next  said,  that  there  was  not  sufficient  evidence  that  the 
money  could  not  have  been  borrowed  on  the  personal  credit 
either  of  Gummy  or  the  in  part  shipowner  Smithy  and  that  there 
was  not  sufficient  evidence  that  the  master  attempted  to  borrow 
money  on  their  personal  credit.  The  answer  to  that  appears  to 
be,  that  there  was  no  power  in  anybody  to  pledge  the  personal 
credit  of  Gumm.  He  was  not  the  owner,  only  the  mortgagee 
of  the  ship.  He  had,  no  doubt,  put  the  ship  into  the  hands  of 
Dickson  ^  Williams,  the  ship  agents,  but  it  appears  very  doubt- 
ful, whether  his  credit  could  have  been  pledged  even  to  them, 
and  certainly  there  is  no  evidence  that  he  gave  Dickson  ^  Wil- 
liams  any  authority  to  borrow  money  on  his  credit  from  anybody 
else.  Therefore,  it  is  wholly  immaterial  that  Gumm  was  a 
person  in  good  credit,  because  money  could  not  be  borrowed 
on  his  credit. . 

As  respects  the  appellant.  Smithy  the  shipowner,  there  is  not 
the  slighest  reason  to  suppose  that  he  was  a  person  in  any 
credit  at  MelboumCy  and  it  really  appears  to  their  lordships 
203]  it  would  *have  been  perfectly  idle  to  advertise  for  any- 
body to  lend  money  on  his  personal  credit,  because  it  was  plain 
that  nobody  would  lend  money  on  such  credit. 

It  was  next  said,  that  the  master  ought  to  have  communi- 
cated to  Gumm  and  Smith  in  Enghndy  before  he  borrowed  the 
money  on  bottomry.     The  answer  to  that  appears  to  be,  that 
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there  was  really  no  opportunity  of  doing  it.  They  did  not 
know  certainly  before  the  mail  went  out  in  August  that  it 
would  be  necessary  to  borrow  naoney  on  bottomry,  and  it  ap- 
pears very  doubtful  whether  they  really  knew  it  then,  and 
whether  they  fairly  knew  it  before  September.  But  even  if  it 
be  assumed  that  they  knew  it  in  August,  there  was  no  direct 
communication  by  telegraph.  The  message  would  have  had  to 
be  sent  to  Point  de  Galle  by  steamer,  and  by  telegraph  from 
Point  de  GaUe  to  England.  Sending  in  that  doubtful  way,  first 
writing  a  letter  to  the  parties  to  frame  the  telegram  at  Point 
de  Galle,  and  then  to  send  it  by  telegraph,  it  would  have  been 
very  difficult  to  give  any  thorough  account  of  the  state  of 
things ;  and  even  if  it  could  be  done,  it  would  have  taken  cer- 
tainly more  than  two,  and  probably  full  three  months  before 
the  answer  could  have  been  got  back. 

Under  these  circumstances  it  appears  to  their  Lordships,  that 
it  was  not  necessary,  it  would  have  been,  in  fact,  very  unad- 
visable,  to  have  kept  the  ship  at  Melbourne  all  that  time,  more 
particularly  as  the  captain  himself,  was  a  part  owner,  and, 
therefore,  quite  as  able  to  judge  as  Smith  was,  what  was  desira- 
ble to  be  done  ;  and  more  particularly  also  it  is  to  be  taken  into 
account  that,  after  all,  the  parties  were  not  pledged  to  the  bot- 
tomry bond  because  a  bill  was  drawn  on  Gummy  and,  which  is 
very  material  in  another  part  of  the  case,  it  was  agreed  at  the  time 
when  the  bottomry  bond  was  given,  that  if  that  bill  was  ac- 
cepted and  paid  when  it  became  due,  then  the  bottomry  bond 
was  not  to  be  enforced. 

But  then  it  was  urged  very  strongly  by  Mr.  0)hen  that  the. 
law  looks  with  great  suspicion  upon  a  bottomry  bond  given 
in  favour  of  the  ship  agents,  and  that  on  that  account,  even 
although  this  might  have  been  good  if  it  had  been  given  to 
some  other  person,  it  was  not  good  considering  it  was  given  to 
the  ship  agents;  and  some  passages  were  cited  from  TiordStowdl's 
judgment  in  the  case  of  The  jSrero(^),  in  which  he  says  with  respect 
to  an  agent,  "Cases  *may ' possibly  arise  in  which  an  [204 
a,u:ent  may  be  justified  in  so  doing.  It  can  be  no  part  of 
his  duty  to  advance  money  without  a  fair  expectation  of  being 
reimbursed,  and  if  he  finds  it  unsafe  to  extend  credit  to  his  em- 
ployers beyond  certain  reasonable  limits,  he  may  then  surely 

O  2  Dol.,  144./ 
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be  at  liberty  to  hold  hard,  and  to  say,  *  I  give  up  the  character 
of  agent/  and,  as  any  other  merchant  might,  to  lend  his  money 
upon  bond  to  secure  its  payment,  with  maritime  interest.  If 
in  such  a  case  he  gives  fair  notice  that  he  will  not  make  auy 
further  advances  as  agent  and  affords  the  master  an  opportunity 
of  trying  to  get  money  elsewhere,  and  the  master  is  unable  to 
do  so,  but  is  obliged  to  come  back  to  him  for  a  supply,  then,  he 
is  fairly  at  liberty,  like  any  other  merchant,  to  advance  the 
money  on  a  security  that  is  more  satisfactory  to  himself/' 

It  appears  to  their  Lordships,  that  practically  the  ship  agents 
in  this  case  did  really  act  and  do  everything  that  they  were  re- 
quired to  do  as  laid  down  by  Lord  SioweUy  because  they  did  give 
fair  notice  to  the  master  that  they  would  not  make  any  further 
advance.  They  told  the  master,  "  This  bill  is  so  very  large 
that  we  shall  not  be  able  ourselves  to  advance  the  money  to  pay 
it;"  and  they  did  give  the  master  the  opportunity  of  borrowing 
money  elsewhere,  which  does  not  appear  to  mean,  as  was  argued, 
to  borrow  money  upon  bottomry  elsewhere,  but  to  borrow 
money  elsewhere  on  the  personal  credit  of  the  owners. 

It  is  perfectly  plain  that  the  master  could  not  borrow  money 
on  the  personal  credit  of  the  owners.  Then  he  comes  back  to 
the  ship  agents.  The  reason  why  the  law  looks  with  suspi- 
cion on  money  advanced  by  the  agent  is,  that  the  agent  to 
some  extent,  at  any  rate  in  most  cases,  agrees  that  he  will  make 
some  advances  on  the  personal  credit  of  the  shipowner.  The 
shipowner  in  ordinary  cases  has  put  the  ship  into  his  hands 
and  he  is  dealing  with  him ;  but  in  the  present  case  it  would  be 
very  difficult  to  say,  that  the  agents,  Messrs.  Dickson  ^  WilliamSy 
at  Melbourne^  agreed  to  advance  one  farthing  on  the  credit  of 
Smithy  the  shipowner,  the  ship  really  being  put  into  their  hands 
by  Gummy  the  mortgagee.  They  would  have  been  quite  wil- 
ling apparently  to  advance  money  on  the  credit  of  the  mortga- 
gee. Gummy  but  then  it  was  doubtful,  whether  Gummas  credit 
was  really  pledged.  As  to  Smithy  they  looked  upon  him  as  a 
205]  person  of  no  *credit,  and  never  intended  or  held  out  the 
least  in  the  world  that  they  would  advance  money  to  him. 

It  appears  to  their  Lordships  that,  under  these  circumstances, 
it  was  a  perfectly  fair  transaction  for  them  to  say  to  the  master 
"  You  must  give  us  a  bottomry  bond  ;  but  you  shall  draw  a 
bill  on  Gummy  who  is  a  person  in  good  credit,  and  who  has  put 
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the  ship  into  our  hands,  and  who  may  be  desirous  to  prevent 
the  bottomry  premium  being  incurred,  tmd  so  his  security  on 
the  ship  being  lessened ;  he  may  prefer  to  pay  these  expenses 
rather  than  to  have  his  security  lessened  by  the  bottomry  bond 
being  enforced  against  the  ship.  Still  draw  a  bill  on  him,  and 
if  he  pays  that  bill  well  and  good ;  then  there  will  be  no  bot- 
tomry/' 

It  appears  to  their  Lordships  that,  under  the  circumstances, 
that  was  a  perfectly  fair  mode  of  dealing  on  the  part  of  the 
ship  agents,  and  that  it  would  be  wrong  to  hold  that  the  bot- 
tomry bond  was  bad  on  the  ground  that  it  was  given  to  the 
mortgagees'  agents. 

ITeither  does  it  appear  that  there  was  the  least  reason  to  sup- 
pose that  anybody  else  would  have  advanced  money  ou  bot- 
tomry on  the  same  conditions.  Other  parties  very  likely  might 
have  been  found  to  advance  money  on  bottomry  for  the  voyage. 
They  would  have  expected  to  have '  obtained  their  bottomry 
premium,  at  all  events  if  the  ship  arrived,  and  it  is  not  likely 
that  anybody  else  would  have  been  content  to  draw  a  bill  on 
Gumm  and  take  the  chance  of  that  being  paid^  and  say,  if  that 
is  paid,  then  the  bottomry  bond  is  not  to  be  enforced. 

Therefore,  on  this  part  of  the  case,  their  Lordships  agree 
with  the  judgment  of  the  learned  judge  in  the  court  below, 
that  the  bottomry  bond  is  perfectly  valid. 

The  next,  and  a  very  important  part  of  the  case  is  this: — It 
is  said  that  the  bill  of  exchange  was  never  properly  presented, 
and  never  properly  dishonored,  and  that  the  Court  of  Admi- 
ralty in  Ireland,  as  a  Court  of  Equity,  ought  to  have  prevented 
the  bond  being  enforced,  and  ought  to  have  decreed  that  all 
that  the  parties  were  entitled  to  was  to  have  the  bill  .of  ex- 
change paid. 

The  circumstances  on  that  part  of  the  case  were  these: 
The  bill  on  Gumm  was  drawn  at  ten  days'  sight,  and  there  ap- 
pears to  have  been  a  reason  why  it  was  drawn  on  a  few  days' 
sight,  and  why  it  was  important  that  it  should  be  accepted  im- 
mediately, *naniely,  that  it  was  known  that  the  voyage  [206 
to  OiUao  would  probably  not  last  very  much  longer  than  the 
time  it  would  take  for  the  bill  to  arrive  in  Enghnd^  and  that 
if  the  ship  was  to  be  seized  and  the  bottomry  bond  was  to  be 
enforced  at  Callao,  there  would  be  very  little  time  left  after  the 
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bill  arrived,  before  it  would  be  necessary  to  send  out  orders 
from  England  to  seize  the  ship  at  CtdUio. 

The  bill  arrived  in  England  on  the  1st  of  November,  and,  un- 
fortunately, Oumm  had  died  some  weeks  before,  which  has 
caused  the  whole  difficulty  in  this  part  of  the  case.  The  bill 
had  been  sold  to  a  bank  in  Melbourne^  and  the  bottomry  bond 
had  been  also  deposited  with  the  bank  as  a  security  for  the 
payment  of  the  bill,  and  the  bill  with  the  bond  had  been  sent 
over  to  the  bank's  agents  in  London.  The  bill  was  sent  to 
GumnCs  office  to  be  presented  in  the  ordinary  way,  Carrie^  the 
manager  of  the  bank,  not  being  aware  that  Gumm  was  dead. 
When  the  person  sent  comes  there,  he  finds  Ford^  who  had  been 
the  manager  of  the  business  during  Gummas  lifetime.  Gumm 
had  been  for  some  time  apparently  confined  to  his  bed,  and 
Ford  had  had  the  entire  management  of  his  business,  and  Ford 
is  found  there.  The  evidence  of  the  different  witnesses  do  not 
very  accurately  agree  as  to  what  took  place.  At  any  rate.  Ford 
would  not  accept  the  bill,  but  he  was  the  person  who  first  gave 
information  that  Gumm  was  dead,  and  that  he  had  left  exe- 
cutors. The  holder  of  the  bill  came  a  second  time,  and  a  third 
time,  and  Carrie  went  himself,  and  then  notice  was  given  that 
one  of  the  executors  was  abroad.  He  does  not  appear  to  have 
been  told  who  the  other  executor  was,  neither  did  Carrie 
inquire.  The  bill  certainly  was  not  accepted,  and  Ford  says 
that  he  had  no  authority  to  accept,  and  he  says  he  did  not  lead 
them  to  believe  that  he  dishonored  the  bill  on  the  part  of  the 
executors.  Their  Lordships  cannot  help  thinking  that  there 
must  have  been  an  impression  given  to  Carrie  that  Ford  did 
profess  to  act  for  the  executors,  and  did  tell  him  that  the  bill 
would  not  be  accepted.  He  told  them  on  one  of  the  occasions 
that  he  repudiated  the  transaction  altogether,  and  thought  the 
bottomry  bond  was  altogether  invalid. 

This  having  taken  place,  a  notary  is  sent.  The  notary  appears 
not  to  have  been  told  that  Gumm  was  dead,  and,  therefore,  he 
207]  *merely  presented  the  bill  and  caused  it  to  be  protested 
in  the  ordinary  way.  Hallett,  one  of  the  persons  who  had  been 
named  in  the  will  of  Gumm  as  executor,  was  living  in  London, 
and  Ford  communicated  with  him  ;  therefore,  Ilallett  certainly 
had  information  that  this  bill  had  been  presented.  He  referred 
them  to  the  solicitors  who  had  acted  for  Gamm.^  and  were  ap- 
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parently  acting  for  the  executors.  What  precisely  passed  with 
the  solicitors  does  not  appear,  but  communications  were  had 
by  Ford  with  Smithy  or  persons  acting  for  Smithy  for  the  purpose 
of  endeavoring  to  raise  money  for  paying  the  bill,  and  Ford 
called  on  Carrie  on  the  5th  of  November,  1869,  and  left  a  letter 
which  whether  he  had  authority  from  the  executors  or  not, 
professed  to  be  written  by  the  authority  of  the  executors,  and 
and  asked  that  the  bill  should  be  presented  again  when  it  be- 
came due.  But  they  did  not  hold  out  or  make  any  promise 
that  it  would  be  paid.  Then  Gurrie  told  them  that  the  bill 
would  be  sent  out  on  the  6th,  which  was  the  day  when  the  mail 
left,  which  would  take  the  orders  to  Chllao;  and  he  told  them 
that,  unless  the  bill  was  paid  that  night,  unless  they  produced 
the  cash,  he  should  send  out  the  bond  to  GaUao  for  the  purpose 
of  being  enforced ;  and  it  appears  to  their  Lordships  that  there 
was  no  distinct  promise  that  the  money  should  be  paid  prior  to 
the  time  when  the  bond  was  sent  out 

The  main  question  to  be  decided  really  is,  whether  the  bond 
was  sent  out  too  soon.  After  the  bond  had  been  sent  out  there 
were  a  variety  of  negotiations,  and  before  the  time  when  the 
ten  days  and  the  days  of  grace  would  have  elapsed ;  assuming 
the  presentment  to  have  been  good,  there  was  a  promise  that  if 
the  bond  and  the  bill  were  given  up  the  amount  of  the  bill 
would  be  paid ;  but  then,  the  bond  having  gone  out  that  could 
not  be  done,  and  a  claim  was  made  for  an  indemnity  that  was 
refused;  and  further  iiegotiationa  went  on,  and  the  result  was 
that  the  parties  never  agreed. 

The  question  then,  is,  was  the  bill  presented?  Their  Lord- 
ships think  that  it  is  hardly  necessary  in  deciding  this  case  to 
say,  whether  the  Bill  was  i)resented,  or  that  it  would  have  been 
a  good  presentment  of  the  bill  for  the  purpose  of  giving 
notice  of  dishonor  to  prior  parties  to  the  bill.  There  appears 
to  be  very  little  authority  indeed  as  to  what  is  to  be  done  to 
present  a  bill  under  *tlje30  circumstances.  It  is  laid  [208 
down  in  Mr.  Justice  Bt/les^  book  on  bills  that  if  the  drawee  of 
a  bill  is  dead  the  party  ought  to  inquire  f»)r  his  personal  repre- 
sentative. But  in  the  present  case  no  administnition  had  been 
taken  out,  and  no  will  had  been  proved.  Then  if  a  party  who 
presents  a  bill  is  informed  that  there  has  been  a  will,  and  per- 
sons named  in  the  will  as  executors,  but  who  have  not  taken 
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out  probate,  who  have  not  determined  whether  they  will  act  or 
not,  ia  he  bound  to  present  it  to  such  a  person  who  may  or  may 
not  afterwards  take  out  probate,  or  may  or  may  not  afterwards 
turn  out  to  be  executor  ?  There  is  very  great  difficulty  in  that. 
There  seems  great  difficulty  in  saying  that  a  person  would  be 
bound  to  take  the  acceptance  of  anybody  whose  authority  to 
give  that  acceptance,  and  whose  authority  as  executor,  had  not 
been  recognized  by  probate  being  granted. 

Their  Lordships  do  not  think  it  necessary  to  give  a  decisive 
opinion  on  that  question,  because  they  agree  with  the  argument 
that  they  have  heard  that  the  real  question  here  is,  did  the  par- 
ties do,  under  all  the  circumstances,  what  was  reasonable  for 
the  purpose  of  getting  the  bill  accepted  and  paid  ?  Their  Lord- 
ships are  of  opinion,  that  it  is  clear  that  if  the  bill  had  been 
presented  to  Halleit^  who  was  the  only  person  named  as  exe- 
cutor in  England^  it  would  have  had  no  effisct ;  that  he  would 
have  refused  to  accept  it,  and  that  presentment  to  him  would 
not  have  really  made  any  difference  in  the  case.  Look  at  what 
the  position  of  Malleti  was.  Gumm  was  not  liable  for  this  amount. 
It  would  have  been  a  very  serious  thingindeed  for  any  executor  to 
accept  a  bill  drawn  upon  his  testator  for  a  debt  for  which  his  tes- 
tator was  not  actually  liable.  Halleii  was  informed  by  Ford  of  the 
bill  having  been  drawn  and  presented.  He  referred  to  his  at- 
torney, who  afterwards  appeared  in  some  of  the  negotiations, 
and  was  present  at  them.  If  Hallett  had  already  intended  to 
accept  it  there  was  ample  opportunity  for  them  to  have  seen 
and  informed  Carrie  that  the  bill  would  have  been  accepted ; 
but  before  the  bond  was  sent  out  the  executors  never  offered 
to  accept,  neither  did  anybody  offer  to  accept,  nor  did  anybody 
offer  to  promise  to  pay ;  but  all  that  was  said  was,  "  We  desire 
that  you  should  keep  this  bill  for  some  more  days,  until  in  the 
ordinary  course  it  becomes  due,  and  then  present  it  again."  Was 
209]  Ouy^rie  bound  to  wait  under  *these  circumstances  ?  Their 
Lordships  think  he  was  not,  and  for  this  reason  ;  time  was  very 
material.  It  was  known  that  even  if  they  sent  out  by  that  mail 
it  was  very  doubtful  whether  the  bond  would  arrive  out  in  time 
at  Callao  in  order  to  stop  the  ship.  If  the  ship  left  Callao  the 
consequences  would  be  that  it  would  go  to  the  Chinchas,  take  in 
a  cargo  of  guano,  and  there  would  be  all  the  risk  of  the  voyage 
from  the  Chine fuis  to  Englnml ;  and  moreover,  though  possibly 
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the  parties  did  not  know  that  such  was  the  law,  the  bond  hav- 
ing become  due,  and  being  forfeited  seven  days  after  the  arrival 
of  the  ship  at  CallaOj  the  bottomry  holders  would  have  had  no 
insurable  interest  on  the  subsequent  voyage. 

Under  these  circumstances  it  was  very  material  that  they 
should  send  out  the  bond  by  the  first  mail,  and  the  other  par- 
ties must  have  been,  or  at  any  rate  ought  to  have  been,  aware 
of  that. 

Therefore,  on  the  whole  it  appears  to  their  Lordships,  that 
the  bond  was  not  sent  out  too  early,  that  there  was  no  violation 
of  the  agreement  which  Messrs.  Dickson  ^  Williams  had  made 
at  the  time  the  bond  and  the  bill  of  exchange  was  taken,  that 
they  would  give  the  opportunity  to  Gumm  of  accepting  and  pay- 
ing the  bill  before  they  would  enforce  the  bond.  No  doubt  it 
was  a  misfortune  for  which  nobody  was  answerable,  that  Gumm 
happened  to  be  dead.  But  still  their  Lordships  think,  that  the 
bill  having  arrived,  and  there  being  several  days  during  which 
the  bank  could  get  neither  acceptance  nor  payment  before  the 
next  mail  went  out,  they  were  justified  in  sending  out  orders  by 
that  mail  with  the  bond,  to  have  the  bond  enforced. 

The  next  question  to  be  decided  is  this :  was  the  bond  so 
draw^n  as  to  hypothecate  any  freight  which  might  be  earned  be- 
tween Cullao  and  England  ;  the  bond  was  made  payable  at  Gal- 
lao,  and  it  is  objected  that  though  the  bond  may  be  generally 
good,  yet  it  is  bad  as  respects  subsequent  freight.  And  their 
Lordships  are  of  opinion,  that  the  bond  does  not  validly  hypo- 
thecate such  freight,  although  it  was  admitted  that  the  bond 
being  bad  in  that  respect  does  not  make  it  entirely  bad,  but 
that  it  is  still  good  as  respects  the  ship.  An  ordinary  bottomry 
bond  beyond  all  question  only  pledges  the  ship,  and  sometimes 
the  cargo  and  the  freight  to  be  earned  on  the  voyage  which  is 
to  be  accomplished  before  the  *bottomry  bond  becomes  [210 
payable ;  and  their  Lordships  have  not  been  referred  to  any 
case  in  which  freight  to  be  earned  on  a  subsequent  voyage  has 
been  included  in  a  bottomry  bond.  It  was  held  in  The  Jacob  {^) 
that  the  subsequent  freight  under  very  peculiar  circumstances 
might  be  liable,  but  there  is  no  form  of  a  bottomry  bond  pro- 
duced which  on  the  face  of  it  professes  to  charge  and  hypothe- 
cate the  subsequent  freight ;  and  their  Lordships  are  of  opinion, 

(»)  4  Rob.,  245. 
8  Eng.  Rep.I  _12  . 
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that  subsequent  freight  cannot  be  hypothecated,  for  this  reason  : 
That  by  the  very  nature  of  the  bottomry  bond  the  person  who 
takes  it  is  to  become  liable  for  the  maritime  risk,  and,  there- 
fore, nothing  can  be  hypothecated,  except  something  which  is 
in  danger  of  perishing  by  maritime  risk  during  the  time  that 
the  bond  is  running.  But  here  that  freight  was  not  begun  to 
be  earned,  the  cargo  was  not  loaded  on  board  until  after  the 
bond  was  forfeited,  and  when  no  maritime  risk  was  being  run 
by  the  person  who  had  advanced  his  money  on  bottomry,  be- 
cause the  bond  being  forfeited  he  already  had  got  the  personal 
security  of  the  master.  And,  moreover,  if  there  can  be  a  valid 
pledge  of  the  freight  until  the  bottomry  bond  holder  chooses  to 
seize  the  ship.  It  is  difficult  to  see  where  the  end  of  it  would 
be. 

The  only  case  which  has  been  cited  was  the  case  of  Tie 
Jacob  (^) ;  it  is  unnecessary  to  say,  whether  that  was  rightly  de- 
cided, but  it  hardly  appears  to  be  an  authority  on  the  question, 
for  there  the  subsequent  freight  had  not  been  hypothecated  : 
but  Lord  Stowell  came  to  the  conclusion  that  by  deviating  from 
the  proper  voyage,  and  from  going  away  too  early,  the  ship 
owner  had  wrongfully  deprived  the  bottomry  bond  holder  ot 
the  freight  which  really  was  pledged,  namely,  the  freight  to  be 
earned  in  the  current  voyage,  and  that,  therefore,  it  was  right, 
the  ship  having  got  away  before  it  could  be  seized,  to  hold  that 
the  subsequent  freight  could  be  seized.  Their  Lordships  give 
no  opinion,  whether  that  was  right  or  wrong,  but  that  case  does 
not  appear  to  be  an  authority  for  giving  a  pledge  of  the  subse- 
sequent  freight.  Their  Lordships  have  come  to  the  conclusion 
that  there  was  no  valid  pledge  of  the  subsequent  freight. 

The  question  then  arises,  what  ought  to  be  done  ?  Both  ship 
211]  ^^^d  *freight  were  seized  when  the  ship  arrived  at  Cork. 
Bail  was  given  generally,  and  the  ship  wa«  released,  and  earned 
freight  subsequently.  Then  it  was  said,  that  because  the  bail 
had  been  given  generally,  the  ship  and  freight  had  been  re- 
leased, there  could  be  no  subsequent  inquiry  into- the  value  of 
the  ship  and  freight;  but  practically  the  parties  by  giving  bail 
must  be  considered  to  have  agreed  that  if  the  bond  was  held 
to  be  valid  in  any  part  then  the  bail  would  pay  the  amount  of 
the  bottomry  bond,  which  was  the  amount  for  which  they  had 

(»)  4  Rob..  245. 
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given  bail.  Their  Lordships  find  that  that  is  not  the  rule  in 
the  Admiralty  Courts,  but  that  after  bail  has  been  given,  on  a 
proper  case  being  made  out,  the  Court  of  Admiriilty  will  go 
into  the  question,  whether  the  res  which  was  seized  —  the  whole 
of  the  property  which  was  attached  —  was  of  more  or  less  value 
thau  the  amount  for  w-hich  bail  was  given,  and  if  it  is  found 
that  it  is  of  less  value,  then  the  parties  will  only  b^e  obliged  to 
pay  the  amount  of  that.  That  appears  to  have  been  decided 
by  Dr.  Lushington  in  the  case  of  The  Duchesse  de  Brabant  (*) ; 
but  that  was  a  case  of  collision.  The  marginal  note  is,  **  The 
bail  is  only  liable  to  the  extent  of  the  value  of  the  ship  and 
freight,  and  not  for  the  full  amount  of  the  damage  done,  even 
although,  as  in  the  present  case,  bail  may  have  been  given  for 
a  sum  beyond  the  value  of  the  ship  and  freight;"  and  there  it 
was  decided,  that  on  a  proper  case  being  made  out,  a  subse- 
quent inquiry  may  be  made  into  the  value  of  the  ship  and 
freight,  notwithstanding  bail  has  been  given  for  a  larger  sum. 
If  that  may  be  so  when  both  ship  and  freight  are  held  to  be 
liable,  d  fortiori^  their  Lordships  are  of  opinion,  that  it  would 
be  the  case  if  the  Court  comes  to  the  decision  that  though 
the  ship  is  liable  the  freight  is  not ;  and,  therefore,  they  are  of 
opinion,  that  the  decree  of  the  Court  below  ought  to  be  varied 
by  declaring  that  the  bottomry  bond  was  not  a  valid  hypothe- 
cation of  the  freight  earned  by  the  vessel  on  the  voyage  from 
Callao  to  Enghndy  and  operated  only  as  a  hypothecation  of  the 
ship,  and  by  referring  it  to  the  registrar  to  ascertain  what  was 
the  value  of  the  ship  when  released.  Subject  to  that  variation, 
the  decree  of  the  Court  below  will  be  affirmed,  but  the  decree 
having  been  varied  in  a  substantial  part  of  the  case,  their  Lord- 
ships will  humbly  report  to  Her  *Majesty  that  it  should  [212 
be  affirmed  with  that  variation,  but  without  costs  to  either  side. 
Their  Lordships  understand  that  it  will  be  for  the  convenience 
of  both  parties  that  the  cause  should  be  retained  in  this  Court, 
and  that  the  questions  remaining  to  be  determined  should  come 
before  Her  Majesty's  Registrar  in  Maritime  causes.  This  course 
may,  therefore,  be  pursued. 

Solicitors  for  the  Appellant :    Weslall  ^  Eoberts. 
Solicitors  for  the  Respondents  :    Wallons,  Bubb  ^  Walton. 

(»)  1  Swa.,  264. 
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J.C*  Feb.  14, 15, 1872. 

The  Owners  of  the  Ship  Marpesia,  Appellants ; 

AND 

The  Owners  of  the  Barque  or  Vessel  America  and  Her 
Cargo,  Kespondeuts. 


THE  MARPESIA. 


[Law  Reports,  4  Privj  Conncil  Cases,  212.1 

ON  APPEAL  FROM  THE  HIGH  COURT  OF   ADMIRALTY. 

Collision —  Inetitable  accident,  definitioii  of —  Onus  ofpi'oof — Pleadings —  Costa. 

Inevitable  accident  is  that  which  the  party  charged  with  the  damage  could 
not  possibly  prevent  by  the  exercise  of  ordinary  care,  caution,  and  maritime 
skill :  The  Virgil  (')  followed  and  approved. 

Ucld,  affirming  the  principles  laid  down  in  The  Bolina  ('),  that  where  in  a 
cause  of  collision  the  defence  of  inevitable  accident  is  raised,  the  onun  of  proof 
lies,  in  the  first  instance,  on  those  who  brin^  the  suit  against  the  vessel  and 
seek  to  be  indemuifiiKl  for  damage  sustained ;  and  does  not  attach  to  the  vessel 
proceeded  against  until  a  pnmd  facie  ca.se  of  negligence  and  want  of  due  sear 
mauBhip  is  shown. 

If  a  Plaintiff*  in  a  collision  suit  intends  to  rely  upon  a  particular  act  of  negli- 
gence by  the  Defendant,  he  is  bound  specifically  to  allege  that  act  in  his  i>leadings. 
and  it  is  not  sufficient  that  the  act  may  be  included  generally  in  an  allegation  in 
213]  the  pleadings,  which  do  not  clearly  state  such  particular  *act ;  as  it  is  likely 
to  mislead  the  Defendant,  and  prevent  his  being  prepared  to  meet  that  particular 
case. 

Two  sailing  vessels  approaching  stem  on  in  such  a  manner  as  that,  under  the 
sailing  rules,  each  would  be  bound  to  port,  being  in  a  dense  fog,  only  sighted 
each  other  at  a  distance  of  about  two  hundred  yards.  The  defendants'  vet^sel, 
having  been  close  hauied  on  the  port  tack,  was  then  preparing  to  go  aliout,  and 
had  eased  off  her  head  sheets.  Both  vessels  immediately  ported,  but  came  into 
collision.  Only  one  minute  elapsed  between  the  time  of  sighting  and  the  col- 
lision. The  Plaintiffs'  petiiicm  alleged,  that  the  defendants' vessel  neglected  to 
port,  and  it  was  stated,  in  answer  to  a  question  by  the  Judge  of  the  Admiralty 
C'ourt,  that  the  head  sheets  of  the  Defendants'  vessel  were  not  again  hauled  aft. 
On  this  evidence  that  vessel  was  held  to  blame  by  the  Admiralty  Court,  on  the 
gronnd  that  pbe  had  not  executed  all  the  proper  manoeuvres  which  she  might 
have  executed  after  nigliting  the  other  vessel : 

Jleld  (reversing  the  decision  of  the  Admiralty  Court),  that  the  collision  was  the 
result  of  an  inevitable  accident,  the  defendants'  vessel  having  done  all  that  could 
be  eff'ected  by  ordinary  care,  caution,  or  maritime  skill  in  the  short  space  of  time 
that  elapsed  ;  and  that  the  Plaintiffs,  if  they  meant  to  rely  upon  the  faci  that  the 
head  sheets  had  not  been  again  hauled  back,  ought  to  have  alleged  that  fact  in 
their  petition  as  the  cause  of  the  collision  ;  the  allegation  of  neglect  to  port  not 
sufficiently  indicating  the  nature  of  such  omission. 

It  is  a  rule  in  the  Adniii-alty  C'ourt,  in  cases  where  a  collision  is  found  to  Ije 
the  result  of  inevitable  accident,  to  make  no  order  as  to  costs,  unless  it  can  be 
shown  that  the  suit  was  brought  unreasonably  and  without  sufficient  pnmd  facie 
grounds.    This  rule  followed  by  the  Appellate  Court:    2' he  London  (•)  approved. 

^Present ;— Sir  James  William  Colvillb,  Sm  Montague  Edward  Smith. 
and  Sm  Robert  Porrett  Collier. 

0)  2  W.  Rob.,  205.  03  Notes  of  Cases,  210.  O  Br.  &  L.,  82. 
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This  was  an  appeal  from  a  decree  of  the  Court  of  Admiralty, 
in  a  cause  of  damage  civil  and  maritime,  brought  by  the  re- 
spondents the  owners  of  the  barque  America^  and  the  owners 
of  her  cargo,  against  the  ship  Marpesia^  belonging  to  the  appel- 
lants, for  the  recovery  of  damages  in  respect  ot  a  collision  which 
happened  between  the  two  vessels. 

The  collision  took  place  at  about  10  a.m.  on  the  2l8t  of  May, 
1870,  in  the  St.  George's  Chanml^  near  the  Saliees  Light  Ship. 

The  Marpesia  was  prosecuting  a  voyage  from  Liccrpuol  to 
Melbourne^  South  Australia^  laden  with  a  general  cargo.  She  was 
a  ship  of  1,443  tons  register,  and  was  237  feet  in  length.  The 
wind  was  about  S.W.,  and  until  just  before  the  collision  the 
Marpesia  was  sailing  by  the  wind  on  the  port  tack,  heading 
about  from  W.  by  N.,  to  W.N.W.,  her  speed  being  about  five 
knots.  The  America  was  bound  from  Quetnsiown\o  Glasgow 
with  a  cargo  of  sugar,  and  was  proceeding  under  all  square 
sail,  with  a  free  wind  heading  about  E.  by  S. 
*From  the  evidence,  it  appeared  that  a  dense  fog  pre-  [214 
vailed  at  the  time  of  the  collision,  the  utmost  distance  at  which 
it  was  possible  to  see  a  ship  being,  according  to  the  evidence 
of  the  master  of  the  America,  about  from  one  hundred  to  one 
hundred  and  fifty  yards,  and  in  his  deposition  before  the  Re- 
ceiver of  wrecks  he  admitted,  that  there  was  no  time  to  alter 
sail  on  either  vessel.  It  was  proved  on  the  part  of  the  Marpesia^ 
that  her  helm  had  been  put  to  starboard  for  the  purpose  of  put- 
ting her  from  the  port  on  to  the  starboard  tack,  and  that  she 
was  under  the  influence  of  her  starboard  helm,  and  that  her 
head  slieets  had  been  eased  oft'  when  the  head  sails  of  the  Ame- 
rica were  seen  ahead  emerging  through  the  fog,  and  that  the 
helm  of  the  Marpesia  was  immediately  put  hard  aport,  but  that 
the  collision  nevertheless  occurred,  the  jibboom  of  the  Marpesia 
passing  over  the  America,  and  the  stem  of  the  Marpesia  taking 
the  port  side  of  the  America. 

The  defence  relied  on  by  the  appellants  was  that  the  colli- 
sion was  the  result  of  inevitable  accident. 

The  judge  of  the  court  below  (The  Right  Hon.  Sir  Robert 
Phillimore)  held  that  the  Marpesia  was  solely  to  blame,  as  she 
ought  to  have  hauled  aft  her  head  sheets  and  let  go  all  the  lee 
braces,  and  pronounced  the  Marpesia  to  blame  for  the  collision. 

The  appeal  was  from  this  decree. 

Mr.  Butt,  Q.C.,  and  Mr.  E.  C  Clarkson,  for  the  Appellants : 

Our  contention  is,  that  the  evidence  established  the  fact  that 
the  collision  was  the  result  of  inevitable  accident,  and  could  not 
have  been  avoided  by  the  exercise  of  ordinary  care,  caution,  or 
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maritime  skill  by  either  vessel :  The  Virgil  (*).  There  was  no 
negligence  on  the  part  of  the  Marpesia.  it  was  proved  that,  in 
the  state  of  weather,  the  Ameriea  was  seen  by  us  as  soon  as  it 
was  possible  for  those  on  board  the  Marpesia  to  discern  her,  and 
that  immediately  proper  measures  were  taken  to  avoid  a  col- 
lision, though  the  time  proved  insufficient  to  prevent  it :  The 
LochWbo  (*).  Owing  to  the  short  distance  at  which  the  America 
was  sighted,  it  was  impossible  for  the  head-sheets,  of  the  Mar- 
pesia to  have  been  hauled  in  time,  or  to  haul  her  aft  head-sheets, 
as  this  was  a  part  of  the  manoeuvre  of  porting  her  helm,  and 
215]  would  have  assisted  the  ship  in  more  *elfectually  an- 
swering her  helm  :  and  the  ground  on  which  the  judgment  of 
the  judge  of  the  admiralty  proceeds  is,  that  we  did  not  do  that 
which  was  not  in  our  power  to  have  done,  to  make  our  vessel 
answer  her  helm  after  porting,  and  so  avoid  the  collision. 
ThereforCj^he  erroneously  concluded  that  we  did  not  obey  the 
steering  and  sailing  rules,  art.  11,  by  porting  helm  in  time,  for 
which  negligence  lie  held  the  defendants  liable.  This  point, 
however,  was  not  raised  by  the  pleadings  or  insisted  on  in  the 
argument,  but  alone  was  suggested  by  the  court.  If  the  plaint- 
itis  intended  to  raise  such  a  point,  or  to  rely  on  it,  they  were 
bound  to  have  stated  it  in  their  pleadings,  so  as  to  give  tlie  de- 
fendant an  opportunity  of  meeting  such  an  allegation  by  evi- 
dence. The  court  below  was  not  entitled  to  give  judgment  on 
an  issue  not  raised  by  the  pleadings  :vr/ie  EbeTiezer  (^) ;  The 
Speed  (*).  The  plaintilfs  were  bound  to  prove  their  case  secun- 
dum  allegata  el  probata :  The  North  Amaica  {*) ;   The  Aim  (*). 

Mr.  Mibvard,  Q.  C,  and  Mr.  A.  CoheUy  for  the  Respondent : 

First,  it  was  proved  by  the  evidence,  that  the  America  was 
not  in  any  way  to  blame  for  the  collision,  and  that  the  collision 
was  not,  as  alleged,  an  inevitable  accident  by  reason  of  the  31ar- 
pesia  being  in  stays,  or  otherwise.  She  was  bound  to  have 
assisted  her  helm  by  hauling  in  her  head-sheets  and  letting  her 
lee  braces  go.  It  is  alleged  in  the  pleadings,  that  the  Marpesia 
neglected  to  port  her  helm.  That  allegation  refers  not  merely 
to  the  act  of  putting  her  helm  to  port,  but  includes  all  other  mea- 
sures which  a  seaman  would,  in  the  exercise  of  nautical  skill, 
adopt  for  the  purpose  of  throwing  his  ship's  head  to  starboard, 
and  so  assisting  his  port  helm.  It  was  not  necessary  to  alkge 
in  the  pleadings  in  specific  terms  that  the  Marpesia  neglected  to 
do  this,  or  to  let  her  lee  braces  go.  Secondly,  with  respect  to 
the  doctrine  of  inevitable  accident:  the  rule  at  Common  Law 

(1)  2  W.  Rob.,  301-205.  («)  Ibid,  225-227. 

O  8  W.  Rob..  310-318.  (»)  12  Moore's  P.  C.  Cases,  831. 

O  2  W.  Rob.,  296-209.  (•)  13  Moore's  P.  C.  Cases,  198. 
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is,  that  a  plaiutiflF  is  bound  to  give  primd  facie  proof  that  the 
defendant  is  g:uilty  of  negligence,  even  where  the  defence  of 
inevitable  accident  is  set  up,  and  not  until  that  fact  is  established 
is  the  onus  of  proof  shifted  to  the  defendant ;  but  a  different 
rule  previlils  in  the  Admiralty  Court  —  when  inevitable  acci- 
dent *is  pleaded,  it  is  the  practice  for  the  defendant  to  [216 
begin,  and  the  onus  is,  therefore,  thrown  upon  them.  The  Ap- 
pellants are  bound,  therefore,  to  satisfy  the  Court  that  they  did 
all  they  could  to  avoid  the  accident,  and  we  contend  that  they 
have  failed  to  do  so.  Thirdly,  with  respect  to  the  default  of  the 
appellants,  we  contend  that  the  evidence  shows  that  there  was 
a  want  of  ordinary  care  and  nautical  skill  on  the  part  of  the 
MarpesiUy  in  not  taking  the  proper  steps,  as  pointed  out  in  the 
judgment  of  the  Court  below,  to  avoid  the  collision.  Even  if 
the  decree  of  the  Court  below  should  be  reversed,  the  respond- 
ents ought  not  to  be  condemned  in  costs,  as  they  had  good 
grounds  for  instituting  the  suit :  The  London  (^) ;  The  Itiner- 
ant {^. 

Judgment  was  pronounced  by 

Sir  James  Colvillb  : 

This  is  a  case  of  collision  brought  by  the  owners  of  the  barque 
America  against  the  owners  of  the  ship  Mnrpesia,  the  America 
having  been  run  down  by  the  Marpesia  in  St,  George^s  Channel^ 
on  the  21st  of  May,  1870.  The  points  raised  by  the  appeal  lie 
in  an  extremely  narrow  compass.  It  is  admitted,  on  all  hands, 
that  the  collision  took  place  in  daylight,  about  ten  o'clock  in  the 
morning,  but  in  .a  very  thick  fog,  in  which  the  vessels  could 
only  discern  each  other  at  a  very  short  distance. 

It  is  found  by  the  learned  Judge  of  the  Admiralty  Court,  that 
the  distance  at  which  they  could  have  been  visible  to  each  other, 
was  not  more  than  from  two  hundred  and  fifty  to  three  hundred 
yards. 

It  is  now  admitted  on  the  side  of  the  Marpesia^  that  no  blame 
is  attributable  to  the  America  ;  and  it  would  further  appear  that 
neither  in  the  Court  below,  nor  now,  is  it  seriously  contended, 
that  the  Marpesia  was  in  fault  in  any  of  the  particulars  which 
are  specially  stated  in  the  petition  of  the  America^  unless  it  be 
in  one  to  be  afterwards  considered.  It  is  no  longer  contended, 
that  she  was  proceeding  at  an  improper  rate  of  speed  considering 
the  state  of  the  weather ;  or  that  a  good  look-out  was  not  kept 
on  board  that  vessel ;  nor  is  it  now  contended,  that  her  helm 
was  improperly  starboarded,  or  that  she  made  default  in  not 
keeping  out  of  the  way  of  the  America^  as  she  was  bound  to  do. 

0)  ?r.  &  L.,  82.  O  2  W.  Rob.,  236. 
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217]  *The  only  point  which  is  now  made  on  behalf  of  the 
respondents  is,  that  it  cannot  be  said  that  those  on  board  the 
Marpesia  did  not  make  default  in  not  portinjs^  the  helm  of  their 
vessel  within  the  proper  sense  to  be  attached  to  those  words. 

The  clear  and  admitted  facts  of  the  case  seem  to  be  these : 
the  vessels  were  proceeding  one  down  the  Iri^h  Channel  and 
the  other  up  the  Irish  Channel  in  a  thick  fog.  They  could  not 
have  seen  each  other  at  a  distance  of  more  than  three  hundred 
yards.  Their  Lordships  are  rather  disposed  upon  the  evidence 
to  say,  that  three  hundred  yards  is  an  extreme  limit,  and  that 
the  distance  within  which  each  vessel  was  visible  to  the  other 
was  probably  nearer  two  hundred  yards.  The  combined  speed 
of  the  vessels  would  seem  from  the  evidence  to  have  been  about 
eight  knots  an  hour,  and  the  result  of  this  state  of  things  is, 
that  not  more  than  a  minute,  if  so  much  as  a  minute,  must  have 
been  the  time  which  elapsed  between  the  sigliting  of  the  two 
vessels  by  each  other  and  the  actual  coUisioti. 

It  is  further  admitted,  that  the  two  vessels  were  proceeding 
in  such  a  manner  as  that,  under  the  sailing  rules,  each  would 
be  bound  to  port  its  helm;  that  they  were  in  fact  approaching 
each  other  stem  on. 

It  is  also  established  by  the  evidence,  that  immediately  before 
the  Marpesia,  which  had  been  close  hauled  on  the  port  tack, 
sighted  the  America,  she  was  proceeding  to  tack.  It  may  be  a 
question  how  far  she  had  gone  in  that  manoeuvre,  but  she  had 
put  down  her  helm,  and  had  come  up  two  or  three  points,  and 
was  in  the  act  of  altering  her  rigging  in  order  to  complete  the 
operation  of  tacking.  When,  however,  the  two  vessels  sighted 
each  other,  her  helm  was  shifted,  and  put,  as  they  were  bound 
to  put  it,  hard-a-port. 

In  that  state  of  things,  what  is  attributed  to  the  Marpesia  by 
the  judgment,  and  substantially  the  only  fault  that  has  now  been 
imputed  to  her  at  the  bar,  is  that  she  did  not  do  something  more 
than  port  her  helm ;  that  she  did  not  take  steps,  which  it  is  as- 
sumed she  might  have  taken,  in  order  to  put  the  foresails  into 
such  a  position  that  the  full  pressure  of  the  wind  whilst  she  was 
under  the  port  helm  would  come  upon  them ;  and  also  to  ease 
the  pressure  of  the  wind  upon  the  after  sails  of  the  vessel ;  the 
result  of  which  operation  would  have  been  that  she  would  have 
218]  P*'^id  off  *more  rapidly  under  the  port  helm  than  she  did  ; 
and  in  that  way,  as  it  is  contended,  might  have  gone  clear  of 
the  Arnenca. 

The  finding  of  the  learned  judge  in  the  court,  below  on  this 
point  is  in  these  words  : —  *'  Now,  she  ported  lier  helm,  but  I 
am  instructed  by  the  elder  brethren  that  if  she  had  Jiccompanied 
that  manoeuvre  by  hauling  aft  the  head-sheets  again,  and  letting 
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^o  all  the  lee  braces  (and  it  13  to  be  observed  that  all  her  hands 
were  on  deck  at  the  time),  in  all  probability  she  would  have 
avoided  the  collision,  and  at  all  events  have  placed  herself  in  a 
position  of  having  done  all  in  her  power  to  prevent  the  accident. 
Not  having  done  so,  I  must  hold,  that  she  failed  to  execute  the 
proper  manoeuvree,  which  after  sighting  the  America  it  was 
conipetent  for  her  to  have  executed,  and,  therefore,  that  she  is 
to  blame  for  this  collision." 

It  is  to  be  observed  that  the  judge  does  not  in  terms  find  that 
the  collision  would  have  been  avoided  if  she  had  done  that 
which  it  is  stated  she  omitted  to  do.  His  finding  is  only  that, 
in  all  probability,  she  would  have  avoided  the  collision,  and 
that  at  all  events  she  would  have  been  in  a  position  in  which 
lier  owners  might  have  said  more  unanswerably,  that  she  had 
done  all  in  her  power  to  prevent  the  accident. 

As  far  as  their  lordships  can  see,  the  negligence  thus  imputed 
was  not  made  a  pointin  the  suit,  until  the  learned  judge,  acting 
upon  the  advice  of  the  elder  brethren,  gave  his  judgment.  The 
omission  is  not  expressly  alleged  in  the  pleadings  as  a  culpable 
omission  on  the  part  of  the  Maiycsia.  The  respondents'  coun- 
sel contended  that  it  is  included  in  the  allegation  that  she  did 
not  port  her  helm,  because  they  urge  that  if  she  had  done  what 
she  omitted  to  do  to  her  sails,  she  would  have  answered  the 
l>ort  helm  more  efllciently.  But  it  appears  to  their  lordships 
that,  if  that  was  the  case  intended  to  be  made,  the  pleadings 
ought  to  have  stated  it,  and  not  having  done  so  it  was  likely  to 
mislead  the  parties  and  prevent  their  coming  to  meet  that  case. 

Nor  do  their  Lordships  find  that  the  point  was  realiy  raised 
by  ihe  cross-examination.  There  was,  no  doubt,  a  good  deal 
of  cross-examination  of  the  captain  and  one  of  the  other  wit- 
nesses as  to  the  discrepancies  between  the  evidence  they  gave 
at  the  hearing  and  the  statements  in  the  log,  as  to  what  had 
been  done  with  the  cross-jack  yards  and  other  parts  of  the  rig- 
ging ;  but  it  seems  to  their  Lordships  that  that  cross-examination 
was  directed  rather  to  show  *that  the  ship  was  not,  as  had  [219 
been  stated  in  the  log,  and  in  the  case  originally  put  forward 
by  the  captain,  almost  at  rest  as  if  she  had  been  at  anchor,  atid 
that  the  operation  of  the  tacking  had  gone  so  far  that  she 
might  be  said  to  be  technically  "  in  stays,"  and,  therefore,  not 
under  control ;  and,  consequently,  that  the  cross-examination 
was  directed  to  show  that  there  was  a  greater  speed  upon  her 
than  was  admitted.  The  only  place  in  which  their  lordships 
can  find  that  the  point  was  directly  raised  in  the  evidence,  was 
in  the  examination  by  the  court,  not  of  the  captain,  but  of  the 
mate,  and  there  no  doubt,  the  court  asks  the  question,  "  Were 
the  head-sheets  let  go  ?"  The  answer  is,  "  eased  off."  That 
3  Eno.  Rep.1  13 
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would  only  go  to  show  what  was  the  state  of  the  vessel  at  the 
time.  The  Court  then  goes  on  to  ask,  "  And  when  were  they 
hauled  back  again  ?"  The  answer  is,  "  never  hauled  back  at 
all,  not  until  we  struck."  If  that  omission  were  intended  at 
the  time  to  be  treated  as  culpable  negligence',  one  would  have 
expected  that  the  examination  would  have  been  continued  in 
order  to  give  the  parties  an  opportunity  of  explaining  the  fact. 
But  as  far  as  their  Lordships  can  see,  it  was  mainly  on  these 
questions  and  answers  that  the  elder  brethren  suggested,  and 
the  learned  judge  found,  that  there  had  been  a  culpable  omis- 
sion on  the  part  of  the  Marpesia. 

In  consequence  of  one  of  the  arguments  at  the  bar,  it  seems 
desirable  to  sav  something  as  to  the  burthen  imposed  upon  a 
vessel  that  seeks  to  excuse  itself  for  a  collision  on  the  ground 
of  inevitable  accident. 

The  respondents'  counsel  suggested  that  there  is  some  differ- 
ence of  practice  between  the  Court  of  Admiralty  and  the  courts 
of  common  law  in  that  matter.  Their  lordships,  however,  can- 
not find  that  there  is  any  such  difference.  They  take  the  law 
as  they  find  it  laid  down  by  Dr.  Lushinglon  in  two  cases. 

In  the  case  of  The  Bolina  i^\  Dr.  Lxtshmgton  says :  **  With  re- 
gard to  inevitable  accident,  tne  onus  lies  on  those  who  bring  a 
complaint  against  a  vessel,  and  who  seek  to  be  indemnified, 
on  them  is  the  onus  of  proving  that  the  blame  does  attach 
upon  the  vessel  proceeded  against;  the  onus  of  proving  inevita- 
ble accident  does  not  necessarily  attach  to  that  vessel ;  it  is 
only  necessary  when  you  show  SLprivid  facie  case  of  negligence 
and  want  of  due  seamanship." 

220]  *Again  in  the  case  of  The  Virgil  (*),  the  same  learned 
judge  gives  this  definition  of  inevitable  accident:  "  In  my  ap- 
l)rehen8ion,  an  inevitable  accident  in  point  of  law  is  this ;  viz., 
that  which  the  party  charged  with  the  offence  could  not  possi- 
bly prevent  by  the  exercise  of  ordinary  care,  caution,  and  mari- 
time skill.  If  a  vessel  charged  with  having  occasioned  a  collision 
should  be  sailing  at  the  rate  of  eight  or  nine  miles  an  hour, 
when  she  ought  to  have  proceeded  only  at  the  speed  of  three 
or  four,  it  will  be  no  valid  excuse  for  the  master  to  aver  that 
he  could  not  prevent  the  accident  at  the  moment  it  occurred  ; 
if  he  could  have  used  measures  of  precaution  that  would  have 
rendered  the  accident  less  probable." 

Here  we  have  to  satisfy  ourselves  that  something  was  done 
or  omitted  to  be  done,  which  a  person  exercising  ordinary  caro 
caution  and  maritime  skill,  in  the  circumstances,  either  would 
not  have  done  or  would  not  have  left  undone,  as  the  case  may 
be.     Their  Lordships,  considering  the  admitted  time  which 

0)  3  Notes  of  Ca8?s.  210.  (')  2  W.  Rob..  2^. 
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elapsed  after  the  two  vessels  had  sighted  each  other  to  have  been 
not  more  than  a  minute,  and  the  state  in  which  the  Marpc&ia 
was,  in  attempting  to  go  about,  have  failed  to  come  to  the  con- 
clusion that  the  captain  was  to  blame  for  having  omitted  to  do 
that  which  the  judgment  seems  to  find  that  he  might  have  done. 
It  is  a  question  entirely  of  navigation,  and,  therefore,  it  is  one 
upon  which  they  have  felt  at  liberty  to  consult  the  nautical  as- 
sessors who  assist  their  Lordships;  and  they  have  been  confirmed 
in  the  opinion,  which  they  would  have  formed  themselves  from 
all  the  circumstances  of  the  case,  it  being  the  opinion  of  those 
gentlemen  that  the  time  was  so  short  that  the  omission  to  do 
that  which  has  been  said  ought  to  have  been  done  with  the  rig- 
ging and  the  sails  cannot  be  imputed  as  neghgence,  or  anything 
approaching  to  negligence,  in  the  master  of  the  JUarpesia.  It 
may  be  observed  that  this  view  of  the  case  is  in  some  measure 
duifirmed  by  a  statement  of  the  master  of  the  America^  who  in 
his  examination  before  the  receiver  of  wrecks,  said,  "  There  w^as 
no  time  to  alter  sails  on  either  vessel,  and  the  only  precautions 
were  confined  to  the  helm." 

Their  Lordships  having,  for  these  reasons,  come  to  the  con- 
clusion that  the  collision  in  this  case  was  one  of  those  unfortu- 
nate accidents  in  navigation  which  no  ordinary  care,  caution,  or 
*maritime  skill  could  have  prevented,  are  compelled  to  [221 
dissent  from  the  finding  of  the  learned  judge  of  the  admiralty 
that  the  Marpesia  was  solely  to  blame.  They  will,  therefore, 
humbly  recommend  her  majesty  to  allow  the  appeal,  to  reverse 
the  judgment  of  the  Court  below,  and  to  dismiss  the  suit. 

With, regard  to  the  question  of  costs,  their  lordships  have 
considered  the  matter.  They  find  that  in  the  case  of  the  Lon- 
don (')  Dr.  Lmhingion  stated  :  *'  In  this  case  the  Court  has  found 
that  the  collision  was  an  inevitable  accident,  and  pronounced 
against  the  damages ;  and  the  only  question  now  is,  whether 
tlio  plaintiflF  ought  to  be  condemned  in  costs.  I  quite  agree 
with  Mr.  Brett  that  on  principle  costs  ought  to  follow  the  event  ;'* 
(that  is  also  their  lordships'  view) ;  "  but  if  there  is  any  set  rule 
of  practice,  it  is  necessary  to  abide  by  that.  I  have  caused  in- 
quiry to  be  made,  and  I  find  that  in  these  cases  of  inevitable 
accident  the  usual  practice,  the  general  rule  I  may  call  it,  has 
been  to  make  no  order  as  to  costs,  as  I  had  occasion  to  state  in 
the  Itinerant  P).  But  looking  to  all  the  cases,  it  is  clear  that 
the  Court  still  holds,  and  will  on  occasion  exercise,  a  discre- 
tionary power  to  condemn  in  costs.  Thus,  in  the  Thornley  ('), 
I  ordered  the  plaintiflFto  pay  costs,  saying  that  he  had  no  suffi- 
cient ground  for  bringing  his  action.  I  deem  myself,  therefore, 
free  to  consider  the  circumstances  of  the  case,  and  I  must  say 
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that,  considering  the  collision  took  place  on  a  most  tempestuous 
nigbt,  a  nio^ht  in  which  in  this  one  place  eight  vessels  were 
wrecked,  the  plaintiff  had  good  reason  to  think  the  collision 
was  a  mere  accident  which  could  not  have  been  avoided,  and 
that  he  was  unduly  rash  in  bringing  his  action." 

Their  lordships,  therefore,  conceive  that  the  general  rule  of 
the  Court  of  Admiralty  is  in  these  cases  to  make  no  order  as  to 
costs,  and  that  in  order  to  justify  an  exception  to  that  rule  it 
must  be  shown  that  the  action  was  brought  unreasonably  and 
without  sufficient  primd  facie  grounds.  In  the  present  case  they 
cannot  say  that  there  were  not  such  grounds.  The  case  is  one 
in  which  the  unsuccessful  party  mio^ht  fairly  suppose  there  was 
ground  to  impute  blame  to  the  other,  and  seek  to  have  that 
question  tried.  Therefore,  there  will  be  no  costs  in  the  Court 
222]  below  ;  and  as  the  *party  came  here  to  support  the  decree 
whicn  he  had  obtained,  there  will  be  no  order  as  to  the  costs 
of  this  appeal.  The  order,  therefore,  which  their  lordships  will 
recommend  her  majesty  to  make  is  that  the  appeal  be  allowed, 
tlmt  the  decree  of  the  Court  of  Admiralty  be  reversed,  and  that 
in  lieu  thereof  a  judgment  be  made  declaring  that  the  collision 
was  the  result  of  inevitable  accident,  and  ordering  that  the  suit 
be  dismissed  without  costs,  and  that  each  party  do  bear  their 
own  costs  of  this  appeal. 

Proctors  for  the  Appellants :  Prltchard  ^  Son. 

Solicitors  for  the  Respondents  :    Walions^  Bubb  ^  Walton. 


J.C*  March  22, 1872. 

The  Australasian  Steam  Navigatiox  Company,  Appellants ; 

AND 

William  Henry  Morse  and  George  Philip  Morse, 
Respondents. 

[Iaw  Reports,  4  Privy  Council  Cases,  222.] 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

Sale  ofgoodM  of  an  absent  owner  by  matter  ofvesael^  Where  and  'under  what  cin 
eunuftances  justifiable^  What  constitutes  "  necessity"  in  cases  of  this  kind  de- 
fined. 

The  authoritr  of  the  master  of  the  ship  to  sell  the  goods  of  an  absent  owner  15 
derived  from  the  necessity  of  the  situation  in  >\hicli  he  is  placed  ;  and,  conse- 

*  Present  :Sm  William  Colvilk,  The  Lord  Justice  James,  Sir  Mox 
TAGUB  Edward  Smith,  and  Sir  I^obeut  Porrbtt  Collier. 
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qaently.  to  justify  his  selling,  lie  must  estaljlirli  (t)  a<trt?«essity  for  the  sale  ;  and  (2) 
inability  to  communicate  with  the  owner.  Under  lh9S{$  cx)uditions,  and  by  force 
of  them,  the  master  becomes  the  agent  of  the  owner  not  6nW  wilh  the  power, 
but  under  the  obligation  (within  certain  limits)  of  acting  fovTiimjJ  but  he  is  uot, 
in  any  case,  entitled  to  substitute  his  own  judgment  for  the  will -of  tbVoivner,  in 
selling  the  goods,  where  it  is  pjossible  to  communicate  with  the  oVi\t»/.*»*  '\ 

The  possibility  of  communicating  with  the  owner  depends  on  tlie'/utuna; 
stances  of  each  case,  involving  the  consideration  of  the  facts  which  creafe^fL^ 
urgency  for  an  early  sale,  the  distance  of  the  port  f n)m  the  owner,  the  nn»aiir<  ; 
*of  communication  which  may  exist,  and  the  general  position  of  the  Master  [223 
in  the  particular  emergency. 

Such  a  communication  need  only  be  made  when  an  answer  can  be  obtained, 
or  there  is  a  reasonable  expectation  that  it  can  be  obtained,  before  the  sahi. 
Where,  however,  there  is  ground  for  such  an  expectation,  every  endeavour,  so 
far  as  the  position  in  which  he  is  placed  will  allow,  should  be  made  by  the  Ma.s- 
ter  to  obtain  the  owners'  instructions.  7'he  Bonaparte  (*),  and  The  Cargo  ex 
Hamburg  ('),  recognized  and  followed. 

The  action  out  of  which  this  appeal  arose  was  brought  in  tlie 
Supreme  Court  of  Neiv  South  Wales  by  the  respondents  against 
the  appellants.  The  respondents  by  their  declaration  alleged 
in  the  first  count  the  conversion  by  the  appellants  of  nineteen 
bales  of  wool,  the  property  of  the  respondents,  and  in  the  resi- 
due of  the  declaration  sued  for  money  had  and  received,  and 
for  money  due  on  account  stated.  The  appellants  pleaded  to 
the  first  count  that  the  wool  was  shipped  on  board  of  a  vessel 
of  the  appellants  called  the  Boomerang^  to  be  carried  from  Bock- 
hampforiy  m  the  colony  of  Queensland^  to  Sf/dney,  and  there  (ex- 
cepting certain  perils  and  casualties  of  the  sea  and  navigation) 
delivered  to  the  plaintifts ;  that  the  ship  in  the  course  of  her 
voyage  stranded,  and  the  wool  became  saturated  with  sea  water ; 
that  the  appellants  were  compelled  to  take  it  back  to  Rockkamp- 
ton^  and  there,  after  survey,  sold  it,  as  the  only  proper  or  safe 
course  to  pursue  in  its  then  state,  for  the  benefit  of  the  plaint- 
iffs. To  the  residue  of  the  declaration  the  appellants  pleaded 
payment  into  Court  of  £124.  Is.  6d. 

The  plaintiffs  replied  to  the  first  plea ;  first,  joinder  of  issue; 
second,  that  the  wool  might  at  small  expense  have  been  dried 
and  repacked,  and  forwarded  to  Sydney  ;  and  third,  as  to  the 
second  plea,  that  the  money  paid  into  Court  was  not  suflicicnt. 

Issue  was  joined  on  the  replication. 

The  action  was  tried  by  a  special  jury  before  Sir  Alfred  Stephen, 
Chief  Justice,  when  evidence  (part  of  which  had  been  obtained 
on  commissions  to  examine  witnesses  in  England  and  in  Queens- 
bind^  in  one  of  other  actions  brought  by  other  owners  of  the 
wool,  and  was,  by  consent  of  the  parties,  read  as  evidence  in  the 
action)  was  given  to  the  following  effect : 

The  plaintiffs  were  wool  producers  in  Queensland^  at  a  station 
♦120  miles  inland  from  Port  Mackay^  and  in  the  month  of  [224 

P)  8  Moore's  P.  C.  Cases,  459.  O  3  Moore's  P.  C.  Cases  (N.S),  280. 
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December,  1865,  nin«t^e4  ^al^s  of  wool  were  sent  to  them  to 
llockhampion^  a^disljiucfe  sbutliward  of  about  250  miles,  and  at 
the  latter  %^o\%v?it&  transhipped  by  their  agent  on  board  the 
steam-.\e^se\  B66mei*avg^  belonging  to  the  appellants,  for  con- 


*//fy,  for  the  purpose  of  shipment  to  Enghud, 

The  nineteen  bales  formed  portion  of  a  cargo  comprising  2G0 
bales  of  wool,  or  thereabouts,  consigned  to  nineteen  separate 
consignees  in  Sydaeij^  and  four  parcels  deliverable  to  order. 

The  Booineravg  on  her  voyage,  about  forty-five  miles  from 
Jioc/x'hamplo))^  struck  upon  a  rock  and  filled,  and  the  whole  of 
her  cargo  became  submerged,  and  more  or  less  damaged  b}- 
sea  water.  The  cargo  was  thereupon,  with  great  labor,  taken 
out  of  the  Boomeramj^  transhipped  in  a  steam  vessel,  the  Yaamba 
sent  from  liochhampton  for  the  purpose,  and  brought  back  to 
Jiockliawpton,  In  the  course  of  transhipment  from  the  Boomf- 
rang  many  of  the  bales  of  wool  unavoidably  burst  oi>en,  and  the 
wool  belonging  to  different  consignees  became  mixed,  and  the 
wool  on  its  return  to  lioclJiampton,  to  which  place  it  was  conveye<l 
with  reasonable  despatch,  was  dirty  and  stank,  and  was  heated 
and  in  danger  of  ignition.  The  weather  was  rainy,  and  there 
were  no  stores  in  the  town  of  liockhainpton  in  which  the  wool 
could  have  been  unpacked  and  dried,  and  the  wool  was  in  im- 
mediate peril  of  increased  and  serious  damage.  Under  these 
circumstances,  at  the  instances  of  the  master,  assisted  by  the 
advice  of  the  appellants'  agent  at  Rockliamptoi}^  the  wool  brought 
back  there  was  surveyed  by  Charles  Hayncs  Jlorgov,  Lloytiis' 
agent  there,  together  with  Captain  Robert  Mdltr  Hunter  of  tiie 
same  place,  merchant,  who  reported  that  the  wool  was  becom- 
ing rapidly  heated,  and  was  in  such  a  condition'  that  it  could 
not  be  reshipped  with  safet}',  and  recommended  that  it  should 
be  sold  immediately  ;  whereupon,  and  owing  to  the  urgency  of 
the  case,  the  cargo,  with  the  exception  of  two  or  three  parcels, 
was,  by  the  direction  of  the  captain  of  the  Boomerang^  sold  at 
])ublic  auction  by  the  appellants'  agent. 

225]  *^t  the  trial  the  judge  submitted  the  following  written 
questions  for  the  determination  of  the  jury: — First,  wa**  the 
wool  in  such  a  state  that  it  could  be  safely  conveyed  to  Sgdncg  1 
Second,  could  the  defendants,  with  the  means  obtainal)le  by 
them,  have  dried,  repacked,  and  forwarded  the  wool  to  the  port 
of  its  destination  ?  Third,  if  they  could  have  done  this  at  ail, 
could  they  have  done  it  without  incurring  an  expense  considera- 
bly exceeding  the  amount  of  freight?  i''ourth,  did  the  defend- 
ants, time  and  circumstances  considered,  act  for  the  best,  and 
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as  wise  and  prudent  men,  for  the  interest  of  the  plaiiititfa  f 
Fifth,  had  the  defendants,  considering  all  the  circumstances  of 
the  case,  time  and  opportunity  to  obtain  instructions  from  the 
owners  ?  Sixth,  was  the  master  of  the  vessel  a  participator  in 
the  proceedings  thus  taken,  or  a  consenting  party  to  such  pro- 
ceedings. 

The  jury  answered  the  first,  second,  third,  and  fifth  of  the 
above  questions  in  the  negative,  and  the  fourth  and  sixth  in  the 
affirmative ;  and  thereupon  a  verdict  was  entered  for  the  ap- 
pellants. 

The  respondents  obtained  a  rule  7}isi  to  set  aside  the  verdict 
and  for  a  new  trial,  on  the  grounds  of  misdirection  and  that  the 
verdict  was  against  the  weight  of  evidence,  which  was  made  ab- 
solute on  the  7th  of  March,  1870,  Sir  Alfred  Stephen,  the  Chief 
Justice  of  the  Court  who  tried  the  case,  dissenting  from  the 
opinion  of  Justices  Hargrave  and  Chee/cey  who  formed  the  ma- 
jority of  the  Court. 

The  appellants  being  dissatisfied  with  the  judgment  of  the 
majority  of  the  Supreme  Court,  making  absolute  the  rule  nisf\ 

J  ►resented  a  petition  to  the  Court,  praying  tor  leave  to  appeal  to 
ler  Majesty  in  council  against  the  rule,  which  was  refused,  and 
the  appellants'  petition  discharged  with  costs,  on  the  groundj 
that  the  rule  or  order  did  not  involve  directly,  or  indirectly,  any 
claim  respecting  property  of  the  value  of  £500  sterlinij.  The 
total  amount,  however,  which  the  plaintiffs  in  the  several  actions 
sought  to  recover  as  damages  from  the  defendants  (the  appel- 
lants), was  for  the  value  of  103  bales  of  wool,  estimated  at  the 
sum  of  £1,750  and  upwards. 

The  appellants  afterwards  presented  a  petition  to  Her  Majesty 
in  council  praying  for  special  leave  to  appeal  against  the  judg- 
ment of  the  Supreme  Court;  and  on  the  lOtli  of  July,  1870, 
special  leave  was  allowed,  although  under  the  appealable  value, 
as  the  case  involved  an  important  point  of  mercantile  law. 

♦Sir  JR.  Palmer,  Q.G.,  and  Mr.  T.  D.  Archibald]  for  the  [226 
Appellants : 

The  judgment  of  the  Supreme  Court,  making  the  rule  msi 
obtained  by  the  respondents  for  a  new  trial  absolute,  w^as  erro- 
neous, and  ought  to  be  reversed,  and  the  rule  discharged.  The 
«[uestions  put  to  the  jury  by  the  Chief  Justice  on  the  trial  were 
the  proper  points  for  their  determination,  and  the  answers  given 
by  the  jury  to  them  severally  and  distinctly  were  conclusive. 
The  real  question  involved  was,  whether  there  was  such  a  press- 
ing necessity  for  the  sale,  having  regard  to  the  nature  and  condi- 
tion of  the  cargo,  as  justified  the  sale,  and  the  jurv  very  properly 
determined  that  question  in  the  affirmative.     The  jury  found 
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thfit  tlie  defendants  could  not  dry  and  repack  all  the  wool ;  the 
sale,  therefore,  was  inevitable,  and,  in  the  circumstances,  justi- 
liable,  without  communicatins:  with  the  consi«:nees  :  21te  Grafi- 
tndlne  {') ;  The  Karnak  {^) ;  The  Bonaparte  (») ;  The  CVrrj^,  cc 
Hamburg  (*). 

Sir  JohnKaralahe^  Q.C.,  and  Hon.  A,  Thcsifjer,  for  the  Kesnond- 
ents : 

The  verdict  was  clearly  against  evidence,  as  well  as  law ;  an<l 
the  jury  were  misled  by  the  questions  put  to  them  and  dircctioui* 
of  the  learned  Chief  Justice  on  the  trial.  The  necessity  for  tlic 
sale  was  not  put  to  the  jury,  but  explained  by  the  Chiet*  Justice 
to  have  been  "  highly  expedient."  That  was  a  misdirection. 
Xeither  was  the  attention  of  the  jury  directed  to  the  state  of  the 
si)ecific  bales  of  wool  belonging  to  the  plaintiff,  as  distinguished 
from  the  other  bales  belonging  to  other  consignees.  The  cases 
cited  by  the  appellant  show  that  the  necessity  must  be  absolute 
to  authorize  the  master  selling  the  cargo.  There  was,  more- 
over,  a  fatal  omission  in  not  communicating  with  the  owner  or 
consignees  of  the  cargo,  which  the  master  could  have  done  :  The 
Lizzie  (*) ;  Atkinson  v.  Stephens  (^) ;  Eiobank  v.  JS'uttinff  {') ;  Free- 
VMn  V.  The  East  India  Companij  (^J. 

Judgment  having  been  reserved,  was  now^  delivered  by 
Sir  Montague  Smith  : 

This  action  was  brought  to  recover  the  value  of  nineteen  bales 
of  wool  shipped  by  the  plaintiffs  at  a  port  in  Queensland^  on 
227]  board  *the  defendants'  vessel,  to  be  carried  to  Sf/dne>/^  and 
which  were  sold  by  the  master  at  an  intermediate  port. 

The  defence  is,  that  the  sale  wiis  justified  by  the  necessity  of 
the  situation  in  which  the  master  was  placed  with  reference  to 
the  cargo. 

The  plaintifts,  who  were  the  owners  of  the  wool,  shipped  it  at 
Port  Macka)/  in  a  general  ship  of  the  defendants,  called  the  Wd- 
Ha/ns,  for  Sjdnei/vid  Hockhamptdn^emd  consigned  it  to  Messrs.  Wd- 
Us,  Merr)j^  <f  Co.,  who  were  their  agents  at  Sydney,  At  Rock- 
hampion  the  wool  was  translnpped  in  usual  course  into  another 
steamship  of  the  defendants,  the  Boomerang.  The  cargo  con- 
sisted in  all  of  about  2(30  bales  of  wool,  belonging  to  different 
owners,  consigned  to  nineteen  different  consignees  at  Sfjd- 
neg ;  besides  some  parcels  deliverable  to  order. 

On  her  voyage  from  Rockhampton,  and  about  forty-five  miles 
from  that  port,  the  Boomerang  struck  on  a  rock,  and  filled  ;  the 
whole  of  the  cargo  was  submerged  and  damaged. 

(')  .3  Rob.,  240.  (»)  Law  Rep..  2  A.  &  E.,  254. 

(»)  Ijiw  Rep.,  2  P.  C,  505-^12.  (•}  7  Ex..  567. 

(»)  8  Moore'8  P.  C.  Cases,  459.  (')  7  C.  B.,  797. 

(*)  2  Moore's  P.  C.  Gas.  (N.S.).  289-320.  (•)  5  a  &  A..  617. 
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The  ship  stranded  on  Thursday,  the  2l8t  of  December,  and 
the  car^o  was  taken  out  of  her  and  brought  back  to  Hockhamp- 
ion.  The  greater  part  of  it  was  landed  on  the  22d  and  23d  of 
that  month.  On  the  latter  day  the  wool  was  examined  by  sur- 
veyors ;  after  the  survey,  the  master  determined  to  sell,  and,  on 
Saturday,  the  23d,  he  advertised  the  sale  for  Tuesday,  the  26th 
These  general  facts  do  not  seem  to  be  disputed,  and  it  is  not 
alleged  that  the  master  did  not  use  proper  care  and  diligence 
in  discharging  the  wool,  and  in  having  it  examined  and  surveyed. 

The  complaint  is,  that  he  was  not  justified  by  any  necessity 
in  selling  the  wool,  and  taking  on  himself  to  do  so  without  com- 
munication with  the  owners. 

The  case  was  tried  at  Sydney  before  the  Chief  Justice  and  a 
special  jury,  and  the  verdict  passed  for  the  defendants. 

There  was  conflicting  evidence  at  the  trial  as  to  the  extent 
and  nature  of  the  damage  done  to  the  wool,  and  its  condition. 

It  appeared  from  the  evidence  that  many  of  the  bales  had 
burst,  and  the  wool  had  become  intermixed ;  that  a  great  num- 
ber of  bales  were  heated ;  that  in  some  fermentation  had  begun, 
which,  if  unchecked  by  speedy  treatment,  would  destroy  the 
staple  of  the  wool  in  a  few  hours,  or  at  most  in  two  or  three 
(lays.  Evidence  *was  also  given  that,  to  save  wool  in  [228 
this  condition  from  destruction,  various  processes  were  neces- 
sary, viz.,  unpacking,  washing  in  fresh  water,  drying,  pressing, 
and  repacking  in  fresh  packs,  and  that  facilities  could  not  be 
obtained  by  the  master  in  the  small  town  of  Rockhampion  for 
this  treatment;  and,  in  fact,  that  no  person  could  be  found  to 
undertake  the  work,  even  if  he  had  been  disposed  to  pay  the 
heavy  expense  of  it. 

There  was  some  opposing  evidence  on  these  points ;  but,  after 
the  verdict,  it  may  be  taken  that  the  jury  gave  credit  to  the 
case  of  the  defendants,  which  was,  in  substance,  that  the  sea 
damage  had  brought  the  cargo  into  a  state  in  which  it  could 
neither  be  carried  on  nor  stored,  and  that  it  would  in  two  or 
three  days  have  lost  nearly  all  value  unless  it  could  at  once  be 
treated  in  the  way  above  described  ;  that  such  treatment  could 
not  practically  be  obtained  on  a  large  scale,  and  that,  conse- 
quently, there  was  no  other  course  to  be  taken  for  the  benefit 
of  the  owners,  than  to  sell  the  wool  in  parcels  to  numerous  pur- 
chasers, who  might  be  able,  individually,  to  apply  the  proper 
treatment  to  their  small  lots.    ' 

The  verdict  having  passed  for  the  defendants,  a  rule  nisi  was 
granted  to  set  it  aside,  and  for  a  new  trial,  on  the  grounds  of  mis- 
direction and  that  the  verdict  was  against  the  evidence. 

This  rule  was  made  absolute  by  two  judges  of  the  Supreme 
Court  of  New  South  Waks  ;  the  Chief  Justice,. who  tried  the  ac» 
3  Ewo.  Rep.1  14 
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tion,  dissenting;  and  this  judgment  is  the  subject  of  the  present 
appeal. 

The  general  principles  of  law  are  not  in  dispute,  viz.,  tliat 
the  authority  of  the  master  of  a  ship  to  sell  the  goods  of  the 
absent  owner  is  derived  from  the  necessity  of  the  situation  in 
which  he  is  placed  ;  and,  consequently,  that  to  justify  his  thus 
dealing  with  the  goods,  he  must  establish  (1)  a  necessity  for  the 
sale;  and  (2)  inability  to  communicate  with  the  owner,  and  ob- 
tain his  directions.  Under  these  conditions,  and  by  force  of 
them,  the  master  becomes  the  agent  of  the  owner,  not  only  with, 
the  power,  but  under  the  obligation  (within  certain  limits)  of 
acting  for  him ;  but  he  is  not,  in  any  case,  entitled  to  substitute 
his  own  judgment  for  the  will  of  the  owner,  in  the  strong  act 
of  selling  the  goods,  wliere  it  is  possible,  as  hereafter  explained 
to  communicate  with  the  owner,  and  ascertain  his  will. 
229]  *The  summing  up  of  the  Chief  Justice  was  impugned  on 
the  ground  that  the  learned  judge  did  not  bring  these  principles 
with  sufficient  distinctness  to  the  attention  of  the  jury  :  and  it 
was  alleged  that  they  were  misled  by  the  way  in  which  the  case 
was  left  to  them. 

The  first  specific  objection  was  to  the  Chief  Justice's  explana- 
tion of  the  word  "  necessity;" — it  was  referred  to  in  the  judg- 
ment of  Mr.  Justice  HargravCy  who  said  that  he  considered  the 
jury  to  have  been  misled  by  two  circumstances;  first,  by  the 
explanation  of  "  necessity/*  as  being  only  equivalent  to  "a  high 
degree  of  expediency,"  *'  highly  expedient,"  &c. ;  and,  secondly, 
by  the  fourth  written  question,  viz.,  whether  the  defendants  had 
acted  "  as  wise  and  prudent  men." 

It  appears  that  the  Chief  Justice  did  use  the  expressions  thus 
(quoted  ;  but  to  ascertain  in  what  sense  they  were  used  the  other 
jmrts  of  his  summing  up  must  be  looked  at.  The  Chief  Justice, 
after  stating  the  circumstances  which  would  create  a  necessity 
for  selling,  goes  on  thus : 

"  But  it  is  only  in  cases  of  the  most  pressing  necessity  that 
the  master  can  thus  take  upon  himself  to  act  for  the  owners  of 
the  cars^o  J  and  if  he  docs  this  without  such  a  pressing  necessity, 
he  and  his  owners  will  be  responsible,  even  though  he  may  have 
acted  in  perfect  good  faith."  Then  follow  the  passag^js  com- 
plained of: 

"  This  necessity  is  equivalent,  for  the  purposes  of  the  presei  t 
inquiry,  to  a  high  degree  of  expediency;  in  other  words,  thiit 
course  which  w-as  clearly  highly  expedient  will  be  considered 
to  have  been  pressingly  necessary."  And,  at  the  conclusion  of 
his  summing  up,  he  says,  '^  the  master  cannot  dispose  of  it  in 
any  way  unless  under  such  a  necessity  as  that  already  mentioned, 
and  where  he  can  hold  no  correspondence  with  the  owner. 
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The  learned  judge,  after  these  observations,  left  some  specific 
questions  on  the  facts,  which  the  jury  found  for  the  defendants, 
and  added  the  question  (No.  4),  to  which  objection  is  made ; 
"  did  the  defendants,  time  and  circumstances  considered,  act  for 
the  best,  and  as  wise  and  prudent  men,  for  the  interest  of  the 
lilaintitts  ?"  which  the  jury  answered  in  the  affirmative. 

The  learned  judges  of  the  Supreme  Court,  who  criticised  the 
*Chief  Justice's  explanation  of  "  necessity,"  did  not  at-  [230 
tempt  themselves  to  define  it.  It  has,  undoubtedly,  been  em- 
ployed in  cases  of  this  kind  to  express  the  urgency  of  the 
occasion  which  must  exist  to  justify  the  act  of  the  master  —  but 
the  word  '*  necessity,"  when  applied  to  mercantile  aflairs,  where 
the  judgment  must,  in  the  nature  of  things,  be  exercised,  cannot 
of  course  mean  an  irresistible  compelling  power  —  what  is  meant 
by  it  in  such  cases  is,  the  force  of  circumstances  which  deter- 
mine the  course  a  man  ought  to  take.  Thus,  when  by  the  force 
of  circumstances  a  man  lias  the  duty  cast  upon  him  of  taking 
some  action  for  another,  and  under  that  obligation,  adopts  the 
course  which,  to  the  judgment  of  a  wise  and  prudent  man,  is 
apparently  the  best  for  the  interest  of  the  persons  for  whom  he 
acts  in  a  given  emergency,  it  may  properly  be  said  of  the  course 
so  taken,  that  it  was,  in  a  mercantile  sense,  necessary  to  take  it. 

The  Chief  Justice  appears  to  have  directed  the  jury  substan- 
tially to  the  above  effect.  He  repeatedly  told  them  that  they 
must  be  satisfied  of"  the  necessity,"  "  the  pressing  necessity," 
for  the  sale.  In  adding,  "  which  means  that  the  course  taken 
must  be  clearly  highly  expedient,"  it  cannot  be  presumed  that 
he  intended  the  jury  to  understand,  that,  if  the  sale  was  merely 
expedient,  the  master  would  have  been  right  in  resorting  to  it, 
nor  can  it  be  supposed  the  jury  so  understood  the  charge.  It 
could  not  properly  be  predicated  of  the  sale  that  it  was  "  clearly 
highly  expedient"  if  a  better  course  could  have  been  found. 
Considering,  therefore,  the  language  of  the  charge  as  a  whole, 
and  the  terms  of  the  fourth  question,  their  Lordships  think  the 
jury  were  led  to  consider  the  right  question  (so  far  as  the  point 
now  under  discussion  is  concerned)  viz.,  whether  there  existed 
a  necessity^  for  the  sale  as  the  best  and  most  prudent  thing  to  be 
done. for  the  intei*est  of  the  owner  of  the  goods. 

A  sale  of  cargo  by  the  master  may  obviously  be  necessary  in 
the  above  sense  of  the  word,  although  another  course  might 
have  been  taken  in  dealing  with  it;  for  instance,  if  in  this  case 
the  wool,  which  had  no  value  but  as  an  article  of  commerce, 
could  have  been  dried  and  repacked,  and  then  stored  or  sent 
on,  but  at  a  cost  to  th^  owner  clearly  exceeding  any  possible 
value  of  it  to  him  when  so  treated,  it  would  plainly  have  been 
the  duty  of  the  *mastcr  to  sell,  as  abetter  course  for  tUe  [231 
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interest  of  the  owner  of  the  property,  than  to  Rave  it  by  incur- 
ring on  his  behalf  a  wasteful  expenditure.  In  other  words,  u 
commercial  necessity  for  the  sale  would  then  arise,  justifying 
the  master  in  resorting  to  it- 
It  was  further  objected,  on  the  argument  at  this  bar,  that  the 
attention  of  the  jury  was  not  sufficiently  directed  to  the  condi- 
tion of  the  specific  bales  of  wool  of  the  phiintifts  as  distinguished 
from  the  rest;  but  it  seems  to  their  Lordships  that  their  atten- 
tion must  have  been  directed  to  the  plaintiffs'  wool,  although, 
no  doubt,  from  the  circumstances  of  the  case,  the  trial  took  very 
much  the  shape  of  an  inquiry  into  the  state  of  the  entire  cargo 
as  a  mass.  Both  sides  appear  to  have  gone  into  the  whole  mat- 
ter, and  the  evidence  of  witnesses  taken  in  another  action  with 
reference  to  another  part  of  the  cargo  was  by  consent  read  on 
this  trial.  It  is  plain  that  the  ship  was  a  general  ship ;  that 
the  wool  belonged  to  numerous  owners  ;  that  all  of  it  was  more 
or  less  damaged,  and  that  some  of  it  was  so  intermixed  as  to 
render  it  difficult  within  the  time  at  the  master's  disposal,  and 
the  small  resources  of  the  port,  to  deal  w^ith  the  bales  separately  ; 
these  focts  must,  properly,  have  had  great  weight  with  the  jury, 
when  they  came  to  consider  what  it  was  practicable  for  the 
master  to  do  with  such  a  cargo,  and  the  different  parcels  of 
which  it  was  composed. 

Their  Lordships  have  now  to  consider  the  objections  made  to 
that  part  of  the  direction  of  the  learned  judge  which  related  to 
the  obligation  of  the  master  to  communicate  with  the  owners. 

It  is  not  disputed  that  the  Chief  Justice  pointedly  called  the 
attention  of  the  jury  to  this  obligation.  He  told  them  that  the 
master  could  not  sell  the  goods  "  unless  under  such  a  necessity 
as  that  already  mentioned,  and  where  he  could  hold  no  com- 
munication with  the  owners.'*  And  after  this  explanation  he 
put  as  the  fifth  question  to  the  jury,  "  had  the  defendants,  con- 
sidering the  circumstances  of  the  case,  time  and  opportunity  to 
obtain  instructions  by  the  owners  ?"  telling  them  their  verdict 
must  be  for  the  plaintiffs  if  they  found  that  question  in  the  af- 
firmative, whatever  their  opinion  on  the  other  parts  of  the  case 
might  be. 

The  possibility  of  communicating  with  the  owners  must,  of 
course,  depend  on  the  circumstances  of  each  case,  involving  the 
consideration  of  the  facts  wMiich  create  the  urgency  for  an  early 
232]  *sale;  the  distance  of  the  port  from  the  owners;  th'.? 
means  of  communication  which  may  exist ;  and  the  general 
position  of  the  master  in  the  particular  emergency. 

Such  a  communication  need  only  be  made  when  an  answer 
can  be  obtained,  or  there  is  a  reasonable  expectation  that  it  could 
be  obtained,  before  the  sale.    When,  however,  tbcfe  ?b  ground 
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for  such  an  expectation,  every  endeavour,  so  far  as  the  position 
in  which  he  is  placed  will  allow,  should  be  made  by  the  master 
to  obtain  the  owner's  instructions.  (See  the  judgment  of  this 
board  by  the  Lord  Justice  Knight  Bi-uce  in  the  case  of  7' he  Bona" 
parte  (') ;  the  corrected  passage  is  given  in  the  report  of  The  Cargo 
ex  Hamburg  (*).) 

In  ihe  present  case  the  sale,  if  justifiable  at  all,  must  have 
taken  place  speedily,  for  the  perishable  condition  of  the  wool, 
which  alone  justified  the  master  in  selling,  made  it  necessary 
there  should  be  an  immediate  disposition  of  it ;  and  the  jury,  in 
affirming  the  n ecessity  of  the  sale,  mnst  be  taken  so  to  have  found. 

The  plaintiffs  themselves  were  the  owners  of  the  wool.  They 
had  shipped  it  on  their  own  account  for  Sydney^  where  it  was 
to  be  transhipped  to  England.  They  lived  at  an  inland  station, 
and  no  means  existed  for  communicating  with  them  before  the 
sale ;  and  upon  these  facts  it  was  scarcely  contended  by  the 
learned  counsel  at  the  bar,  that  the  owners  themselves  could 
have  been  communicated  with. 

The  master  did  apply  to  Messrs.  Rca  ^f-  Co.,  who  acted  for 
some  purposes  as  the  agents  of  the  plaintitis  at  JRoclchampton^  to 
take  thp  wool  on  their  behalf,  but  they  declined  to  interfere 
with  it,  or  with  the  master's  discretion. 

The  principal  contention  on  this  part  of  the  case  was,  that 
the  master  ought  to  have  communicated  with  Messrs.  Willis  ^ 
Co.y  the  consignees  at  Sydney,  or  used  some  endeavours  to  do  so. 

In  the  absence  of  evidence  to  the  contrary,  the  presumption 
would  properly  arise  that  the  consignees  named  in  a  bill  of 
lading  had  an  interest  in  the  goods,  and  ought  to  be  communi- 
cated with ;  but  in  the  present  case  it  is  clear  that  Messrs.  Wd- 
lis  ^  Co.  had  no  interest  in  the  wool,  and  were  to  act  only  as 
the  agents  of  the  plaintiffs  at  Sydney.  The  obligation,  therefore, 
to  communicate  *with  them  appears  to  their  Lordships  [233 
to  depend  on  two  questions  of  tact : 

First,  whether,  from  the  nature  of  their  agency,  tliey  were 
such  agents  as  ought  to  have  been  communicated  with  ;  and, 
if  so : 

Second,  whether  there  was  time  and  opportunity,  under  the 
circumstances,  to  consult  them  before  the  sale. 

With  regard  to  the  first  of  these  questions,  it  is  certainly 
strange,  if  the  obligation  to  consult  Messrs.  Willis  ^  Co.  was 
intended  to  be  relied  on,  that  although  Mr.  Morse  (one  of  the 
plaintiffs)  and  Mr.  Willis  (the  agent)  were  both  examined  viva 
voce  at  the  trial,  no  information  whatever  was  given  by  them  of 
the  nature  and  scope  of  this  agency.  The  fair  inference  arising 
from  this  abstinence,  and  from  the  evidence  afforded  by  the 

C)  8  Moore'B  P.  C.  Cases,  459,  473.  O  2  Moore's  P.  C.  Cases  (N.S.),  320. 
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letters  of  Messrs.  Wzito  f  Co,,  showing  what  they  actually  did 
in  the  subsequent  part  of  the  transaction,  as  well  as  from  tlie 
general  course  of  business  with  regard  to  wool  con8ignmeiit>», 
seems  to  be,  that  Messrs.  Willis  <f  Co.  were  shipping  agents, 
employed  to  forward  the  wool  to  Evgland^  and  that  they  were 
not  the  general  agents  of  the  plaintiftd,  nor  clothed  with  any 
authority  to  act  for  them  in  dealing  with  the  wool  before  its 
arrival  at  Sydney ^  and  on  an  emergency  of  this  kind  ;  but,  at  all 
events,  the  nature  and  character  of  the  agency  was,  in  their 
Lordships'  view,  a  question  of  fact  for  the  jury ;  and  it  may  be 
assumed,  that  a  special  jury  of  merchants  of  Sydney  were  tho- 
roughly^ competent  to  deal  with  it. 

On  the  second  question,  viz.,  whether  communication  with 
Messrs.  Willis  ^  Co.  was  practicable,  some  of  the  circumstances 
to  be  considered  were,  that  the  wool  was  landed  and  surveyed 
on  Saturday,  the  23d  of  December,  and  that,  on  its  state  being 
ascertained,  an  immediate  sale  was  resolved  upon  as  being  ne- 
cessary, and  fixed  for  Tuesday,  the  26th  (the  intervening'days 
being  Sunday  and  Christmas  Day),  and  at  once  advertised."  The 
ship  was  a  general  ship ;  there  were  twenty-three  consignees, 
most  of  them  at  Sydney,  each  having  an  equal  right  to  tjie  tinio 
and  consideration  of  the  master.  Sydney  is  900  miles  from  Jiorl.- 
hamplon.  No  letter  could  have  reached  that  place.  There  was. 
however,  telegraphic  communication  between  the  two  towns  ; 
and  much  conflicting  evidence  was  given  as  to  the  possibility 
of  corresponding  by  means  of  it,  especially  on  Sunday  and 
Christmas  day. 

234  *There  can  be  no  doubt  that  the  master  is  bound  to  em- 
\)loy  the  telegraph  as  a  means  of  communication  where  it  can 
be  usefully  done;  but,  in  this  case,  the  state  of  the  particular 
telegraph,  the  way  it  was  managed,  and  how  far  explanatory 
messages  could  be  transmitted  by  it,  having  regard  to  the  time 
and  circumstances  in  which  the  master  was  placed,  were  proper 
subjects  to  be  considered  by  the  jury,  together  with  the  other 
facts,  in  determining  the  question  of  the  practicability  of  com- 
munication. 

It  was  contended  for  the  respondents  that,  although  the  above 
two  questions  of  fact  may  have  arisen  on  the  evidence,  yet  thnt 
the  attention  of  the  jury  was  not  sufficiently  directed  to  them. 
Their  Lordships  have  not  had  the  advantage  of  seeing  the  whoK- 
of  the  summing  upof  the  learned  judge;  l)utit  isai)parent  from 
the  course  of  the  trial,  that  the  jury  must  have  been  led  to  con- 
sider them.  A  great  deal  of  evidence  was  given,  as  to  the  stute 
of  the  telegraph,  and  the  habits  of  business  of  the  merchants  nf 
Sydney,  with  the  sole  object  of  showing  the  practicability  of 
communication  with  Messrs.  Wdlls  <f  Co,     It  appears  also  from 
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the  record  that,  at  the  very  end  of  the  case  at  the  trial,  tlie 
counsel  for  the  defendants  objected  to  the  Chief  Justice,  that  if 
the  plaintiffs  insisted  that  it  was  the  master's  duty  to  have  con- 
sulted "  the  consignees  or  the  plaintiffs,"  the  facts  out  of  which 
the  duty  arose  should  have  been  specially  replied.  The  Chief 
Justice  overruled  the  objection,  holding  that  a  special  replica- 
tion on  the  record  was  not  necessary.  This  discussion  clearly 
shows  that  the  question  as  to  communication  with  the  consignees 
was  an  issue,  not  onlj'  raised,  but  regarded  by  the  Chief  Jus- 
tice as  one  to  be  decided  by  the  jury.  In  truth,  they  must  have 
had  the  point  present  to  their  minds  during  most  of  the  trial, 
and  must  have  considered  it  as  involved  in  the  question  sub- 
mitted to  them. 

Undoubedly,  if  the  Chief  Justice  ought  to  have  told  the  jury 
that,  in  point  of  law,  the  master  was  bound  to  communicate 
with  the  consignees,  his  direction  might  be  successfully  assailed ; 
for  he  did  not  so  direct  them  :  but  their  Lordships  think  that 
in  this  case  the  learned  judge  could  not  properly  have  taken 
upon  himself  so  to  rule  as  a  matter  of  law,  and,  on  the  contrary 
that  the  questions  of  fact  before  referred  to  were  within  the 
proper  province  of  the  jury. 

*A  further  objection  is  made  to  the  Judge's  summing-up,  [235 
on  the  ground  that  he  told  the  jury  "  in  effect"  that,  if  the  master 
could  not  communicate  with  all  the  owners  of  the  cargo,  ho 
might  sell  without  communicating  with  any.  If  the  learned 
Judge  had  really  so  directed  the  jury,  as  a  matter  of  law,  their 
Lordships  would  have  considered  that  his  direction  was  errone- 
ous ;  because,  undoubtedly,  each  owner  has  a  right  to  the  con- 
sideration of  the  master,  and,  acting  as  his  agent,  he  should  do 
his  best  to  communicate  with  him.  In  the  case  of  an  owner 
who  might  be  near,  and  easily  got  at,  it  certainly  would  not 
alone  be  a  sufficient  excuse  for  not  communicating  with  him, 
that  others  at  a  greater  distance  could  not  be  consulted.  But 
it  has  not  been  shown  to  their  Lordships  that  the  Chief  Justice 
did  lay  down  any  such  proposition  of  law.  lie  certainly^directod 
the  attention  of  the  jury  to  the  facts  that  the  cargo  was  a  gene- 
ral one,  belonging  to  numerous  owners,  and  the  difficulty  of 
communicating  with  all,  as  circumstances  which  would,  in  fact, 
increase  the  embarrassment  in  which  the  master  was  placed. 
Their  Lordships  consider  that  the  learned  Judge  was  justified 
in  so  doing.  A  merchant  knows  when  he  embarks  his  goods 
in  a  general  ship  that  they  cannot  have  the  undivided  care  and 
attention  of  the  master.  It  is  obvious,  when  such  a  ship  is  in 
distress  at  a  distant  port,  from  whence  communication  with  all 
the  owners  is  impossible,  and  with  any  of  them  difficult  that  the 
task  of  selecting  (where  all  are  entitled  to  consideration)  those 
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with  whom  he  can  and  should  communicate,  must  add  greatly 
to  the  master's  labors,  and  might  in  some  cases  require  an  amount 
of  time  and  attention  which  he  could  not  give  unless  he  neg- 
lected more  pressing  duties  connected  with  saving  and  dealing 
with  the  goods.  Such  a  state  of  things,  when  it  exists,  is  clearly 
within  the  range  of  the  circumstances  which  the  jury  may  pro- 
perly be  directed  to  consider  in  estimating  the  conduct  of  the 
master. 

On  the  whole,  therefore,  their  Lordships  have  come  to  the 
conclusion  that  the  misdirections  imputed  to  the  Chief  Justice 
have  not  been  established,  and  that  the  rule  for  setting  aside  the 
verdict  ought  not  to  have  been  made  absolute  on  that  ground. 

The  Chief  Justice,  who  tried  the  cause,  reports  that  he  is 
satisfied  w4th  the  verdict,  and,  therefore,  with  regard  to  that 
part  of  the  rule  which  seeks  to  set  aside  the  verdict  on  the 
236]  gi'ound  that  it  is  *against  the  weight  of  evidence,  their 
Lordships,  in  accordance  with  the  ordinary  rule,  would  not  be 
disposed  to  disturb  the  verdict  on  that  ground  unless  it  appeared 
to  them  to  be  clearly  wrong.  Their  Lordships  need  only  sny 
that  they  have  not  been  led  by  the  discussion  of  the  case  to  this 
conclusion ;  and,  in  the  result,  they  wuU  humbly  advise  Her 
Majesty  to  allow  this  appeal,  and  to  order  that  the  rule  makin<( 
absolute  the  rule  nisi  for  a  new  trial  be  set  aside,  and  the  ori- 
ginal rule  be  discharged  with  costs.  The  appellants  will  have 
the  costs  of  this  appeal,  and  the  deposit  made  by  them  as  se- 
curity for  costs  will  be  returned  to  them. 

Solicitors  for  the  Appellants  :  Hi/l  ^  Son, 

Solicitors  for  the  Respondents  :   WiUle^  WiUr,  Bcrr/er,  jf  Moore. 


J.C  *  April  19,  20,  23, 1872. 

Abraham  Denvssen,  as  Secretary  of  toe  South  African  As- 
sociation FOR  THE  Administration  and  Settlement  of  Es- 
tates. Appellant; 

AND 

SvBRAND  Jacobus  Mostert,  Respondent. 

jLaw  Reports,  4  Privj  Council  Cases,  2S6.] 
ON  ArPKAL  FROy  THE  SUPREME  COURT  OF  THE  CAPE  OF   GOOD  HOPE. 

Cape  of  Good  Hope.  ^-  homan- Butch  Law  —  Husband  and  Wife — Community  of 
Goods  —  Mutna*    Will  —  lietocation  by  JSarcicinf/  Spouse  —  Adiation  —  Acqui- 
escence, 
ExposUlon  and  effect  of  the  Roman-Dutch  Law  prevailing  in  the  Cape  of  O^kI 

Hope,  m  respet^t  to  a  mutual  will  made  by  husband  and  wiie. 
First,  such  mutual  will  is  to  be  construed  as  a  separate  will ;  the  disposition 

of  each  spouse  being  treated  os  applicable  to  his  or  her  half  of  the  joint  property. 

*  Present: — Sra  Jaaies  Wiltjam  Colvillk,  Sin  Moktague  Edward  SHirn, 
and  Sir  Robert  Porkett  Collier. 
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Secondly,  each  eponse  is  at  liberty  to  revoke  bis  or  ber  part  of  tbe  will  during: 
the  co-testator's  lifetime,  with  or  without  communication  with  the  co-tesiator,  or 
u:ter  the  co-testator's  death. 

The  power  which  a  surviving  spouse  has  to  revoke  a  mutual  will,  as  far 
as  affects  half  of  the  property,  is  taken  away  upon  the  concurrence  of  two 
conditions :  (1)  where  tne  will  disposes  of  the  joint  property  on  the  deatli  of 
*the  survivor,  the  property  bein^  consolidated  into  one  mass  for  the  pur-  [237 
pose  of  a  joint  disposition  of  it ;  and  (2),  if  the  survivor  has  accepted  some  bene- 
tit  under  the  will. 

A  mutual  will  made  by  husband  and  wife  having  community  of  goods,  pro- 
viding for  pa3rment  of  debts,  with  provitiiou  for  children  with  grandchildren,  and 
nominating  sol^  and  universal  heirs : 

Ileld^  to  be  revocable  by  the  surviving  spouse,  who  had  not  adiated  or  ac- 
cepted the  provisions  therein  given,  so  far  as  affected  her  property,  and  that  she 
was  entitled  to  claim  her  half  of  the  inheritance. 

This  appeal  was  brought  from  a  judgment  of  the  Supreme 
Court  of  the  colony  of  the  Cape  of  Good  Hope^  in  an  action 
wherein  the  appellant,  in  his  capacity  of  secretary  of  the  South 
African  Association  for.  the  administration  and  settlement  of 
estates,  was  plaintiff,  and  the  respondent  was  defendant. 

The  appellant  sued  for  and  on  behalf  of  the  association  astlie 
cessionaries  of  a  mortgage  bond  or  deed  of  hypothecation,  dated 
the  11th  of  November,  1859,  executed  by  the  respondent  in 
favor  of  one  Cornelis  Mosierij  sen.  (since  deceased),  for  securing 
payment  of  the  sum  of  £3,750,  with  interest. 

Cornelis  Mostoiy  sen.,  the  mortgagee,  was  the  husband  of 
Elizabeth  Jacoba  Mosterl  nie  Lome,  to  whom  he  was  married  in 
community  of  property.  He  was  the  owner  and  cultivated  a 
farm  near  Gape  Town,  called  "  Valkenberg.'^  Becoming  advanced 
in  years,  he  quitted  agricultural  pursuits,  and  sold  his  farm 
Valkenberg  bjr  public  sale  to  the  respondent,  w^ho  was  his  nephew 
and  his  son-in-law,  having  married  Isabella  Petronella  Hester ^  one 
of  his  daughters.  After  the  sale,  the  respondent,  in  the  year 
1856,  became  insolvent,  according  to  the  law  of  the  colony  of 
the  Chpe  of  Good  Hope;  not  having  paid  the  purchasemoney  for 
the  farm  Valkenberg. 

Becoming  certificated  in  the  year  1859,  the  respondent  was 
enabled  by  an  arrangement  between  him  and  Cornelis  Mostert 
sen.,  and  Sybrand  Jacobus  Mostert^  sen.,  the  respondent's  father, 
to  remain  or  become  again  the  proprietor  of  the  farm.  Under 
this  arrangement,  and  for  securing  the  purchasemoney,  the  re- 
^spondent,  by  his  attorney,  executed  in  favor  of  Cornells  Mostert^ 
'sen.,  the  mortgage  bond  or  deed  of  hypothecation  of  the  lltli 
of  November,  1859,  sued  upon  by  the  appellant. 

By  this  bond  the  respondent  hypothecated  the  farm  Valken- 
herg  for  securing  the  sum  of  £3,750,  and  for  interest  thereon  at 
*the  rate  of  6  per  cent,  per  annum,  with  arrears  of  pre-  [238 
miums  of  assurance  which  might  be  due  by  the  respondent  on 
the  premises  hypothecated,  and  after  engaging  to  keep  the 
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buildings  thereon  insured  against  fire,  the  respondent  thereby 
authorized  Cornells  Mostert^  sen.,  to  pay  the  premiums  of  insu- 
rance, in  the  event  of  the  respondent  not  doing  so. 

tiybrant  Jacobus  Mostert ^-^en.^  became  by  this  bond  bound  in 
soUdum  as  surety  for  and  joint  principal  debtor  of  the  above 
capital  sum,  and  interest  as  might  become  due  thereon. 

On  the  31st  of  August,  1860,  Cornelis  Mostert^  sen.,  and  Eliza- 
beth Jacoba^  his  wife,  made  together,  in  the  manner  customary- 
in  the  colony  of  the  Cape  of  Good  Hope,  a  mutual  will. 

This  will  made  before  a  notary  public,  was  in  Dutch,  the  lan- 
guage spoken  by  the  testators  and  their  family.  It  declared 
their  will  to  be  : — First,  to  bequeath,  as  prelegacy,  to  the  sur- 
vivor of  them  (with  liberty  to  accept  such  legacy  or  not)  the 
garden  or  estate  then  occupied  by  the  testators,  called  WelgedaaVy 
with  all  fixtures  thereon,  and  everything  which  mightbe  brought 
under  the  denomination  of  movable  property,  trinkets,  and 
cattle,  and  which  might  be,  at  the  death  of  the  first  dying  tes- 
tators, upon  or  in  any  part  of  the  garden  or  estate,  and  in  any 
of  the  buildings  erected  thereon,  and  which  belonged  to  the 
estate  of  the  testators,  and  all  that  together,  for  a  sum  of  £3,000 
sterling,  to  be  by  the  survivor  of  the  testators  brought  into  the 
estate  of  the  first  dying  of  the  testators  for  the  same.  Secondly, 
the  testators  bequeathed  (after  the  death  of  the  survivor  of  them) 
to  be  paid  out  and  satisfied  :  to  their  grandchildren,  John  Ber- 
vard  and  Cornelis  Mostert  Bernard  (being  children  of  their  then 
deceased  daughter,  Elizabeth  Christina  Mostert,  procreated  in 
marriage  with  Jan  Fredrik  jBerward),  jointly  the  sum  of  £300 
sterling;  to  their  daughter  Maria  Carolina  Mostert,  married  to 
Jan  Fiedrik  van  Reenen,  the  sum  of  £300  sterling;  to  their  son, 
Adriaan  Sybrand  Mostert,  a  sum  of  £300  sterling;  to  their  son, 
Tobias  Cornelis  Mostert,  a  sum  of  £300  sterling;  to  their  daugh- 
ti^r,  Isabella  Petronella  Hester  Mostert,  married  to  the  respondent, 
^Sybrand  Jacobus  Mostert,  jun.,  a  sum  of  £300  sterling;  to  their 
daughter,  Jacoba  Anna  Mostert,  married  to  Jacobus  Johannes 
Meintjes,  a  sum  of  £300  sterling ;  and  to  their  son,  Jan  tVedri/c 
Mostert,  Sk  sum  of  £300  sterling;  with  the  stipulation,  that  in 
239]  *case  one  or  more  of  the  above  named  legatees  (all  of 
whom  were  likewise  instituted  as  heirs  under  the  will)  should 
offier  any  opposition  to  any  one  of  the  stipulations  attached  to 
their  institution  as  heirs,  and  connected  therewith,  such  legatee 
or  legatees  thus  opposing  the  same  as  heir  or  heirs  should  for- 
feit all  his,  her,  or  their  right  or  title  to  his,  her,  or  their  legacy ; 
and  every  such  legacy  was,  with  regard  to  such  legatee  orloga- 
lees  oft'ering  opposition  as  heir  or  heirs,  revoked  by  the  will, 
with  further  stipulation,  that  every  such  forfeited  and  revoked 
legacy  should  be  considered  as  belonging  to  and  forming  pnrt 
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of  the  estate,  and  should  serve  to  incrojise  the  inheritance  of  tlio 
heirs  generally. 

Proceeding  to  the  appointment  of  heirs,  the  testator  appoiiitod 
as  their  sole  and  universal  heirs: — ^First,  the  survivor  of  tlio 
testators;  second,  their  son,  Cornells  Mostert ;  third,  the  cliild- 
rcn  of  their  daughter,  Elizabeth  Christina  Mostert^  procreated  in 
marriage  with  Jan  Fredrik  Bernard  ;  fourth,  the  daughter  of  thu 
testators,  Maria  Carolina  Mostert,  married  to  Jan  Jtyedrih  van 
Reenan  ;  fifth,  the  son  of  the  testators,  Adriaan  Sybrand  Mostert ; 
sixth,  their  son,  Tobias  Cornells  Mostert;  seventh,  their  son,  Jo- 
hannes Andreas  Mostert ;  eighth,  their  daughter,  J^afteZ/a  Petronclli 
Hester  Mostert^  married  to  the  respondent,  Sybrand  Jacobus  Mas- 
ttrt,  jun.;  ninth,  the  daughter  of  the  testators,  Jacoba  Anna 
Mostert,  married  to  Jacobus  Johannes  Meinfjes ;  and  tenth,  tlie 
son  of  the  testators,  Jan  Fredrik  Mostert,  in  equal  shares,  and  in 
case  of  predecease  of  one  or  more  of  them,  their  lawful  descend- 
ants by  representation  per  stirpes  ;  and  in  all  the  goods  and  eftects 
relinquished  by  the  testators'  inheritances  and  successions, 
nothing  in  the  world  excepted;  subject,  however,  to  certain 
stipulations  therein  specified  (*) ;  and  appointed  as  executors, 
testamentary  administrators  of  the  estate,  and  guardians  of  the 
minor,  and  jUdei  commissary  heirs,  the  testator's  wife  and  the  ap- 
pellant association,  reserving  "  to  themselves  the  power  and 
right  thereafter  to  make  such  alterations  or  additions  to  that 
their  will  as  they  might  wish  or  desire,  either  at  the  foot  thereof 
under  their  own  signature,  or  by  separate  deed,"  a  power  which 
they  exercised  by  executing  a  codicil  the  j'ear  following  regard- 
ing the  share  for  excess  of  inheritance  that  should  fall  to  their 
daughter,  Jacoba  Anna  Mostert,  *by  reason  of  the  stipula-  [240 
tions  in  the  will  contained,  which  such  codicil  declared,  should 
remain  burthened  with  the  entail  of  Jidei  commissum  with  all  the 
stipulations  and  conditions  attached  to  the  same. 

The  testator,  CorncUs  Mosteii^  died  on  the  15th  of  December, 
1862. 

Ilis  widow,  the  surviving  testatrix,  together  with  the  appel- 
lant association,  her  co-executors,  on  the  23d  of  December,  1862, 
deposited  the  joint  will  and  codicil  with  the  master  of  the 
Supreme  Court  in  the  colony,  and  obtained  from  him  the  usual 
certificate  or  letters  of  administration,  certifying  that  she  and 
tlie  appellant  association  had  been  duly  appointed  executors 
testamentary,  and  authorizing  them  as  such  to  administer  her 
husband's  estate. 

On  the  21st  of  January,  1863,  the  widow  Mostert,  in  exercise 
of  the  option  given  to  her  by  the  joint  will  of  the  31st  of  August, 
1860,  wrote  to  her  co-executors  declining  to  accept  the  pre- 

{*)  Set  forth  in  ertcnso  in  the  judgment,  post,  pp.  247-8. 
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lejjacjr  of  Welgedaan  and  the  moveables  there,  for  which  the 
price  would  have  been  £3,000,  to  be  brought  by  her  into  her 
husband's  estate.  By  this  letter  she  gave  directions  for  the  sale, 
in  March,  1863,  of  the  entirety  of  the  preleffacy  for  the  account 
of  the  estate,  with  the  exception  of  some  of  the  moveable  articles 
which  she  wished  to  keep  out  for  hereelf.  She  also  gave  direc- 
tions with  reference  to  a  sale  by  her  late  husband  of  a  piece  of 
land  with  buildings  thereon,  in  Breda  Street^  to  their  daughter, 
Jacoba  Anna  Mosierty  for  £1,500,  desiring  that  this  sale  should 
be  completed,  and  the  whole  purchase  money  secured  to  her 
husband's  estate,  and  all  costs  paid  out  of  his  estate.  She  also 
gave  directions  for  the  sale  of  the  different  shares  in  certain 
companies  which  had  been  found  in  the  estate  and  were  set 
forth  in  an  inventory,  except  one  share  in  the  appellant  asso- 
ciation. This  excepted  share  she  desired  might  be  taken  over 
by  her  son,  Jan  Frcdrik  Mosteri,  at  the  value  then  set  upon  it 
in  the  books,  without  any  premium. 

The  appellant  association,  acting  on  their  own  behalf  as  well 
as  for  the  widow,  as  executors,  did  not  confine  their  administra- 
tion to  the  estate  of  the  husband  {i.  e.  the  half  of  the  joint  es- 
tate), but  included  the  whole  of  the  joint  estate,  and  from  June, 
1864,  to  February,  1868,  intituled  their  liquidation  and  distri- 
241]  bution  advertisements  *and accounts,  as  relating  to  the  es- 
tate of  Cornells  Moslerty  sen.,  and  his  surviving  widow,  or  as  re- 
lating to  "  the  joint  estate  of  the  late  Cornells  Mosterty  sen.,  and 
his  surviving  spouse,  Elizabeth  Jacoba  LouWy  as  relinquished  by 
him  according  to  mutual  will  of  the  31st  of  August,  I860.''  The 
sum  claimed  and  deducted  by  the  widow  and  the  appellant  as- 
80ciation,  her  co-executors,  for  the  commission  allowed  by  the 
colonial  law  to  executors  for  administering  the  estate  was  calcu- 
lated on  the  whole  of  the  joint  estate  of  the  testator. 

The  sales  by  the  appellant  association  of  the  property,  move- 
able and  immoveable,  of  the  joint  estate,  were  effected  partly  be- 
fore the  widow's  letter  of  the  21st  of  January,  1863,  and  partly  in 
the  month  of  December,  1863,  and  were  principally  made  in  the 
interval  between  the  21st  of  January  and  the  28th  of  August,  1863. 

On  the  28th  of  August,  1864,  the  widow,  by  an  instrument 
as  co-executrix  testamentary  with  the  appellant  association  of 
her  deceased  husband,  ratified  and  declared  her  approval  of 
every  thing  which  had  already  been  done  and  performed  by  the 
appellant  association  in  the  administration  of  the  estate  of  Ct»r- 
nclis  Masterly  sen.,  and  which  should  thereafter  be  done  and  per- 
formed, and  she  thereby  also  granted  full  power  and  authority 
to  the  appellant  association  in  her  own  name,  and  also  as  acting 
for  her,  to  make  transfer  and  conveyance  to  the  respective  pur- 
chasers of  immoveable  property  from  the  estate. 
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On  the  18th  of  September,  1863,  the  widow  addressed  a  let- 
ter to  her  co-executors,  the  appellant  association,  repudiating 
for  the  first  time  the  mutual  will  of  herself  and  her  husband. 

The  present  action  was  then  brought  by  the  appellant  as  repre- 
senting the  association  against  the  respondent  for  the  payment 
of  a  balance  of  principal  and  other  monej's  due  on  the  mortgage 
of  the  11th  of  November,  1859,  as  having  been  ceded  and  trans- 
ferred on  the  6th  of  October,  1864,  by  private  contract  by  the 
appellant  association  on  behalf  of  themselves  and  their  co-e.\e- 
cutrix,  the  widow,  to  the  appellant  association  for  value  received. 

The  respondent  in  his  plea  insisted  on  the  joint  will  as,  in 
effect,  releasing  him  from  the  whole  debt,  except  only  *the  [242 
interest  during  the  widow's  life  of  the  unsatisfied  part  of  tlie 
capital. 

The  appellant  association  replied,  in  effect,  that  unsecured 
debts  only  were  referred  to  by  the  joint  will,  and  that  the  widow 
had  rejected  the  benefits  conferred  on  her  by  the  joint  will,  and 
that  the  respondent  had  acquiesced  in  her  repudiation,  and  was, 
at  all  events,  liable  to  pay  a  moiety  of  the  debt  as  belonging  to 
the  surviving  spouse. 

It  appeared  that  large  sums  had  been  advanced  by  the  testa- 
tor, Cornells  Mostert^  sen.,  to  several  of  his  children,  but  none  to 
the  respondent  or  his  wife ;  and  that  the  executors  in  their  ac- 
counts had  treated  the  respondent  as  entitled  to  the  benefit  of 
the  provisions  of  the  joint  will  as  to  the  debts  due  to  the  testa- 
tore  from  their  children.  The  respondent,  though  familiar  with 
the  Dutch  language,  alleged  tliat  both  the  will  and  the  accounts 
rendered  by  the  executors  were  unintelligible  to  him.  The  ex- 
ecutors in  their  liquidation  account  set  aside  a  fund,  which  was 
held  by  the  appellant  association,  to  answer  the  seven  legacies 
of  £300  each  at  the  death  of  the  surviving  testator,  out  of  the 
joint  estate,  with  interest  from  the  day  of  the  death  of  the  testa- 
tor, Comelis  Mostert. 

The  cause  was  heard  without  a  jury,  on  the  14th,  15th,  16th, 
17th,  and  22d  of  June,  1869,  before  the  Chief  Justice,  Sir  Si/d- 
jiey  Bell  and  Fitzpairick  and  Denyssen^  Puisne  Judges  of  the  Su- 
preme Court,  and  the  majority  of  the  Court,  Mr.  Justice  Demjssen 
dissenting,  on  the  16th  of  November,  1869,  declared  and  ad- 
judged: nrst  that  the  mortgage  bond  of  the  respondent  for 
£3,750  sterling,  upon  which  the  appellant  sued,  constituted  a 
debt  wnthin  the  meaning  of  the  several  clauses  of  stipulations 
of  the  mutual  wuU  of  the  3l8t  of  August,  1860,  having  reference 
to  debts  due  by  the  instituted  heirs,  of  whom  the  respondent, 
as  married  in  community  of  property  to  Isabella  Petronem  Hester 
Mosteriy  was  in  law  one.  Secondly,  that  the  respondent  was 
entitled  in  this  action  to  assert  bis  legal  rights  as  such  institutes  i 
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and  indebted  heir  under  the  mutual  will  aforesaid,  and  was  not 
estopped  or  debarred  by  reason  of  acquiescence,  or  supposed 
acquiescence,  in  anything^  inconsistent  with  those  rights ;  snch 
acquiescence,  or  supposed  acquiescence,  having  taken  phice  un- 
der circumstances  which  disentitled  the  appellant  to  rely  upon 
243]  the  same  *as  a  waiver  by  the  respondent  of  any  of  his 
rights.  Thirdly,  that  the  surviving  widow,  Elizabeth  Jacoba 
Mosterly  was  not  entitled  to  claim,  in  manner  and  form  as  she 
claimed,  and  was  allowed  to  claim,  a  right  to  take  and  receive 
a  free  half  of  the  joint  estate  which  had  been  in  communilj 
between  herself  and  her  deceased  husband;  but,  on  the  contrary, 
that  Elizabeth  Jacoba  Mostert  was  bound  and  obliged,  as  regardetl 
her  half  of  the  joint  estate,  to  give  effect  to  all  the  clauses  and 
stipulations  contained  in  the  mutual  will  of  the  31st  of  August, 
18t)0,  having  reference  to  debts  due  hy  the  instituted  heirs. 
Fourthly,  that  according  to  the  true  intent  arid  meaning  of 
clauses  and  stipulations,  the  respondent's  inheritance  from  and 
out  of  the  estate  of  the  deceased  testator  was  to  be  deducted 
from  the  principal  and  interest  of  his  debt,  being  first  applied 
in  payment  of  arrear  interest;  that  the  respondent  remained 
liable  to  pay  the  surviving  widow  for  her  life,  interest  upon  the 
unsatisfied  balance  remaining  due  upon  the  debt  after  such  de- 
duction ;  that  when  the  widow  should  die  the  inheritance  of  the 
respondent  from  and  out  of  her  estate  was  to  be  again  compen- 
sated by,  or  set  off  against,  an  equal  amount  of  the  debt  then 
remaining  due  ;  and  tliat  in  case  the  last  mentioned  inheritanco 
should  be  less  than  the  debt,  the  debt  should  be  wholly  freed 
and  discharged  from  liability  for  any  deficiency  which  might 
appear  or  exist.  Fifthly,  that  the  appellant  association,  as  the 
cessionaries  of  the  debt  due  by  the  respondent,  took  the  place 
of  the  widow,  and  were  entitled  to  whatever  rights  belonged  to 
her  as  a  surviving  spouse,  bound  by  the  clauses  and  stipulations 
of  the  mutual  will,  but  not  to  any  other  or  greater  rights. 
Sixthly,  that  it  be  referred  to  the  master  to  take  an  account  of 
balance  or  sum  still  due  by  the  respondent  upon  his  debt  after 
deduction,  first,  of  his  counter  claim  of  £42  sterling;  second, 
his  wife's  paternal  inheritance,  as  such  inheritance  would  have 
existed  after  giving  efi'ect  to  the  clauses  and  stipulations  of  tlu> 
mutual  will  aforesaid,  relative  to  debts  due  by  the  instituted 
heirs  ;  and  third,  after  deduction  of  a  certain  payment  of  £1,17G 
sterling  made  by  the  father  of  the  respondent,  who  was  a  surety 
for  debt,  and  an  account  of  such  interest,  if  any,  as  was  then 
due  and  owing  by  the  respondent  upon  the  balance  of  his  debt 
after  such  deductions,  and  that  the  appellant,  as  such  cessionary 
244]  *^3  aforesaid,  should  *take  judgment  in  convention  for  the 
amount  of  such  interest  as  found  by  the  master  with  costs. 
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From  this  judgment  (*)  the  present  appeal  was  brought. 

Sir  R.  Palmer^  Q.C.,  Mr.  Bighy^  and  Mr.  Wjhurgh  (of  the 
Cape  of  Good  Hope  bar),  for  the  Appellant : 

The  first  question  that  aris'es  is  one  of  acquiescence  on  the 
part  of  the  respondent.  The  acts  of  the  appellant  association 
were  throughout  bondjkle  ;  the  respondent  acquiesced  in  those 
acts  after  he  knew,  or  at  least  had  the  fullest  means  of  ascertain- 
ing, all  the  rights  he  now  insists  on,  and  he  is  precluded  and 
estopped  from  setting  up  those  rights  against  the  appellant. 
The  association  whom  the  appellant  represents  would  not  have 
taken  over,  as  they  did,  for  full  and  valuable  consideration,  the 
mortgage  bond  in  (question,  until  the  alleged  rights  of  the  re- 
spondent had  been  disposed  of,  had  the  respondent  given  them, 
as  he  was  bound  to  have  done,  due  notice  of  such  claim.  liut 
the  second  question  is  the  really  important  one,  involving  as  it 
does  not  only  the  power  by  the  law  in  force  in  the  (Jape  oj  Good 
Hope^  of  making  a  joint  will,  but  when  such  a  will  has  been 
made  by  husband  and  wife,  having  community  of  goods,  whether 
it  is  competent  for  the  wife,  if  she  survive  her  husband,  to  re- 
pudiate her  share  in  the  mutual  will,  and  assert,  as  she  has  done 
in  this  case,  her  common  law  rights,  as  unaffected  by  it.  To 
claim,  in  fact,  and  exercise  authority  over  one  half  of  the  estate 
which  had  belonged  in  community  to  her  late  husband  and  her- 
self; and  thus  claim,  as  she  has  done,  one  half  of  the  mortgage 
debt  due  by  the  respondent.  Now,  we  contend,  that  by  the 
Roman-Dutch  law,  which  is  the  law  in  force  in  the  0(j>e  of 
Good  Hope^  the  widow,  the  surviving  spouse,  was  not  bound  l)y 
the  mutual  will,  and  had  a  right  to  revoke  it,  so  far  as  related 
to  her  own  property,  and  to  claim  half  of  the  property  of  lier 
husband  and  herself.  By  the  Roman-Dutch  law  a  mutual  or 
joint  will  is  really  two  wills  on  one  paper :  V<ta  der  Linden^  Inst, 
of  the  laws  of  IlollamU  B.  I.,  ch.  ix.,  sec.  II L,  \\.  5  [^JIenn/\< 
translation,  p.  120] ;  Grofjus^  Intro,  to  Dutch  Jurisprudence,  B. 
IL.  ch.  xvii.,  *sec.  24 ;  Van  dcr  Berg's  Nederlnulsh  Admjs  [245 
Boek^  vol.  II,  ConsuUatus^  210 ;  Holtandsche,  vol.  IV.,  Cons.,  48  ; 
PeckiuSy  de  Tcstam.  CoDJiir/.  Jjih.  I.,  c.  43 ;  Van  der  Keessd.  Thcs, 
298,  Bk.  IL,  ch.  xvii.,  sec.  24  [cd.  1858  by  De  Wal]  ;  Voet.  Lib. 
XXIII.,^//.  4,  8.  63  ;  lb.  Lib.  XXVIIL,  tit.  3,  s.  11.  From  these 
authorities  it  appears  that  the  husband  and  wife  may  both 
make  their  testaments  in  one  and  the  same  paper  writing,  but 
the  paper  is  considered  to  contain  two  separate  testaments, 
which  each  of  them  may  afterwards  alter  separately,  and  with- 
out the  knowledge  of  the  other,  before  as  well  as  after  the  death 

{'•)  See  report  of  case,  2  Bnchanan's    nan's  Cape  of  Good  Hope  cases,  pp 
Cape  of  Good  Hope  cases,  231 :  and  see    280,  809. 
former  braaches  of  the  case,  1  Buclia- 
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of  either  of  them :  Barge,  Com.  on  Col.  and  For.  Law,  vol.  iv., 
p.  404,  where  all  the  authorities  are  collected.  Brits  v.  Brits' 
Executors  (') ;  Hofmeyr  v.  De  Wei  (*),  relied  upon  in  the  Court 
helow,  were  cases  of  adiation,  or.  acceptance  of  benefit  hy  the 
survivor  under  a  mutual  will :  Oosthuysen  v.  Oosthuysr.n  {f\  was 
also  a  case  of  adiation  and  acceptance  by  the  wife  of  the  bene- 
fits of  the  joint  will :  Scorey's  Executors  v.  Scorcy  (^),  Here, 
though  there  was  a  common  testamentary  intention,  there  was 
not  a  testacy  by  one  upon  the  property  of  the  other  by  consent 
either  express  or  implied.  But,  even  if  the  respondent  was  not 
estopped  by  acquiescence,  and  if  the  ettectof  the  will,  regarded 
as  the  will  of  the  testator,  Cornells  Mosta%  sen.,  amounted  to  a 
discharge  of  so  much  of  the  testator's  half  of  the  debt  as  should 
j»rove  to  be  in  excess  of  the  paternal  inheritance  of  the  respond- 
ent's wife,  the  appellant  association,  as  taking  the  place  of  the 
surviving  widow,  and  as  entitled  to  her  rights  in  regard  to  such 
mortgage  debt,  are  entitled  to  claim  from  the  respondent  one 
half  of  such  debt,  as  remained  due  at  the  date  of  the  testator's 
death,  namely,  the  sum  of  £1,875,  with  inteitjst  thereon  from 
the  loth  of  February,  1861. 

Sir  John  Karslake,  (J.C,  and  Mr.  H.  \\\  HuU',  for  the  re- 
spondent : . 

The  real  question  in  this  case  is,  whether,  this  being  a  joint 
and  mutual  will  made  by  hnsband  and  wife  in  community  of 
goods,  the  wife  was  capable  of  repudiating  her  part  in  it,  and 
246]  having  *survived  her  hnsband,  could  repudiate  her  share 
and  interest  in  it.  Now,  the  cases  referred  to  on. the  other  side — 
Hofmeyr  v.  JDeWet  (^),  Brits  v.  Brits'  Executors  (=^),  and  Oosthuysen 
V.  Oosthuysen  (^) — and  attempted  to  be  distinguished  from  the 
present,  decide  that  if  two  spouses  make  two  wills  in  one  in- 
strument, in  themselves  separable  so  far  as  language  goes,  but 
apparently  make  the  one  in  consideration  of  the  other ;  and  the 
one  gives  the  other  benefits  which  by  the  lioman-Dutch.  law  he 
or  she,  but  for  the  will,  would  not  be  entitled  to,  and  that  one 
survives  and  take  those  benefits,  the  survivor  cannot  repudiate 
the  mutual  will,  but  must  abide  by  it;  and  the  mutual  will,  so 
far  as  it  aftects  the  interests  of  the  survivor,  becomes  his  or  Iilm* 
irrevocable  will.  Here  we  contend,  that  the  two  spouses  did  in 
eftect  consolidate  their  estates  so  as  to  render  these  joint  instru- 
ments, even  if  considered  as  two  wills,  incapable  of  separation 
the  one  from  the  other.  The  debts  due  to  the  joint  estate  of 
the  husband  and  wife  were  in  the  absolute  disposal  of  the  hus- 

(')  1  Buchanan's  Cape  of  Good  Hope  Cases,  51 . 

Cases,  812.  C)  Menzie's  Cape  oX  Qood  Hope  Rep. 

(»)  Ibid,  317.  Book  2.  p.  231. 
(')  1  Buchanan *a  Cape  of  Good  Hope 
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band;  and  by  their  mutual  will  they  not  only  disposed  of  the 
matter  of  those  debts,  but  regulated  the  disposition  of  their 
common  estate  for  the  benefit  of  their  children.  The  wife  sur- 
viving could  not  revoke  their  mutual  will  so  far  as  regarded  her 
share  of  the  common  estate,  there  being  nothing  in  the  will  of 
the  nature  of  a  donatio  from  her  to  her  husband  :  Peckius^  de 
Testam.  Gmjug.  lib.  I.  c.  43 ;  Van  dir  Linden^  Inst.,  B.  L,  ch.  ix., 
]»!.  5,  p.  129;  GrotiiLSy  Intro,  to  Dutch  Lfiw,  B.  U.,  ch.  17,  s. 
24  ;  lb,  B.  I.  ch.  v.,  s.,  25  ;  Van  der  Keessel  Thes.  298,  B,  B.  II., 
ch.  xvii.,  8.  13;  Dekker^  Diss.  Jar.  lib.  I.  and  VI.  ch.  1 ;  Van 
fjfeuwen^  Censura  Foi^ensis^  B.  HE,,  ch.  11,  s.  7;  Van  Leeuioen^ 
Ci>mm.  on  Roman-Dutch  Law,  B.  II.,  ch.  3,  s.  8  are  authorities, 
by  the  Roman-Dutch  law,  for  the  proposition  we  contend  for. 
It  is  also  recognized  by  English  law :  Ua}jes  and  Jarman^  forms 
of  wills,  p.  582  [ed.  1863.]"  In  Dufaur  v.  Pereira  (*)  a  mutual 
will  by  husband  and  wife  of  their  joint  estate  was  held  by  the 
Court  of  Chancery  here  bindinir  on  the  wife,  the  survivor,  and 
on  her  personal  estate.  Again  in  Lord  Walpole  v.  Lord  Orford  (^) 
although  the  Court  ^refused  to  enforce  an  agreement  for  [247 
;i  mutual  will  as  being  uncertain  and  unfair;  it  by  no  means 
decided  that  such  a  will  could  not  he  made  or  enforced  :  Dillon 
V.  ParJcer  (^).  Here  it  was  sufliciiently  estahlished  thatthe  widow 
adopted  and  acted  under  the  joint  will,  and  she  was  precluded 
by  acquiescence  and  adiation  from  repudiating  it,  even  if  she  had 
such  power.  Like  the  English  law  of  election,  she  chose  to  take 
under  the  will  and  acted  under  it :    Worthington  v,  Wigginton  (*). 

The  consideration  of  the  judgniont  having  been  reserved  was 
now  delivered  by 
Sir  Robert  Collier  :  ^ 

This  was  an  action  of  debt  on  a  bond  brought  by  the  plaintiff, 
a»  acting  executor  of  the  late  Cornells  Mostert^  sen.,  against  the 
defendant  for  the  recovery  of  the  sum  of  £3,750.  Among  other 
pleas,  not  now  material  to  notice,  the  defendant  pleaded  that 
he  had  been  released  from  this  obligation  by  the  terms  of  the 
mutual  will  of  Cornells  Mosleri  deceased,  and  his  surviving  wife. 
The  plaintiiFs  replied  by  a  general  denial,  and,  further,  that  the 
defendant  was  at  all  events  liable  for  half  the  amount  of  the 
bond,  the  share  of  the  surviving  spouse,  who  had  repudiated 
the  mutual  will.  Judgment  was  given  for  the  defendant  by  the 
Chief  Justice  Sir  Sidney  Bell,  and  Mr.  Justice  Fitzpatrick^  —  the 
majority  of  the  court,  —  Mr.  Justice  Denyssen  dissenting.  The 
appellants  now  contend  that  they  are  entitled  to  judgment  for 
one-half,  but  only  one-half,  of  the  amount  of  the  bond. 

C)  1  Dick.  419;  2  Harg.  Jurid.  Ex.,       (>)  1  Swan.  359. 
101.      .  O  24  L.  J.  (Ch.)  773. 

O3Ve6.,402,416.  ... 

3  Eng.  Rep.]  16 
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The  facts  material  for  the  decision  of  this  case  are  as  follows  : 

The  bond  was  executed  by  the  defendant  on  the  11th  of  No- 
vember, 1859,  in  favour  of  Cornelis  ^io^/cr/,  jun.,  whose  nephew  ' 
he  was,  and  whose  daughter  he  had  married,  to  secure  the  pur- 
chase money  of  a  farm  w^hich  Cornells  Mostcri^jiiT).,  had  sold  to 
him.  Cornelis  Mostert  had  been  married  to  Elizabeth  Jacoba  his 
wife,  in  community  of  goods.  On  the  3l8t  of  August,  1860, 
Cornelis  Mostert^  sen.,  and  his  wife,  made  what  is  commonly 
called  "  a  mutual  will,"  in  the  manner  customary  in  the  colony. 

The  provisions  of  that  will,  as  far  as  they  are  material  to  the 
present  case,  were  these : 

An  estate,  together  with  the  fixtures,  furniture,  &c.,  was  left 
248]  ^s  *a  prelegacy  to  the  survivor  on  condition  of  the  survi- 
vor paying  £3,000  to  the  estate  of  the  predecessor. 

Certain  specific  legacies  were  given  to  some  of  the  children 
and  grandcliildren,  to  be  paid  after  the  death  of  the  survivor  of 
the  testators.  Certain  sole  and  universal  heirs  were  nominated, 
being  the  survivor  of  the  testators,  and  their  children  and  grand- 
children, mentioned  by  name,  in  the  whole  to  tlie  number  of 
ten,  all  of  whom  were  to  take  equal  shares;,  and  '*  in  case  of 
the  predecease  of  one  or  more  of  them  their  lawful  descendants 
by  representation  per  stirpes^'*  subject  to  the  following  among 
other  stipulations,  namely  : 

"  First,  that  in  computation  with  the  inheritance  of  each  of 
the  instituted  heirs  being  children  or  grandchildren  of  the  testa- 
tors, shall  have  to  be  brought  all  that  he  or  she  respectively 
shall  be  found  to  be  indebted  to  the  estate  of  the  testators. 

"  Secondly,  that  when  and  where  such  debts  should  happen 
to  exceed  the  amount  of  the  inheritance  from  the  estate  of  the 
first'  dying,  the  heir  or  heirs  whom  it  may  concern  shall  not 
need  to  bring  up  (pay)  the  excess  directly,  but  that  it  shall  be 
suflicient  for  them  to  remain  indebted  to  the  survivor  for  such 
excess  above  inheritance  from  the  estate  of  the  first  dying,  to 
be  afterwards  at  the  death  of  the  survivor  of  the  testators  brought 
into  computation  with  his,  her,  or  their  inheritance,  from  the 
estate  of  the  latter. 

"  Thirdly,  that,  in  so  far  as  the  inheritance  from  the  estate 
of  the  first  dying  falling  to  the  share  of  one  or  more  of  the  in- 
stituted heirs,  might  exceed  the  amount  of  bis,  her,  or  their 
debts  to  the  estate,  the  excess  of  inheritance  above  debts  may  and 
shall  be  paid  out  to  him,  her,  or  them  respectively,  free  and  un  , 
burdened. 

"  Fourthly,  that  all  that  shall  fall  to  the  share  of  the  aforesaid 
instituted  heirs  of  the  testators,  as  inheritance  from  the  estate 
of  the  survivor  of  the  testators  (and  in  case,  and  in  so  tar  as  the 
said  heirs  may  have  reniained  indebted  to  the  survivor  of  the 
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testatoi-s  for  surplus  of  debts  above  the  inheritance  from  the  first 
dying,  then  after  deduction  of  such  debts),  shall  be  and  remain 
as  the  same  is  hereby,  burdened  with  the  entail  oifidei  commissuw. 
in  such  manner  that  only  the  interest  or  usufruct  thereof  shall 
be  enjoyed  by  the  heirs  of  the  testators  and  their  survivinor 
spouse  *the  latter  so  long  as  they  remain  unmarried,  whilst  [249 
the  capitals  themselves  shall  devolve  and  go  over,  after  their 
death,  undiminished  and  unburdened,  to  their  lawful  descend- 
ants, per  stirpes.  And  the  testators  did  further  declare  that  they 
have  made  this^te'  commissary  disposition  in  order  to  insure  to 
their  aforesaid  heirs,  as  also  to  their  children  and  spouses  (the 
latter  so  long  as  they  remain  unmarried),  maintenance  and  the 
means  of  living  in  case  of  misfortune,  going  backwards  in  pe- 
cuniary circumstances  or  mercantile  affairs,  insolvency  or  bank- 
ruptcy, or  other  accidents,  and  especially  in  so  far  as  they  may 
at  present  be  insolvent." 

And  other  provisions  follow  which  are  not  so  material  to  the 
present  case. 

"  Fifthly,  if,  however,  it  should  come  to  pass  that  one  or  more 
of  the  aforesaid  instituted  heirs  of  the  testators  is  or  are  indebted 
to  the  estate  of  the  survivor  of  the  testators  more  than  the  amount 
falling  to  his,  her,  or  their  share  as  inheritance  therefrom,  it  is 
in  such  case  the  will  and  desire  of  the  testators  that  any  excess 
of  debts  above  the  inheritance  falling  to  the  share  of  such  heir 
or  heirs  shall  be  remitted  to  him,  her,  or  them,  as  the  same  is 
hereby  remitted  to  him,  her,  or  them,  nunc  pro  iunCy  aod  that 
such  excess  of  debts  above  inheritance  shall  not  be  allowed  to 
be  taken  in  the  computation  of  the  inheritance  of  the  respective 
heirs,  as  it  is  not  the  desire  of  the  testators  that  the  same  shall 
be  considered  as  forming  any  part  of  the  estate,  but  that,  on  the 
contrary,  the  inheritances  of  the  respective  heirs  shall  be  de- 
creased equally  in  proportion  to  the  joint  amount  of  the  excess 
of  debt  above  inheritance  remitted  in  manner  aforesaid." 

Then  follows  the  appointment  .of  executors  in  these  terms. 

"  And  the  testators  declared  to  nominate  and  appoint  as  exe- 
cutors, testamentary  administrators  of  the  estate,  and  guardians 
of  the  union,  andjiclei  commissary  heirs,  to  wit:  "  the  testator, 
his  wife,  the  present  testatrix,  together  with  the  South  African 
Association  for  the  administration  and  settlement  of  estates,  and 
the  testatrix  declares  to  nominate  and  appoint  her  husband  the 
present  testator  alone." 

Cornelis  Mostert^  sen.,  died  on  the  loth  of  December,  1862. 

♦On  the  23d  of  December,  1862,  a  certificate  was  duly  [250 
granted  by  the  proper  authority  to  the  widow  of  Gornelis  Mosteri^ 
and  to  the  South  African  Association,  appointing  them  executor* 
testamentary  of  the  will  o{  Cornelis  Mostert.    On  the  2l8tof 
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January,  1863,  the  widow  wrote  the  following  letter  to  the  as- 
sociatiop : 

"  Gentlemen, — ^TVith  reference  to  the  will  of  my  late  husband, 
Mr.  G.  Mostert,  senior,  I  hereby  declare  that  I  do  not  accept  tijo 
pre  legacy  made  to  me  of  the  garden  or  estate  called  Welgeclaan, 
situated  at  the  upper  end  of  St.  John  Street,  with  all  the  movea- 
ole  property,  trinkets,  and  cattle  which  are  therein,  and  request 
you  to  sell  the  same  publicly,  for  account  of  the  estate,  in  the 
month  of  March.  I  shall  supply  you  with  a  list  of  some  articles 
which  I  wish  to  keep  out  for  myself. 

"  With  respectto  the  piece  of  land  with  the  buildings  thereon, 
situated  in  Breda  Street,  now  occupied  by  Mr.  J.  j!  Meinfjes,  I 
desire  that  the  same  be  without  delay  transferred  to  my  daughter 
Jacoba  Anna  31osterty  married  without  community  of  property  to 
the  said  Meinfjes^  to  whom  the  same  was  sold  by  my  late  hus- 
band for  £1,500,  when  a  mortgage  bond  must  be  passed  by  my 
said  daughter  for  the  full  amount  of  the  purchase  money,  £1,500 

bearing  interest  from ,  in  favor  of  the  estate  of  my  husband, 

all  the  expenses  of  this  transfer  and  of  the  mortgage  bond  to  be 
passed  by  my  daughter,  also  transfer  dues,  expenses  of  diagram, 
and  all  other  expenses  in  connection  with  the  said  transfer  and 
mortgage  bond,  must  be  paid  out  of  the  estate  of  my  husband. 

"  With  regard  to  the  different  shares  in  companies  which 
have  been  found  in  the  estate,  and  are  set  forth  in  the  inventory, 
it  is  my  desire  that  the  same  be  sold  as  advantageously  as  pos- 
sible for-the  estate ;  with  the  exception,  however,  of  one  share 
in  your  association,  with  regard  to  which  my  desire  is  that  the 
same  may  be  taken  over  by  my  son,  Jan  Fredrik  Mostert,  at  the 
value  now  set  upon  it  in  the  books,  without  any  premium  ;  and 
as  it  will  be  necessary  to  take  the  opinion  of  the  members  of 
the  association  upon  this  subject,  I  request  yon  will  employ 
your  influence  as  much  as  possible  to  have  this  my  wish  gratified. 
"  I  am  your  servant, 

"  Widow,  C.'Mosierty  born  Louw.'^ 

On  the  28th  of  August,  1863,  she  executed  the  following 
251]  document :  *"  I  the  undersigned,  Elizabeth  Jacoba  Lowe 
widow  of  the  late  Mr.  Cornells  Mostert,  senior,  in  my  capacity 
as  co-executrix  testamentary  with  the  South  African  Association, 
&c.,  of  my  aforesaid  husband,  Comelis  Mostert,  senior,  do  hereby 
declare  to  ratify  and  approve  of  everything  which  has  alread/ 
been  done  and  performed  by  the  said  association  in  the  admin- 
istration of  the  estate  of  the  said  Cornells  Mostert,  senior,  and 
which  shall  hereafter  be  done  and  performed ;  and  also  hereby 
to  grant  full  power  and  authority  to  the  said  association,  in 
their  own  name,  and  also  (as  acting  for  me)  in  my  name  to 
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make  transfer  and  conveyance  to  the  respective  purchasers  of 
immovable  property  from  said  estate,  and  such  transfer  shall  be 
considered  by  me  as  having  been  made  with  my  concurrence 
and  knowledge,  under  obligation  of  my  person  and  property, 
according  to  law.  '*  E.  MosterC 

"  O/pe  Town,  28th  August,  1863." 

On  the  18th  of  September,  1863,  the  widow  Moslei^t  wvoiQ  the 
following  letter: 

"  To  the  board  of  directors  of  the  South  African  Association  for 
the  administration  and  settlement  of  estates. 

''  Cape  Town,  18th  September,  1863. 
"  Gentlemen, —  I  have  resolved  to  claim  only  the  net  half  of 
the  joint  estate  of  my  late  husband  and  myself,  and  which,  by 
virtue  of  the  community  of  property  which  has  existed  between 
us,  belongs  to  me  by  law,  and  to  forego  all  legacies,  and  also 
the  child's  portion  bequeathed  to  me  by  my  late  husband.  I 
now  kindly  request  you,  as  the  administering  executors  of  the 
said  estate,  to  liquidate  the  same  as  speedily  as  possible,  and  to 
pay  me  the  half  share  due  to  me,  in  cash,  as  I  am  not  inclined 
to  take  in  payment  any  bonds  due  to  my  children. 

"  I  am,  your  obedient  servant, 

"  E.  Mostert:' 

The  association  proceeded  to  administer  the  estate,  and  filed 
accounts  headed  as  follows  : 

Liquidation  and  distribution  account  of  the  joint  estate  of  the 
late  Uornelis  Mostert  (sole  and  surviving  spouse  Elizabeth  Jacoba 
Jjouw,  as  relinquished  by  him),  according  to  nmtual  will,  which 
♦accordingly  is  framed  by  the  said  Elizabeth  Jacoba  Louio  [252 
and  the  South  African  Association,  in  their  capacity  as  executors 
testamentary,  pursuant  to  letters  of  administuation  of  the  23d 
of  December,  1862." 

And  they  received  the  ordinary  commission  as  executors. 

Subsequently,  the  executors  relinquished  all  their  interest  to 
the  plaintiff,  who  instituted  this  suit. 

It  was  contended  on  behalf  of  the  appoUant,  that,  under  these 
circumstances,  the  widow  had  a  right  to  revoke  the  will  as  far 
as  it  dealt  with  her  own  property,  and  to  claim  that  half  of  the 
joint  estate  of  her  late  husband  and  herself,  to  which  she  would 
have  been  entitled  if  she  had  made  no  will ;  that,  consequently, 
she  could  sue  the  defendant  for  half  of  the  debt  owing  by  him 
to  the  joint  estate,  and  transfer  the  power  of  suing  for  it  to  the 
plaintiff. 

On  the  part  of  the  respondent  it  was  contended,  that  she  had 
no  power  to  revoke  any  part  of  the  will,  and  that  consequently 
the  debt  could  not  be  sued  for. 
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The  main  questions  which  arise  in  the  case  are  these : 

First,  could  the  widow  Mostert  revoke  the  will  as  far  as  it 
affected  her  share  of  the  property,  if  she  took  or  elected  to  take 
the  benefit  of  its  provisions  in  her  favor? 

Second,  could  she  revoke  it  if  she  did  not  take  or  elect  to  take 
such  benefit? 

Third,  did  she  or  did  she  not  take  or  elect  to  take  such  benefit  ? 

The  views  of  the  Judges  of  the  Supremo  .Court  of  the  colony 
may  be  shortly  stated  thus  : 

The  Chief  Justice  inclined  to  the  opmion  that  slie  had  so 
elected,  but  held  that,  even  if  she  had  not,  she  could  not  revoke 
the  will.     Mr.  Justice  Fdzpatrick  held  the  latter  proposition. 

Mr.  Justice  Deivjssen  held  that  she  bad  not  so  elected,  and, 
that  being  so,  that  she  had  the  power  of  revoking  the  will. 

It  is  not  to  be  expected  that  much  light  will  be  thrown  upon 
the  questions  which  arise  in  this  case  by  the  very  scanty  autho- 
rity to  be  found  on  the  construction  of  documents  in  the  nature 
of  mutual  wills  in  this  country,  where  the}-  are  of  rare  occur- 
rence, and  where  the  laws  regulating  the  relations  of  husband 
and  wife  are  in  many  respects  difterent  from  those  of  the  colony. 
253]  *It  may  be  enough  to  observe  that,  in  the  case  of  Dufaur 
V.  Fcreira  ('),  Lord  Ofmclen  held  that  a  husband  and  wife,  hav- 
ing made  a  mutual  will,  and  that  the  wife,  after  her  Imsbaiurs 
death,  having  possessed  all  his  personal  estate,  and  enjoyed  tlrj 
interest  thereof  during  his  life,  by  that  act  bound  her  assets  to 
make  good  all  her  bequests  in  the  mutual  will,  and  that  her 
subsequent  will,  so  far  as  it  broke  in  upon  the  mutual  will,  wa:^ 
void.  And  that,  in  the  case  of  Wa^pole  v.  Lord  Orford  (-),  Lord 
LvLffkboroajh  refused  to  confirm  the  compact  of  a  mutual  will, 
under  circumstances  which  are  thus  stited  in  Mr.  Justice  lVi7- 
I'uims*  book  on  executors,  vol.  i.,  p.  122  [6th  ed.] : 

"  The  will  of  George  Earl  of  Orford^  made  in  1756,  and  Horace, 
Lord  Wulpole's  codicil  of  the  same  date,  made  in  concert,  con- 
stituted in  effect,  a  mutual  will.  Horace  Lord  Walpole  died  in 
1757,  without  revoking  his  part  of  the  mutual  will,  viz.,  the 
codicil  of  1756.  George  Earl  of  Orford  died  in  1791,  when  it 
appeared  that  he  had  made  a  codicil  in  1776  ;  and,  this,  by  rea- 
son of  a  reference  to  his  last  will,  bearing  date  in  1752,  was  con- 
strued as  a  revocation  on  his  part  of  the  mutual  will,  viz.,  the 
will  of  1756.  A  case  was  then  raised  in  equity,  that  the  mutual 
will  of  1756  became  irrevocable  on  the  death  of  Lord  Walpole.  in 
1757,  though  it  was  admitted  to  be  revocable  by  either  during 
the  joint  lives  of  Lord  WalpAe  and  Lord  Orford,  with  notice  to 
the  other.     And  the  judgment  of  Lord  Camden  in  Diifuur  v. 

(*)  1  Dick.  219,  the  judgment  is  also  reported  in  2  Ilarg.  For.  Arflf.  272,  and  2 
Harg.  Jurid.  Ex.,  101.  O  3  Vea..  402. 
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Pereira  was  mainly  relied  upon  in  defence  of  that  position. 
Lord  Loughborough^  however,  refused  to  enforce  the  compact  of 
the  mutual  will ;  hut  this  was  chiefly,  it  seems,  hy  reason  of 
the  uncertainty,  and,  in  some  sense,  unfairness,  of  the  compact ; 
so  that  it  leaves  the  principle  of  Lord  Camdcn^s  decision  in  Du- 
faur  V.  Pereira  wholly  unshaken." 

The  solution  of  the  questions  in  this  appeal  must  be  found  in 
the  authorities  on  the  Roman-Duich  law  in  force  in  the  colony. 

By  the  Roman  law  the  property  of  husband  and  wife  was 
separate,  and  each  was  entitled  to  dispose  of  it  at  pleasure,  cither 
during  life  or  by  will. 

The  customs  of  the  Dutch  introduced  community  of  goods 
♦between  husband  and  wife,  the  husband  being  the  ad-  [254 
ministrator  of  the  property,  and  holding  the  relation  of  curator 
or  guardian  to  the  wife ;  and  this  community  of  goods  was  en- 
forced and  preserved  by  a  strict  prohibition  of  all  contracts 
relating  to  property  between  husband  and  wife.  On  the  death 
of  either,  the  survivor  took  half  of  the  property  ;  the  other  half 
in  the  absence  of  testamentary  disposition,  going  to  the  heirs 
of  the  deceased. 

Both  husband  and  wife  retained  the  power  of  disffosing  of 
their  respective  shares  by  will,  and  any  agreement  renouncing 
this  power  was  v(»id.  Vociad  PamledffS,  Lib.  xxviii.  (it.  3,  s.  10  : 
"  Awbulaloria  est  huminis  voluntas  adextrcmum  vitce.  halitum  .... 
ideo  recocationem  iestamenti  ajure  concessam  impcdire  ncquit  pactum 
dc  non  recocandd  vel  mutandd  volurdate  interpositum."  By  custom 
the  form  of  mutual  wills  was  introduced,  which,  sometimes 
adopted  by  persons  not  related  to  each  other,  became  the  com- 
mon form  of  testamentary  disposition  by  husband  and  Vvife. 
Much  authority  (as  was  to  be  expected)  is  to  be  found  bearing 
upon  wills  of  this  description,  and  the  following  gcucral  rules 
of  law  may  be  treated  as  clearly  established  : 

First,  that  such  wills,  notwithstanding  their  form,  are  to  be 
read  as  separate  wills,  the  dispositions  of  each  spouse  being 
treated  as  applicable  to  his  or  her  half  of  the  joint  propert}*. 

Second,  that  each  is  at  liberty  fo  revoke  his  or  her  part  of 
the  will  during  the  co-testator's  lifetime,  with  or  without  com- 
munication with  the  co-testator,  and  after  the  co-testator's  death. 

In  support  of  these  general  rules  of  law  may  be  cited  Grotrus^ 
Introduction  to  Dutch  Jurisprudence,  B.  I,  c.  v.,  s.  25  ;  B.  2,  c. 
17,  s.  24  and  notes ;  Bgnkcrshoek,  Qua:sti.  Juris  Priratl,  Lib.  III., 
c.  vii, ;  Huberts  Heden  daaghe  Meghisgclecirheid^  B.  IL,  c.  12; 
Schorex  notes  ad  Qrotius^  B.  II.,  c.  15,  s.  9 ;  Van  der  Kecssd, 
Thes.  298,  B.  II.,  ch.  xvii.,  s.  24 ;  Van  der  Linden^  Institutes  of 
the  laws  of  Holland^  B.  I.,  ch.  ix.,  s.  3,  pi.  5,  p.  129;  and  other 
authorities  referred  to  in  the  judgment  of  Mr.  Justice  Denyssen, 
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The  general  rule  being  established,  it  next  becomes  necessary 
to  ascertain  the  exceptions  to  it.  They  are  thus  stated  by  Gro- 
tius^  B.  II.,  c.  15,  8.  9  (translated  bv  Herbert) : 

"  When  the  spouse  who  dies  first  has  bequeathed  any  benefit  in 
255]  *lavour  of  the  survivor,  and  has  afterwards  limited  the 
disposal  of  the  property  in  general  after  the  death  of  such  sur- 
vivor, then  such  survivor,  if  he  accepts  such  benefits,  may  not 
afterwards  dispose  of  his  or  her  share  by  last  will  in  any  man- 
ner  at  variance  with  the  will  of  the  deceased." 

The  substance  of  this  doctrine,  though  expressed  in  varying 
termsj  is  to  be  found  in  the  leading  authorities  from  the  time 
of  Grotius  to  the  present  day. 

Van  Leeuicen^  in  his  Censura  Forensis,  abook  of  high  authority, 
after  stating  the  general  rule,  thus  describes  the  exception,  13. 
III.,  c.  11,  8.  7: 

"  Quce  iamen  regula  limilatar  {prcBsei'lim  inter  covjufjes)  casn  quo 
duo  simul  testantes^  alter  alterum  hereclcm  instituit^  sub  ed  conditione 
atque  onere  ;  ut  omnia  ea  bona  quce  post  mortem  ultimo  morientis,  ex 
mutud  hereditate  supererunt^  relinquantur  huic  ant  illi.  Quo  facto 
supervivens^  postquam  hereditatem  primo  morienlis  adicrity  pro  sud 
ettam  parte  aliter^  aut  contra  eandem  voluntatem  mutuam  de  vovo  d^s- 
ponere  haud- potestyvxuluo  quasi  consensu,  eorundem  2'>atrimonio  con- 
solidato,  et  ad  unicum  patrimxmium  redactoJ^ 

A  passage  to  the  same  effect  is  to  be  found  in  Van  Leewccns 
Commentaries  on  the  Roman-Dutch  Law,  B.  II.,  c.  3,  s.  8. 

Their  lordships  understand  the  expression,  "  postquam  heredi- 
tatem primo  morientis  adieriC' — "  after  he  has  adlated  the  inherit- 
ance of  the  predeceaser,"  as  equivalent  to  the  "  acceptance 
of  benefits"  spoken  of  by  Grotius.  "  Adiation  is  a  term  well 
known  to  the  Koman-Dutch  law,  and  although  Mr.  Justice 
Connor  in  the  case  of  Oosthuysen  v.  Oosthuysen  (*),  may  be  correct 
in  saying  that  its  technical  sense,  as  applicable  to  the  institution 
of  an  heir,  may  have  become  obsolete,  it  appears  to  be  used  by 
Van  Lceuiccn  and  other  writers,  when  applied  to  the  survivor 
of  two  co-testators  under  a  mutual  will,  in  a  sense  e(juivalent 
to  the  adoption  and  confirmation  of  the  will  by  the  acceptance 
of  benefits  under  it 

Many  extracts  from  the  Hdlandsche  Consultatien,  translations 
of  which  certified  by  the  registrar  of  the  Supreme  Court  of  the 
colony,  have  been  sent  to  their  lordships,  are  in  accordan(»e 
with  these  doctrines ;  (among  them  may  be  cited  vol.  i..  Consul- 
tation 50 ;  vol.  ii.,  Consultation  53  ;  vol.  iii.,  Consultation  3  ;  vol. 
256]  i^«)  *Cottsultation  43).  To  the  same  eftect  are  extracts 
translated  and  certified  in  the  like  manner  from  Van  der  Berg^s 
Nederlandsh  Advys  Bock. 

(*)  1  Buchanan's  Cape  of  Good  Hope  Cases,  p.  51. 
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The  circumstances  of  the  case  referred  to  in  Consultation  210 
of  the  second  hook  of  this  work  very  much  resemble  those  of 
the  present. 

There  the  husband  made  a  will  to  which  the  wife  gave  her 
written  assent  (the  eftect  of  w^liich  is  stated  to  be  equivalent  to 
lier  having  been  a  party  to  a  mutual  will),  whereby  the  property' 
of  both  was  given  to  the  wife  for  life,  with  remainder  on  her 
death  if  she  should  survive  and  die  unmarried,  to  the  blood  re- 
lations of  both  in  the  proportion  of  two-thirds  to  those' on  the 
side  of  the  testator,  one-third  to  those  on  the  side  of  the  testa- 
trix. There  was  also  a  provision  "  that  the  testing  parties  con- 
curred in  giving  to  the  testator's  brother  all  that  he  was  in  any 
way  indebted  to  the  estate,  not  wishing  that  he  should  be  called 
upon  to  pay  it." 

The  widow,  for  four  years  after  the  death  of  her  husband, 
remained  in  possession  of  the  common  estate ;  nevertheless,  it 
was  held  that  she  could  revoke  the  will  as  far  as  it  related  to 
lier  half  of  the  joint  property,  and  that  she  could  sue  the  testa- 
tor's brother  for  her  half  of  the  debt  due  by  him  to  the  estate. 
It  was  said,  "  tliere  is  no  difficulty  in  the  way  of  the  widow"  now 
repudiating  the  testament  and  retaining  the  half  of  the  common 
estate  by  virtue  of  the  community  that  she  has  for  four  years  re- 
mained in  possession  of  the  common  estate,  for  such  continuance 
ill  possession  is  not  an  act  from  which  it  can  be  understood  that 
she  wishes  to  renounce  her  right  of  community  and  take  under 
the  will,  for,  as  survivor,  she  was  entitled  to  remain  in  posses- 
sion until  such  time  as  she  was  called  upon  to  make  partition// 

Other  extracts  from  Van  der  Berg's  Nalcrlamlsh  Adoys  Bock^ 
from  the  some  Consultations  of  Utrecht^  and  others  from  Corens' 
''  decisiones  et  concilia'^  support  the  doctrine  laid  down  by  Grotius. 

These  authorities  have  been  recognised  and  confirmed  by 
three  cases  decided  in  the  Supreme  Court  of  the  colony :  viz., 
Briis  V.  BiHis'  Executors  (*) ;  liofmeyr  v.  De  Wet  (') ;  and  Oosthwj' 
sen  V.  Oosihuysen  (^. 

*In  Hofmeyr  v.  DeWet,  'Sir  John  Wilde,  then  the  Chief  [257 
Justice  thus  lays  down  the- law:  "A  husband  and  wife  may 
both  make  their  testament  in  one  and  the  same  paper  writing, 
but  the  paper  is  considered  to  contain  two  separate  testaments, 
which  each  of  them  may  always  alter  separately,  and  without 
the  knowledge  of  the  other,  before  as  well  as  after  the  death  of 
either  of  them ;  but  if  they  had  benefited  each  other  reciprocally, 
and  directed  how  the  common  estate  is  to  go  after  the  death  of 
the  survivor,  if  the  latter  had  enjoyed  or  wishes  to  enjoy  the 

O  1  Bacbanan's  Cape  of  Good  Hope  (")  1  Buchanan's  Cape  of  Good  Hope 
Cases,  p.  812.  Cases,  p.  51. 

(•)  Ibid.  p.  817. 

3  Eno.  Rep.1  17 
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benefit  of  it,  such  survivor  can  make  no  other  last  will  or  testa- 
mentary disposition  of  his  or  her  share,  unless  he  or  she  had 
rejected  the  benefit  made  and  ceded  the  same."  In  Oosthin/sen 
V.  Oosthuysen,  Sir  William  Hodges  y  then  Chief  Justice  says:  "If 
the  joint  spouses  have  benefited  each  other,  and  have  jointly 
and  by  common  consent  directed  how  the  estate  shall  go  after 
the  death  of  the  aurvivor,  such  survivor  cannot,  after  the  adia- 
tion  of  the  estate  and  the  enjoyment  of  the  benefit,  make  another 
testam'ent  of  his  or  her  share  of  the  joint  estate  (*)." 

Much  on  the  same  principle  it  was  decided  by  the  Supreme 
Court  of  the  colony  that  an  express  renunciation  by  the  wife 
during  her  husband's  life  of  her  ri^ht  to  a  half  of  the  joint  pro- 
perty, and  an  agreement  to  accept  in  lieu  thereof  the  provisions 
of  his  will,  were  not  binding  upon  her  after  his  death,  but  that 
the  right  of  election  remained  :  Scores/  v.  Scorey's  JExecutors  (*). 

It  may  be  added  that  Mr,  Bwrge^  in  his  Commentaries  on 
Colonial  Law,  vol.  iv.,  p.  405,  lays  down  the  same  doctrine. 

These  authorities  (to  which  more  might  be  added)  establish 
that  the  power  which  a  surviving  spouse  generally  has  to  revoke 
a  mutual  will  as  far  as  it  aflfects  half  of  the  property,  is  taken 
away  on  the  concurrence  of  two  conditions. 

First,  that  the  will  disposes  of  the  joint  property  on  the  death 
of  the  survivor,  or,  as  it  is  sometimes  expressed,  where  the  pro- 
perty is  consolidated  into  one  ma^s  for  the  purpose  of  a  joint 
disposition  of  It. 

Second,  that  the  survivor  has  accepted  some  benefit  under  the 
will. 

It  may  be  observed  that  these  conditions  appear  to  apply  as 
258]  *niuch  to  a  will  made  by  one  spouse  with  the  authority 
of  the  other  as  to  a  mutual  will  in  the  strict  sense  of  the  word, 
?>.,  a  will  executed  by  both. 

It  next  becomes  necessary  to  inquire  what  authority  there  is 
for  rejecting  the  second  condition  ?  and  holding  that  a  mutual 
will  "consolidating  into  a  mass'*  the  joint  property,  is  abso- 
lutely irrevocable  and  unalterable  by  the  survivor? 

The  main  authority  cited  in  support  of  this  proposition  ap- 
pears to  be  a  passage  m  PeckiiiSj  de  Tesiani,  Conjug.  Lib.  1,  c.  43, 
which  is  as  follows : 

"  Quoniam  verb  est  alteriiis  loci  inquirere,  quomodo  in  uniccronyn 
(cslamenta  sunt  revocabilia^  qaibusque  in  hoc  cautionlbus  tUendum  sit : 
super sedebo  Ulis  omnibus  hwy  extra  ordinem  conger endis,  si  illud  unum 
wldldero  consultum  quoque  esse  ad  imped iemhun  reoocationem,  ut  alter 
conjugum  cum  consensu  alierius,  de  utriusque  bonis  et  eorum  parte  ad 
communium  utilitxtcm  liberorum  solus  tesietur.     Tunc  enim  dispositloy 

(*)  Buchanan's  Cape  of  Good  Hope  (*)  Men zies*  Cape  of  Good  Hope  Reps., 
Cases,  p.  313.  Book  2,  p.  231. 
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Vcet  Sit  revocabUis  ex  parte  iesiantf's,  (amen  erpirte  coTiseriiicnlis  iransd 
in  contraclum  el  sit  irrevocabilis," 

It  is  to  be  observed  that  the  authorities  which  Pecklus  cites  in 
support  of  this  proposition  are  not  by  his  own  statement  of  them 
tlirectly  in  point,  inasmuch  as  they  do  not  refer  to  wills  of  hus- 
band and  wife,  and  further  that  it  is  not  easy  to  conceive  a  tes- 
tamentary contract  by  which  one  party  is  bound  while  the  other 
is  left  free. 

This  doctrine,  however,  of  Fcddus  is  controverted  by  Haher 
in  his  "  FrcdectioneSy"  Ub.  xxviii.,  til.  3,  s.  4,  who  contends  with 
much  force,  that  it  is  opposed  to  the  law  which  prohibits  con- 
tracts between  husbana  and  wife  for  prescribing  the  manner 
and  extent  to  which  the  common  property  shall  be  enjoyed  by 
the  survivor,  and  observes :  "  Vcriiis  iaincn  videtur,  non  obstante 
tali  pactOy  testamentum  posterius  factum  valere ;  quid,  contractus  et 
nUiriKB  voluntates  sunt  res  iia  separatee^  tti  hcec  per  illos  impediri  non 
dtbcunty  7ieque  possint^  adeo  ut  ne  quuf.em  pactls  dotalibus  defuturS, 
sHccessioney  tcstamenii  f actio  cuiquani  adimatur." 

A  passage  from  Coren's  obs. :  12,  p.  54,  cited  by  the  Chief 
Justice  in  lus  judgment,  confirms  the  view  oi Ruber.  After  stat- 
ing a  case  of  a  mntual  will  and  adiation  by  the  surviving  wife, 
(Jjren  *proceeds :  "  She  had  given  her  consent  to  the  bus-  [259 
band's  disposing  as  he  did,  and  then  by  adiating  her  husband's 
inheritance,  she  bound  herself  by  a  quasi  contract  to  the  ob- 
servance of  his  will."  The  quasi  contract  arose  not  upon  her 
consent  being  given  to  the  making  of  the  will  (as  the  Chief 
Justice  appears  to  read  the  passage),  but  on  her  election  to  ac- 
cept the  benefit  of  it  after  her  husband's  death. 

It  is  to  be  observed,  however,  that  Van  Lecuwen  in  the  extract 
before  quoted  from  his  Censura  Foreims^  in  which  he  lays  down 
**  adiation"  as  one  of  the  conditions  necessary  to  deprive  a  sur- 
viving spouse  of  the  power  of  revocation,  refera  to  the  above 
cited  passage  in  Peckius  as  an  authority  for  his  position,  from 
which  it  would  seem  probable  that  reading  the  passage  in  con- 
nection with  the  context,  he  understood  this  condition  to  bo 
implied.  It  is  further  to  be  observed  that  Grocnewcgen  would 
appear  to  take  this  view,  for  in  his  note  to  the  passage  of  Grotiun 
above  quoted,  he  also  cites  the  same  passage  in  Peckius  as  sup- 
.  porting  the  doctrine  laid  down  in  the  text.  If  the  passage  is  to 
be  read  with  this  qualification,  it  is  consistent  with  all  the  au- 
tiiorities.  Their  Lordships  have  not  found  any  other  passag<i 
than  the  above  in  Peckius^  in  which  a  gift  over  of  the  joint  pro- 
perty to  children  is  suggested  to  be  less  revocable  than  such  a 
gitl  to  other  relations,  or  indeed  to  strangers. 

A  passage  from  Voet^  de  pactis  dotalibus  (lib.  28,  tit,  4,  s.  63)  has 
been  read,  in  which  he  does  not  mention  "  adiation"  as  necessary 
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to  deprive  a  surviving  spouse  of  the  power  of  revocation  ;  but 
inasmuch  as  he  cites  the  extract  above  given  from  the  Censura 
ForensiSy  it  cannot  be  assumed  that  he  intends  to  controvert  its 
authority. 

A  celebrated  cause  to  which  the  will  of  Philip,  Duke  oiArshoty 
and  Johanna  Van  HaUwyn  his  consort  gave  rise,  wherein  it  was 
decided  that  the  mutual  will  was  irrevocable  by  the  survivor, 
was  cited  on  behalf  of  the  respondent  from  Decker  {Dissert.  Jur., 
lib,  I.,  c.  1),  who  reports  his  own  argument  at  great  length,  but 
the  decision  somewhat  shortly.  Whether  or  not  the  survivor 
in  that  case  had  adiated  does  not  appear  very  clearly  from 
Declcer's  report,  but  adiation  may  be  inferred  from  the  reference 
to  the  case  in  Van  Leeuwen's  Roman-Dutch  ]aw(B.  3,c  8,  s.  b), 
260]  which  is  as  *follo\v8  :  "  When  two  married  persons  have 
reciprocally  benefitted  each  other,  and  directed  how  the  goods 
of  the  common  estate  should  devolve  after  the  death  of  the  sur- 
vivor of  them,  such  survivor,  having  enjoyed  the  benefit,  cannot 
dispose  of  his  or  her  share  by  such  rule ;  and  so  it  was  adjudged 
in  the  causes  upon  a  will  between  Philip,  Duke  of  Arshot,  and 
Mrs.  Johanna  Van  Ilalcwyn,  his  consort,  by  the  high  court  of 
Mechlin." 

On  the  whole,  their  Lordships  are  of  opinion,  that  the  great 
preponderance  of  authority  (to  say  the  least  of  it)  supports  the 
doctrine  laid  down  by  Grotius,  and  reafiirmed  but  a  few  years 
since  by  two  successive  Chief  Justices  of  the  colony,  whereby 
adiation  or  reception  of  benefits  is  treated  as  one  of  the  condi- 
tions without  which  a  surviving  spouse  is  not  deprived  of  the 
power  of  revocation. 

It  remains  to  apply  the  law  to  the  facts  of  the  present  case. 

It  has  been  argued  that  the  joint  disposition  of  the  property 
after  the  death  of  the  survivor  in  the  present  case  applies  only 
to  part  of  it,  that  some  provisions  of  the  will  indicate  an  inten- 
tion that  the  dispositions  of  the  respective  testators  should  apply 
only  to  their  own  shares,  and  that  in  this  case  even  adiation 
would  not  deprive  the  widow  of  the  power  of  revoking  the  in- 
strument so  far  as  it  applies  to  her  share  of  the  property. 

Their  Lordships,  however,  are  of  opinion,  that  the  will  so 
deals  with  the  joint  estate,  that  the  widow  would  not  have  had 
the  power  to  revoke  any  part  of  it,  if  she  had  adiated  in  the 
sense  before  explained. 

On  the  18th  of  Septem]|^er,  1863,  she  wrote  a  letter  expressly 
repudiating  any  benefit  under  the  will,  and  declaring  her  elec^ 
tion  to  take  her  share  of  the  inheritance  to  which  she  would 
have  been  entitled  if  no  will  had  been  made.  Their  Lordships 
are  unable  to  concur  with  the  Chief  Justice,  that  before  this  she 
had  declared  her  election  to  adopt  the  will.     They  do  not  infer 
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this  election  from  her  letter  of  the  21st  of  January,  1863,  in 
which  she  renonnees  the  pre  legficy  of  the  farm,  at  the  same 
time  expressing  to  her  co-executors  her  desire  with  respect  to 
the  administration  of  portions  of  the  property;  nor  from  her 
acceptance  of  commission,  even  if  that  commission  were  more 
than  she  might  be  strictly  entitled  to  as  executrix  of  her  lius- 
band's  will ;  nor  from  the  form  of  the  accounts  made  out  by  the 
association  which  were  *certainly  intended  to  be  prepared  [261 
on  the  footing  of  the  letter  of  the  18th  of  September,  whereby 
she  renounced  the  will.  Their  Lordships,  therefore,  find  upon 
the  evidence,  concurring  herein  with  Mr.  Justice  Denyssen^  that 
the  widow  Moskrl  did  not  adiate  or  adopt  the  will  in  the  sense 
of  electing  to  receive  the  benefits  to  which  she  w^ould  have  been 
entitled  under  it;  and  that  being  so,  they  are  of  opinion,  that 
she  had  by  law  the  riglit  to  revoke  it  as  far  as  it  affected  her 
property,  and  to  claim  her  half  of  the  inheritance. 

The  Chief  Justice  expresses  his  opinion  that  "  it  is  much 
more  consistent  with  justice  and  fair  dealing,  and  much  more 
conducive  to  confidence  and  good  feeling  between  spouses  to 
hold  that  the  survivor  has  made  his  or  her  election  in  the  life- 
time of  the  predeceaser,  than  that  the  survivor,  having  given 
the  predeceaser  every  reason  to  believe  that  the  arrangement 
between  them  would  be  operative  after  his  or  her  deatli,  may 
after  the  death  of  the  predeceaser  altogether  upset  it  by  resort- 
ing to  his  or  her  rights. 

This  reasoning  applies  with  equal  force  to  the  power  of  re- 
vocation during  the  life  of  a  co  testator  without  communication 
with  him,  a  power  which  appears  to  be  placed  beyond  doubt  by 
the  authorities.  If  the  question  were  to  be  discussed  upon 
principle  independently  of  authority,  it  should  be  borne  in  mind 
that,  while  the  power  of  revocation  may  be  in  some  cases  open 
to  the  objections  urged  by  the  Chief  Justice,  yet  that  to  limit  it 
as  his  judgment  would  do,  might  enable  husbands  disposed  un- 
duly to  exercise  their  marital  authority  and  influence,  to  coerce 
their  wives  into  renouncing  irrevocably  those  rights  of  inherit- 
ance, which  it  appears  the  especial  policy  of  the  law  of  the 
colony  to  protect.  But  these  considerations  are  for  the  Legis- 
lature. Bynkershoeky  indeed,  speaks  with  strong  disapprobation 
of  abuses  of  the  law,  not  infrequent  in  his  time,  whereby  one 
cotestator,  whose  testamentary  dispositions  had  been  the  consi- 
deration of  those  of  the  other,  revoked  his  part  of  the  will  without 
communicating  with  the  cotestator ;  but  Bynkershoek  treats  the 
right  to  do  this  b^  law  as  clear,  nor  can  it  be  doubted  that  that 
great  judge  and  jurist  would  have  deemed  himself  bound  to 
give  effect  to  the  law  as  he  had  laid  it  down,  whatever  may  have 
been  bis  opinion  of  its  policy.     Their  Lordships  have  but  one 
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262]  duty  —  to  declare  what  they  deem  to  *be  the  law  ;  and 
for  tiie  reasons  they  have  given  will  humbly  advise  Her  Majesty 
to  reverse  the  judgment  of  the  Supreme  Court  of  the  colony, 
and  to  order  that  judgment  be  entered  for  the  plaintiff  for  one 
moiety  of  the  bond  with  interest,  credit  being  given  for  any 
payments  in  account  which  have  been  made.  The  appellant 
will  have  the  costs  of  this  appeal. 

Solicitors  for  the  Appellant :  Messrs.  Cole^  Cote,  tf  Jackson, 
Solicitors  for  the  Respondent :  Messrs.  Venning^  iiob'm^c^  Vcu- 
niiif/. 

Mutual  wills  if  not  revoked  are  valid.  Where  husband  and  wife  each  had  a 

1  Kedf.  on  Wills,  182-3;  Matter  of  Day,  will  drawn  in  favor  of  the  other  but 

1  Bradf.  Surr.  Rep.,  476.  each,  by  mistake,  signec}  the  will  in- 

Where  two  persons  executed  a  paper  tended  for  the  other  it  was  held  that 

purporting  to  be  a  will  whereby,  in  con-  they  were  ineffectual  for  any  purjwse. 

Hideration  of  mutual  friendship,  they  Alter's  Appeal.S  Am.  Kep.,433.67  Penu. 

agree  that  in  case  of  the  death  of  either  St.  R  ,  341 ;  10  Am.  Law  H^^.  N.S..  342  ; 

the  Burvivor  shall  pay  the  expense  of  see  also  Calkins  v.  Fnlk,  39  Barb.,  020 

sickness  and  burial  of  the  other  and  affirmed,  38  How.,  62,  41  N.  Y.,  019; 

Iwive  his  estate  it  is  not  an  agreement  but  Gove  v.  Worntery  Lalor's  Sup.,  30  ;  I  Sto. 

A  will  and  revocable  by  either  and  is  re-  Eq.  Jur.  §  736a.    And  that  an  »ict  of  tlie 

voked  by  a  separate    will  of  either,  legislature  authorizing  the  Courts   to 

Schumaker  v.  bchmitU,  4  Am.  Rep.,  135,  reform  the  will  was  unconstitutional 

44  Ala.,  4o4.  and  void.as  illegally  divesting  the  i^tatf 

An  oral  agreement  by  two  persons  to  of  the  heirs.    Alter'a  Appeal   5   Am. 

make  mutual  wills  in  favor  of  each  Rep.,  433,  67  Penn.  St.,  R.,  341, 10  Am. 

other  is  void  under  the  statute  of  frauds.  Law  Reg.  N.S.,  242. 
Gould  V.  Mansfield,  103  Mass.,  408. 


J.C*  June  4.  5, 1872. 

James  MacClaren  and  John  MacClaren,  Appellants; 

AND 

Arthur  II.  Murphy  and  Jeremiah  C.  Murphy,  Kespondeirts. 
James  Connolly,  Appellant ; 

AND 

James  MacClaren  and  John  MacClaren,  Respondents. 

[Law  Reports,  4  Privy  Council  Cases,  262.] 

ON  APPEAL   FROM  THE  COURT  OF  QUEEN'S   BENCH  FOR  THE  PROVINCE 
OF  QUEBEC,  CANADA  (APPEAL  SIDE). 

Contract  for  sale  of  timber  in  possession  of  guardian  or  garni^ice  —  Canst  ruetinu 

and  effect  of 

Action  for  damages  for  non-performance  of  a  contract  for  the  sale  of  certain 
npars  and  timber,  " to  be  delivered  free  of  charge  tomorrow,  or  as  soon  as  they 
can  be  got  out  of  the  hands  of  the  guardian  ;  but  the  purchasers  not  bound  to 
take  them  if  not  delivered  in  one  week  unless  they  like."  No  delivery  having 
been  made  within  the  time  specified,  by  reason  of  the  guardian  in  possession  of 
the  spars  insisting  on  retaining  them  in  consequence  of  a  writ  of  saisie-arrtt 
issued  in  an  action  instituted  against  the  ostensible  owner  of  the  spars  and  tim- 

*  Present : — Sir  James  William  Colville,  Sir  Montague  Edward  Smith 
and  Sib  Robert  Porrett  Collier. 
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ber,  whose  mark  they  bore,  having  been  served  on  him,  notwithstanding  that  he 
was  released  by  subsequent  proceedings,  and  might  have  legally  given  them  up : 

Held,  that  not  having  done  so,  the  parties  contracting  for  the  sale  of  the 
spars  and  timber  were  relieved  from  the  damages  awarded  by  the  Court  below 
for  the  non  delivery  thereof,  on  the  ground  that  the  reasonable  construction  of 
the  words  getting  "  out  of  the  hands  of  *the  guardian,"  was  the  actual,  and  [263 
not  constructive  or  legal  title  to  the  possession*  which  could  alone  insure  the  de- 
livery : 

Held,  also,  that  an  action  en  garrantie,  founded  on  the  former  right  of  action, 
against  the  guardian  as  garani,  by  the  original  contractors  for  damages  for  wrong- 
ful detention  of  the  spars  and  timber,  could  not,  under  the  circumstances,  be 
sustained ;  and  the  judgment  made  in  such  an  action,  awarding  damages,  reversed. 

These  appeals  were  brought  from  judgments  of  the  court  of 
Queen's  Bench  in  Lower  Canada^  reversing  the  judgments  of 
the  Superior  Court  in  favor  of  the  appellants,  and  condemning 
the  appellants  in  the  sum  of  4,210  piastres, -with  interest  and 
costs. 

In  the  first  appeal  the  action  was  brought  by  the  respondents, 
the  MurphySy  against  the  appellants,  the  MaeUtrens^  to  recover 
damages  from  them  for  breach  of  a  contract  to  deliver  certain 
spars  and  timber. 

The  declaration  stated,  in  effect,  that  tlie  i)laintiffs  and  the 
defendants,  on  the  1st  of  July,  1864,  entered  into  an  agreement 
in  writing  for  the  sale  by  the  defendants  to  the  plaintiffs  of  cer- 
tain spars  and  timber,  to  be  delivered  the  following  day,  or  as 
soon  as  they  could  be  relieved  from  a  seizure  under  mesne  pro- 
cess, in  virtue  of  which  they  had  been  attached,  and  were  in  the 
hands  of  a  guardian.  Thatthe  defendants  subsequently  informed 
the  plaintitts  that  the  spars  and  timber  were  released  from  the 
seizure.  That  the  plaintiffs,  relying  on  the  defendants'  state- 
ment, went  to  large  expense  in  preparing  to  remove  the  spars 
and  timber,  and  made  contracts  for  their  resale,  from  which  the 
plaintiffs  would  have  derived  large  profits,  but  that  the  defend- 
ants had  not  delivered  to  the  plaintiffs  the  spars  or  timber. 

The  defendants  pleaded  the  general  issue,  and  an  exception 
peremptoire  en  droits  alleging  that  they  made  every  effort  to  de- 
liver the  spars  and  timber,  but  that  the  appellant,  Connolly^ 
claimed  them  as  garnishee,  and  the  defendants  were  unable  to 
obtain  main  levie^  and  that  this  amounted  to  a  force  majeure^  for 
which  the  defendants  were  not  responsible. 

The  plaintiffs  joined  issue  on  the  defendants*  plea. 

In  the  meantime  the  defendants  brought  an  action  cngarantle 
against  Connolly^  which  was  the  subject  of  the- second  appeal. 
Evidence  was  taken  in  both  actions  at  enquilej  and  the  whole 
was  included  in  the  same  record,  and  the  appeals  were  heard 
together. 

♦The  facts,  of  which  there  was  no  dispute,  were  as  follows  :[264 

In  June,  1864,  a  quantity  of  spars  and  timber  arrived  at  Que- 
jcc  which  were  supposed  to  belong  to  one  Meechy  the  spars  being 
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marked  with  his  initials.  Mecch  was  in  difficulties,  and  Messrs. 
lioche  cf»  Co.,  who  were  creditors,  on  the  21st  of  June  issued 
a  writ  of  arret  simple  on  mesne  process,  and  seized  the  spars 
and  timber,  of  which  John  Rtfferty  was  appointed  guardian  in 
ac()ordance  with  the  Canadian  hiw.  Rafftrty^  on  June  the  23(1, 
l)laced  the  spars  in  the  boom  of  James  Connolly,  who  gave  liiiu 
a  written  acknowledgment  that  he  held  it  to  his  order  a?^  guar- 
dian. The  MaclarenSy  however,  intervened  in  the  action  against 
Mecch,  claiming  the  spars  as  being  really  theirs,  and  on  the  27rh 
of  June,  having  given  security  for  them,  obtained  an  order  from 
Mr.  Justice  Taschereau  that  they  should  be  delivered  to  them 
upon  their  paying  the  costs  that  had  been  incurred.  Some  de- 
lay took  place  in  the  taxation  of  these  costs,  and  the  spars  mean- 
while remained  in  Connolly^ s  boom,  and  on  the  Ist  of  July  a 
second  writ  of  saisie-avret  simple  was  issued  at  the  suit  of  Messrs. 
Burstall  ^  Co,,  who  were  also  creditors  of  Meech  ;  and  Messrs. 
Burstall  ^  Co.,  also,  at  the  same  time,  issued  a  writ  of  saisie-ar- 
ret  enraaiii  tierce  against  Connolly.  In  execution  of  the  writ  of 
arret  simple,  the  bailitf  seized  the  same  spars,  and  he  appointed 
Connolly  guardian  under  this  seizure,  who  accepted  the  appoint- 
ment, as'appeared  by  his  signature  to  the  inventory  made  by 
the  bailiftl  At  the  same  time  the  bailift'served  upon  Connolly  the 
writ  of  saisie-arret  en  main  tierce. 

On  the  same  day,  the  1st  of  Jul}^  1864,  the  Maclarens  entered* 
into  a  written  contract  for  the  sale  of  the  spars  to  Messrs.  Mar- 
Vhy  ia  the  following  terms  :  ..  ^^,^^^  j^^  j^^^,^  jgg^ 

"  J.  Maclaren  (f-  Cb.  sells  and  Arthur  Murphy  ^  Co.  buys — 
"  478  Red  pine  spars,  at  $35. 
"    11  White  pine  masts,  $520. 
"  And     1  Crib  white  pine,  &c.,  at  15  cents  per  foot. 
'*  Terms — J  cash. 

"  I  60  days. 
\  90  days.  "  M.  J.  Wilson,  Esquire. 

265]  *"  Paper  indorsed  hy  A.  H.  31.  ^  O). 

"  Spars,  &c.,  to  be  delivered  outside  of  Mr.  Connolly's  booms, 
free  of  charges,  to-morrow,  or  as  soon  as  they  can  be  got  out 
of  the  hands  of  the  guardian,  but  purchasers  not  bound  to  take 
them  if  not  delivered  in  one  week  unless  they  like." 

"  (Signed)         J.  Maclaren  cf-  Co. 

"  (      "     )        Arthur  11.  Murphy  tf-  Cor 

It  was  for  breach  of  this  contract  that  the  first  action  was 
brought. 

It  did  not  appear  from  the  evidence  whether  the  contract  was 
made  before  or  after  the  second  seizure,  or,  if  the  latter,  to  which 
of  the  two  guardians  the  contract  referred. 
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On  the  2d  day  of  July,  tlie  taxation  of  the  costs  under  the  first 
seizure  was  completed,  and  the  spars  became  deliverable  to  the 
Madarens  under  the  order  of  Mr.  Justice  Taschereau.  The  Mac- 
lareiis  also,  on  the  same  day,  procured  that  one  Forsyth  should 
be  substituted  for  ConnoUg  as  guardian  under  the  second  seizure, 
and  Forsyth  being  willing  that  the  spars  should  be  delivered  to 
the  Madarens  first,  Connolly  gave  to  them,  on  the  4th  of  July, 
the  following  acknowledgment : 

''  Wootlfield  Harbor,  4tli  July,  18G4. 

"  I  hold,  subject  to  the  order  of  Messrs.  J.  Maclaren  ^  Co,, 
Mcech's  lot  of  red  pine  spars  placed  in  my  hands  b}'  the  sheriff, 
viz.,  478  red  pine  spars,  11  white  pine  masts,  16  pieces  square 
white  pine,  2  pieces  square  red  pine  —  507  pieces. 

'*  (Signed)        James  Coanolly,^* 

On  the  same  day,  July  5th,  the  Madarens  took  this  paper  to 
the  MarphySy  andtold  them  that  the  spars  were  ready  for  de- 
livery, and  at  their  request  in  lorsod  upon  the  paper  the  follow- 
ing delivery  order : 

'«  James  ComoVy,  Esquire.  "  «"^*^^'  ^'^  J"^',  1864. 

'*  Please  deliver  the  within  mentioned  spars,  masts,  Ac,  to 
the  order  of  Messrs.  Arthur,  H.  Murphy  ^  Co.,  free  of  charges. 

"  (Signed)        J.  Maclaren  ^  Co.'' 

The  Marphys  sent  a  steamer  to  take  delivery  of  the  spars, 
but  Connolly  declined  to  deliver  them,  alleging  that  he  was  bound 
to  retain  under  the  writ  of  saisie  arret  en  main  tierce.  Connolly 
♦afterwards  stated  in  his  evidence,  that  his  onl^  motive  [266 
in  refusing  was  to  protect  himself  from  any  liability  that  he 
mi^ht  incur  as  tiers  saisi  if  he  delivered.  Immediately  on  Con- 
nolTy's  refusal  the  Marphys  caused  a  formal  protest  to  be  made 
to  the  Madarens  for  non-delivery  of  the  spars,  when  the  latter 
said  that  the  cause  of  the  non-delivery  was  the  irregular  obstruc- 
tion put  in  their  way  by  Connolly. 

The  Madarens  then  applied  to  the  Court,  and  on  the  7th  of 
July  obtained  a  rule  nisi,  which  was  made  absolute  on  the  8th 
of  July,  against  Connolly,  for  the  delivery  up  to  them  of  the  spars 
and  timber.  From  this  order  Connolly  appealed,  and  on  the  12th 
of  July  Mr.  Justice  Taschcreau  decided  that  in  consequence  of 
the  appeal  he  could  not  further  interfere,  and  the  spars  and 
timber  remained  in  Connolly's  boom  till  the  next  sitting  of  the 
Court  in  term,  which  was  not  till  September,  when  the  appeal 
from  Mr.  Justice  Taschereau's  order  was  dismissed  with  costs, 
and  Connolly  delivered  up  the  spars,  which  the  Marphys  then 
declined  to  take,  alleging  that  they  had  lostlarge  profits  through 
the  appellants  not  fulfilling  their  contract,  the  price  of  spars  in 
July,  1864,  being  very  high,  and  the  contract  a  favorable  one 
3  Eng.  Rep.1  18 
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On  the  30th  of  December,  1865,  the  case  in  the  first  and  prin- 
cipal action  came  on  for  hearing  in  the  Superior  Court,  when 
Mr.  Justice  Stuart  gave  judgment  in  favor  of  the  defendants, 
the  Maclarens. 

The  plaintiffs  having  inscribed  the  action  for  review  before 
three  Judges,  it  was  re  heard  on  the  5th  of  March,  1865,  before 
the  Justices  Badgley,  Sluart,  and  Ihschereau^  who  confirmed  the 
judgment,  Mr.  justice  Taschercaii  dissenting. 

From  this  judgment  the  plaintiffs  appealed  to  the  Court  of 
Queen's  Bench  for  Lower  Ccmada,  and  the  appeal  was  twice  ar- 
gued, first  before  the  Chief  Justice  Daval^  and  the  Justices 
Aylvhiy  Drummoyid,  and  Mondelet,  and  subsequently  before  the 
Chief  Justice  Duval,  and  the  Justices  Giron^  DrummGnd,  and 
Loranger,  and  on  the  18th  of  June,  1869,  that  Court  gave  judg- 
ment, unanimously  reversingthe  judgment  of  the  Court  below, 
and  condemning  the  defendants  to  pay  4,210  piastres  damages, 
and  the  costs  of  the  Court  of  first  instance,  of  the  Court  of  re- 
vision, and  of  the  appeal. 

267]  *  The  second  action  was  inscribed  for  cuquHe  and  hear- 
ing on  the  demand  en  garaniic,  and  on  the  6th  of  February, 
1866,  was  heard  on  the  merits  by  the  Superior  Court,  Mr. 
Justice  Stuart  presiding,  and  the  action  dismissed  with  costs, 
on  the  ground  that  the  MaclarenSy  the  plaintiffs  en  garanlie, 
had  failed  to  establish  any  legal  cause  of  action  against 
Connelly,  the  defendant  en  garantk.  An  appeal  was  brought 
in  this  suit  before  the  appeal  in  "  Murplvj  v.  Maclarens  "  was 
disposed  of,  and  was  heard  by  the  Court  of  Queen's  Bench,  con- 
sisting of  the  Chief  Justice  Duval,  and  the  Justices  Caron, 
Drunimondy  and  Loranger,  who,  the  Chief  Justice  dissenting,  on 
the  18th  of  June,  1869,  reversed  the  decision  of  the  Superior 
Court  of  the  6th  of  February,  1866,  and  condemned  the 
appellant,  Connelly,  to  pay  the  Maclarens,  the  respondents  in  that 
appeal,  the  sum  of  4,110  piastres.  This  was  the  same  sum  as 
tlie  Court  of  Queen's  Bench  had  by  their  judgment  in  the  first 
appeal  ordered  to  be  paid  to  Murphy  ^  Co. 

From  the  judgments  so  given  the  present  appeals  wore 
brought. 

Sir  R.  Palmer^  Q.C.,  and  Mr.  A.  Cjhn^  for  the  Maclarens,  ap- 
pellants in  the  first,  and  respondents  in  the  second  appeal : 

The  first  and  principal  action  in  these  cases  is  one  of  contract, 
and  involves  tl^e  right  construction  of  the  agreement  of  the  1st 
of  July,  1864,  between  the  appellants,  the  Maclarens,  and  the 
respondents,  the  Murphy s,  whereby  the  Maclarens  agreed  to  sell 
and  to  deliver  to  the  Murphys  certain  spars  of  timber  therein 
specified  on  the  foil  )wing  day,  or  as  soon  as  they  could  be  got 
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out  of  the  hands  of  the  guardian,  the  purchasers  not  being  bound 
to  take  thein  if  not  delivered  within  one  week  unless  they  liked. 
At  the  time  this  contract  was  executed  Connelh/j  against  whom 
an  action  en  garantie  was  afterwards  commenced,  was  in  posses- 
sion of  the  spars,  claiming  to  hold  them  as  guardian  ford  by 
virtue  of  a  writ  oIl  saisie-arrit  simple  issued  against  the  effects  of 
Meechy  the  assumed  owner  of  the  spars,  whose  name  they  bore, 
in  a  suit  of  lioche  and  another  v.  Meeck.  In  the  action  against 
Conneliyy  the  appellants,  the  Maclarens  obtained  judgment,  and 
the  appeal  of  Connelli/y  now  before  this  tribunal,  is  from  the 
judgment  so  dbtained  by  them.  The  suit  against  Connelly  was 
the  necessary  consequence  of  the  proceedings  taken  by  the 
Murphys  against  us  for  breach  of  contract,  *as  it  was  in  [268 
consequence  of  Connelly^s  claim  to  retain  the  spars  that  we  were 
unable  to  deliver  them  over  to  Messrs.  Murphy^  and  onr  contract 
was  simply  to  deliver  the  spars  as  soon  as  they  could  be  got 
(Hit  of  the  hands  of  the  guardian.  We  maintain  here,  as  we 
contended  below,  that  that  was  the  true  construction  of  the  con- 
tract ;  and  it  was  abundantly  proved  that  we  used  every  exer- 
tion to  get  the  spars  out  of  Connolly's^  hands,  but  that  he  refused 
to  deliver  them,  and  retained  them  in  his  custody.  There  was, 
therefore  no  breach  of  contract  on  our  part,  and  no  action  for 
damages  for  such  ought  to  have  been  maintained.  The  law  is 
clear  upon  that  point,  and  is  fully  stated  in  Addison  on  Contracts, 
p.  1058,  where  all  the  authorities  are  collected.  The  appellants 
ilid  all  in  their  power  to  procure  from  Connelly  the  delivery  of 
the  timber,  by  intervening  in  the  suit  of  ^^Boche  and  another  v. 
3Ieechy^  and  obtaining  the  substitution  of  Forsyth  for  Connelly 
as  guardian,  who  was  willing  to  deliver  the  spars  over  to  the 
respondent,  but  Connelly  still  persisted  in  retaining  them.  Con- 
nelly was  not  an  agent  for  us,  and  his  acts  could  not  make  us 
liable  for  the  breach,  though  in  the  «vent  of  our  being  so  Cm- 
velly  was  clearly  liable  in  damages  to  us,  and  the  judgment  of 
the  Court  of  Queen's  Bench  against  him  in  that  respect  in 
the  action  en  garantie  for  damages  with  costs  ought  to  be  sus- 
tained. In  the  principal  action,  asrainst  which  we  now  appeal, 
we  insist,  as  already  urged,  that  the  non-delivery  of  the  spars 
complained  of  was  not  occasioned  by  any  negligence  or  default 
on  our  part,  but  hy  force  majeure^  by  acts  over  which  we  had  no 
control,  and  for  which  we  are  not  responsible. 

Mr.  BompaSy  for  the  Respondents,  the  Murphys,  in  the  first 
appeal : 

Mr.  Eceretty  and  Mr.  Benjamin,  for  Connelly,  the  Appellant  in 
the  second  appeal  : 

These  are  two  distinct  actions,  and  two  separate  appeals.    The 


140  CASES  IN  THE  PRIVY  COUNCIL.  [L.  B. 

1872  Maclaren  v.  Murphy.    Connolly  v.  Maclaren.  J.C. 

first  and  principal  one,  is  that  in  which  the  respondents,  the 
Murphi/Sy  were  plaintiffs,  and  the  appellants,  the  MaclarenSy  de- 
fendants; ill  the  second  the  Maclarens  were  the  plaintiffs,  and 
the  appellant  Connelly  the  defendant.  The  action  in  the  first 
case  was  a  breach  of  contract,  that  in  the  second  against  ConneUf/ 
269]  was  *en  garaniie.  In  both  cases  damages  were  sought, 
and  in  both  cases  awarded.  The  naain  case,  however,  is  that 
which  constitutes  the  first  appeal,  and  arises  out  of  the  1st  of 
July,  1864.  We  maintain  that  we  were  proved  to  have  sus- 
tained the  damages  awarded  to  us  through  the  non-fulfilment 
by  the  appellants  of  their  contract.  They  were  justly  held  by 
the  Court  of  Queen's  Bench  to  be  bound  to  repay  to  us  the  ex- 
penses incurred  by  us  in  consequence  of  the  representations 
made  to  us  that  the  wood,  the  subject  of  the  contract,  was  ready 
to  be  delivered.  The  conduct  of  Connolly  in  no  way  affected 
the  liability  of  the  appellants  to  us  for  breach  of  their  agreement. 
He  was  a  garnishee  of  the  spars  placed  under  his  care  by  Rnfferbj^- 
who  was  appointed  guardian  when  the  seizure  by  saisie-arrit  sim- 
pie  was  made  by  the  sheriff' in  the  action  of  Boche  ^  Co.  against 
3fcech,  The  exigency  of  the  writ  of  saisie-arrel  simple^  by  the  law 
ot*  Lower  Cinada,  is  to  dispossess  the  defendant  of  his  property- 
seized,  until  he  can  obtain  a  legal  guardian  to  produce  it  to 
answer  the  plaintiffs'  demand.  Guardians  in  such  cases  are  of 
two  classes ;  the  voluntary  guardian  produced  by  the  defend- 
ant himself,  and  who,  as  a  general  rule,  performs  the  office  of 
a  friend,  surrenders  the  property  to  the  defendant,  and  substi- 
tutes his  own  personal  responsibility  to  the  Court.  The  other 
description  of  guardian  is  the  guardian  forcij  whose  duty  it  is 
to  keep  the  actual  possession  and  custody  of  the  property  seized, 
The  defendant  Meccfi  did  not  appear,  and  Hafferli/  was  accord- 
ingly appointed  guardian  ford.  As  such  guardian,  in  the  in- 
terest of  all  concerned,  he  applied  to  a  Judge  of  the  Superior 
Court  for  leave  to  put  the  raft  in  a  place  of  safety,  and  an  order 
to  that  effect  was  made,  whereupon  RaJ^erty  brought  the  rati  to 
Connolly^s  cove,  and  placed  it  in  his  custody  to  hold  subject  to 
his,  Rofferly's^  order.  That  was  the  state  of  things  and  the  posi- 
tion of  Connolly  when  the  appellants  intervened  in  the  suit  of 
Roche  ^  Co.  V.  31eech  and  obtained  an  order  upon  terms  for  de- 
livery over  of  the  timber,  which  was  then  in  Connolly's  keeping, 
to  the  respondents,  the  Murphys.  The  terms  imposed,  so  fi,.* 
as  the  payment  of  the  costs,  were  not  complied  with,  and  n( 
delivery  took  place.  In  the  meantime  the  firm  of  BursUill  ^  Co, 
having  instituted  a  suit  against  Meech,  they  procured  two  writs 
of  saisie-nrrtl^  both  dated  the  1st  of  July,  1864,  against  the  effects 
2701  <^f  Mcech.  The  first  of  *these  writs  was  a  misie-^rrtt  sim- 
ple^ like  that  already  issued  on  behalf  of  the  appellants,  the 
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JUaclarens^  but  the  second  was  of  a  different  nature,  being  a  writ 
saisie-^mrti  en  main  tierce,  addressed  to  the  sheriff,  and  by  virtue 
of  which  he  seized  the  spars  then  in  the  custody  of  Connolly.  It 
was  on  the  same  day  that  the  contract  Vor  the  timber  between 
the  appellants,  the  Maclarens,  and  the  Murphj/swsis  entered  into, 
which  is  the  subject  of  the  principal  appeal. 

Their  Lordships'  judgment  having  been  reserved,  was  now 
delivered  in  both  appeals  h}\ 
Sir  Robert  Collier  : 

The  firstofthese  cases  was  an  appeal  from  the  Court  of  Queen's 
Bench  in  Canada^  reversing  the  decision  of  the  Superior  Court 
in  favour  of  the  plaintiffs  (the  respondents). 

The  action  was  brought  by  the  respondents,  who  are  mer- 
chants in  Quebec,  against  the  defendants  (the  appellants)  also 
merchants  in  Quebec,  to  recover  damages  for  the  non-delivery  of 
timber  under  a  contract,  which  was  in  these  terms  : — [His  Lord- 
ship read  the  contracts  ante,  p.  264,  and  proceeded.] 

The  circumstances  under  which  the  contract  was  made,  which 
are  necessary  to  explain  its  meaning,  are  as  follows: 

Li  June,  1864,  a  quantity  of  timber  arrived  at  Qfpe  Rouge,  Que- 
bec, marked  with  the  initials  of  one  3Iecch,  and  which  are  stated 
to  have  been  known  as  ^^Meech's  lot."  Messrs.  Jioche  ^  Co.^ 
who  were  creditors  oi  Meech,  on  the  2l8t  of  June  commenced 
an  action  against  him  and  issued  a  writ  oiarrH  sirnjyle  (on  mesne 
process),  in  pursuance  of  which  the  timber  was  seized,  and  one 
llofferty  was  appointed  guardian  of  it,  in  accordance  with  the 
Canadian  law. 

Rafferly  took  the  timber  from  Qipe  Rouge,  to  a  cove  in  Wood- 
field  Harbor,  in  the  possession  of  a  Mr.  Connolly,  a  timber  mer- 
chant, and  delivered  it  to  Connolly  for  safe  custody.  Whereupon 
the  following  documents  were  signed  respectively  by  Roffcriy 
and  Connolly: 

"  ^yoodfield  Harbor, 
"  James  Connolly,  Esq. :        ^  "'23rd  June,  1864. 

".Sir, — ^lioldraftof  red  pine  spars,  marked  C.  G.  C,  of  which 
T  am  guardian,  appointed  by  the  sheriff,  in  a  cause  of  Ro^^lte 
and  *  Others  against  Meech,  subject  to  my  order.  Kaft  sup-  [271 
posed  to  contain  between  four  and  five  hundred  pieces. 

"  j7io»  R^ffferfy,  Guardian." 

"  Received  the  above-mentioned  raft,  which  I  will  hold  sub- 
ject to  Mr.  John  Rafferiy's  order,  upon  the  usual  terms  and 
conditions,  and  without  guarantee  of  the  precise  number  of 
pieces. 

"  Woodfidd  Harbor, 

"  23d  June,  1864.  Jas.  Connolly:' 
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On  the  27th  of  June  the  defendants,  who  claimed  to  be  the 
true  owners  of  the  timber,  intervened  in  the  action  oi  Roche  and 
Others  v.  Meech,  and  obtained  a  Judge's  order  for  the  delivery 
of  it  to  them,  that  on  good  and  sufficient  security  being  given 
and  upon  payment  by  them,  as  a  condition  precedent  of  frai^ 
lie  ganky  and  cove  charges,  savf  repitliion^  to  be  duly  taken  and 
allowed,  tlic  said  raft  and  spars  were  to  be  delivered  over  to 
James  Maclaren  and  John  Maclaren^  the  intervenants  in  the  pre- 
sent cause. 

The  costs  under  this  order  were  not  taxed,  and  consequently 
the  timber  did  not  become  deliverable  under  it  until  the  2d  of 
July. 

On  the  1st  of  July,  Messrs.  Burstall  ^  Co.,  also  creditors  o( 
Mcech,  issued  a  writ  of  saisie-antt  simple^  in  cxefution  of  which 
the  bailitt* seized  the  said  timber,  and  appointed  Connolly  "  volun- 
tary" guardian  of  it  —  2>,  guardian  without  payment,  which  ap- 
pointment was  accepted  by  Connolly^  who  signed  the  inventory 
made  by  the  bailiff.  At  the  same  time  Messrs.  Bursiall  issued 
another  writ  termed  saisie-arrtt  en  main  tierce^  directed  to  the 
sheriff  of  Quebec^  requiring  him  "  to  attach  by  seizure  and  arrest 
in  the  hands  of  James  Connolly  ....  and  James  Maclaren  .  .  . 
garnishees,  all  sums  of  money,  &c.,  which  they  may  owe  to 
Mecch,  and  all  the  moveable  effects  and  estate  belonging  to  him, 
to  the  value  of  2,400  dols Meech  is  summoned  to  ap- 
pear on  the  Ibt  of  September,  the  return  day  of  the  writ,  and 
the  garnishees  are  then  required  to  attend  to  declare  upon  oath 
what  effects  of  Meech  they  now  have,  or  shall  or  will  have  in 
their  hands." 

It  was  on  this  day,  **  the  1st  of  July,"  that  the  contract  sued 
upon  was  executed. 

272]  *It  does  not  distinctly  appear  whether  it  was  executed 
earlier  or  later  in  the  day  than  the  issuing  the  writs  in  the  se- 
cond suit  against  McecK  The  Court  of  Queen's  Bench,  how- 
ever, assume  that  it  was  made  with  knowledge  of  the  second  as 
well  as  of  the  first  seizure,  and  of  the  appointment  of  Connolly 
as  guardian  under  that  second  seizure.  Their  Lordships  do  not 
doubt  that  assumption,  which  does  not  appear  to  have  been  dis- 
puted on  either  side,  to  be  correct. 

Before  stating  the  construction  which  their  Lordships  put 
upon  the  contract,  it  is  convenient  to  narrate  the  circumstances 
subsequent  to  it  as  well  as  precedent,  which  bear  upon  the  case. 
On  the  2d  of  July  the  taxation  of  costs  under  the  first  order  (in 
the  suit  of  Roche  ^  Co.  v.  Meech)  was  completed,  but  they  do 
not  appear  to  have  been  immediately  paid. 

On  the  same  day  a  Mr.  Forsyth  w^as  substituted  for  Connolly^ 
as  guardian  by  a  Judge's  order  in  the  second  suit.     It  is  stated 
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that  Forsyth^  who  was  a  friend  of  the  Maclarcns^  was  substituted 
at  their  instance  with  a  view  to  facilitate  the  delivery  of  the 
timber  to  them. 

It  does  not  appear  that  Forsyth  made  any  demand  or  applica- 
tion to  ConnoUy  for  the  delivery  of  the  timber  to  him,  or  that  he 
actually  obtained  possession  of  it,  or  made  any  attempt  to  do  so. 

On  the  4th  of  July,  the  following  document  was  signed  by 
ConnoUy : 

"  WooiJJield  Harbor,  July  4,  1864. 

"  I  hold,  subject  to  the  order  of  Messrs.  Maclaren  ^  Cl>., 
3I(€ch^s  lot  of  red  pine  spars  placed  in  my  hands  by  the  sherift", 
viz.,  478  red  pine  spars,  11  white  pine  masts,  16  pieces  square 
white  pine,  2  pieces  square  red  pine  ;  507  pieces. 

"  James  ConnoUy J^ 

On  the  same  day  the  defendants  took  this  paper  to  the  plaint- 
iffs, and  at  their  request  indorsed  upon  it  the  following  delivery 
order : 

"  Quebec,  July  4,  1864. 
"Please  deliver  the  within-mentioned  spars,  masts,  &c.,  to 
the  order  of  Messrs.  Arthur  H.  Murjohy  ^  Co,,  free  of  charges. 

^*  T.  Maclaren  ^  Co." 

ConnoUy,  however,  refused  to  deliver  the  timber.  His  reasoha 
for  this  refusal  are  thus  stated  by  him  in  his  evidence. 

*He  says  that  he  was  induced  to  sign  the  document  [273 
above  mentioned  by  this  representation  made  to  him  by  thu 
bailiff,  accompanied  by  Mr.  Maclaren,  one  of  the  defendants. 
"  I  was  to  give  np  the  spars  the  seizures  having  been  removed." 

This  statement  must  be  taken  to  have  been  made,  for  neither 
the  plaintiff  nor  Maclaren  was  called  to  contradict  Connolly,  but 
it  was  incorrect,  because  the  seizure  of  Messrs.  Burlsall  was 
certainly  still  in  force.  He  further  says  that  Mr.  Hearn,  who 
was  his  attorney,  and  also  the  attorney  for  Messrs.  Roche  ^  Co., 
told  him  that  ho  would  not  be  safe  in  delivering  the  spars,  thai 
upon  Mr.  Heam^s  suggestion  he  instructed  him  to  get  a  guar- 
antee from  Messrs.  Moche,  which  was  subsequently  given.  Ho 
adds,  "  If  I  had  not  got  the  guarantee  or  promise  that  I  should 
have  it,  I  cannot  say  whether  I  would  have  held  the  spars  or 
not.  It  was  in  consequence  of  the  saisie-arrtt  m  my  hands  under 
which  I  was  garnishee  that  I  held  them." 

In  consequence  of  the  refusal  of  Connolly  to  deliver  the  timber, 
Messrs.  Murphy,  on  the  5th  of  July,  signed  a  protest  requiring 
Messrs.  Maclaren  to  deliver  it,  and  declaring  that  they  would 
hold  them  responsible  for  all  damages,  &c.,  consequent  on  the 
non-delivery. 

On  the  7th  of  July,  Messrs.  Maclaren,  intervening  in  the  suit 
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of  Burstall  v.  Meeck^  obtained  from  a  Judge  an  order  nisiy  made 
absolute  on  the  8th  of  July,  for  the  delivery  to  them  of  the 
timber  subject  to  the  payment  (which  does  not  then  appear  t(> 
have  been  made),  of  the  costs  and  charges  under  the  order  of 
the  27th  of  June  in  the  action  of  BocJie  and  Another  v.  Mecc/i. 

Connolly  appealed  against  this  order  to  the  full  Court,  in  con- 
sequence of  which  appeal  the  Judge  declined  to  make  any  fur- 
ther order  interfering  with  his  possession  of  the  timber.  The 
appeal  stood  over  for  hearing  during  the  long  vacation,  and  was 
heard  on  the  6th  of  September,  when  it  was  dismissed.  Con- 
nolly  thereupon  delivered  the  timber  to  the  MacUirens^  the  de- 
fendants, who  offered  to  deliver  it  to  the  Murphi/s,  the  plaintiff:^, 
they  however  refused  to  receive  it  in  consequence  of  a  fall  of 
the  price  of  timber  in  the  meantime,  and  commenced  the  pre- 
sent action. 

The  question  turns  upon  the  construction  of  the  words  of  the 
274]  *contract  "  to  be  delivered  ....  to  morrow  or  as  soon 
as  iliey  can  be  got  out  of  the  hands  of  the  guardian." 

It  appears  to  have  been  admitted  on  the  part  of  the  defend- 
ants that  they  were  bound  to  use  due  diligence  in  order  to  effect 
this,  and  on  the  part  of  the  plaintiff  that  they  were  guilty  of  no 
default  in  this  respect. 
'  It  was  contended  on  the  part  of  the  respondents,  that  the  duty 
of  the  Madarens  to  deliver  the  timber  became  absolute  as  soon 
as  the  guardianship  in  the  first  suit  was  legally  determined,  or 
at  all  events  as  soon  as  Connolly^  or  whoever,  might  be  guardian, 
ceased  to  have  the  legal  right  to  hold  it  as  such  in  either  suit  — 
that  when  Forsyth  was  appointed,  Connolly's  legal  right  to  hold 
ceased,  or  that,  at  all  events,  it  ceased  upon  tlie  Judge's  order 
of  the  8th  of  July  being  made.  On  the  part  of  the  ajipellantA 
it  was  contended  that  the  Madarens  undertook  no  more  than  to 
deliver  the  timber  as  soon  as  they  in  fact  got  it  out  of  the  cus- 
tody of  the  guardians,  whether  the  guardian  held  possession 
legally  or  otherwise ;  that  they  did  not,  in  fact,  get  it  out  of  the 
hands  of  the  guardian  into  their  own,  so  as  to  be  able  to  de- 
liver it,  till  the  6th  of  September,  when  they  offered  to  deliver  it. 

Their  Lordships  are  sensible  of  the  difficulty  which  frequently 
arises  of  defining  the  meaning  of  mercantile  contracts,  wherein, 
as  in  the  present  case,  the  parties  are  content  to  express  them- 
selves in  loose  and  inaccurate  language,  and  it  is  not  without 
some  hesitation  that  they  have  come  to  the  conclusion  that  the 
construction  of  the  contractcontendedforby  the  Appellants,  the 
Madarens^  is  the  correct  one.  When  the  contract  was  made 
both  parties  to  it  knew  that  the  timber  was  in  the  hands  of  a 
guardian  or  guardians  appointed  by  law,  and  (as  has  been  before 
intimated)  their  Lordships  agree   with  the  Court  of  Queen's 
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Bench  that  they  must  be  taken  to  have  known  Cmnolly  to  be 
the  guardian  or  one  of  the  guardians.  The  time  was  uncertain 
when  it  could  be  got  out  of  the  hands  of  the  guardian  so  as  to 
enable  the  Maclarens  to  deliver  it,  that  time  might  arrive  the 
next  day,  or  it  might  not  arrive  for  more  than  a  week,  in  which 
Litter  case  the  purchaser  was  protected  from  loss  by  being  ena- 
bled to  refuse  the  timber.  Their  Lordships  think  that  it  is  not 
a  reasonable  interpretation  of  the  contract,  to  hold  it  to  mean 
that  the  Maclarens  bound  themselves  to  deliver  the  timber,  upon 
♦the  accrual  of  the  legal  right  to  the  possession — a  right  [275 
which  might  involve  legal  difficulties,  and  which  they  could  only 
enforce  by  action  —  and  that  it  is  rather  to  be  inferred  from  the 
common  and  simple  language  used  that,  as  between  mercantile 
men,  the  actual  and  not  the  constructive,  "  getting  out  of  the 
hands  of  the  guardian,"  was  intended.  It  appears,  therefore, 
to  their  Lordships  that  the  timber  was  not  "  got  out  of  the  hands 
of  the  guardian  "  within  the  meaning  of  the  contract  until  Sep- 
tember; that  the  Maclarens  were  gmlty  of  no  default,  and  are 
not  liable  in  damages  to  Messrs.  Murphu.  This  view  of  the 
case  makes  it  unnecessary  to  determine  whether  or  not  (as  has 
been  suggested^  Connolly  was  acting  fraudulently  and  in  collusion 
with  Messrs.  Aoclie  or  their  attorney.  Connolly's  legal  right  to 
detain  as  guardian  terminated  when.  Forsyth  was  appointed  in 
his  place,  but  he  had  also  been  served  with  a  writ  which  re- 
quired him  to  hold  as  garnishee  all  goods  of  Meech  in  his  pos- 
session, and  their  Lordships  think  it  by  no  means  necessarily 
TO  be  inferred  that  he  acted  fraudulently  or  collusivcly,  because 
he  did  not  undertake  to  determine  that  BurstalVs  claim  to  the 
timber,  as  the  goods  of  3Ieech  was  unfounded,  and  that  the  order 
in  the  former  suit  for  delivery  to  the  Maclarens  gave  them  a  con- 
clusive title  against  all  the  world.  Upon  the  order  being  made 
of  the  8th  of  July  Cmnolly  would  have  been  protected  in  giving 
up  the  timber,  and  it  would  have  been  proper  of  him  to  do 
so.  His  appeal  against  that  order  may  be  regarded  as  obstruc- 
tive ;  nevertheless,  in  appealing  he  exercised  a  legal  right,  and 
until  the  appeal  was  decided  he  did,  iii  fact,  hold  the  timber 
under  a  claim  to  hold  it  by  authority  of  the  law. 

It  has  been  suggested  that  the  undertaking  by  him  on  the 
1th  of  July  to  hold  to  the  order  of  the  Maclarens^  constituted  a 
contract  whereby  he  became  their  warehouseman  or  wharfinger, 
and  that  thereafter  his  possession  after  that  date  was  virtually 
theirs.  Independently,  however,  of  the  question  whether  there 
was  any  consideration  for  such  a  contract,  it  appears  to  their 
Lordships  that  Connolly's  evidence  to  the  eftect  that  he  was  in- 
duced to  give  the  undertaking  under  a  misapprehension  caused 
by  a  misrepresentation  of  fact  by  the  bailiff  and  one  of  the 
3  Eno.  Rep.]  19 
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Maclarens,  uncontradicted  as  it  is  by  either  of  these  persons, 
must  be  taken  to  be  true ;  and,  if  so,  although  the  misrepre- 
276]  sentation  may  not  have  been  *intentionally,  it  seems  to 
their  Lordships  that  Connolly  was  not  bound  by  this  undertak- 
ing, and  that  the  character  of  the  possession  was  not  changed 
by  his  giving  it. 

For  these  reasons  their  Lordships  will  humbly  advise  Her 
Majesty,  that  the  judgment  of  the  Court  of  Queen's  Bench  be 
reversed,  and  that  of  the  Court  below  be  affirmed,  and  the  ap- 
pellants will  have  the  costs  of  the  appeal. 

Judgment  on  the  appeal  of  Connolly  v.  Maclaren,  from  Canadxt^ 
was  delivered,  as  follows,  at  the  same  time  : 

This  was  an  action  brought  by  the  Messrs.  Maclarcn  against 
Mr.  Connelly^  "  en  garantie^'^  alleging  that,  in  consequence  of  his 
wrongful  detention  of  a  ratTt  of  timber,  of  which  they  were  the 
owners,  they  were  unable  to  deliver  it  to  Messrs.  Murphy^  in 
pursuance  of  a  contract  of  sale  to  them ;  that  Messrs.  Murphy 
sued  them  for  breach  of  contract  and  recovered  damages,  where- 
upon the  defendant  was  bound,  as  ^^garanly^  to  indemnify  them. 
Inasmuch  as  their  Lordships  have  held  in  the  principal  suit  that  • 
Messrs.  Murphy  ha,d  no  cause  of  action  against  Messrs.  Maclarcn^ 
they  are  of  opinion  that  the  foundation  of  this  action  fails,  with- 
out^ determining  whether  or  not  the  Maclarens^  or  any  persons 
to  whom  by  sale  from  them  the  property  in  the  timber  passed, 
might  have  a  remedy  by  original  action  against  Connelly  for  his 
detention  of  it.  Their  Lordships,  therefore,  will  humbly  advise 
Her  Majesty  to  reverse  the  judgment  of  the  Court  of  Queen's 
Bench,  and  to  affirm  that  of  the  Court  below;  the  Appellant 
will  have  the  costs  of  this  appeal. 

Solicitors  for  the  Appellants  in  the  first  appeal,  and  the  Re- 
spondents in  the  second  appeal:  Uplons,  Johnson^  Dplon,  Sr  BudcL 

Solicitors  for  the  Respondents  in  the  first  appeal :  Bischoffy 
BompaSy  ^  Bischoff. 

Solicitors  for  the  Appellants  in  the  second  appeal :  Clarke, 
Sony  ^  Rawlins,  

J.  C .♦  Juno  14, 1872. 
Trefftz  k  Son,  Appellants ; 

AND 

Antonio  Canelli,  Respondent. 

[Law  Reports,  4  Privy  Council  Cases,  277.] 
ON  APPEAL  FROM  THB  SUPREME  CONSULAR  COURT  OF  CONSTANTINOPLE. 
Mercantile  contract^  construction  of —  OratuitouH  Bailee  —  Negligence  —  Laches. 

C,  a  merchant  domiciled  at  Alexandria,  being  indebted  to  the  appellants,  mer- 
chants carrying  on  business  at  Leipsic,  for  the  purpose  of  setting  litigation  be 

*  Present : — Sm  Jambs  Wii.ltam  Colvile,  Sin  Montague  Edward  Smith, 
and  Siu  Uobekt  Porkkit  Coi-LiKn. 


Vol.  IV.]  CASES  IK  THE  PRIVY  COUXCIL.  147 

Jc!  Tremz  v.  Canelli.  1873 

tween  them  deposited  with  the  respondent  (an  En^listh  merchant  resident  at 
AUxandria)  certain  bills  drawn  in  his  favor  an  necarity  for  the  appellants'  debt ; 
the  respondent  by  the  argreement  between  C  and  the  appellants  constituting  him- 
self a  voluntary  depositee  of  them,  and  undertaking  to  be  responsible  for  them 
to  the  appellants  *'  until  the  effective  encashment  of  them,  which  remains  in- 
trusted to  G" : 

Held,  that  the  respondent  was  not  guilty  of  a  breach  of  duty  under  this  agree- 
ment in  allowing  C  to  take  the  bills  when  due,  for  encashment  at  his  discretion, 
and  was  not  bound  to  see  that  C  handed  over  the  money  to  the  appellants. 

In  this  case  the  appeal  was  brought  from  a  decision  of  the 
Supreme  Consular  Court  of  Oonstaniinople,  which  reversed  a 
judorment  of  the  Consular  Court  of  Alexandria. 

The  judgment  in  the  Consular  Court  of  Alexandria  was  in 
favor  of  the  appellants.  The  Supreme  Consular  Court  of  Con- 
slaniinople  reversed  that  judgment. 

The  plaintiff',  Edward  WaUerSy  as  representing  the  appellants, 
merchants  at  Leipsic,in  the  Consular  Court  atAlexandiia^  claimed 
from  the  respondent  12,000  francs,  or  5,543  florins,  about  £480, 
the  amount  of  two  bills  of  exchange  mentioned  in  a  contract, 
which  was  in  the  Italian  language,  of  which  the  following  is  a 
translation  : 

"  In  the  ye.tr  1865,  on  the  21st  day  6f  October,  at  Alexandria 
in  Egypt. 

"By  the  present  private  agreement  the  following  has  been 
agreed  upon  between  the  undersigned  advocate,  Francesco  Sa- 
lone  *a3  agent  of  the  commercial  firm,  J.  T.  Treffiz  ^  Soiiy  [278 
of  LeipsiCy  osper  deed  of  the  31st  of  May,  1865,  and  Mr.  C.  B. 
ChUaiditiy  representing  the  commercial  firm,  C.  JS.  Chilaldili  i^ 
Ckj  established  at  Alexandria. 

"  Mr.  Salone  in  his  above  mentioned  character  making  use  of 
the  powers  granted  to  him  by  virtue  of  the  above  mentioned 
power  of  attorney,  received  from  Mr.  C.B.  Chilaiditi  the  follow- 
ing proposition,  in  order  amicably  to  settle  the  litigation  in  this 
Consular  Tribunal  of  Greece^  whereby  it  is  sought  to  compel 
payment  by  the  firm,  C.  B.  Chilaiditi^  Cb.,  to  the  house  of  •/.  T. 
Trefftz  ^  SoHy  of  the  sum  of  10,140  silver  florins  and  five  cents, 
for  the  ecjual  amount  of  goods  consigned  on  the  15th  of  March, 
1865,  besides  interest  until  the  complete  payment,  and  also  for 
ihe  judicial  costs  and  charges  up  to  the  present  date. 

"  1.  3Ion.  Chilaiditi  declares  himself  to  be  indebted  to  the 
liouse  of  J.  T.  Trefftz  ^  Son  in  the  s.um  of  10,505  silver  florins 
and  9  cents,  as  well  for  principal  as  interest,  at  the  rate  of  6 
]»er  cent,  from  the  15th  of  March  up  to  this  date,  in  addition  to 
the  sum  of  249  francs  being  legal  expenses  up  to  this  date,  the 
costs  of  the  present  instrument  not  being  included. 

"  2.  In  payment  of  the  abov-e  mentioned  sum,  less  the  legal 
expenses,  which  he  will  pay  by  cash,  he  will  deposit  into  the 
hands  of  Mr.  Salone,  in  his  above  mentioned  character,  four 
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bills  to  his  order  signed  in  favor  of  Mr.  D.  Pktzzi^  the  origi- 
nal agent  of  the  house  of  Trefftz^  as  per  deed  of  the  Slst  of  May, 
1865,  signed  F,  Sulone^  C.  JB.  Chilaiditiy  namely,  one  of  2,652 
silver  florins  and  80  cents,  payable  at  two  months'  date,  another 
of  2,679  silver  florins  and  86  cents,  payable  at  four  months'  date, 
a  third  of  2,707  silvc^r  florins  and  49  cents,  payable  at  six  months' 
and  the  last  of  2,735  silver  florins  and  69  cents,  payable  at  eight 
mouths'  date,  there  are  included  in  these  sums  the  respective 
interest  at  the  rate  of  6  per  cent. 

"  3.  In  guarantee  of  these  four  drafts  Mr.  Chilaidiii  deposits 
into  the  hands  of  Mr.  Aatonia  Cfnellij  an  English  merchant, 
residing  in  this  place,  who,  for  this  purpose,  intervenes  in  the 
present  instrument,  the  following  bills  of  exchange  in  his  own 
favor,  signed  by  native  merchants  of  this  place  indebted  to 
him,  namely : 

279]    *"  No.  8  One  of  Ilamudi  Kamal  .  P.  T.  30,243 

"     3  Do         Ibrhaim  Deliver  "  19,093 

"     7  Do         Malmm  Effendl  Azar      "  20,397 

"     4  Do         Abdul  Mela/c  of  Giiro     "  35,000 


104,733 


"4.  Mr.  Canelli  constituting  himself  a  voluntary  depositary 
of  the  above  mentioned  bills  of  exchange  makes  himself  respon- 
sible for  them,  or  for  the  amount  which  they  represent,  to  the 
house  of  Tfefflz^  until  the  efl^ctive  encashment  of  them,  which , 
remains  intrusted  to  Signor  ChilalditL 

"  5.  Mr.  Salone  in  this  character  accepts  the  above-mentioned 
propositions. 

"  Done  this  day,  month,  and  year,  as  above,  in  triplicate, 
signed  by  the  parties. 
"  Mere  Depositary.        (Signed)  A,  Canelli 

(Signed)  Costa  JB.  Chilaidiii. 

(Signed)  Francesco  Avo.  Salone." 

The  above  contract  was  put  in  and  proved  at  the  trial  before 
the  Consular  Court  of  Alexandria^  and  it  further  appeared  on 
the  trial,  that  two  of  the  bills  mentioned  in  the  second  parascraph 
of  the  contract,  not  having  been  paid  by  Chilaidiii;  Edward 
WalterSj  the  appellants'  agent,  demanded  payment  of  them  from 
the  respondent  on  the  ground  that  by  the  terms  of  tlie  contract 
he  had  guaranteed  the  payment  of  the  bills.  The  respondent 
was  examined  on  his  own  behalf,  and  proved  that  he  was  a  mere 
gratuitous  bailee  of  the  bills  deposited  with  him,  and  that,  in 
accordance  with  the  express  terms  of  his  undertaking,  he  al- 
low^ed  Chilaidiii  to  take  the  bills  for  encashment. 
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It  was  admitted  that  the  respondent  gave  the  bills  deposited 
with  him  to  Chilaidiii  for  encashment  as  they  became  due. 

The  question  in  the  Courts  below  was  the  extent  of  the  lia- 
bility undertaken  by  the  respondent  under  the  above  contract. 

The  Consular  Court  of  Alexandria,  on  the  14th  of  April,  186'>, 
decided  in  favor  of  the  appellants.  That  judgment  was  reversed 
by  the  Supreme  Consular  Court  of  Constantinople  on  the  27th  of 
September,  1869.    Hence  this  appeal. 

*Mr.  A.  Cohen,  for  the  Appellants :  [280 

There  was  sufficient  consideration  to  support  a  promise  or 
undertaking  on  the  part  of  the  respondent  to  carry  out  the  terms 
on  which,  and  the  purpose  for  whic'h,  he  became  depositary  of 
the  bills  in  question,  and  the  facts  proved  in  the  Court  below 
showed  that  he  had  made  default  in  doing  so.  He  was  bound 
to  use  proper  care  in  keeping  the  bills,  to  keep  them  till  the 
effectual  encashment,  and  not  to  give  them  up  to  ChUaiditi  until 
he  was  sure  that  he  could  cash  them,  and  the  money  was  paid 
into  his  or  the  appellant's  hands.  The  forbearance  was  a  suffi- 
cient consideration.  The  plaintiff  cannot  prove  negligence  in 
a  case  of  this  nature,  the  burden  of  proof,  therefore,  is  shifted 
on  the  defendant :  Poihier,  Traitt  da  Contrat  [^BugneCs  Ed.  1847], 
torn.  V.  art.  8,  sec.  52 ;  Chde  Napoleon,  art.  1993 ;  Ooggs  v.  Bar- 
.  nard  (»);   Taylor  on  Evidence,  p.  379,  §  347  [5th  ed.]. 

Mr.  Butt,  Q.G.,  and  Mr.  P.  Kait,  for  the  Respondent : 
Canelli  was  a  mere  gratuitous  bailee  of  the  bills,  he  received 
no  commission  or  remuneration  of  any  sort  for  becoming  de- 
positary of  the  same,  and  was  by  the  4th  article  of  the  contract 
bound  to  deliver  them  up  when  demanded  by  ChUaiditi  for  en- 
cashment. He  only  held  them  that  ChUaiditi  might  not  be 
tempted  to  use  them  while  in  difficulties,  and  as  an  evidence  of 
good  faith.  The  firm  of  TVefftz  ^  Son  did  not  apply  for  them 
till  many  months  after  the  dishonor  of  Chilaidiii' sown  bills.  Ic 
lay  upon  the  appellants  to  prove  a  case  of  gross  negligence  if 
they  sought  to  make  the  respondent  liable,  and  without  admit- 
ting that  such  negligence,  if  proved,  would  render  him  so,  it  is 
sufficient  to  say  that  no  such  negligence,  or,  indeed,  any  negli- 
gence whatever,  on  the  part  of  the  respondent  was  proved. 

Judgment  was  pronounced  by 
Sir  Montague  Smith  : 

This  is  an  appeal  from  the  judgment  of  Her  Majesty's  Su- 
preme Consular  Court  at  Constantinople^  which  reversed  a  judg- 
ment pronounced  by  the  Queen's  Consular  Court  at  Alexandria. 
-f  be  *action  was  brought  by  Messrs.  Trefftz  ^  Son  against  [281 
0)  1  Smith's  L.  Caees,  177  [8tli  ed.] 
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Mr.  Canelli  for  breach  of  a  contract  into  which  he  had  entered 
or  intervened,  under  which  certain  bills  of  exchange  were  depo- 
sited with  him  for  the  purpose  of  securing  the  payment  of  certain 
other  bills  which  had  been  given  by  a  person  of  the  name  of 
Chilaiditi  to  Messrs.  Treffiz  ^  Son.  Chilaidiii  was  indebted  to 
Trcff'lz  <f  Son^  and  an  action  had  been  brought  by  tliem  against 
him.  I'hat  action  was  discontinued  upon  Chilaiditi  giving  cer- 
tain bills  to  Treff (z  ^  Son y  and  agreeing  to  deposit  with  Mr. 
Caf)flli^  the  defendant,  certain  other  bills  by  way  of  security. 

The  main  question  arises  upon  the  proper  construction  of  the 
agreement  under  which  the  bills  given  as  security  were  depo- 
sited with  Mr.  Qtnell).  Tlie  contract  is  by  no  means  an  intelligi- 
ble one,  and  some  difficulty  has  been  felt  by  their  lordships  in 
ascertaining  from  the  words  of  it  what  was  the  real  intention 
of  the  parties ;  but  it  is  obvious  that  the  obligation  of  the  de- 
])Ositary  cannot  be  carried  further  than  the  language  of  the  eon- 
tract  will  warrant,  and  their  lordships  must  find,  as  well  as  they 
can  from  the  language  used,  what  was  the  intention  of  the  parties. 

The  agreement  was  made  in  Alexandria  on  the  part  of  Treff'fz 
(f-  Son  by  an  agent,  Mr.  Salone^  and  bears  date  on  the  21  st  of 
October,  1865.  It  was  made  between  the  two  principal  parties, 
and  Mr.  Canelli  intervened.  The  first  part  of  the  agreement  re- 
lates to  the  action  which  had  been  brought  and  the  compromise 
of  it,  and  the  delivery  of  certain  bills  by  Mr.  Chilaiditi  to  Trcfftz 
if  Son,  Those  bills  are  referred  to  in  the  second  clause  of  the 
contract,  which  says,  "In  payment  of  the  aforesaid  sum,"  that 
is,  the  agreed  debt  exclusive  of  the  costs,  which  are  to  be  psiid 
in  ready  money,  "  he,"  that  is  the  debtor,  "  will  place  in  the 
hands  of  Mr.  SalonCy  in  his  (Mr.  Salone's)  aforesaid  capacity,  four 
bills  respectively  accepted  by  him  in  favor  of  Mr.  D.  Plazzi, 
the  original  attorney  of  the  firm  of  Drfffz  ^Son.^^  Then  there 
is  a  description  of  the  bills,  the  last  of  them  maturing  in  eiglit 
months  from  the  date  of  the  contract.  The  other  clauses  con 
tain  the  obligation,  and  the  only  obligation,  into  which  Mr.  Or- 
nelli  entered  ;  the  third  is  in  these  terms  :  '*  As  security  for  the 
said  four  bills,  Mr.  Chilaiditi  deposits  in  the  hands  of  Mr.  Ardomo 
Canelli^  an  English  merchant  residing  in  this  place,  who  for  that 
282]  purpose  becomes  a  party  to  *this  instrument  (intervenes), 
the  following  bills,  drawn  in  his  own  favor,  and  accepted  by 
certain  native  merchants  of  this  place  who  stand  indebted  to 
him,  viz. :" — The  bills  are  described,  and  the  names  of  the  par- 
ties, and  the  amounts  given.  Then  it  goes  on :  "  4th.  Mr.  C>  - 
neili^  constituting  himself  the  vol  untary  depositary  of  the  aforesaid 
bills,  undertakes  to  be  (render  himself)  responsible  for  the  same, 
or  for  the  value  represented  by  the  same,  to  the  fi^n.of  IVcfft^ 
^  Son  until  the  efl:ectual  encashment  thcrcofV  which  encashment 
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is  entrusted  to  Mr.  CMaidltU^  Mr.  OineUi  signs  in  this  way, 
''  the  depositary  only,  A.  CanellU^ 

Xow,  two  constructions  have  been  su.orgested  of  this  agreement. 
Mr.  Cohen^  on  the  part  of  the  plaintitts  (the  appellants),  main- 
tains that  the  words  "  until  the  eftectual  encashment"  of  the 
bills  meant  that  the  bills  should  remain  deposited  with  Mr.  6'/- 
neUi  until  they  had  been  paid,  and  the  money  had  come  into  his 
or  Messrs.  TreffLz  ^  Son's  hands.  The  other  construction,  sup- 
ported by  the  passage  following  the  words  I  have  just  read, 
namely,  "  which  encashment  is  entrusted  to  Mr.  Chilaidlti^^'  is, 
that  the  bills  were  to  be  held  by  the  depositary  only  until  the 
time  for  eftectual  encashment  came,  and  wore  then  to  be  en- 
trusted to  Mr.  Chilaiditi  for  the  purpose  of  obtaining  payment, 
and  that  when  that  had  been  done,  it  was  contended  that  the 
deposit  was  at  an  end. 

The  contract  is  certainly  not  very  intelligibly  expressed,  and 
it  becomes  necessary  to  examine  its  words,  to  ascertain  what 
interpretation  they  most  naturally  bear.  If  it  had  stopped  at 
the  words,  "  until  the  effectual  encashment  thereof,"  there  would 
have  been  strong  ground  for  contending  that  the  parties  meant 
that  the  depositary  should  hold  the  bills  until  he  got  payment 
of  them.  But  the  contract  does  not  stop  there.  It  goes  on 
with  the  passage  I  have  just  read,  and  to  which  effect  must  be 
given,  as  well  as  to  the  former  part.  The  construction  which 
appears  to  their  lordships  to  be  that  which  the  words  naturally 
import  is,  that  Mr.  Chilaiditi  was  to  be  entrusted  with  the  pos- 
session of  the  bills  in  order  to  obtain  payment;  and  if  that  is 
the  meaning  of  the  parties,  the  responsibilit}'  of  the  respondent 
as  depositary  would  end,  when  the  former  was  so  entrusted. 

The  agreement  seems  to  be  hardly  susceptible  of  any  other 
construction  than  of  these  two,  and  it  may  be  observed  that  both 
are  *3ensible  constructions ;  that  is,  both  give  an  effect  [233 
to  the  agreement  which  is  a  beneficial  one  to  the  creditors, 
Messrs.  Trefftz  ^  Son.  One  is  much  more  beneficial  to  them 
than  the  other,  and. would  give  them  a  much  greater  security; 
but  still  both  give  them  some  security;  and  the  question  is  to 
collect,  as  well  as  can  be  done  from  the  language,  what  it  was 
the  parties  really  meant,  and  what  was  the  obligation  Mr.  Ci- 
nelli  undertook,  because  no  Court  can  carry  his  obligation  fur- 
ther than  the  words  to  which  he  has  become  a  party  will  allow, 
even  although  it  may  be  that  the  agreement  is  not  one  which 
mercantile  men  would  be  expected  to  enter  into. 

It  is  suggested  by  Mr.  Gohcn  that  there  would  be  no  advantage 
in  the  agreement  if  it  be  construed  in  the  way  in  which  the  re- 
spondent's council  seeks  to  construe  it;  but,  as  just  said,  that 
really  is  oot^  so.    The  bills  which  were  given  by  Mr.  Chilaiditi 
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to  Trefftz  ^  Son  matured  in  eight  months  from  the  date  of  this 
agreement.  The  bills  which  were  deposited  as  a  security,  ap- 
parently, did  not  mature  for  a  year  and  a  half  after  its  "date. 
The  benefit  which  was  secured  to  Messrs.  Drfflz  ^  Son  by  this 
agreement  was  at  all  events  to  this  extent,  that  bills  of  their 
debtor  to  an  amount  exceeding  the  amount  of  the  bills  which 
he  had  given  to  them  remained  in  the  hands  of  a  depositary  up  to 
and  beyond  the  time  when  these  last  became  due,  and  the  debtor 
was  prevented  from  parting  with  that  property.  It  remained 
locked  up  under  this  agreement,  and  they  might  by  proceedings 
against  Mr.  ChVaiditi  when  his  own  bills  were  dishonored,  have 
very  probably  obtained  in  some  way  the  benefit  of  those  which 
were  deposited  as  security  with  Mr.  CanellL 

Their  Lordships,  therefore,  think  that  a  sensible  construction 
may  be  given  of  this  agreement,  and  that  they  best  give  eftect 
to  all  the  words  and  the  different  parts  of  it,  by  adopting  that 
which  has  been  put  upon  it  on  the  part  of  the  respondent. 

If  the  construction  of  the  appellants  were  to  be  adopted,  it 
would  impose  upon  Mr.  Canelli  a  greater  obligation  than  he 
undertook.  He  does  not  undertake  to  hold  the  money  or  to  bo 
the  depositary  of  the  money.  The  agreement  is,  that  he  will 
be  responsible  for  the  bills,  or  for  their  value,  until  the  eftectual 
encashment  thereof.  lie  does  not  undertake  to  be  a  depositary 
of  the  money,  or  that  his  obligation  under  this  contract  shall 
284]  endure  *for  all  time.  Undoubtedly,  a  difl[iculty  might 
arise  in  the  practical  working  of  this  agreement,  if  Mr.  ChllauUd, 
being  entrusted  with  the  bills,  presented  them  and  they  were 
dishonored.  Possibly  that  is  a  state  of  things  which  was  not 
foreseen.  The  experience  of  those  who  have  had  to  deal  with 
mercantile  contracts  teaches  that  they  are  not  uncommonly 
entered  into  without  an  apprehension  or  foresight  of  all  the  cir- 
cumstances which  may  result  from  them.  It  may  be  said  that 
if  Mr.  Cliilaiditl  had  presented  the  bills  and  they  were  dishon- 
ored, there  might  have  been  implied  from  this  contract  an  obli- 
gation on  his  part  to  return  the  bills  to  Mr.  Canelli^  and  on  the 
latter  to  retain  the  custody  of  them  as  a  continuation  of  the 
original  deposit.  However,  it  is  not  necessary  to  decide  that 
question. 

Assuming,  then,  the  construction  of  the  contract  to  be,  that 
which  their  Lordships  have  declared  it  in  their  opinion  to  be, 
the  only  remaining  question  is,  whether  the  plaintiff  had  esta- 
blished a  breach  of  the  contract  so  construed. 

Now  it  appears  to  their  Lordships  that  it  lies  upon  the  i»1aint- 
ifF  to  establish  that  there  has  been  on  the  part  of  Mr.  OnicUi 
some  breach  of  his  duty  under  the  contract.  There  would  have 
been  a  breach  of  his  duty  under  it  if  he  had  delivered  the 
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bills  to  Mr.  Chilaidili  before  the  time  when  they  ouffht  to  have 
been  presented  for  payment,  or  if  he  had  delivered  tnem  to  him 
for  any  other  purpose  than  that  of  obtaining  payment.  But 
their  Lordships  think,  upon  looking  at  the  evidence  in  this 
ease,  that  the  ph\intiff  has  not  shown  that  there  was  a  breach 
on  the  part  of  Mr.  Qinelli  in  either  of  these  respects.  The  evi- 
dence is  extremely  scanty,  and  their  Lordships  wguld  scarcely 
be  able  to  arrive  at  what  were  the  facts  of  the  true  case  unless  they 
availed  themselves  of  the  judgment  which  was  delivered  by  the 
consul  at  Alexandria.  Looking  at  that  judgment,  and  reading 
the  evidence  by  the  light  of  it,  it  sufficiently  appears,  in  their 
Lordships'  view,  that  the  bills  were  delivered  by  Mr  Canelli  to 
Chilaidili  for  the  purpose  of  being  cashed,  and  also  that  they 
w^ere  paid. 

Assuming  those  to  be  the  facts,  that  the  bills  were  delivered 
l)y  Mr.  Canelli  to  C/nUiiditi  for  the  purpose  of  being  cashed,  and 
that  he  did  obtain  payment  of  them,  their  Lordships  think  that 
there  was  no  breach  of  duty  on  the  part  of  Mr.  Cunelliy  and  that 
nothing  *can  be  imputed  to  him  which  would  give  a  cause  [285 
of  action  to  Messrs.  Trefftz  <f  Son. 

It  was  urged  by  Mr.  Cohm  that  Mr.  Omclli  had  been  guilty 
of  negligence  in  allowing  Mr.  Chilaidili  to  help  himself,  as  it 
were,  to  the  bills,  by  going  to  the  chest  where  they  were  kept, 
and  taking  them  from  it.  Assuming  that  there  may  have  been 
some  want  of  care  in  that  respect,  or  some  undue  confidence 
placed  by  Mr.  Canelli  in  Mr.  Chilaiditiy  that  alone  would  not 
make  Mr.  Canelli  luxhle^  unless  Mr.  Chilaidili  got  "possession  Ot 
the  bills  for  a  purpose  which  the  agreement  did  not  warrant. 
But  if  it  be  right  to  assume  upon  the  evidence,  and  upon  the 
assumptions  in  the  judgment,  that  Mr.  Chilaidiii  had  these  bills 
only  at  the  time  when  they  became  due,  and  only  for  the  pur- 
pose of  getting  them  paid,  the  fact  that  he  was  allowed  to  take 
them  himself,  and  that  there  might  have  been  some  want  of 
care  in  thai  respect  in  allowing  him  to  handle  all  the  bills,  would, 
their  Lordships  think,  aftbrd  no  ground  of  action,  wben  that 
negligence  was  not  followed  by  any  consequences  aftecting  the 
interests  of  Messrs.  Trefflz  ^  Hon. 

The  consul  at  Alexandria  appears  to  have  construed  the  con- 
tract as  their  Lordships  have  done,  and  certainly  not  in  the  way 
in  which  Mr.  Cohen  attempted  to  interpret  it  at  their  Lordships' 
bar.  But  the  consul  appears  to  have  thought  that  by  implica- 
tion the  ao;reement  imposed  an  obligation  upon  Mr.  Canelli^ 
either  to  take  care  that  Mr.  Chilaiditi  did  receive  the  money  and 
hand  it  over  to  Messrs.  Trefftz  ^  Son.  or  to  give  notice  to  Messrs. 
Trefftz  ^  Son  of  the  time  when  the  bills  matured,  and  of  his 
having  delivered  them  to  Mr.  Chilaiditi  in  order  that  they  might 
3  Eno.  Rep.1  20 
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go  with  him  and  obtain  the  money  when  it  was  paid.  It  seems 
to  their  Lordships  that  this  is  not  a  necessary,  or  even  a  rea- 
sonable, irapUcation  from  this  agreement.  There  are  no  wonl- 
wliich  affect  to  bind  Mr.  Canelli  to  any  such  duty,  and  their 
Lordships  think  that  there  is  no  laches  which  amount  to  any- 
thing like  a  breach  of  duty  under  this  agreement,  it  is  not  ac- 
companying Mr.  CliilaidUi  when  he  received  the  money,  or  in 
not  giving  notice  to  Messrs.  IVefflz  ^  Son^  or  some  agent  of 
theirs,  that  Mr.  ChUaidiUhad  possession  of  the  bills  for  the  pur- 
pose of  obtaining  payment. 

As  far  as  laches  is  concerned,  their  Lordships  are  clearly  of 
286]  *opinion,  that  there  is  far  greater  neglect  on  the  part  of 
the  appellants  themselves  than  on  the  part  of  Mr.  Canclll  The 
object  of  the  agreement  appears  to  have  been  that  Mr.  Cunelli 
should  hold  these  bills  until  effectual  payment  could  be  obtained. 
The  bills  are  described  in  the  agreement,  and  Messrs.  Trcfflz 
^  Son  knew  perfectly  well,  or  ought  to  have  known,  or  taken 
care  to  have  known,  the  time  when  these  bills  would  have  ma- 
tured. It  seems  reasonable  to  expect  that  they,  with  a  due  re- 
gard to  their  own  interests,  would  have  taken  care  to  see  that 
Mr.  Chilaidiii  if  he  obtained  the  bills  and  the  cash  for  ihem, 
would  hand  over  the  cash  to  them.  It  seems  to  their  Lord- 
ships, that  they  have  no  right  to  cast  that  duty,  which  was  one 
that  they  might  have  been  fairly  expected  to  undertake  for  their 
own  interest,  upon  Mr.  CaneUi\  and  make  him  responsible  for 
the  consequences  of  leaving  Mr.  Chilaiditi  in  the  uncontrolled 
possession  of  these  bills. 

Their  Lordships,  therefore,  have  come  to  the  conclusion,  that 
the  Supreme  Consular  Court  at  Constantinople  was  right  in  re- 
versing the  judgment  of  the  consul  at  Alexandria^  and  they  will 
advise  Her  Majesty  to  dismiss  this  appeal  with  costs. 

Solicitors  for  the  Appellants  :   Thomas  ^  HoUams, 
Solicitors  for  the  Respondent :  T.  Mussel  Kent. 


April  29, 1872. 
561]  *TflOMAS  Tanham,  Plaintiff  in  Error; 

AND 

John  Armitage  Nicholson,  Defendant  in  Error. 

[5  Hoase  of  Lords  Cases,  561.] 
Ejectment  —  Ifotke  to  Quit  —  Servant — Agent 

Tbe  service  of  a  notice  to  auit  made  at  the  house  of  the  tenant  upon  a  person 
whose  dutj  it  would  be  to  deliver  the  notice  to  the  tenant,  is  sufficient  to  sustain 
ejectment,  although  in-  fact  the  notice  was  never  delivered  to  the  tenant. 

The  presumption  in  such  cases  is  that  it  did  reach  the  tenant  himself. 

In  such  a  case  the  question  is  not  whether  the  servant  performed  his  duty  in 
d^ivering  rt  to  his  master,  but  whether  the  servant  waa  to  be  considered  as  the 
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agent  of  the  master  to  receive  the  notice.  If  he  was,  the  service  of  the  notice 
will  effectually  bind  the  master. 

Per  The  Lord  Chancellor  (Lord  Hatherley) : — The  fact  that  the  agent  who 
received  the  notice  destroyed  it  would  liberate  entirely  the  person  who  delivered 
the  notice,  but  would  not  liberate  the  person  whose  agent  had  received  and  de< 
btroyed  it.  * 

Per  Lord  Westbcry  : — Where  there  has  been  service  of  a  notice  to  quit  left 
at  the  tenant's  house  with  a  servant  of  the  tenant,  such  a  fact  is  more  than  pre- 
sumptive evidence  of  a  service  on  the  tenant.  The  landlord's  right  would  other- 
wise be  controlled  by  something  to  which  the  landlord  was  an  utter  stranger. 

Per  Lord  Westbury  : — But  even  if  only  presumptive  evidence  of  the  service, 
the  evidence  to  rebut  it  must  be  proof  of  the  fact  thai  the  notice  did  not  come  to 
the  knowledge  of  the  tenant  at  all. 

T  lived  in  a  house  where  his  two  sons  and  his  daughter  also  resided.  T  was 
Imbecile.  The  house  was  managed  by  his  daughter,  the  farming  business  by 
his  two  sons.  A  notice  to  quit,  addressed  to  the  father,  was  served  at  the  house 
by  delivery  to  the  daughter.  She  put  it  on  the  dresser  in  the  kitchen,  and  after- 
wards burnt  it.  One  of  the  sons  knew  of  its  existence,  but  was  not  shown  to  have 
known  its  exact  terms,  though  he  was  aware  of  its  nature : 

Held,  that  this  was  a  service  sufficient  to  entitle  the  landlord  to  maintain  eject- 
ment against  the  father. 

This  was  a  proceeding  in  error  on  a  judgment  of  the  court 
of  Exchequer  Chantiber  iu  Ireland^  which  had  reversed  a  pre- 
vious judgment  of  the  Court  of  Queen's  Bench  in  Ireland  (*) 

Nicholson  brought  an  ejectment  on  title  against  Thomas  Tan- 
him,  for  lands  situate  in  the  barony  of  Upper  KeUs^  in  tlie  county 
u^  "^  Westmeaih.  The  cause  was  tried  before  Mr.  Justice  [562 
Lawson,  at  the  Summer  Assizes  at  Trim^  in  1869.  The  plaintitf 
claimed  as  landlord  under  a  conveyance  from  the  Landed  Estates 
Court.  The  defendant  was  the  tenant  from  year  to  year  of 
between  nine  and  ten  acres  of  land  ;  and  the  only  real  question 
in  the  case  was  as  to  the  sufficiency  of  the  service  of  the  notice 
to  quit.  The  notice  was  dated  on  the  10th  of  April,  1868,  and 
required  the  tenant  to  quit  "  at  the  end  of  the  year  of  your  ten- 
ancy which  shall  expire  next  after  the  end  of  half  a  year  from 
the  time  of  your  being  served  with  this  notice."  Byrne^  the 
plaintiffs'  baliff,  swore  that  he  bad  "  delivered  the  notice  to  the 
daughter,  at  the  house  of  her  father,  on  the  lands.'* 

At  the  close  of  the  plaintiffs'  case  the  defendant's  counsel 
asked  for  a  nonsuit  on  those  grounds  —  that  there  had  been  no 
proper  service  of  the  notice  to  quit ;  that  Thomas  Tanham  was 
non  compos^  and  could  have  no  agent ;  and  that  when  the  notice 
was  delivered  to  the  daughter  there  was  no  explanation  of  it 
given  to  her.  His  Lordship  refused  to  nonsuit,  and  witnesses 
were  then  called  for  the  defence.  Rosa  Tanham,,  the  daughter, 
said  she  had  received  a  paper  from  the  bailiff.  She  did  not  read 
it.  He  asked  her  how  her  father  was,  and  she  said  "  quite  in- 
nocent" (which  was  explained  to  mean  imbecile).  She  threw 
the  paper  on  the  dresser  and  afterwards  burned  it.  Her  two 
brothers  managed  the  farm.  She  thought  they,  saw  the  paper; 
(')  4  Ir.  Law  JteR.,  gam.  Law,  185. 
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Tliey  were  both  in  the  house.  They  could  read.  Patrick  Toy}- 
ham  J  the  eldest  son,  thought  he  had  never  seen  the  paper.  His 
hrothor  Tom  told  him  of  it,  and  said,  *'  We  got  the  notice  to 
quit.'*  Thomas  Tavham  had  never  spoken  to  his  father  about 
the  paper;  the  father  knew  nothing  of  it.  The  learned  judge 
ngain  refused  to  nonsuit,  but  said  he  vrould  leave  to  the  jury 
the  question,  "  Whether  in  fact,  the  notice  to  quit  ever  reached 
Thomas  Tanham^  or  became  known  to  him  ?"  The  jury  found 
in  the  negative.  His  Lordshi^^,  however  thinking  the  service 
of  the  notice  sufficient  in  law,  directed  a  verdict  to  be  entered 
for  the  plaintiff',  subject  to  leave  to  move  the  Court  for  a  new 
trinl,  or  to  enter  the  verdict  for  the  defendant.  A  rule  was  ob- 
tained and  was  made  absolute  for  a  new  trial.  On  en'or  to  the 
Exchequer  Chamber  the  decision  was  reversed.  The  case  was 
then  brought  up  to  this  house  on  error. 

5631  *^f  »••  ^^««^  ^^'''  9- Cm  and  Mr.  Patrick  Martin  (both  of 
the  Irish  bar),  for  the  Plaintiff'  in  error : 

There  was  here  no  sufficient  service  of  the  notice  to  quit.  It 
maybe  asswmed,  for  the  purpose  of  this  argument,  that  the 
tenant  was  living  in  the  house  where  the  notice  was  served,  and 
that  the  house  was,  part  of  the  demised  premises.  These  two 
facts  are  no  doubt  important,  but  much  more  is  required  to 
constitute  a  good  service  of  a  notice  to  quit,  so  as  to  entitle  a 
]»laintiff  to  proceed  in  ejectment.  The  law  requires  that  a  notice 
shall  be  brought  to  the  actual  knowledge  of  the  person  against 
whom  it  is  to  be  used.  If  the  notice  is  not  given  to  the  person 
himself  it  must  be  shown  to  have  reached  his  hands,  so  that  he 
was  aware  of  its  being  given,  or  it  cannot  be  said  to  be  a  notice. 
If  there  is  a  recognized  agent  of  that  person,  notice  clearly  given 
to  the  agent  will  of  course  bind  the  principal.  Short  of  this 
there  can  be  nothing  which  deserves  the  character  of  notice. 
Here  there  was  no  notice  to  the  tenant  himself,  nor  was  there 
any  agent  qualified  and  entitled  to  receive  notice,  so  as  to  bind 
the  tenant.  It  is  true  that  in  Jones  d.  Griffiths  v.  Marsh  (*)  Lord 
Kemjon  said  that  personal  service  was  not  necessary ;  but  his 
observation  is  to  be  interpreted  by  what  Mr.  Justice  Puller  inti- 
mated in  the  same  case,  that  service  not  personal  only  raised  a  pre- 
sumption, and  that  the  servant,  on  wHom  the  notice  was  served, 
not  being  called  to  show  that  it  did  not  reach  the  master,  the 
presumption  would  be  that  it  did  so.  That  showed  that  serviett 
on  some  one  else  was  oi^\y  pvimd  facie  evidence  of  notice,  which 
might  be  rebutted,  and  which  ought  to  be  substantiated,  and 
that  whether  it  reached  the  party  or  not  was  an  inference  of 
fact,  and  consequently  was  something  that  became  the  subject 

C)  4  T.  IT.,  464. 
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of  evidence  and  ought  to  be  left  as  a  question  of  fact  to  the  jury. 
In  Doe  d.  JBuross  v.  Lucas  (*)  Lord  Etlenboroxigh  put  that  inteV- 
pretation  on  the  previous  case,  and  there  being  in  the  case  be- 
fore him  no  evidence  that  the  notice  did  reach  the  master,  he 
held  the  alleged  service  to  be  insufficient.  In  the  present  case 
no  evidence  of  that'  kind  was  ottered.  All  the  evidence  that 
was  received  went  to  show  that  the  notice  could  not  and  did  not 
reach  the  tenant's  hand,  for  Rosa  Tanham  swore  that  she  never 
^ave  the  notice  to  her  father,  and  that  he  knew  nothing  what- 
ever of  it.  Doe  d.  Neville  v.  Dunbar  (^)  shows  *that  what  [564 
has  been  done  here  is  not  sufficient,  for  there,  though  late,  the 
notice  did  reach  the  tenant  himself,  and  so  was  held  sufficient. 
Where  the  tenant  is  absent  from  the  premises  a  different  ques- 
tion would  arise,  and  there  must  be  some  person  who  could,  as 
the  tenant's  agent,  receive  the  notice  in  his  absence.  [The  Lord 
Chancellor: — Suppose  the  tenant  w^as  in  extremis,']  Then  it 
would  be  for  the  Judge  to  say  whether  what  had  been  done 
was  sufficient  to  satisfy  the  requisition  of  the  law,  and  to  leave 
the  facts  to  the  jury.  There  might  be  cases  in  which  that  would 
be  the  proper  course  to  pursue :  Doe  d.  lite  Commissioners  of 
Education  v.  McLaughlin  ('},  where  the  decision  really  went  on 
the  ground  that,  in  fact,  the  notice  did  come  to  the  tenant's? 
hands.  In  Smith  v.  Clark  (*)  the  service  was  held  sufficient,  but 
there  it  was  served  on  the  wife  at  the  house  of  the  husband,  and 
the  nature  of  it  was  explained  to  her.  There  was  no  explana- 
tion of  it  here.  In  Alfordw.  Vickory  (*)  it  was  held  that  a  notice 
must  at  least  be  shown  to  have  come  to  the  hands  of  the  tenant 
before  the  expiration  of  the  period  mentioned  in  it.  Here  there 
was  not  any  evidence  of  that  kind.  [The  Lord  Chancellor  : 
Your  argument  would  come  to  this,  that  there  must  always  be 
personal  service.]  If  personal  service  could  be  had  that  would 
be  the  best,  but  when  that  was  not  possible  it  should  be  shown 
that  the  notice  came  to  the  hands  of  the  intended  person. 
PapiUion  v.  Drunton  (^  was  not  opposed  to  this  argument,  for 
that  was  a  mere  question  whether  the  notice,  which  undoubt- 
edly came  to  the  hands  of  the  agent,  had  reached  him  in  proper 
time. 

Of  course  where  there  were  several  tenants  in  common,  all 
liaving  the  same  interest,  and  one  alone  lived  on  the  premises, 
service  on  him  would  be  sufficient,  for  service  on  all  might 
be  impossible ;  and  the  proper  presumption  would  arise  there 
that  the  knowledge  of  it  had  reached  all.  But  in  all  cases 
where  the  tenant  could  be  personally  served  personal  service 

O  5  Eap.,  153.  (*)  9  Dowl.  Prac.  Cas.,  202. 

(•)  Mood.  &  M.,  10.  (*)  Car.  &  M.,  280. 

O  1  Fox  &  Sm.,  60.  O  5  H.  &  N.,  518. 
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was  required  :  Adams  on  ejectment  (■) ;  Furlovg  on  landlord  and 
tenant  (*). 

These  were  cases  that  directly  bore  on  tenancies.  In  cases  of 
a  difterent  kind  a  similar  rule  prevailed.  Thus,  in  an  action  for 
565]  ^^  *attorney'8  bill,  service  on  the  bill  on  a  servant  at  tlie 
house  of  the  defendant  was  treated  as  equivalent  to  service  on 
the  defendant  himself:  Macgregor  v.  Keily  (^) ;  but  only  because 
the  servant  might  have  been  called  to  show  that  he  had  not 
delivered  itto  liis  master.  [Lord  Westbury  : — Did  not  this 
notice  reach  the  daughter,  an  acknowledged  agent  of  the  father  ?] 
It  ought  to  have  reached  his  hands.  This  case  ought  to  be  de- 
cided independently  of  presumption.  There  was  nothing  to 
show  that  the  daughter  was  an  agent  of  the  father.  [Lord 
Westbury  : — And  the  brothers  ?  It  certainly  reached  the  hands 
of  one  of  them.]  There  can  be  no  presumption  on  that  point. 
The  facts  displace  it.  There  was  no  service  pn  the  son  ;  there 
is  only  a  presumption  that  he  knew  of  the  notice.  But,  even 
assuming  the  son  to  have  known  of  it,  can  a  service  on  the  son 
in  any  way  whatever  be  sufficient  to  put  an  end  to  the  tenancy 
of  the  father.  It  is  clear  that  the  father  had  not  appointed  the 
5on  his  agent — there  is  no  evidence  to  show  that  he  had  — 
there  is  evidence  to  show  that  the  father  could  not  have  aj)- 

fointed  him,  for  the  father  was  imbecile.  [Lord  Westbury  : — 
n  law  the  question  is,  whether  the  notice  came  to  the  know- 
ledge of  the  tenant.  The  presumption  under  such  circumstances  , 
as  exist  here,  is  that  it  did.  You  are  bound  to  show  that  it  did 
not.]  The  Judge  left  it  to  the  jury  to  say  whether  the  notice 
reached  the  hand  of  the  tenant,  and  the  jury  said  that  it  did 
not.  Yet  the  Judge  directed  the  verdict  to  be  entered  for  the 
plaintiff.  That  was  erroneous.  The  daughter  directly  contra- 
dicted the  presumption  that  she  might  have  delivered  the  notice 
to  her  father,  for  she  said  she  had  thrown  it  on  the  dresser,  and 
she  afterwards  burnt  it.  [The  Lord  Chancellor  : —  AVould 
the  misconduct  of  the  servant  be  an  answer  in  such  a  case?] 
It  would ;  at  all  events  where  the  servant  was  only  impliedly 
and  by  inference,  and  not  really,  filling  the  character  of  an 
agent.  Perhaps,  too,  the  daughter  coulcf  not  read,  and  did  not 
understand  the  notice.  And  there  was  no  proof  here,  as  in 
some  of  the  cases,  that  it  was  explained  to  her.  In  all  other 
cases  a  notice  must  reach  the  hands  of  the  person  to  be  affected 
by  it.  In  The  Brilish  ami  American  Telegraph  Company  v.  0)1- 
son  (*)  the  defendant  had  applied  for  shares.  A  notice  of  allot- 
ment of  shares  was  sent  to  him  by  post.  He  gave  evidence  that 
566]  *^®  li^d  never  received  the  notice,  and  he  was  held  not 

(»)  Pa^e,  94.  (')  3  Ex.,  794. 

O  2nd  edit.,  p.  621.  (*)  Law  Rep.,  0  Ex.,  108. 
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to  be  bound  by  it.  So  in  Beidpaih^s  Case  (*)  it  wad  held  that  the 
mere  posting  of  an  allotment  of  shares  to  an  applicant  at  his 
proper  address,  was  not  such  a  communication  of  the  allotment 
as  to  be  binding  on  him. 

All  the  cases  establish  the  principle  that  where  a  notice  is  re- 
quired to  be  given,  proof  that  the  party  himself  received  it,  or 
that  it  was  received  by  his  duly  appointed  agent,  must  be  pro- 
duced. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Battersby,  Q.C.,  and  Mr.  O'Diis- 
coll  (the  last  two  gentlemen  were  of  the  Irish  bar),  were  for  the 
defendant  in  error : 

There  is  no  such  rule  as  that  a  notice  to  sustain  an  ejectment 
must  be  personally  served  on  the  tenant.  In  Doe  d.  A'cviUe  v. 
Dunbar  (*),  Lord  Chief  Justice  Abbott  held  that  such  a  service  as 
was  proved  here  was  absolutely  sufficient.  In  some  cases  per- 
sonal service  of  a  notice  or  proof  of  actual  knowledge  of  it  would 
be  impossible,  as  for  instance,  where  the  tenant  lived  abroad. 
In  general,  service  at  the  house  itself  is  sufficient.  But  here  the 
sous  and  daughter  were  the  agents  of  the  father ;  there  was  no 
necessity  for  him  formally  to  confer  that  character  on  them  — 
they  were  so  by  the  force  of  circumstances  —  they  were  in  fact 
the  persons  managing  the  house  and  farm  for  him,  he  being  in- 
capable of  managing  either  for  himself.  Under  such  circum- 
stances the  service  on  the  daughter  at  the  house  where  her 
fiither  resided  was  amply  sufficient.  Personal  service  is  not  re- 
quired except  when  a  person  is  to  be  made  criminally  responsible. 
And,  as  to  the  objection  that  the  father  here  was  an  imbecile, 
in  Mcllersh  v.  Keen  (^  a  notice  to  dissolve  a  partnership  given 
to  the  lunatic  partner  was  held  sufficient,  the  master  of  the  rolls 
there  founding  himself  upon  Bobertson  v.  Lockle  (*),  where  the 
same  rule  had  been  applied,  and  his  Lordship  in  reviewing  the 
principles  which  related  to  giving  notice,  expressly  referred  to 
a  notice  to  quit  as  an  instance  where  such  a  service  as  occurred 
here  would  be  sufficient.  The  cases  referred  to  on  the  other 
side  as  to  notices  of  allotments  of  shares  really  strengthen  this 
argument 

Mr.  Butt  replied. 
♦The  Lord  Chancellor  (Lord  Halherley) :  [567 

My  Lords,  we  have,  I  believe  all  of  us,  felt  it  only  to  be  due 
to  the  respect  which  we  must  feel  for  judgments  of  the  Court 
of  Queen's  Bench  and  of  the  Court  of  Exchequer  Chamber  in 
Ireland,  to  hear  this  case  fully  argued  and  discussed,  and  we 
have  had  the  great  advantage  of  hearing  it  most  ably  discussed 

(»)  Law  Rep.,  11  Eq.,  86.  (')  27  Beav.,  23G-241 . 

O  Moo.  &  M..  10.  O  15  Sim.,  285. 
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and  most  fairly  put  before  us  by  the  learned  counsel  who  has 
addressed  us  on  behalf  of  the  appellant.  I  think  he  did  not  in 
any  way  overstate  his  case,  or  the  line  of  authorities  to  which  he 
referred  in  support  of  his  case.  But  it  appears  to  me  that  he  has 
entirely  failed  to  establish  as  the  result  of  those  authorities  that 
the  direction  given  by  the  learned  Judge  who  tried  this  case  was 
a  wrong  one,  or  that  the  conclusion  at  which  the  jury,  under 
that  direction,  arrived  was  a  wrong  one. 

The  sole  question  in  the  case  is  an  extremely  short  one,  and 
it  is  simply  this,  whether  or  not  the  delivery  of  a  notice  to  quit 
on  one  who,  undoubtedly,  according  to  the  evidence,  wds  a  ser- 
vant of  the  tenant,  at  the  house  of  tlie  tenant,  that  house  being 
on  ihe  demised  property,  is  to  be  taken  as  a  good  and  effectual 
service  of  that  notice,  so  as  to  subject  the  person  to  whom  it  is 
addressed  to  the  consequence  of  being  ejected  upon  the  termi- 
nation of  the  notice. 

The  line  of  argument  which  Mr.  Bad  has  taken,  which  is  a 
very  ingenious  one,  is  this:  I  will  first  show  you,  he  says,  that 
the  service  of  a  notice  to  quit  upon  the  sen^ant  living  at  a  dwcll- 
inghouse,  although  bylaw  it  is  a  service  that  may  be  established 
to  be  in  itself  a  good  service,  is  nevertheless  not  conclusively 
established  as  a  good  service  if  one  of  two  things  occurs,  namely, 
if  either  the  defendant,  having  had  service  of  such  a  notice  as 
this,  proved  by  the  service  upon  his  servant,  produces  that  ser- 
vant, and  shows  by  the  evidence  given  by  that  servant  that  the 
notice  never  reached  him;  or  if  he  is  able  to  displace  the  fact 
of  that  servant  being  a  person  v.'ho  would  be  authorized  in  law 
to  receive  a  notice  of  this  description. 

Now,  with  regard  to  the  servant  being  a  person  who  would 
be  authorized  in  law  to  receive  such  notice,  I  think  Mr.  Butt 
conceded  at  once  that  a  servant  of  a  tenant  living  at  the  house 
upon  the  property  demised  would  be  a  proper  agent  for  the  pur- 
568]  pos®  ^^  *receiving  a  notice  of  this  description.  But  he 
said  it  would  only  be  a  primd  facie  case,  raising  a  presumption, 
and  a  strong  presumption,  as  he  said,  that  the  notice  reached 
the  employer.  And  for  this  he  cited  some  passages,  first  in  an 
old  case  before  Lord  Kenyon,  in  which  Mr.  Justice  Bailer  is  sup- 
posed to  have  thrown  out  some  expressions  of  that  description; 
and  in  another  and  hiter  case  where  Lord  Ellenborough  is  sup- 
posed to  have  diftered  from  the  previous  decision.  And  Mr. 
BulCs  argument  was  this,  that  Mr.  Justice  Butler  in  the  first 
case,  and  Lord  Ellenborough  in  the  next,  said :  True  it  is  tliat 
the  presumption  of  the  service  of  the  notice  being  a  proper  ser- 
vice upon  the  tenant,  arising  from  the  relation  which  exists  be- 
tween him  and  his  servant,  is  a  presumption  of  the  strongest 
character  —  it  will  bind  eliectually  unless  rebutted  by  counter 
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evidence.  But  the  reason  given  by  Mr.  Justice  Bailer  in  tlie 
old  case,  and  by  other  Judges  in  otlicr  cases,  amounts  merely 
to  this;  that  it  is  competent  to  the  person  sought  to  be  bound 
by  the  notice  to  call  Ihe  servant,  if  he  thinks  he  can  in  any  way 
explain  the  nature  of  the  case,  and  show  de  facto  t\\^.  the  notice 
never  reached  him.  I  asked  Mr.  Baity  in  the  course  of  his  re- 
ply, whether  any  case  in  which  there  had  been  such  counter 
evidence  could  be  cited  in  argument,  in  which  any  such  defence 
Inid  been  attempted  and  succeeded,  and  he  candidly  said  he 
could  not  produce  one.  I  was  not  surprised  at  that,  because  1 
apprehend  that,  the  real  point  in  the  case,  when  you  come  to 
consider  it,  is  this ;  not  whether  or  not  the  person  you  have 
constituted  your  agent,  by  your  line  of  conduct,  to  receive  any 
document  that  may  be  left  at  your  house,  has  performed  that 
which  is  his  or  her  duty,  but  whether  or  not  you  have  consti- 
tuted that  person  your  agent.  Because,  if  once  you  have  con- 
stituted your  servant  j-our  agent  for  the  purpose  of  receiving 
such  a  notice,  the  question  of  fact  as  to  whether  that  servant  has 
performed  his  duty  or  not,  is  not  one  which  is  any  longer  in  con- 
troversy. AVhen  once  you  constitute  your  servant  your  agentfor 
that  general  purpose,  service  on  that  agent  is  service  on  you — he 
represents  you  for  that  purpose  —  he  is  your  alter  ego^  and  ser- 
vice upon  him  becomes  an  effective  service  upon  yourself. 

I  apprehend,  therefore,  that  when  the  law  has  said,  as  it  has 
done  in  repeated  cases,  that,  for  this  purpose,  the  effective  service 
of  notice  *upon  a  servant  at  the  dwelling  house  situated  [569 
upon  the  demised  property  is  a  service  upon  the  tenant,  it  has 
proceeded  upon  this  ground,  that  the  law  considers  that  servant 
to  be  an  implied  agent  of  the  tenant  for  that  particular  purpose. 
The  only  evidence  by  w^hich  that  could  be  rebutted  would  be 
hy  your  producing  such  evidence  as  you  might  be  able  to  pro- 
duce, to  show  that  such  an  implied  agency  being  only  an  im- 
plied agency  was  not  correctly  implied,  and  that  the  inference 
of  agency  was  not  correctly  drawn  from  .the  facts  proved  in  the 
case,  and  that  consequently  there  was  no  agency.  But  tlie 
agency  being  once  admitted,  it  is  beyond  all  legitimate  inquiry 
to  got  into  the  question  whether  the  person  whom  you  consti- 
tuted your  agent  did  or  did  not  fail  in  his  duty  towards  you. 
.  The  question  is,  whether  the  other  person  was  entitled  to  con- 
sider that  he  was  dealing  with  you  in  everything  that  he  did 
with  the  agent.  Therefore  the  fact  that  the  agent  who  received 
the  notice  put  it  into  the  fire  would  liberate  entirely  the  person 
who  delivered  the  notice,  but  it  would  not  liberate  the  receiver 
of  the  notice  when  once  the  agency  was  established,  it  would 
not  avail  him  as  as  a  mode  of  escaping  from  the  consequences 
of  his  having  employed  such  an  agent. 
3  Eno.  Rep.]  21 
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-  —  I 

My  Lords,  this  individual  case  is  really  extremely  simple.  It 
does  not  rest  upon  the  ordinary  case  of  a  servant  residing  at  a 
house  situated  upon  the  demised  property  —  but  the  facts  are 
remarkably  strong  in  this,  that  not  only  were  there  two  brothers 
(I  do  not,  however,  think  it  is  very  important  to  enter  into  that 
part  of  the  case  about  them)  —  that  is  not  the  stress  of  the  case  — 
the  stress  of  the  case  is  as  to  what  the  woman  was ;  the  woman 
for  every  intent  and  purpose  seems  to  me  to  be  peculiarly 
in  the  position  of  a  servant  of  the  tenant  for  this  particu- 
lar object  Because  what  does  she  say  herself?  She  says  that 
her  father  was  in  a  weak  condition  of  mind,  and  had  been  so 
for  a  long  time.  She  says  that  she  knew  Byrne  the  bailiff,  she 
says  she  saw  him,  and  that  she  knew  perfectly  well  who  he 
was,  she  describes  him  in  her  evidence,  and  says ;  This  was  the 
bailiff  of  the  landlord  and  he  came  to  me.  I  will  read  her  own 
words  —  she  says,  "  I  am  the  daughter  of  Thomas  Tmiluirrty  he 
died  on  the  26th  of  May,  1868,  he  was  very  old  and  foolish  for 
eight  years  before  his  death.  Tom  and  Patrick  my  brothers, 
570]  managed  the  farm;  ByrneXhQ  bailiff"  —  that  is  the  *person 
who  served  the  notice  for  the  landlord :  she  speaks  of  him  as 
knowing  perfectly  well  who  and  what  he  was  —  she  says  "  Byrne 
the  bailiff  gave  me  a  paper,  I  did  not  read  it.*'  She  does  not 
say  that  she  could  not  read  it,  but  she  only  says  that  she  did  not 
read  it.  "  He  handed  it  to  me  and  asked  me  how  my  father 
was  ?  I  told  him  he  was  quite  innocent.  I  threw  the  paper  on 
the  dresser  and  afterwards  burned  it.  I  did  not  tell  my  father 
anything  about  it."  Then  Byrne,  tlie  bailiff,  himself  proves  the 
delivery  of  this  paper,  and  proves  what  it  was,  that  it  was  a 
notice  addressed  to  the  father,  who  was  the  tenant,  and  that  he 
iianded  this  notice,  so  addressed  to  the  father,  to  that  woman, 
the  daughter,  who  received  it  and  afterwards  dealt  with  it  as 
she  has  described. 

Then  in  cross  examination  the  daughter  says  this  :  "  We  all 
took  care  of  my  father  and  managed  the  farm."  She  herself  is 
put  there  certainly  in  the  capacity  of  serving  her  father  in  the 
matter  of  this  very  farm  business.  She  takes  care  of  him,  and 
if  ever  there  was  a  servant  who  was  authorized  to  receive'lctters 
for  a  person  residing  on  the  property,  and  letters  connected  with 
the  management  of  that  property,  certainly  this  daughter  seems 
to  have  been  so.  She  was  peculiarly  situated  as  the  agent  of 
her  father,  because  she  was  not  only  so  in  the  ordinary  sense  of 
a  servant  of  her  father,  but  she  was  so  in  the  peculiar  circum- 
stances of  his  being  in  a  weak  state  of  mind,  and  her  taking 
care  of  her  father  and  managing  the  house.  Now  what  more 
does  she  say  about  it  ?  She  did  not  know  what  it  was,  she  had 
no  doubt  of  its  being  addressed  to  her  father,  and  she  knows 
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that  it  is  delivered  by  the  bailiff,  and  she  says  that  the  paper 
was  "two  or  three  times  upon  the  dresser.''  That  was  ex- 
plained by  the  learned  Judge  as  meaning  two  or  three  hours. 
It  was  a  slip  in  the  witness's  language. 

A  little  farther  on  your  Lordships  will  find  this,  that  the  two 
lirothers  managed  the  farm,  and  what  happened  with  regard  to 
this  piece  of  paper  was  this.  The  next  witness,  Patrick  Tanham^ 
says,  "  My  father  was  foolish  for  nine  or  ten  years."  lie  says 
•'  i  never  saw  the  notice  to  quit,  it  had  been  burnt  before,  that  is 
before  I  saw  it,  no  one  told  my  father  of  it.  I  paid  the  rent  to 
Mr.  Nicholson  regularly,"  that  is  the  landlord.  Then  he  is  cross- 
examined,  and  he  says  "I  think  I  did  not  see  the  notice ;  I'oia 
spoke  to  me  of  it.  lie  can  read,  and  said  •  We  got  the  notice 
to  quit.'  "  I  *think,  therefore,  it  is  very  plain  that  Tho-  [571 
mas  saw  it  before  it  was  burned,  and  it  was  burned  within  two 
or  three  hours  after  it  was  received.  He  had  such  knowledge 
of  this  instrument  as  to  be  able  to  say  that  it  was  a  notice  to 
quit,  and  it  was  not  until  then  that  it  was  thrown  into  the  fire. 

Now  I  think  we  have  here  every  possible  element  found  in 
the  case  to  constitute  a  complete  case  of  agency  on  the  part  of 
the  servant  as  a  person  qualified  to  receive  a  document  of  this 
description.  You  have  a  woman  living  with  her  father,  who  is 
in  a  state  of  mind  requiring  assistance.  You  have  it  proved 
that  she  took  care  of  him,  anil  performed  all  her  duties  towards 
him  as  managing  and  taking  care  of  him  in  the  house ;  and  as 
it  regarded  the  business,  she  says  :  '*  We  managed  the  farm." 
Whatever  possible  state  of  circumstances  are  required  to  com- 
plete the  evidence  of  agency  is  proved  here.  There  are  nume- 
rous cases  of  persons  being  considered  agents  for  the  purpose 
of  receiving  notices  of  this  description.  I  think  the  circum- 
stance that  the  meaning  of  the  notice  was  not  declared  to  her 
might  be  a  matter  to  go  to  the  jury,  and  it  might  be  a  subject 
of  comment  before  the  jury,  whether  she  had  or  had  not  ful- 
filled what  it  was  her  duty  to  do.  But  in  this  state  of  evidence 
your  Lordships  cannot  doubt  that  she  knew  that  she  had  re- 
ceived the  document  —  which  document  we  have  it  in  evidence 
she  knew  was  addressed  to  her  father  —  that  she  knew  that  she 
had  received  it  from  the  landlord'^  a^ent ;  and  though  she  never 
read  it  she  does  not  say  that  she  did  not  perfectly  well  know 
the  purport  of  it.  And  we  find  from  the  brother  that  his  bro- 
ther did  read  it  and  knew  what  it  was,  and  he  knew  that  he 
had  got  a  notice  to  quit.  In  this  state  of  things  it  seems  to  mc 
that  that  which  was  proved  afterwards  to  the  satisfaction  of  the 
jury,  and  which  no  doubt  was  true,  and  the  old  man  was  not 
told  of  it,  and  that  the  document  was  thrown  into  the  fire  — in 
order,  of  course,  that  he  might  know  nothing  about  it  —  I  say 
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all  that  is  nothing  to  the  purpose ;  you  have  the  thing  brouglit 
home  to  the  agent  of  the  person,  and  having  brought  it  home 
to  the  agent,  who  in  this  ease  is  the  daughter  who  received  this 
paper,  you  have  brought  it  home  to  the  tenant  himself ;  and  tlie 
tenant  himself  cannot  be  discharged  from  the  consequences  of 
that  notice  by  the  agent  taking  upon  herself  to  withdraw  tljo 
572]  iiotice  from  his  knowledge,  *by  destroying  it ;  it  was 
known  to  the  sons,  wdio  also  acted  as  agents  in  the  management 
of  the  farm,  and  that  is  the  only  observation  I  would  make  upon 
that  part  of  the  case.  These  persons  who  acted  in  the  manage- 
ment of  the  farm  evidently  took  care  that  the  father  should  not 
know  of  this  information  which  had  reached  them,  and  which 
being  undoubtedly  unsatisfactory  to  them  they  thought  would 
be  equally  unsatisfactory  to  their  father,  and  they  therefore  took 
care  that  he  should  not  see  the  notice.  Xow,  if  we  were  to  hold 
in  this  case  that  the  notice  to  quit  has  failed  in  its  eiiect  because 
it  has  not  reached  the  party's  own  hands,  wo  should  be  lajing 
down  a  new  rule  of  law  wdiich  has  never  been  laid  down  before, 
namely,  that  it  is  absolutely  necessary  that  the  document  should 
be  brought  to  the  person's  own  personal  knowledge,  when  there 
was  one  who  was  constituted  an  agent,  and  whose  duty  it  was 
to  give  him  that  information.  I  say  if  we  were  to  hold  that,  the 
consequence  would  be  that  the  dealing  with  agents  in  every 
case  would  be  reduced  to  a  very  perilous  question  indeed, 
namely,  of  always  depending  upon  w^hether  the  agent  had  done 
his  duty,  and  not  merely  upon  whether  or  not  he  or  she  was  the 
a«:ent.  We  have  only  one  question  before  us,  namely,  whether 
tills  woman  was  an  agent  of  the  tenant  or  not,  and  it  being  es- 
tablished that  she  was  an  agent,  we  have  no  need  to  inquire 
whether  she  did  her  duty  as  such  or  not  —  that  is  wholly  ijiima- 
terial  to  the  question. 

I  submit  to  your  Lordships  that  the  judgment  complained  of 
in  this  case  ought  to  be  affirmed,  and  the  appeal  dismissed  with 
costs. 

Lord  Westburt  : 

My  Lords,  I  entirely  concur  in  the  observation  of  my  noble 
and  learned  friend,  that  this  case  has  been  argued  with  great 
ability,  and  with  great  fairness 'and  candor.  I  agree  also  that 
though  the  matter  in  dispute  is  small,  the  case  is  one  of  very 
general  interest,  and  may  be  regarded  as  a  species  of  represent- 
ative case,  and  therefore  I  think,  having  regard  to  the  difter- 
ence  of  opinion  in  the  Court  below,  it  was  properly  brouglit  by 
way  of  appeal  to  your  Lordships'  bar. 

Now  the  first  observation  I  would  make  on  the  matter  Is  thi?', 
that  the  alleged  senility,  childishness,  and  want  of  intellectual 
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capacity  on  the  part  of  the  father  must  be  entirely  laid  out  of 
♦consideration.  There  is  no  fact  found  which  is  legally  [573 
sufficient  to  enable  this  tribunal  to  say  that  the  father  was  in  u 
state  of  entire  legal  incapacity.  We  must  reason,  therefore,  on 
the  assumption  that  the  father  was  capable  of  understanding 
the  subject  matter. 

I  regret  very  much  to  find  that  the  law  is  in  the  state  in  wliich 
it  is  with  regard  to  the  service  of  notices  to  quit  as  between 
landlord  and  te.nant.  Undoubtedly  landlords  stand  in  a  situation 
of  peculiar  difficulty  if  those  things  are  established  by  law  which 
the  Judges  in  the  Court  of  Queen's  Bench  in  Ireland  appear 
here  to  have  thought  to  be  established;  and  if  the  landlord  is 
bound  by  the  view  of  the  matter  which  they  apprehend  ought 
to  prevail.  If  the  landlord  has  once  done  that  which  the  law 
throws  upon  him  the  obligation  to  do,  his  rights  consequent 
upon  having  performed  that  legal  duty  ought  n'bt  to  be  affected 
in  any  manner  whatever  by  that  which  is  done  by  his  antago- 
nist, upon  w^hom  the  notice  has  been  served.  It  would  be  an 
idle  thing  to  say  that  a  landlord  serving  a  notice  in  due  manner 
according  to  law,  is  to  be  deprived  of  the  benefit  of  what  he  has 
done  by  the  wilful  act  of  the  servant  of  the  tenant,  or  by  the  in- 
capacity of  that  servant,  or  by  any  accident  that  may  befall  the 
notice  after  it  has  been  received  in  the  dwelling  house  of  the 
tenant  on  whom  it  was  served.  And  there  is  no  trace  of  any- 
thing of  that  kind  in  the  earlier  cases  that  have  been  referred 
to.  "in  the  original  case  of  Jones  v.  Marshy  Lord  Kenyon  lays  it 
down  as  beyond  the  possibility  of  dispute  that  in  every  case  the 
service  of  a  notice  by  leaving  it  at  the  dwelling  house  of  the 
tenant  has  always  been  deemed  sufficient.  But  he  qualifies  that 
by  explaining  that  he  speaks  of  notices  affecting  property,  as 
notices  to  quit,  and  not  those  notices  which  are  intended  to 
bring  an  individual  within  personal  contempt.  Those  may  re- 
quire personal  service.  The  other,  the  ordinary  civil  notice  (if 
I  may  so  call  it)  is  abundantly  satisfied  if  it  be  left  at  the  dwell- 
ing house  of  the  partj'.  In  like  manner  Lord  Chief  Justice 
Auboit  says : —  **  I  have  no  doubt  of  the  absolute  sufficiency  of 
the  notice.  So  far  as  the  landlord  is  concerned,  the  duty  has 
been  absolutely  discharged."  Well,  then,  there  appears  to  have 
crept  into  the  judgments  given  by  some  other  Judges  this  sug- 
gestion —  that  the  notice,  when  served  at  the  dwelling  house 
and  received  by  the  servant  of  the  tenant,  is  primd  facie  evidence 
of  a  service  on  the  master ;  and  instead  of  its  being  ♦held,  [574 
in  the  language  of  Lord  Chief  Justice  Abbott^  that  the  service 
was  absolutely  sufficient,  it  has  been  supposed  that  the  delivery 
of  the  notice  to  the  servant  may  only  be  presumptive  evidence 
of  the  delivery  to  the  master.     But  inasmuch  as  the  words  speak- 
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ing  of  tins  presumption  were  loosely  used  (I  think  very  impro- 
]»eVly)  the  notion  grew  up  that  it  was  competent  to  meet  that 
evidence  by  counter  testimony,  and  to  prove  that  the  notice 
never  reached  the  master.  As  a  consequence  you  would  con- 
trol the  landlord's  right  by  evidence  of  something  that  the 
landlord  was  an  utter  stranger  to,  with  which  he  had  nothini; 
whatever  to  do,  and  of  which  it  would  be  impossible  for  him  to 
know  anything. 

Xow  I  quite  agree  with  some  of  the  language  of  Mr.  Baron 
Parke  in  that  case,  in  which  he  says  that  the  servant  is  not  an 
ngent  to  receive  a  bill  of  costs.  No,  certainly  not;  if  you  have 
to  deliver  a  bill  of  costs  to  a  party  to  bring  him  within  the  sum- 
mary remedy  given  by  the  statute,  the  service  of  a  bill  of  costs 
on  that  servant  would  not  be  good.  But  that  is  a  personal 
matter,  which  is  wholly  different,  in  the  nature  of  things  (as 
Lord  Kevi/07}  and  Chief  Justice  Abboii  point  out)  from  a  notice 
to  quit  served  on  the  demised  premises,  being  left  at  the  house, 
which  is  part  of  the  demised  premises,  where  the  tenant  is  actu- 
ally residing  at  the  time. 

1  shall  be  glad,  therefore,  if  we  can  relieve  the  law  fr jin  a  de- 
gree of  uncertainty  and  doubt  brought  into  it,  contrary  to  all 
principle,  and  if  we  can,  injustice  to  the  landlord,  relieve  him 
from  having  an  act  done  by  him,  which  act  satisfies  the  obliga- 
tion of  the  law,  nullified  and  rendered  of  no  effect  by  circum- 
stances which  have  happened  altogether  after  the  delivery  of 
his  notice,  and  in  the  house  of  the  tenant  or  under  the  control 
of  the  tenant,  with  which  the  landlord  has  no  concern  whatever. 

Well,  now  my  Lords,  let  me  take  it  up  on  the  lower  ground, 
namely,  that  the  service  of  the  notice  in  the  dwelling-house,  by 
delivery  to  the  servant  of  the  tenant  residing  there,  is  prima 
facie  evidence  of  service.  AV^ell,  then,  it  is  primd  facie  evidence 
which  will  remain  good  and  valid  until  it  is  overborne  by  counter- 
evidence  on  the  other  side.  Now  what  is  it  that  that  counter- 
evidence  must  be  directed  to  ?  It  is,  accordingly  to  the  lower 
view  of  which  I  am  speaking,  evidence  from  which  you  may 
presume  that  notice  of  the  thing  done  reached  the  tenant.  The 
575]  counter  evidence  must  *therefore  be  proof  that  it  did 
not  come  to  the  tenant's  knowledge  at  all.  Now  let  us  see 
whether  that  is  an  inference  of  fact  which  can  at  all  be  drawn 
from  the  circumstances  given  in  evidence  by  this  defendant  to 
overrule  and  repel  the  ;)n*;??5/<^/6V>  conclusion  of  the  law  in  this 
case.  AVhat  does  the  tenant  say  ?  Ilis  servant,  the  agent  who 
received  the  notice,  is  called  to  prove  that  she  put  the  notice  on 
the  dresser  of  the  room  when  she  received  it,  that  it  remained 
there  several  hours  —  two  or  three  hou.rs  —  and  that  whilst  it 
was  there  one  of  her  brothers  came  in  and  read  it,  and  that  on 
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his  reading  it  the  fact  that  it  was  a  notice  to  quit  became  known 
to  the  members  of  the  family.  Now  tlio  members  of  the  family 
appear  to  have  been  only  three  —  this  young  woman  herself, 
the  brother  who  read  the  notice,  and  the  other  brother  who 
acted  with  him  in  the  management  of  their  father's  property. 
Their  position  is  very  forcibly  described  by  the  witnesses  them- 
selves,  who  say  that  the  two  brothers  were  in  reality  one  master. 

Now  from  this  fact  of  the  notoriety  of  the  notice  in  the  house, 
ought  we  not  undoubtedly  to  draw  the  inference  that  the  master 
of  the  house  became  aware  and  received  information  of  that 
which  all  those  about  him  knew,  and  which  they  would  be 
naturally  anxious,  as,  indeed,  it  was  their  duty  to  do,  to  com- 
municate to  the  master  of  the  house  ?  It  is  impossible  to  derive 
from  these  circumstances  the  conclusion  that  the  presumption 
of  the  notice  having  come  to  the  knowledge  of  the  tenant  is  re- 
butted. How  can  you  infer  that  it  did  not  come  to  the  know- 
ledge of  the  tenant  when  all  those  around  him,  those  who  acted 
for  him  and  managed  his  affairs,  became  aware  of  the  fact  that 
the  notice  had  been  delivered  at  the  house  ? 

It  is  not  a  question  as  to  the  position  in  which  the  sons  stand 
to  the  father.  It  is  not  necessary  for  the  plaintiff  to  show  that 
the  sons  were  the  recognized  agents  of  the  father.  That  would 
put  it  in  quite  a  different  light ;  because,  then,  if  the  notice  came 
to  the  hands  of  the  agent  it  came  to  the  hands  of  the  principal. 
But  what  we  are  considering  is  this  —  if  the  service  of  the  notice 
at  the  dwelling  house  be  in  law  on\y  primd  facie  evidence  of  de- 
livery to  the  master,  then  it  is  necessary  for  the  person  who  is 
concerned  to  prove  the  insufficiency  of  that  notice,  to  prove 
that  in  fact  the  notice  did  not  come  to  the  knowledge  of  the 
tenant.  Well,  then,  *the  course  adopted  here  is  to  bring  [576 
forward  circumstances  which,  if  they  prove  anything,  prove 
this,  that  there  are  grounds  from  which  every  man  of  common 
sense  would  infer  that  the  tenant,  the  master  himself,  became 
aware  of  that  which  was  notorious  in  his  house,  and  which  was 
known  to  the  whole  of  his  family  and  the  persons  about  him 
who  were  concerned  in  the  management  of  his  affairs. 

Then,  my  lords,  comes  the  only  difficulty  —  as  to  the  course 
that  was  pursued  at  the  trial.  In  reality  I  think  there  was  no 
obligation  on  the  learned  judge  to  leave  the  question  to  the  jury 
as  he  is  represented  to  have  done.  I  think  it  is  plain  that,  on 
the  facts,  no  question  arose  for  the  jury  to  determine.  And 
when  it  was  left  to  the  jury,  and  when  the  jury  returned  a  ver- 
dict that  the  matter  was  not  known  to  the  father,  or  that  it  did 
not  personally  reach  the  father,  nor  was  the  notice  personally 
given  to  him,  I  think  it  is  abundantly  clear  on  the  facta,  as  they 
are  stated  in  evidence  that  that  was  a  conclusion  so  utterly  uu- 
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warranted  by  the  facts  of  the  defendant's  own  case,  that  it  was 
in  point  of  fact  a  thing  which  ought  not  to  have  btood  in  the 
way  of  judgment  being  entered  for  the  plaintiff. 

On  all  these  grounds^,  my  lords,  although  I  think  the  matter 
is  left,  by  certain  expressions  used  in  former  decisions,  in  a 
state  of  some  embarrassment,  from  which  I  hope  the  judgment 
of  your  Lordships  may  tend  to  relieve  cases  of  this  kind  in 
future,  I  am  clearly  of  opinion  that  the  notice  was  well  served, 
that  thc2^n;;<a  facie  conclusion  of  law  was  not  met  or  repelled 
in  any  way,  and  that  it  is  absolutely  essential  to  hold,  under  the 
tacts  proved,  that  in  law  the  tenant  had  knowledge  of  the  sub- 
ject of  the  notice.  And  that,  therefore,  if  it  were  open  to  con- 
tradiction, on  the  ground  that  it  might  be  proved  that  the  tenant 
had  not  knowledge  of  the  notice,  that  proof  has  not  been  given, 
but  the  contrary  conclusion  has  been  in  fact  established.  The 
appeal  must  be  dismissed,  and  of  course  it  must  be  dismissed 
with  costs. 

Lord  Coloxsay  : 

My  lords,  I  am  also  of  opinion  that  this  notice  was  validly 
served.  It  is  held  in  law  that  notice  given  to  the  servant  of  the 
party  residing  in  the  house  is  a  service  of  notice  on  the  master ; 
577]  *ai^<l  I  think  that  rule  or  presumption  of  law  is  peculiarly 
strong  in  a  case  where  the  circumstances  are  such  as  are  dis- 
closed here.  And  as  the  notice  here  was  given  to  the  servant, 
who  happened  also  to  be  the  daughter  of  the  party,  especially 
seeing  the  condition  in  point  of  health  in  wliich  tlie  father  was, 
I  think  the  notice  must  be  held,  if  there  was  nothing  to  rebut 
that  condition  of  things,  to  have  been  well  served. 

Well,  then,  an  attempt  is  made  to  rebut  that  and  to  make 
out  that  the  person  to  whom  this  notice  was  given  was  not  an 
agent,  not  a  ]»erson  who  is  held  in  law  to  be  a  proper  recipient 
of  a  notice  of  tluit  description.  Now,  I  do  not  think  the  evi- 
dence brought  forward  was  sufficient  to  rebut  the  presump,tion, 
even  if  the  question  was  in  a  condition  in  which  it  could  be  re- 
butted. The  evidence  only  went  to  this  :  these  persons  said 
that  they  did  not  communicate  directly»with  the  tenant  hiniselt* 
about  the  notice.  I  do  not  think  thyt  will  do.  There  is  no 
statement  of  any  circumstances  sufficient  to  rebut  the  legal  in- 
ference that  the  person  to  whom  the  notice  was  given,  standing 
to  the  party  in  the  relation  of  servant,  was  not  a  legal  agent  to 
receive  that  notice.  If  we  look  to  what  is  said  in  the  evidence 
for  the  defendant,  it  confirms  that  position.  Tor  it  appears  that 
the  tenant  himself  was  in  a  weak  condition,  and  that  the  daugh- 
ter and  the  sons  took  care  of  him  and  managed  for  him  —  in 
short,  that  he  committed  himself  to  them  —  and,  therefore,  if 
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you  look  to  that  evidence  it  is  rather  evidence  in  confirmation 
of  the  legal  presumption  than  against  it.  On  these  grounds  I 
think  the  Judge  did  perfectly  right  in  holding  that  the  notice 
was  sufficient. 

I  have  farther  to  observe  in  regard  to  the  course  of  this  case 
that  it  would  be  endless  if  every  particular  circumstance  were 
to  be  made  the  subject  of  a  particular  finding  by  the  jury. 
Both  parties  seem  to  have  raised  before  the  jury  this  broad 
question  :  One  party  said  that  the  notice  was  rightly  served, 
and  that  the  Judge  ought  to  direct  to  that  eftect.  The  other 
party  said  that  the  notice  was  not  rightly  served,  and  that  the 
Judge  ought  so  to  direct.  These  were  the  broad  questions 
which  the  Judge  was  asked  to  deal  with  —  and  the  Judge  dealt 
with  them  by  telling  the  jury  that  the  notice  was  rightly  served. 
I  think,  on  the  grounds  T  have  already  stated,  that  he  could  not 
have  done  otherwise.  I  *think  there  are  no  grounds  in  [578 
law  on  which  this  notice  can  bo  considered  as  not  rightly  served. 
And  I  am,  therefore,  of  opinion  that  the  appeal  must  be  dis- 
missed with  costs. 

Order  of  the  Court  of  Exchequei^  Chamber  in 
Ireland  affirmed^  and  appeal  dismissed 
xolth  costs. 

Lords'  Journal^  29th  April,  1872. 

Agents  for  the  Plaintiff  in  Error:  Simson  ^  Wakeford^for  7 
R.  Lynch^  Dublin. 

Agents  for  the  Defendant  in  Error :  Martin  ^  Leslie^  for  E.  J 
Smithy  Dublin.  

April  25, 1872. 

*Mr.  and  Mrs.  Smith  Cuninghame  et  al.  Appellants ,  [223 
Mrs.  Axstruther  et  al.  Respondents. 
et  h  contra. 

[2  Scotcli  Appeals,  223.] 
A  Fat?ier*$  Potc&r  of  Appointment  under  his  Marriage  fkttmntni. 

Where  a  father  i^as,  Iw  his  mamapre  settlement,  empoweied  to  airiae  at  dis- 
cretion the  funds  in  which  the  children  had  an  expectant  inceiebt: 

//fW,  that  he  could  not  deal  or  negotiate  with  them  in  exbcutinff  the  power. 

Per  The  Lobd  Chancellor  :  A  parent  in  such  a  awe  purchasing  the  in- 
terests of  the  children,  one  of  them  being  only  eighteen  years  of  age,  is  a  trans- 
action wholly  inconsistent  with  that  protection  which  the  law  of  every  civilized 
country  affords  to  children  ;  and  would  not  be  permitted  without  the  fullest  evi- 
dence  of  an  intention  authorizing  it. 

Held,  reversing  the  decree  below,  that  releasetc  or  discharges  granted  by  the 
children  to  the  father,  in  consideration  of  money  payments  made  by  him,  formed 
no  bar  to  their  subsequent  claims  under  the  settlement,  —  such  releases  or  dis- 
charges notwithstanding. 

A  Power  may  he  ezenttcd  wiihovt  any  Express  Beferenee  to  it. 

Per  Lord  Chelmsford  :  The  donee  of  ,ft  power  niay  execute  it  without  re- 
ferring to.it.  and  without  .taking  tlie  slighest  notice  of  it,  provided  the  luteatioo 
to  execute  the  power  really  appears. 

3  Eng.  Rep.I  22 
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AppointmenU  pro  tanto. 

Tlie  power  may  be  exercised  from  time  to  time  bj  several  appointments 'to 
suit  convenience  and  promote  advantage,  as  exigencies  arise,  or  as  expediency 
may  suggest. 

Per  Lord  Westbury  :  Some  of  the  learned  judges  of  tbe  Court  below  seem 
to  have  thought  that  the  power  required  an  execution  vnoflatu,  once  for  all.  If 
that  were  so,  no  appointment  to  a  child,  though  settled  in  life,  could  take  place 
until  all  the  other  children,  objects  of  the  power,  had  attained  maturity. 

Special  Judgment, 

Per  Lord  Westbxjrt  :  I  am  desirous  that  we  should  dispose  of  this  case,  so 
as  not  to  leave  any  door  ajar  that  may  be  pushed  open  for  further  litigation  (*). 

By  ante-nuptial  contract  of  marriap:e,  dated  tbe  26th  of  March, 
1828,  between  James  Amtnither^  W.S.,  and  Miss  Marian  Anstru- 
t/icr,  daughter  of  Sir  Jolm  Aiisiruihcr,  of  Anstrulher^  Bart.,  £4000, 
contributed  by  the  intended  husband,  and  all  the  property  then 
224]  *belonging  to  the  intended  wife  or  which  she  might  ac- 
quire during  the  marriage,  were  settled  upon  them  "  in  conjunct 
fee  and  life  rent,  and  on  the  children  of  the  marriage  in  fee," 
the  deed  declaring  that,  in  the  event  of  there  being  two  or  more 
children,  the  father,  or  the  mother  if  she  survived  him,  should 
have  power  to  divide  and  apportion  among  them  the  £4000;  while 
with  respect  to  the  wife's  property  a  similar  power  of  distribution 
was  conferred  on  the  parents  jointly  or  the  survivor  of  them  ; 
and  it  was  provided  that,  failing  such  division,  the  children  shouhl 
take  share  and  share  alike  in  full  satisfaction  of  Irgiiim  ('). 

At  the  date  of  the  marriage  Mis:»  Anslruther  had  £8000,  and 
she  afterwards  unexpectedly  succeeded  to  upwards  of  £50,000 
on  the  death  of  her  nephew.  Sir  John  Anstruther^  Bart.  The 
clause  as  to  her  property  specially  declared  that ''it  should  be  in 
the  power  of  the  spouses  jointly,  and  the  survivor  of  them,  at  any 
time  of  their  lives,  or  even  on  death  bed,  to  divide  and  proportion 
the  same  among  the  said  children  as  they  should  think  proper." 

There  were  three  children,  all  daughters,  the  sole  issue  of 
this  marriage,  namely,  Mrs.  Smith  Cuninghame^  Mrs.  Mercer^  and 
Miss  Lvcj/  Anstrulhcr. 

Mrs.  Smith  Cuniiighames  marriage  took  place  in  1847,  when 
she  was  but  eighteen  years  of  age;  her  father  and  mother  (Mr. 
and  Mrs.  Anstruther)  being  parties  to  the  ante-nuptial  contract, 
and  paying  £5000  upon  trust  for  the  benefit  of  Mr.  and  Mrs. 
iSmith  bunivghame  and  their  childi^en  ;  there  being  a  declaration 
in  the  deed  that  Mrs.  Smith  Cumnghame  accepted  the  £5000  not 
only  in  satisfaction  of  legitime  but  also  in  satisfaction  of  all  claims 
that  might  be  open  to  her  under  her  parents'  marriage  settle 
mentof  1828. 

In  1859  Mrs.  Anstruthcr  died,  survived  by  her  husband.  In 
18G1,  their  second  daughter,  Mrs.  Mercer^  married  Mr.  Mercer; 

OySee  the  elaborate  judgment  of  the  house,  infra,  p.  242. 
0)  See  Ix)id  Chelm/<ford*3  opinion  infra,  wliere  tbe  clauses  are  fully  set  out. 
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and  on  that  occasion  Mr.  Ansiruther  paid  the  trustees  £5000 ; 
the  marriage  contract  containing  a  declaration  by  Mrs.  Mercer 
similar  to  that  of  her  sister  (Ali-s.  Smith  Cunbighame)^  that  the 
paid  sum  £5000  was  accepted  by  her  in  satisfaction  not  only  of 
leqitim^  but  also  of  all  claims  under  the  marriage  settlement  of 
1828. 

Having  thus  seen  his  two  elder  daughters  disposed  of  in  matri- 
mony *Mr.  Ansiruther  selected  to  be  his  own  second  wife  [225 
Miss  Anderson,  whom  he  married  on  the  11th  of  October,  1866, 
liavin^  previously,  on  the.  8th  of  th^t  month,  executed  a  trust 
disposition  and  settlement,  the  first  purpose  of  which  was,  "  to 
pay  over  or  invest  £20,000  for  the  sole  use  and  benefit  of  his 
youngest  daughter  Liici/  ;  declaring  that  the  amount  should  be 
in  full  satisfaction  of  legitim,  and  of  all  claims  under  the  settle- 
ment of  1828.  This  deed  was  signed  by  Miss  Lucy  in  token  of 
her  acquiescence.  The  second  purpose  of  the  deed  was  ex- 
pressed by  a  direction  to  the  trustees,  "  to  hold  and  invest 
£30,000"  for  the  benefit  of  Mr.  Anstruther's  second  wife,  to  pay 
her  the  interest  thereof  for  her  life  if  she  should  survive  him, 
and  after  her  death  for  the  benefit  of  the  children  "  to  be  pro- 
created of  the  intented  marriage,"  whom  failing,  to  the  hus- 
band's own  nearest  heirs  and  assignees. 

Seven  months  after  his  second  marriage  Mr.  Ansiruther  died, 
survived  by  his  second  wife.  There  has  been  no  issue  of  their 
marriage. 

On  the  31st  of  December,  1868,  Mr.  and  Mrs.  Smith  Cuning- 
Iiame  commenced  the  action  out  of  which  the  present  appeal 
arose  against  the  widow,  Mrs.  Ansiruther,  and  against  Miss  Lucy 
Ansiruther,  and  also  against  the  deceased  Mr.  Anstruther^s  trus- 
tees, requiring  them  to  separate  his  funds  from  those  of  his  first 
wife ;  calling  also  for  a  declarator  that  there  had  been  no  proper 
apportionment  of  the  mother's  estate  or  of  the  £4000 ;  and  in- 
sisting that  the  pursuers  were  entitled  to  one-third  of  the  pro- 
visions contained  in  the  marriage  settlement  of  1828,  giving 
credit  for  the  £5000  already  received. 

It  was  decided  by  the  Court  of  Session,  first  division  (diss. 
Lords  NeaveSy  Archnillan,  and  Kinloch),  that  all  claim  on  the 
part  of  Mr.  and  Mrs.  Smith  Cuninghame  under  the  marriage 
settlement  of  1828  was  excluded  by  the  discharge  or  release  con- 
tained in  their  own  marriage  settlement  of  1847.  The  Court 
below,  therefore,  <Ju  the  llth  of  July,  1870  (*),  assoilzied  the 
defenders  from  the  conclusions  of  the  summons,  and  found  the 
pursuers  liable  in  costs  (^). 

(')  This  judgment  is  represented  in  (J)  See  a  fuH  report  of  the  case,  3d 

the  3d  series,  vol.  viii,  p.  10  4!}.a8  ha  v.  series,  vol.  viii,  p.   1013;  see  also  8d 

ing  been  pronounced  on  the  10th  of  series,  vol.  vii,  p.  689. 
July,  1870. 
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226]  *Mrs.  Mercer  with  her  husband  sued  for  a  third  share 
of  the  funds  provided  by  the  settlement  of  1828,  giving  credit 
for  the  £5000  ah-eady  received. 

On  the  6th  of  March,  1871,  the  Court  of  Session  decided 
against  her  as  to  the  £4000  which  came  from  her  father ;  but 
decided  in  her  favor  as  to  the  funds  which  came  from  her 
mother  ;  the  Court  holding  that  Mrs.  Mercer^s  case  differed  from 
that  of  Mrs.  Smith  Cumnghame^  inasmuch  as  at  the  date  of  Mrs. 
Mercefs  marriage  the  property  had  become  vested  in  herself 
and  her  sister  Al^iss  Lucy  (i).  This  was  ruled  by  seven  Judges, 
Lord  Deas  dissenting. 

Against  this  judgment  of  the  11th  of  July,  1870,  Mr.  and  Mrs. 
Smitli  Cuninghame  appealed  to  the  house,  having  for  their  coun- 
sel the  Solicitor-General  {^),  and  the  Deanqf  Faculty  (^). 

Mrs.  AnstnUher  and  Miss  LiLcy  put  in  their  answer  and  also 
their  cross  appeal,  being  represented  at  the  bar  by  the  Lord 
Advocate  (*)  and  Sir  JRoundell  Palmer,  Q.C. 

The  following  opinions  were  delivered  by  the  Law  Peers : 
The  Lord  Chancellor  f )  : 

My  Lords,  the  question  in  this  case  is  as  to  the  legal  effc^ct  to 
be  given  to  the  original  marriage  settlement  of  1828, — to  the 
two  settlements  executed  on  the  marriages  of  Mrs.  Cuninghame 
and  Mrs.  Ma'cer  respectively,  —  and  to  the  £20,000  made  over 
to  Miss  Lucy  Anstruther,  for  which  she  gave  her  discharge.  The 
ultimate  conclusion  come  to  in  Mrs.  Cuninghame's  case  by  the 
majority  of  the  learned  Judges  below  was,  that  the  £5000  pro- 
vided in  her  settlement,  coupled  with  the  release  or  discharge 
which  she  gave,  operated  as  a  complete  extinguishment  of  her 
rights  under  the  marriage  settlement  of  1828,  and,  therefore,  of 
course,  the  consequence  was  an  absolute  failure  of  her  action. 

In  Scotland,  as  here,  when  there  is  a  power  of  apportionment  of 
227]  *this  description  existing  in  the  parent  he  need  not  exer- 
cise it  over  the  whole  fund  at  one  time ;  he  may  apportion  it 
at  intervals  as  the  exigencies  of  his  family  require.  The  very 
object  of  such  a  power  is  to  provide  for  such  exigencies  as  they 
occur. 

One  argument  which  was  pressed  upon  us  for  different  con- 
struction was,  that  the  interest  being  a  spes  successioiiis,  contin- 
gent during  the  lifetime  of  both  the  father  and  the  mother,  it 
might  have  failed  in  both  of  the  funds  had  Mrs.  Cuninghame  pri- 

(')  3d  series,  voL  ix,  p.  618.  of  English  Solicitor-General,  it  was  de 

(')  Sir  George  Jessel,  Q.C.  tt  rmined  that  he  should  precede  the 

(*)  Mr.  Gordon,  Q.C.    The  Dean  of  I  ean  of  Faculty.    As  to  other  shullar 

Faculty  doubted  whether  he  ou;?ht  not  <  ases,  see  Macqiicen'a  Trcati&e  ou  ihb 

to  lead  the  English  Solicitor-General  as  Louse  of  Lords,  p.  387. 

hedoestheScf>tch.    But  Lord  Wct^tfj in- 1/  {*)  Mr.  Young,  Q.C. 

cleared  the  difficulty  by  mentioning.  (*)  Lord  Uatherley, 

that  when  his  Lordship  held  the  oltico 
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deceased  the  distribution  and  the  period  of  her  aequirinor  a  com- 
l>lete  and  absolute  interest  in  it ;  and  therefore  it  was  contended 
that  the  payment  of  the  £5000  on  the  part  of  the  father  might 
be  regarded  (as  some  of  the  learned  Judges,  who  were,  in  fact, 
the  majority  decided)  as  a  purchase  by  the  father  of  the  abso- 
lute right  to  all  the  interest  of  the  child  in  the  fund,  and  not  as 
an  apportionment  of  the  fund  itself.  Now  it  appears  to  mc  that 
there  are  two  reasons  very  strongly  weighing  against  such  a 
conclusion.  In  the  first  place  the  very  notion  of  a  parent  bar- 
^c^aining  with  his  child,  in  the  language  used  by  the  learned 
Judges  in  Scotland  entering  into  a  transaction  with  his  child 
for  the  purpose  of  purchasing  her  share  in  this  species  of  expect- 
ancy, would  be  inconsistent  with  the  law  which  has  prevailed, 
I  apprehend,  in  every  country  as  to  the  protection  of  a  child's 
interest  —  such  a  protection  as  makes  it  very  difficult  indeed 
for  a  parent  under  any  circumstances  to  deal  with  a  child  ;  and 
certainly  does  not  render  it  possible  for  him  to  do  so  without 
the  child  being  fully  informed  of  all  the  rights  vested  in  such 
child.  Therefore  one  would  hesitate  at  any  time  to  give  to  an 
instrument  the  construction  of  a  bargain  on  the  part  of  the  par- 
ent in  respect  of  an  expectant  interest  on  the  part  of  his  child. 

Now  here  the  child  was  not  of  full  age.  She  was  only  eigh- 
teen and  she  had  to  look  to  the  parent,  and  to  that  parent  only, 
tor  protection.  Some  of  the  learned  Judges  say  that  the  in- 
tended spouse  might  have  afforded  her  sufficieut  protection. 
They  seem  to  think  that  that  actually  was  the  case,  and  that 
she  was  so  protected.  But,  I  think,  according  to  any  system 
of  law  that  can  be  administered  in  any  civilized  country,  it 
could  not  be  permitted  that  a  parent,  without  the  fullest  evi- 
dence of  such  being  the  intention,  and  the  circumstances  of  the 
case  warranting  the  intention  and  ^warranting  the  trans-  [228 
action,  should  become  the  purchaser  of  an  unascertained  inter- 
est in  the  child,  an  interest  which  could  never  be  ascertained  if 
the  child  died  in  the  mother's  lifetime,  for  a  sum  of  money  paid 
down,  when  the  child's  necessities  required  it,  at  the  period  of 
her  marriage. 

But  I  think  there  is  abundant  evidence  to  show  that  the  par- 
tics  did  not  intend  anything  of  the  kind.  In  the  first  place  the 
father  and  mother  joined.  If  it  was  an  interest  to  be  acquired 
by  the  father,  why  did  the  mother  join  at  all  ?  In  the  next 
place,  there  is  no  previous  recital  of  the  settlement  until  wc 
(iome  to  the  discharge,  and  when  we  come  to  the  discharge,  wc 
find  it  to  be  an  express  discharge  of  all  rights,  and  "  all  claims 
whatsoever,  by  or  through  the  death  of  her  said  father  or  mo- 
ther, or  by  the  contract  of  marriage  entered  into  between  her 
said  father  and  mother,  and  as  the  share  or  division  hereby 


174  SCOTCH  APPEALS.  [L.  R. 

1872  Cuninghame  v.  Anstruther. 

allotted  to  her  of  her  said  father  and  mother's  property  settled 
by  the  said  contract. 

Now  it  seems  to  me  that  there  is  quite  plain  and  sufficient 
reference  to  the  instrument  and  to  the  object  and  intent  of  the 
parties  in  the  very  form  there  used,  and  though  it  is  quite  true 
that  it  goes  on  to  give  a  general  release  of  her" father's  property 
under  any  circumstances  whatever,  yet  even  that  is  not  incon- 
sistent with  the  original  settlement,  because  in  the  original  set- 
tlem'ent  whatever  portions  the  children  were  to  take  under  the 
settlement  of  1828,  are  there  expressed  to  be  in  discharge  of 
whatever  share  they  might  be  entitled  to  of  the  parent's  pro- 
perty, either  by  way  of  legitim^  portion  natural,  or  otherwise. 
So  that  it  is  only  repeating  the  eftect  intended  to  be  given  to 
the  original  settlement  and  to  the  taking  under  that  settlement. 

The  arsfunient  was,  that  it  operated  as  an  appointment  to  her 
of  the  £5000,  and  a  discharge  by  her  of  all  further  intere^t  in 
the  existing  fund,  and  that  thereupon  there  was  an  actual  hand- 
ing over  of  the  residue  of  the  fund  to  the  other  two  children. 

I  do  not  think  that  the  instrument  bears  at  all  that  construc- 
tion, and  it  is  a  construction  which  one  would  not  place  upon 
it  unless  some  very  clear  words  to  that  effect  occurred.  Jb^>r 
observe  what  might  happen,  and  what,  in  fact,  really  did  hap- 
pen. On  the  next  daughter  marrying  Mr.  Anstruther  does  tho 
same  thing;  he  gives  £5000  in  the  same  form,  and  with  tho 
229]  same  discharge,  and  *there  is  very  little  doubt  thatif  imy 
had  married  the  form  would  have  been  exactly  the  same  in  her 
ciise,  or  at  least  it  might  have  been  so,  so  that  he  might  have 
made  three  appointments  of  £5000  each.  And  having  thus 
provided  £15,000  out  of  the  £60,000.  he  might  have  said  tho 
fund  will  now  go  back  to  the  parties  .vho  provided  it;  so  that 
the  provisions  originally  contemplated  would  never  have  taken 
eftect.  But  that  would  be  an  entire  contradiction  of  the  whole 
scope  and  frame  of  the  original  settlement,  which  was  tliat  the 
children  were  to  take  the  whole,  except  where  it  was  disposed 
of  for  onerous  consideration. 

It  appears  to  me  that  this  dealingwith  this  sum  of  £5000  could 
only  take  effect  as  an  apportionment  pro  tanto  of  the  fund,  leav- 
ing the  rest  of  the  fund  to  be  apportioned.  It  was  said  even  by 
those  who  opposed  Mrs.  Cuninghjame's  claim  that  they  could 
not  put  their  argument  so  high  as  to  say  that  the  parent  had  no 
right  to  increase  her  portion  if  he  thought  fit. 

It  was  conceded,  as  regarded  the  father,  that  however  he  might 
be  himself  protected  by  the  discharge  he  was  not  himself  pre- 
vented from  making  a  farther  apportionment  if  he  thought  tit. 

When  we  come  to  Mrs.  Mercer^ s  case  the  sole  difference  is 
this :  The  mother  having  died,  that  interest  which  had  been 
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previously  a  spes  successioms  became  absolute  in  Mrs.  fiercer  as 
regards  the  mother's  property,  subject  only  to  the  life- rent  of 
the  father. 

The  learned  Judges  were  unanimous,  I  think,  upon  this  case 
of  Mrs.  Mercer  in  setting  aside  the  discharge  in  Mrs.  Merccfs  set- 
tlement. 

Lord  Chelmsford  :  Lord  Deas  differed  (*). 

The  Lord  Chancellor  :  But  the  other  Judges,  I  think,  all 
concurred,  because  they  said  that  in  Mrs.  Mercer's  case  the  dis- 
charge was  made  in  ignorance  of  her  position,  that  there  was 
ignorance  of  the  true  stiite  of  the  case  as  regarded  her,  namely 
that  she  would  be  placed  in  a  much  more  favorable  position 
than  that  of  Mrs.  Cuninghame  by  the  circumstance  of  her  mo- 
ther's death  and  her  having  acquired  a  positive  interest  in  this 
fund  with  which  she  was  parting  to  so  large  an  extent. 

♦I  apprehend  that  what  has  happened  is  this  :  An  ap-  [230 
portionment  was  made,  first  of  £5000,  part  of  the  fund,  to  Mrs. 
Cuninghame^  and  her  discharge  has  not  prevented  her  having 
any  other  part  thAt  may  be  upapportioned.  And  Mrs.  Mercer 
is  placed  in  the  same  position.  So  that  the  two  sums  of  £5000 
having  been  taken  out  of  the  fund,  it  now  remains  to  be  seen 
what  18  to  be  done  with  the  rest  of  it. 

Then  there  is  the  dealing  with  Lucy^  which  is  subject  to  the 
same  remarks,  namely,  that  there  is  an  express  recital  that  it  is 
intended  to  operate  by  way  of  apportionment  of  the  fund,  and 
tliere  is  a  discharge  by  Lucg^  as  in  the  other  deeds.  Therefore, 
it  appears  to  me  that  the  proper  conclusion  to  come  to  is,  that  the 
£20,000  made  over  to  her  must  be  taken  as  an  apportionment 
of  the  fund  pro  tanto.  So  that  the  sum  of  £30,000  out  of  the 
whole  fund  has  been  apportioned.  It  is  said  that  the  £30,000 
exhausts  the  whole  fund.  We  have  every  reason  to  suppose 
that  it  does  not;  but  that  must  be  a  subject  of  inquiry,  and  the 
surplus,  when  ascertained,  will  have  to  be  divided  among  these 
three  ladies  in  equal  proportions.  I  think  that  that  in  substance 
really  reaches  the  whole  of  the  case  we  have  before  us.  It  may 
be  reduced  to  these  simple  propositions  : — the  first  being  that 
the  children,  in  the  event  of  the  fund  not  being  aliented  for  on- 
erous cause  already,  had  the  right  which  has  now  accrued  in 
the  two  funds,  that  of  the  father  and  that  of  the  mother ;  se- 
condly,  the  sum  paid  over  to  the  first  child,  and  accepted  by 
her  as  her  allotted  portion,  does  not  operate  to  bar  and  sweep 
her  out  of  the  whole  benefit  to  be  derived  from  the  settlement, 
but  only  operates 7)ro  tanto  as  far  as  the  £5000  goes ;  and,  thirdly, 
the  sum  allotted  to  Mrs.  Mercer  in  cftect  amounts  to  a  similar 
appointment  of  the  £5000  apportioned  to  her.  And  therefore 
0)  3d  series,  voL  viii,  p.  1028. 
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your  Lordships  will  have  to  make  a  declaration  that  the  settle- 
ments of  Mrs.  Cuninghame  and  Mrs.  Mercer  are  respectively 
appointments  or  apportionments  under  the  power  contained  in 
the  settlement  of  1828.  But  the  alleged  release  contained  in 
each  of  those  settlements  does  not  amount  to  or  effect  any  bar  to 
the  right  of  participation  in  any  portion  of  the  property,  subject 
to  the  power  of  apportionment  which  may  not  be  apportioned 
under  that  power.  And  tljat  the  release  given  by  the  third 
child  in  the  same  way  does  not  operate  as  barring  her  from 
231]  *taking  any  share  in  the  remaining  fund,  and  that  the  gift 
made  by  the  trust  settlement  of  1856  of  £20,000  to  the  third 
daughter  Lucy  is  also  an  appointment  to  Lucy  under  the  power, 
which  it  was  fully  competent  to  the  donee  to  make,  and  then  to 
order  that  if  the  two  sums  of  £5000  and  £20,000  do  not  in  the 
aggregate  amount  to  the  whole  of  the  funds  brought  into  the  two 
settlements,  the  balance  of  those  funds  is  unappointed  property, 
and  is  distributable  under  the  trusts  of  the  settlement  of  1828 
among  the  three  children  in  equal  shares;  and  that  there  must 
be  an  inquiry  in  order  to  ascertain  of  what  those  funds  consist. 

I  ought  to  add  that  the  Lord  Chancellor  of /re/f/??(/ (*),  who 
was  present  at  the  hearing  of  this  case,  concurs  in  the  opinion 
which  I  have  expressed,  that  the  sums  advanced  to  Mrs.  Ou^- 
inqhame  and  Mrs.  Mercer  were  in  effect  appointments,  and  that 
they  were  not  debarred  from  sharing  in  the  fund  which  might 
remain  unappointed  and  unappropriated.  I  am  not,  of  cour.«<e, 
able  to  say  that  he  has  known  absolutely  all  that  I  have  now 
stated,  but  he  assents  to  my  conclusions. 
Lord  Chelmsford  : 

My  Lords,  the  questions  upon  this  appeal  may  be  conve- 
niently considered  under  the  following  heads: 

(1^.  What  is  the  nature  of  the  riglit  or  interest  which  the 
chiluren  of  Mr.  and  Mrs.  AnstnUher  took  under  their  parent's 
marriage  contract  ? 

(2).  Was  the  power  of  apportionment  amongst  their  children 
contained  in  that  marriage  contract  duly  exercised  by  the  obli- 
gation which  the  parents  jointly  took  upon  themselves  in  Mrs. 
Cuninghame' s  marriage  contract,  and  Mr.  Anstruihcr  alone  in 
Mrs.  Mercefs  marriage  contract,  to  pay  £5000  to  trustees  in 
trust  for  them  and  their  children  respectively,  and  by  the  ac- 
ceptance by  each  of  them  of  that  sum  in  satisfaction  of  all  claims 
which  they  had  under  the  marriage  contract  of  their  parents  ? 

(3).  Is  there  any  ground  for  the  reduction  of  the  clause  of 
discharge  in  Mrs.  Ca/iinghamc's  and  Mrs.  M.rccr^s  marriage  con- 
tract, or  either  of  them  ? 

(4).  Assuming  that  the  sums  of  £5000  paid  to  trustees  for 
(*)  Lord  O'Hagan. 
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yira.  *  Cufiinffhame  and  Mrs.  fiercer  on  their  respective  [232 
marriages  were  proper  exercises  of  the  power  of  apportionnieiit, 
and  that  the  £20,000  given  to  Lncf/  Anstrullcer  by  her  father 
upon  his  second  marriage  was  also  a  good  apportionment  of 
that  sum  to  her,  and  that  these  several  sums  did  not  exhaust 
the  fund  over  which  the  power  existed,  how  is  the  unappropri- 
ated fund  remaining  after  the  apportionments  to  be  dealt  witli? 

The  nature  of  the  right  and  interest  of  the  children  under  the 
marriage  contract  with  Mr.  and  Mrs.  Anstralher  seems  to  me  to 
admit  of  little  dispute.  In  each  case  of  the  property  brought 
into  settlement  the  fee  was  in  the  party  from  whom  it  proceeded, 
subject  respectively  to  a  liferent  in  the  other  surviving;  and 
the  children  had  a  succession  which  has  been  indifterently  called 
a  spes  successionis  and  a  protected  interest ;  but  whatever  its  pro- 
per name,  it  was  a  contingent  right,  which  could  have  been 
defeated  by  a  disposition  for  onerous  causes,  but  not  by  a  gra- 
tuitous alienation. 

Upon  the  death  of  both  their  parents  the  children  would  have 
been  erttitled  equally  to  the  whole  of  the  property,  whether  de- 
rived from  their  father  or  their  mother,  unless  the  power  of 
apportionment  amongst  them  contained  in  the  marriage  con- 
tract were  duly  exercised.  That  power  as  to  the  father's  £4000, 
is  reserved  to  him  to  divide  and  proportion  as  he  should  think 
proper  in  favor  of  the  children,  and  the  mother  surviving  him 
was  to  have  the  same  power ;  and  as  to  the  property  provided 
by  the  mother,  the  power  to  divide  and  proportion  it  among  the 
children  was  given  to  the  parents  during  their  joint  lives,  and 
afterwards  to  the  survivor;  and  in  both  cases,  failing  any  divi- 
sion, the  provisions  were  to  be  divided  among  the  children 
equally,  share  and  share  alike. 

The  next  question,  therefore,  to  be  considered  is,  whether 
this  power  of  apportionment  amongst  the  children  was  duly  ex- 
ercised by  the  obligation  to  pay  £5000  to  trustees  under  Mrs. 
Caninghame^ s  and  Mrs.  Mercer's  marriage  contracts  respectively, 
and  their  acceptance  of  those  sums  in  satisfaction  of  all  their 
claims  under  the  marriage  contract  of  their  parents.  There  is 
no  difference  in  the  cases  of  these  two  children,  except  that 
at  the  time  of  Mrs.  Mercer's  marriage  her  mother  was  dead, 
and  the  obligation  to  pay  the  £5000  was  undertaken  by  the 
father  surviving.  The  clause  of  *discharge  of  their  claims  [233 
is  in  the  same  terms,  mutatis  muiandiSy  in  the  marriage  contracts 
of  each  of  the  daughters. 

Taking  Mrs.  Cuningham^'s  as  the  example,  it  runs  thus  : 

And  which  said  sum  of  £5000  is  hereby  declared  to  be,  and  the  said  Maria 

AruftrutJier  hereby  accepts  of  the  same  in  f  uH  satisfaction  of  aU  legitim,  portion- 

natafal,  or  bairns'  part  of  gear,  and  of  aU  claims  whatsoever  which  she  (tlie  said 

Maria  Arutrutker)  has  in  any  manner  of  way  by  or  through  the  death  of  lier 

3  Eno.  RepI  LM 
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euid  father  or  mother,  or  by  the  contract  of  marriage  entered  into  between  her 
B&id  father  and  mother,  dated  24th  and  26th  daysoi  Slarch,  1828,  and  as  the  share 
or  division  hereby  allotted  to  her  of  her  said  father  and  mother's  property  settled 
by  said  contract,  all  which  claims  are  hereby  settled  accordingly. 

It  was  argued  on  the  part  of  the  appellants  that  this  could  not 
have  been  intended  as  an  execution  of  the  power  of  apportion- 
ment, because  there  was  no  reference  to  the  power,  and  because 
of  the  release,  not  only  of  the  daughter's  claim  under  the  mar- 
riage contract  of  her  parents,  but  also  of  her  Icgitim^  portion- 
natural,  and  bairns'  part  of  gear ;  but  that  it  was  a  transaction 
between  the  father  and  daughter,  by  which  he,  paying  the 
k5000,  not  out  of  the  trust  funds,  but  from  his  own  moneys, 
purchased  the  release  of  his  daughter's  claims  for  his  own  benefit; 
and  that  this  opened  to  the  appellants  the  grounds  of  reduction 
of  the  clause  of  discharge  upon  which  they  insisted. 

It  appears  to  me  that  the  obligation  to  pay  the  £5000  was 
intended  to  be,  and  was  understood  by  all  parties  to  be,  an  exe- 
cution of  the  power  of  apportionment.  Little  reliance  can  be 
placed  upon  the  circumstance  that  the  clause  contains  no  express 
reference  to  the  power.  As  Lord  St.  Leonards  says  in  his  book 
on  Powers  (*),  a  donee  of  a  power  may  execute  it  without  re- 
ferring to  it,  or  taking  the  slighest  notice  of  it,  provided  that 
the  intention  to  execute  it  appears..  And  the  reason  of  this  is 
given  in  Scrope's  Case  (^),  to  which  he  refers,  "  quia  non  referl  an 
quts  inicniionem.  suam  dcclarei  verbis^  an  rebus  ipsis,  velfactis.'^ 

It  appears  clearly  that  the  power  must  have  been  in  the  con- 
templation of  tlie  parties,  from  the  words  of  acceptance  ot  the 
£5000  by  Mrs.  Cioiinfjliame  in  satisfaction  (ijitcr  alia)  of  the  share 
or  division  thereby  allotted  to  her  of  her  said  father  and  mother's 
l)roperty  settled  by  the  marriage  contract.  It  seems  difficult  to 
234]  put  any  other  construction  upon  these  words  than  *that 
of  an  acknowledgement  that  the  £5000  was  the  share  or  divi- 
sion which  Mr.  and  Mrs.  Anstruther  had  the  power  to  allot  by 
their  marriage  contract.  The  acceptance  of  this  sum,  not  only 
as  the  allotted  share,  but  also  in  satisfaction  of  the  hijitlm^  por- 
tion-natural, or  bairns'  part  of  gear,  which  is  used  as  an  argu- 
ment against  its  beins:  an  exercise  of  the  power,  strengthens  my 
opinion  that  it  must  nave  been  so  intended.  For  the  creation 
or  reservation  of  the  power  in  Mr.  and  Mrs.  Anstndher^s  mar- 
riage contract  is  immediately  followed  by  the  words : 

which  provisions  conceived  in  favor  of  the  child  or  children  of  the  said  marriage 
shaU  be  in  full  satisfaction  to  them  of  all  bairns'  i)art  of  gear,  Icgitim,  portion- 
natural,  executry,  and  everything  else  that  they  should  ask  or  claim  by  and 
throu<jfh  the  decease  of  the  said  James  Anstruther,  their  fatht*r,  except  what  he 
may  think  fit  to  bestow  of  his  own  good  will  only 

The  satisfaction  of  these  rights  and  interests  would  have  fol- 

(')  8th  ed.,  p.  289.  O  10  Co.  Rep.,  51 1. 
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lowed  upon  the  due  execution  of  the  power;  and  therefore  it 
was  unnecessary  that  it  should  have  heen  expressly  mentioned  ; 
but  having  been  so,  it  shows  tliat  the  clause  must  have  been 
framed  with  direct  reference  to  the  power,  and  it  leaves  no 
doubt  in  my  mind  that  it  was  intended  to  be  an  exercise  of  it. 

An  objection  was  made  to  the  execution  of  the  power,  that 
the  appointment  of  the  £5000  to  the  daughters  respectively  was 
not  confined  to  them,  but  made  to  others  who  were  not  objects 
of  the  power.  This  is  answered  by  the  case  of  White  v.  St. 
Barbe  (*),  in  which  it  was  decided  that  under  a  power  to  appoint 
among  children  interests  niay  be  given  to  grandchildren  by  way 
of  settlement,  with  the  concurrence  of  their  mother  (an  object 
of  the  power)  and  her  husband. 

Having  shown  that  the  ,£5000  given  to  the  daughters  ujpon 
their  respective  marriages  was  in  exercise  of  the  power  of  appor- 
tionment, and  not  a  transaction  with  their  parents,  the  next  pro- 
posed question  as  to  the  reduction  of  the  clauses  of  discharge  in 
their  marriage  contracts,  and  all  the  evidence  given  as  to  their 
ignorance  of  their  rights  at  the  time  of  their  acceptance  of  the 
£5,000  in  satisfaction  of  their  claims,  falls  to  the  ground.  Be- 
cause if  a  parent  has  a  power  of  appointing  a  fund  amongst 
children  in  such  proportions  as  he  may  think  proper,  he  may 
exercise  that  *power  at  his  own  will  and  pleasure ;  and  [235 
whether  the  child  who  has  a  share  allotted  is  a  minor  or  of  full 
age,  or  whether  he  knows  or  is  ignorant  of  the  extent  to  which 
he  might  eventually  become  entitled  in  succession,  or  whether 
he  expressly  accepts  or  not  the  provision  which  is  made  for  him, 
is  wholly  immaterial,  as  he  can  by  no  possibility  control  the 
parent  in  his  discretion  to  distribute  the  fund  amongst  the  child- 
ren as  he  thinks  proper. 

Mrs.  Mercer^s  case  diftersin  no  respect  in  the  character  of  the 
provision  made  for  her  upon  her  marriage  from  that  of  Mrs. 
Cuninghame.  Both  were  in  exercise  of  the  power  of  apportion- 
ment or  neither.  Mrs.  Mercer^s  release  of  her  claims  could  only 
be  reduced  upon  the  ground  of  its  being  a  transaction  with  her 
father  in  ignorance  of  her  rights  in  the  succession  to  her  mother's 
property;  and  if  it  were  of  that  character,  the  clause  in  Mrs. 
Cuninghame*s  marriage  contract  is  precisely  similar.  I  cannot 
understand  if,  in  Mrs.  ilercefs  case,  it  was  a  transaction  which 
ouirht  to  be  reduced,  why  the  same  conclusion  was  not  adopted 
in  favor  of  Mrs.  Cuninffhame.  The  Lord  President  draws  this 
distinction  between  the  two  cases :  When  Mrs.  Smith  Caning- 
h/ime  was  married  in  1847"  (ho  says)  "  she  had  nothing  but  a 
contingent  claim  against  either  her  father  or  mother  under  their 
marriage  contract,  and  she  was  receiving  a  present  considera- 

0 1  V.  &  B.,  330. 
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tion  in  monev  for  a  discharge  of  that  contingent  claim.  But 
when  Mrs.  mercer  was  married  in  1861  she  had  much  more  than 
:i  contingent  claim ;  she  had  a  joint  fee  along  with  her  sister 
L^tcy  in  the  whole  estate  of  which  her  father  was  life-renter.'" 
But  with  great  respect  the  question  in  the  case  of  both  the  daugh- 
ters was  not  as  to  the  nature  of  their  rights,  but  as  to  their 
knowledge  or  ignorance  of  them  ;  and  in  this  view  it  seems  to 
be  immaterial  whether  the  interests  with  which  they  were  re- 
spectively dealing  were  contingent  or  vested.  If  they  are  to 
be  considered  as  transactions  which  may  be  reduced  on  the 
ground  of  ignorance  of  facts  which  disabled  the  daughters  from 
exercising  aright  judgment  whether  they  should  accept  the  £5000 
in  satisfaction  of  their  respective  claims,  the  case  of  Mrs.  Can- 
vighame  seems  to  be  stronger  in  favor  of  reduction  than  that  of 
Mrs.  Mercery  as  she  was  a  minor,  and  her  natural  guardian,  her 
father,  does  not  appear  to  have  alibrded  her  the  protection  which 
236]  she  was  entitled  to  expect  from  him.  I  could  *not  avoid 
making  these  remarks  upon  the  interlocutors  of  the  Court  of 
Session  reducing  the  clause  of  discharge  in  Mrs.  Mercer^s  mar- 
riage contract,  and  refusing  to  do  so  with  respect  to  a  similar 
clause  in  the  marriage  contract  of  Mrs.  CaymghamCy  although, 
as  I  have  already  shown,  these  clauses  being  in  both  cases  in- 
troduced into  the  contracts  in  the  exercise  of  the  power  of  ap- 
portionment contained  in  Mr.  and  Mrs.  Anstrulher's  marriage 
contract,  reduction  of  them  is  out  of  the  question. 

There  only  remains  to  consider  what  is  to  be  done  with  the 
trust  fund  which,  after  all  the  allotments  made  in  exercise  of 
the  powers  of  apportionment,  is  left  unappropriated.  I  do  not 
think  that  by  these  allotments  the  parents  put  it  out  of  their 
power  to  increase  the  provision  made  for  the  daughters ;  nor 
was  the  joint  power  in  Mr.  and  Mrs.  Anstruiher  so  exhausted 
l>y  their  exercise  of  it  in  Mrs.  Caninghame's  favor,  as  to  render 
it  incompetent  to  Mr.  Anstruther  surviving,  to  make  an  addition 
to  what  had  been  before  given  to  her. 

,  Out  of  the  unappropriated  residue  of  the  fund  a  sum  of  £20,000 
was  given  to  trustees  by  Mr.  Anstruiher  for  his  daughter  Lui\ff 
upon  the  occasion  of  his  second  marriage.  There  was  a  doubt 
suggested  in  argument  whether  this  ought  to  be  regarded  as  an 
appointment  of  the  fund  over  which  the  power  existed,  or  was 
not  rather  a  bargain  with  Lucy  out  of  Mr.  Anstruther^s  own  pro- 
perty.  lie  certainly  eiitertained  the  idea  that  after  the  d'oath 
of  his  first  wife  he  had  the  absolute  fee  in  her  property.  And 
the  trust  disposition  and  settlement  upon  his  second  marriage 
with  Miss  Anderson  proceeds  upon  this  supposition.  lie  tliereby 
assigns,  dispones,  conveys,  and  makes  over  to  trustees  his  whole 
means  and  estate,  heritable  and  moveable,  real  and  personal, 
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in  trust  after  payment  of  his  just  and  lawful  debts,  death  bed 
and  funeral  charges,  and  the  expenses  of  carrvin<?  tlie  trust  into 
execution,  to  pay  over  or  invest  the  sum  of  £20,000  for  the  sole 
use  and  behoof  oi  Lucy  Anslrutha-  and  her  heirs  and  assii^nees. 
And  his  trustees  are  to  hold  and  invest  the  sum  of  £30,000  for 
payment  to  his  promised  spouse  of  the  interest  during  her  life- 
time, and  after  her  death  the  principal  to  the  children  of  the 
*  marriage.  The  whole  of  the  settlement  has  more  the  appear- 
ance ot  a  disposition  of  his  own  property  than  of  the  exercise  of 
a  power  by  *which  his  authority  was  limited.  But  as  in  [237 
the  allotment  of  the  shares  of  the  two  other  daughters  the 
provision  for  Lucy  is  declared  to  be  in  full  satisfaction  of  all 
claims  she  may  have  for  bairn's  part  of  gear,  legitime  portion- 
natural,  or  through  the  marriage  contract  between  her  father 
and  mother,  and  Lucy  in  token  of  accepting  the  provisions  in 
full  of  all  such  claims  subscribes  the  settlement,  I  think  that  if 
it  had  been  to  Lucy's  interest  to  reject  this  provision  as  not 
being  an  exercise  of  the  power  of  apportionment  in  her  favor, 
it  would  not  have  been  competent  to  her  to  do  so ;  nor  can  her 
sisters  successfully  contend  that  there  has  been  no  due  exercise 
of  the  power  to  the  extent  of  this  £20,000.  But  the  £30,000 
given  to  the  second  wife  could  only  be  a  valid  disposition  if 
Mr.  Anstruther  were  fiar  of  the  fund  remaining  unapportioned 
amongst  the  children  of  his  first  marriage,  because  it  would 
then  be,  as  the  Lord  Ordinary  said,  "  subject  to  his  disposal  for 
onerous  causes  or  just  and  rational  consideration."  But  he 
having  only  a  power  to  divide  and  proportion  the  fund  amongst 
the  children  of  the  first  marriage,  the  disposition  to  the  second 
wife  was  clearly  void,  as  she  was  not  an  object  of  the  power. 
The  result  is,  that  the  whole  remaining  ftmd,  beyond  the  two 
sums  of  £5000  to  Mrs.  Cuninghame  and  Mrs.  Mercer,  and  the 
£20,000,  to  Lucy  Anstruther,  comes  to  be  distributed  equally 
amongst  the  three  sisters,  share  and  share  alike,  according  to 
the  provisions  of  the  marriage  contract  of  Mr.  and  Mrs.  Ati- 
slruther. 

I  agree  with  ray  noble  and  learned  friend  in  the  judgment 
which  he  has  proposed  to  your  Lordships. 
Lord  Westbury: 

My  Lords,  it  is  a  matter  of  regret  to  o])3erve  the  uncertainty 
and  variety  of  opinions  upon  what  in  England  would  be  deemed 
a  very  simple  case;  where,  however,  our  Courts  would  not  pro- 
ceed upon  any  grounds  that  are  not  common  to  the  jurispru- 
dence of  ScotianU  in  this  matter. 

I  must  advert  to  the  notion  that  seem^  to  have  been  enter- 
tained by  some  of  the  learned  Judges  of  the  Court  below,  that 
the  language  of  this  power  required  an  execution  unojlitu  — 
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238]  once  for  all  (^).  *Some  of  them  appear  to  have  imaginerl 
tlia-t  the  language  required  an  eiHire  apportionment,  and  that 
it  did  not  admit  of  appointments  from  time  to  time ;  whicli 
would- he  to  put  an  interpretation  on  the  words  utterly  at  v:ir";- 
ance  with  the  ohjects  of  the  power,  and  utterly  subversive  nt 
any  useful  application  to  be  made  of  the  power.  No  appoint- 
ment could  be  made  to  a  child  settled  in  life  or  married,  until 
all  the  other  children  had  also  become  of  such  an  age  that  their 
future  destination  could  be  ascertained  and  fixed.  It  is  quite 
clear  that  the  reason  of  the  thing  demands  that  the  power  given 
to  the  parents  —  in  one  instance  to  the  father,  in  the  other  in- 
stance to  both  parents  —  to  apportion  at  an\'  time  must  be  inter- 
l)reted  so  as  to  warrant  the  appointment  being  made  from  time 
to  time;  and  so,  in  truth,  it  appears  to  have  been  conceded  at 
the  bar,  because  it  was  admitted  that  after  the  appointment  to 
Mrs.  Cuningliame  and  to  Mrs.  Mercer  further  appointments  might 
have  been  made. 

The  next  difficult}*  felt  by  the  learned  judges  in  the  Court 
below  was  on  the  words  which  have  been  denominated  a  •'  re- 
lease "  in  the  appointment  to  Mrs.  Cuniiighame  and  in  tlje  set- 
tlement for  Mrs.  Mercer,  and  various  eliects  have  been  ascribed 
to  these  alleged  words  of  release.  Some  learned  Judges  appear 
to  have  imagined  that  they  operated  as  an  assignment  by  con- 
tract to  the  father,  or  the  donee  of  the  power,  of  the  whole 
extent  of  the  portion  which  in  an  equal  division  of  the  entire 
fund  might  have  been  attributed  to  tlie  objects  of  the  power. 
Now,  it  is  quite  clear  that  that  would  destroy  the  very  founda- 
tion upon  which  the  powers  given  to  the  parents  are  rested. 
If  it  were  possible  to  admit  any  contract  between  a  father  and 
a  child  as  the  reason  for  the  exercise  of  the  power,  fraudulent 
transactions  might  be  introduced,  destructive  of  the  interests  of 
the  child,  and  giving  to  the  father  that  which  he  ought  not  to 
obtain.  In  accordance  with  the  settled  principles  of  equity,  it 
is  impossible  to  hold  that  the  father  could  gain  any  benefit  to 
himself  in  the  residue  of  the  trust  fund  by  having  made  an  a{>- 
pointment  on  one  part  of  it  as  to  one  of  the  children. 

But  some  of  the  Judges  imagine  that  the  release  might  enure 
to  the  benefit  of  the  two  other  sisters  who  were  the  objects  of 
the  power.  Sometimes  it  was  imagined  that  the  release  of  Mrs. 
239]  Mercer's  ^settlement  might  enure  to  the  remaining  sister. 
It  is  utterly  impossible  to  find  in  either  settlement  any  contract 
to  that  effect,  or  that  the  words  should  receive  that  interpreta- 
tion, even  if  it  were  possible  that  such  a  transaction  should  have 
force  given  to  it  consistently  with  an  honest  exersise  of  the  power. 
The  truth  is,  that  what  are  called  the  words  of  release  amount 
(^)  See  the  opinions,  3d  Series,  vol.  viii,  p.  1017. 
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to  no  more  than  this,  —  that  the  sum  appointed  to  the  child 
shall  be  taken  as  part  of  the  settlement  provision  in  which  the 
child  under  the  trust  settlement  had  an  interest.  The  whole 
case,  therefore,  assumes  a  very  simple  aspect  as  soon  as  the  or- 
dinary suggestions  of  common  sense  are  applied  to  the  interpro- 
tation  and  to  the  eifect  which,  having  regard  to  the  intention 
of  the  power,  ought  to  be  attributed  to  it. 

Now,  the  relative  position  of  the  children  is  perfectly  clear. 
They  stand  on  an  equality  with  regard  to  the  undistributed  and 
unappointed  parts  of  the  fund.  The  father's  right  to  determine 
the  quantity  is  thereby  acknowledged,  so  far  as  he  has  exercised 
that  right.  lie  thought  proper  to  appoint  £5000  to  Mrs.  Cuninf/- 
fuime^  reserving,  of  course,  the  right  of  making  a  farther  ap- 
portionment. In  like  manner  he  has  given  <£5000  to  Mrs.  Meroin\ 
and  in  like  manner  he  has  given  to  Miss  Lucy  £20,000.  Bnt, 
supposing  these  sums  not  to  exhaust  the  fund,  the  residue  falls 
uoder  the  disposition  contained  in  the  settlement,  and  will  be 
divisible  equally  among  the  three  sisters. 

I  consider  that  the  settlements  on  Mrs.  Ominghame  and  Mrs. 
Mercer  are  respectivel v  appointments  under  the  power  contained 
in  the  settlement  of  1828.  I  prefer  the  word  "  appointment" 
because  the  word  "  apportionment"  seems  to  imply  a  dealing 
with  the  entirety  of  the  fund.  But  the  alleged  release  contained 
in  each  of  the  settlements  does  not  amount  to,  or  effect,  any 
bar  to  the  right  of  participation  in  any  portion  of  the  property, 
subject  to  the  power  of  appointment,  which  may  not  have  been 
appointed  under  the  power.  Neither  does  the  release  give  to 
the  third  child,  or  operate  by  implication  as  an  appointment  to 
the  third  child,  of  the  residue  of  the  funds  which  were  sulyect 
to  or  comprised  within  the  power.  The  gift  made  by  the  trust 
settlement  of  1866  (that  is,  Mr.  Anstrailier's  will)  of  £20,000  to 
the  third  child,  Luc}jy  is,  in  my  opinion,  an  appointment  to  Lwi/ 
under  the  power,  and  which  it  *\vas  fully  competent  to  [240 
the  donee  of  the  power  to  make.  But  if  (as  in  this  case)  the 
two  sums  of  £5000  and  the  £20,000  do  not  together  equal  the 
aggregate  amount  of  the  funds  brought  in  by  Mr.  Anstrutlier 
under  the  settlement  of  1828,  and  of  the  funds  of  Mrs.  Mirian 
Ansiruther,  also  brought  into  that  settlement,  the  balance  of 
these  funds  (after  deducting  the  three  sums  amounting  in  all  to 
£30,000)  is  unappointed  property,  and  is  distributable  under 
the  trusts  of  the  settlenient  of  182S  among  the  three  children 
in  equal  shares;  fori  do  not  think  the  children  are  bound  in 
this  division  of  the  surplus  to  bring  into  hotchpot  the  sums  ap- 
pointed to  them  respectively.  The  right  of  the  cliildrjn  ti>  t'lo 
provisions  brought  in  by  Mr.  and  ^Ivs.  Aiistrulkrr  u:uler  tlu 
tiettlemeut  of  1828  was  not  defeated  by  the  provisions  for  the 
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second  Mrs.  Anstruther  under  the  scttleraent  of  1866.  On  the 
death  of  Mrs.  Marian  Anstruther,  her  surviving  husband  became 
liar  in  trust  of  all  the  property  brought  in  by  Marian,  and  could 
not  defeat  the  interests  of  the  children. 

Therefore  the  interlocutor  of  the  11th  of  July,  1870,  was 
totally  wrong.  The  judgment  in  Mrs.  Mercer's  case  is  wholly 
inconsistent  with  it,  inasmuch  as  it  finds  that  Mrs.  Mercer  was 
entitled  to  share  with  her  sister  Mrs.  Cuninghame  in  the  estate 
and  effects  of  their  mother  so  far  as  not  settled  and  appropriated 
by  their  father  and  mother  jointly,  or  by  their  father  after  their 
niother's  death.  It  will  be  observed  that  my  observations  would 
give  the  surplus  to  the  three  sisters.  The  difference  of  the  de- 
cision in  Mrs.  Cuninghame's  case  from  that  in  Mi's.  Mercer's  case 
cannot  be  supported  by  any  difference  in  the  wordins^  of  the 
alleged  releases  in  the  two  settlements,  for  they  are  icientical. 
And  it  is  evident  that  the  question  as  to  the  fee  of  the  settlement 
funds  is  wholly  immaterial,  it  being  admitted  that  the  power  of 
apportionment  remained  unaffected,  and  that,  subject  to  that  power, 
the  effect  of  the  settlement  of  1828  was  to  give  the  whole  of  the 
settlement  estate  to  the  three  children  as  substitutes  to  their 
parents  in  equal  shares. 

There  is  no  question  with  any  creditor  or  alienee  for  value  of 
Mr.  Anstruther. 

I  think  it  expedient  that  the  order  of  the  house  sliall  embrace 
both  appeals.  Subject  to  any  alteration  that  may  hereafter  be 
deemed  advisable,  I  will  read  what  I  should  propose  as  the  form 
241]  *of  the  judgment  for  the  information  of  the  counsel  at 
the  bar:  [Here  Lord  Westburi/  gave  the  heads  of  the  judgment 
which  was  afterwards  adopted  by  the  house.] 

There  is  a  point  which  I  must  submit  to  your  Lordships'  at- 
tention,  and  that  is  the  question  how  the  enormous  amount  of 
the  costs  which  have  been  incurred  in  this  unfortunate  litigation 
are  to  be  met.  Now,  considering  how  the  decisions  in  this  case 
have  varied,  the  wanderings  of  the  parties  themselves  may  in 
some  degree  be  excused,  and  I  should,  therefore,  humbly  sub- 
mit to  your  Lordships  that  the  costs  of  all  parties  should  be  paid 
out  of  the  free  estate  of  Mr.  Anstrutlier. 

I  am  desirous  that  if  possible  we  should  dispose  of  this  matter 
in  such  a  way  as  not  to  leave  any  door  ajar  that  may  be  pushed 
open  in  the  Court  below  so  as  to  admit  of  further  litigation. 
Whether  we  can  do  that  or  not  may  bo  very  problematical.  I 
understand  that  your  Lordsliips  wisli  to  reserve  to  yourselves 
the  power  of  considering  the  exact  form  of  your  order.  I  am 
not  at  all  sure  that  the  words  I  have  now  read  comprehend  the 
whole  of  the  matter,  but  in  case  any  alteration  therein  should  be 
desirable,  j>crhaps  your  Lordships  will  approve  of  the  form  of 
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account  being  given,  before  the  order  is  made,  to  the  counsel  on 
either  side,  not  to  aftbrd  an  opportunity  for  any  further  argu- 
ment at  the  bar,  but  that  they  may  be  at  liberty  to  send  in  such 
amendments  in  the  form  of  account  as  they  may  think  desirable. 

The  Lord  Chancellor  : 

My  Lords,  with  reference  to  the  last  remark  that  my  noble  and 
learned  friend  has  made  regarding  the  expense  of  this  liti«:ation, 
I  should  go  so  far  with  him  as  to  think  that  ultimately  Mr.  An- 
slruther^s  property,  he  being  really  the  cause  of  the  mode  in  which 
these  instruments  were  executed,  and  therefore  the  source  of  the 
vexation  and  intricacy  that  have  subsequently  occurred  in  solv- 
ing the  various  questions  which  have  arisen,  might  be  charged 
with  that  expense ;  but  one  does  not  know  how  the  course  of 
events  may  turn  out  with  reference  to  the  proportion  of  property 
in  the  several  estates.  As  between  the  three  sisters  I  apprehend 
that  all  costs  should  come  equally,  if  they  are  obliged  to  have 
recourse  to  their  own  funds,  out  of  that  free  fund  which  is  left 
after  the  *apportionment,  but  having  recourse  to  the  fa-  [242 
ther's  estate,  in  the  event  of  that  estate  being  sufficient  to  answer 
them,  in  order  to  recoup  the  diminution  of  the  fund.  The  fa- 
ther's estate  therefore  will  pay  the  costs  in  the  first  instance  if 
sufficient  to  do  so.  If  not,  the  costs  will  necessarily  have  to  come 
out  of  the  fund  to  be  divided. 

Lord  Westbury  :  I  have  not  the  least  objection  to  that. 

The  Lord  Chancellor  :  Then  the  question  will  be,  that  the 
interlocutors  complained  of,  so  far  as  they  are  inconsistent  with 
the  declaration  afterwards  to  be  contained  in  your  Lordships' 
order,  be  reversed.  We  will  postpone  the  exact  form  of  the  de- 
claration, though  I  believe  we  a^ree  in  substance  with  the  pro- 
posal of  the  noble  and  learned  Lord.  And  as  to  the  expenses, 
that  they  be  borne  in  the  manner  prescribed  in  the  form  of  order 
as  it  will  be  finally  drawn  up. 

The  final  judgment  of  the  house  was  as  follows: 

Ordered  and  adjudged,  that  the  interlocutor  of  the  llth  of  July,  1870,  be  re- 
versed ;  and  that  such  parts  of  the  mterlocutors  of  the  18th  of  March,  18^59.  and 
of  the  6th  of  March,  1871,  as  are  inconsistent  or  at  variance  with  the  finding 
and  declarations  and  order  hereinafter  expressed,  be  also  reversed  ;  and  this  house 
doth  find  and  declare,  that  the  marriage  settlement  of  Mrs.  Cuninghame,  and 
the  marriage  settlement  of  Mrs.  ifdrcer,  were  respectively  valid  appointments  of 
the  two  sums  of  £oOOO  in  exercise  of  the  power  contained  in  the  settlement  of 
1.S28;  but  that  such  appointments  did  not  exclude  'Mrs.  Cuningfuime  or  Mrs. 
Mtircer  from  participating  in  so  much  of  the  funds  or  property  comprised  in  the 
.mid  deed  of  1828  as  have  not  been  appointed  under  the  powers  therein  contained. 
And  this  house  doth  further  find  and  declare,  that  the  trust  disposition  and  set- 
tlement of  Mr.  Anntruther  of  the  8th  of  October,  1806,  was  a  good  appointment 
under  the  power  in  the  said  deed  of  1828  to  Liu>y  Anntruther  of  the  sum  of 
£20.000,  but  that  she  is  not  thcroby  debarred  from  participating  equally  with 
Mrs.  Cunin^hatne  and  Mrs.  Mercer  in  the  residue  of  the  settlement  funds  of  1828 

3  Eng.  Kep.  24 
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(if  any)  remaining  unappointed  or  unexhausted  by  the  said  three  appointments. 
And  this  house  doth  further  find  and  declare,  that  according  to  the  true  con- 
struction of  the  powers  contained  in  the  said  settlement  of  1828  the  same  admitted 
of  being  validly  exercised  from  time  to  time  by  several  appointments.  And  thi.s 
liouse  doth  find  and  declare,  that  the  estate  of  Mr.  AtiHtruther  is  entitled  to  havt* 
credit  in  the  account  hereinafter  directed  for  the  two  sums  of  £oOOO  paid  by 
him  to  the  trustees  of  Mrs.  CuningluimeH  and  Mrs.  Mtrcer'ft  settlements  and 
for  any  sum  received  by  Miss  Luci/  AnstrutJier  on  account  of  the  sum  of 
£20.000.  And  this  house  doth  further  declare  and  direct,  that  a  reference  be 
24:3]  *made  to  such  person  as  the  Court  of  Session  shall  appoint  under  the  remit 
hereby  made  to  take  the  following  accounts  :  1.  An  account  of  all  funds,  moneys, 
and  property  that  were  comprised  in  or  became  subject  to  the  trusts  or  disiM>si- 
tions  expressed  or  made  in  and  by  the  said  settlement  of  1828,  and  of  the  manner 
in  which  the  funds,  moneys,  and  property,  at  the  death  of  the  said  James  Anstru- 
ther  y  and  to  ascertain  and  state  what,  if  anything,  was  at  the  time  of  his  decease 
due  from  the  said  James  Anstruther  (subject  as  aforesaid)  in  respect  of  any  tru.st 
property  or  principal  trust  moneys  received  by  him  and  applied  to  his  own  use, 
and  to  ascertain  and  state  the  balance  due  from  the  estate  of  the  said  James  An- 
striitJier  to  the  trust  estate  under  the  said  settlement  of  1828;  and,  if  necessary, 
to  take  an  account  of  all  the  e.state  of  the  said  James  Anstnither  not  comprised 
in  or  subject  to  the  trusts  of  the  said  settlement  of  1828  and  of  the  receipt.*?  and 
payments  of  his  trustees  or  representatives  in  respect  of  such  estate  (not  subject 
us  aforesaid),  and  to  ascertain  what  estate  of  the  said  James  Anstrutlier  is  ap- 
])licable  to  the  payment  of  the  balance  that  may  be  found  due  from  him  to  the 
trust  estate  under  the  said  settlement  of  1828  as  afore.«<aid.  And  it  is  further 
ordered,  that  the  expenses  of  all  parties  in  the  Court  of  Sessi<m.  being  taxed 
under  the  direction  of  the  said  Court,  and  the  costs  of  all  parties  in  respect  of 
this  appeal,  the  amount  thereof  being  certified  by  the  clerk  of  the  parliaments, 
be  paid  as  follows,  namely,  the  costs  and  expenses  of  the  trustees  of  the  said 
James  Anatruther  shall  be' paid  out  of  the  free  estate  of  the  said  James  Anstru- 
tlier; and  if  any  balance  of  the  said  free  estate  shall  remain  after  such  payment, 
the  costs  and  expenses  of  the  several  other  parties  shall  be  paid  out  of  the  said 
balance,  and  if  tlie  same  be  deficient,  then  the  last  mentioned  costs  and  expensi-s, 
or  any  balance  thereof,  shall  be  paid  out  of  the  residue  of  the  said  settlement 
funds  remaining  unapiK)inted  or  unexhausted  as  aforesaid.  And  it  is  als*)  further 
ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Session  in  ScotUindt  to 
do  therein  as  shall  be  just,  and  consistent  with  these  declarations,  findings,  and 
directions,  and  this  judgment. 

A<]:cnts  for  the  Appellant:   Grnhamcs  ^  Wardlaic, 

Agents  for  the  Respondent :  Loch  ^  Maclaurin. 

The  cases  holding  that  it  is  an  eq  uita-  sell  his  property  for  an  inadequate  price 

ble  fraud  for  a  parent  to  deal  with  a  the  court  on  setting  the  transfer  aside 

child  recently  arrived  at  majority  were  may  allow  it  to  stand  as  a  security,  by 

collected  by   the  editor  in  a  note  to  way  of  mortgage,  for  the  money  ad- 

Hpragne  v.   Duel,  Clarke's    Ch.  Rep.,  vanced,  Longm^ite  v.  Ledger,  2  Giffard, 

Oi5  (second  edition),  and  in  a  note  to  7'wr-  157,  and  see  Robinson  v.  iUewart,  10 

ner  v.  CoUins,  2  English  Kep.,  804 ;  see  N.  Y..  190. 

also  Dunlap's  note  to  Stratford  v.  Tu^y-        Where  a  bank,  with  knowledge  of  the 

nam,  Jacobs'  Chy.  (Banks's  ed.),  422  ;  relative  position  of  the  parties,  places 

Wright  v.    Verplank,  8  De  Gex  Mac-  the  proceeds  of  a  promissory  note,  which 

Naghten  and  Gordon,  133,  and  Mr.  Per-  has  been  made  in  their  favor  by  A  ^« 

kins's  note  to  Am.  ed. ;  Keogh  v.  Bar-  person  just  come  of  age),  unreservedly 

Hngton,  Drury's  Cases  Temp.  Napier,  1 ;  in  the  power  of  B  (a  person  who  stand.-* 

fyow  v.  Holmes,  id.,  290 ;  Price  v.  ^fartin,  in  loco  parentis  to  A)  knowing  at  the  time 

46  Mississippi.  489 ;  Matter  of  Will  of  that  B  claims  to  be  a  creditor  of  A  to  a 

Jackman,  26  Wisconsin,  104;  Woodicard  large  amount  of  necessaries  supplied, 

v.  Lihby,  58  Maine,  42 ;  McCormiek  v.  and  B  afterwards  misappropriates  the 

Sarsen,  45  X.  Y.,  2()5  ;  but  sao  Wells  v.  money,  the  bank  will  be  restrained  from 

SdiDood,  61  Barb.,  238.     In  cases  where  suing  on  the  note  Dettman  v.  Metropa- 

a  person  of  feeble  intellect  is  induced  to  litai^  etc.»  I  Hemming  k  Miller,  641. 
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July  19.  1872. 

♦CousTOX,  TiiOMsoN,  &  Co.,  Wine  Merchants  in    [250 
Leith,  Appellants ; 
Chapm.\x,  Auctioneer  in  Edinburgh/  Respondent. 

[2  Scotch  and  Divorce  Appeals,  2o0.] 
Sa!4!  by  Sample  —  PriiHeges  and  Otligations  of  the  Purchaser. 

The  purchaser  of  goods  hj  sample  ought  to  examine  them  without  delay  ;  and 
if  he  find  that  they  are  not  conformable  to  the  sample,  he  may  reject  the'm  and 
rescind  the  contract — giving  immediate  notice  that  ue  does  so,  and  that  the  goods 
are  at  the  risk  and  disposal  of  the  vendor. 

Should  the  vendor  not  acquiesce,  the  purchaser  should  place  the  goods  in  neutral 
custody,  duly  apprising  the  vendor. 

The  purchaser  is  not  entitled  to  hold  by  the  contract  and  ask  for  other  goods 
instead  of  those  to  which  he  objects. 

Where  in  such  a  case  certain  purchasers  had  omitted  to  rescind  the  contract, 
and  neither  returned  nor  offered  to  return  the  goods,  they  were  held  liable  for  the 
pi  ice. 

P«T  Lord  Chelmsfoud  :  As  I  understand  the  law  of  Seo^^anrf,  although  the 
goods  have  been  accepted  by  tlie  purchaser,  yet  if  he  find  that  they  do  not  corre- 
spond with  the  sample,  he  has  an  absolute  right  to  return  them.  In  EnglamU  if 
^04k1s  are  sold  by  sample,  and  they  are  delivered,  and  accepted  by  the  purchaser, 
he  cannot  return  them  ;  but  if  he  has  taken  the  delivery  conditionally,  ho  has  a 
right  to  keep  the  goods  for  a  sutficient  time  to  enable  him  to  give  them  a  fair 
trial  —  and  if  they  are  found  not  to  correspond  with  the  sample,  he  is  then  enti- 
tled to  return  them. 

Per  Lord  Chelmsford:  In  England,  if  a  horse  is  sold  with  a  warranty  of 
soundness,  and  it  turns  out  to  be  unsound,  the  purchaser  cannot  return  the  horse 
unless  there  is  a  stipulation  that  if  the  horse  does  not  answer  to  the  warranty  the 
l>urchaseV  shall  be  at  lilwrty  to  return  it.  But  in  Scotland,  as  I  understand  the 
law  of  that  country,  there  would  be  an  absolute  right  to  return  the  horse  upon  the 
discovery  of  its  unsoundness,  without  any  specific  stipulation  to  that  effect. 

On  the  19lh  of  March,  1870,  several  lots  of  wine  were  pur- 
chased by  the  appellants  from  the  respondent  at  one  of  his  public 
auctions  at  Uiiinburgh.  The  sale  of  each  lot  was  by  sample. 
The  price  of  the  whole  was  £699  165.  5(L  The  delivery  of  the 
goods  was  completed  by  the  11th  of  April. 

The  appellants  had  the  wine  examined.  The  result  was  un- 
satisfactory, especially  as  to  lots  2-t  and  51.  On  the  31st  of  May 
they  wrote  to  the  respondent,  saying  they  "  were  ao^reeable  tt) 
pay  for  the  rest  of  the  goods,"  but  intimating,  as  to  Tots  24  and 
51,  that  they  would  pay  for  them  when  supplied  according  to  the 
sample;  adding  that  they  "considered  themselves  entitled  to  the 
♦difference  between  the  price  at  which  tHey  had  purchased  [251 
them  and  the  price  at  which  they  could  be  bought  in  the  mar- 
ket." The  respondent  answered  on  the  1st  ot  June  that  the 
appellants'  "proposition  could  not  be  entertained."  On  the  3d 
of  June  the  appellants  wrote  by  their  agent,  saying  "  they  wore 
anxious  to  have  the  matter  settled,"  but  doing  nothing  to  attain 
that  object.  On  the  8th  of  June  the  respondent's  agent  replied 
(')  See  HeUbutt  v.  Jlickaon,  post. 
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that  they  were  preparing  a  suramons  for  payment  of  the  price 
"  of  the  wine  purchased  on  the  19th  of  March."  On  the  9th  of 
June  the  appellants,  by  their  agent,  proposed  a  reference,  but 
they  still  kept  the  wine  and  withheld  the  price.  On  the  13th 
of  June  the'  respondent's  agent  sent  by  letter  the  threatened 
summons,  which  was  acknowledged  on  the  14th  of  June  as 
"  served;"  the  appellants'  agent  then  writing  that  "  liis  clients" 
(the  appellants)  "  were  agreeable  to  pay  for  the  whole  of  their 
purchases,  with  the  exception  of  lot  24  and  51,  which  they  were 
willing  to  return  without  any  cUdm  for  deterioration  or  value." 
This  communication  put  an  end  to  the  negotiations,  and  the  re- 
spondent's action  against  the  appellants  came  before  the  Lord 
Ordinary  (^)  who,  on  the  29th  of  November,  1870,  decid^%l  as 
follows: 

Finds  (1)  tliat  tli«  defenders  purchased  from  the  pursuer,  at  a  public  sale  on  the 
19th  of  March,  1870,  the  various  lots  of  wine  mentioned  in  article  first  of  the  pur- 
suer's condescendence,  and  that  at  the  various  prices  therein  specified  :  Finds  (2) 
tliat  shortly  after  the  sale,  and  about  the  end  of  March  or  beginning  of  April,  the 
defenders  received  deliver}'  of  the  wliole  lots  so  purchased  by  them :  Finds  (3) 
that  some  time  thereafter,  and  in  April  and  May,  1870,  the  defenders  objected  to 
lota  Nos.  24  and  51  as  being  disconform  to  sample:  Finds  (4)  that  the  defenders 
did  not  expressly  offer  to  return  these  lots,  but  the  pursuer  intimated  that  he 
would  not  receive  them  unless  the  whole  lots  purchased  by  the  defenders  were 
returned :  Finds  (5)  that  the  defenders  have  not  returned,  and  have  not  placed  in 
neutral  custody,  any  of  the  disputed  lots,  or  any  part  thereof,  but  have  retained, 
and  still  retain,  in  their  own  possession,  custody  and  control,  the  whole  lotd  i)ur- 
chased  by  them :  Finds,  in  point  of  law,  that  the  defenders  are  barred  from  now 
withholding  payment  of  the  price  on  the  ground  that  the  wines,  or  any  of  them, 
are  of  defective  quality :  Therefore  decerns  and  ordains  the  defenders  to  make 
payment  to  the  pursuer  of  the  sum  of  £099  lfl«.  5d.  sterling  with  interest  thereon 
and  expenses. 

His  Lordship  explained  in  a  note  that  the  specialty  on  which 
the  Lord  Ordinary  has  felt  himself  compelled  to  decide  the  whole  case  against 
ihis  defenders,  is,' that,  notwithstanding  the  challenge  and  tlie  dispute,  the  de- 
232]  fenders  *have,  from  the  time  of  delivery  until  now  (a  period  of  eight 
numths,  and  more  than  seven  months  after  the  alleged  bad  quality  was  discovcied) 
retained  the  whole  wine  In  their  possession  and  under  their  own  control,  and  have 
failed  to  place  it  either  in  neutral  custody,  or  to  apply  timeously  for  a  warrant  of 
Kale.  It  is  quite  fixed  that  a  purchaser  who  rejects  goods  as  disconform  to  order 
luis  no  right  to  retain  them  as  a  security  for  damages,  or  that  other  goods  shall 
be  sent.  If  he  does  so,  though  his  objection  to  quaildty  be  well  founded,  he  must 
pay  the  contract  price. 

Against  this  interlocutor  the  appellants  reclaimed  to  the  first 
division,  who,  ou  the  10th  of  March,  1871,  found  and  decreed 
as  follows :  (^) 

Find  that  no  return  or  offer  of  return  of  the  said  wines,  or  any  part  of  tbem, 
was  made  before  the  institution  of  the  present  action,  and  that  the  said  wines  have 
all  along  remained  in  the  custody  and  under  the  control  of  the  defenders,  and 
that  they  have  at  various  times,  and  at  their  own  hand,  opened  and  used,  for  the 
purpose  of  trial  and  exi)eriment,  portions  of  the  wines  of  which  the  defenders 

(')  liord  Oifford.  the  facts ;  but  he  did  not  dispute  the 

(*)  3d  series,  vol.  ix,  p.  C7o.  Lord  general  principles  of  Jaw  laid  down  by 
J)6aA  dissented  from  the  judgment  ujwn    the  other  Judges. 
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refuse  to  paj  the  price,  to  the  extent  in  all  of  four  or  five  dozen  bottles :  Find,  in 
|)oint  of  law,  that,  in  these  circumstances,  the  defenders  are  now  barred  from 
withholding  payment  of  the  price  of  lots  34  and  51,  on  the  ground  that  these  lots 
are  disconform  to  sample,  or  not  conformable  to  the  contract  of  sale :  Therefore 
decern  against  the  defenders  in  terms  of  the  conclusions  of  the  summons. 

Under  these  circumstances  tht  present  appeal  was  presented 
to  the  house,  and  having  been  set  down  for  argument, 

Mr.  Manistj/y  Q.C.,  and  Mr.  Campbell  Smil/i  appeared  for  the 
appellants,  and  were  very  fully  heard. 

The  Lord  Advocate  (*)  and  the  SoHdtor-General  (^  were  not 
called  upon  to  address  the  house;  their  Lordships  delivering  the 
following  opinions : 

The  Lord  Chancellor  0  : 

My  Lords,  it  is  clear  in  this  case  that  the  purcliase  of  each  lot 
was  a  distinct  contract.  The  question  is  as  to  lots  24  and  51, 
and  the  contest  of  the  appellants  is,  that  the  sale  having  been 
by  sample,  these  lots  were  not  conformable  to  the  sample.  The 
sale  took  place  on  the  19th  of  March,  and  the  delivery  was  to 
have  been  immediate,  but  did  not  take  place  until  early  in  April. 
Sold  as  claret  of  fine  quality  and  sufficiently  high  price,  the  ap- 
pellants *sent  a  sample  of  it  to  a  Mr.  Cooper^  of  Reading^  [253 
who,  upon  examining  it,  returned  it,  stating  that  the  wine  was 
wholly  unfit  to  be  offered  to  customers.  There  was  no  offer  by 
the  a{)pellant8  to  return  the  lots  before  the  14th  of  June,  which 
was  the  day  after  the  matter  was  brought  into  litigation,  the 
proceedings  having  commenced  on  the  13th. 

There  is  no  doubt  that  the  wine  was  delivered,  and  there  is  no 
doubt  that  it  was  not  according  to  sample ;  but  there  is  one  mat- 
ter which  it  was  undoubtedly  thrown  upon  the  appellants  to  prove 
namely,  the  timeous  rejection  and  return  of  the  thing  bought. 
The  question  is,  whether  that  has  been  clearly  made  out  and  es- 
tablished to  your  Lordships'  satisfaction.  However  unfortunate 
it  nuiy  be  for  these  gentlemen,  I  apprehend  that  the  only  con- 
clusion to  which  we  can  properly  come  is  that  this  was  not  done. 
These  gentlemen  had  really  only  one  thing  to  do,  or  rather  one 
of  two  things  to  do,  namely,  either  to  take  the  lots  and  pay  for 
them,  trusting  to  what  they  might  recover  in  a  subsequent  ac- 
tion ;  or  to  reject  them  at  once,  and  notify  to  the  vendor  that 
they  held  them  at  his  risk  and  disposition,  and  that  they  utterly 
abnegated  all  liability  and  all  responsibilit}'  in  respect  of  those 
wines.  I  say  they  might  have  done  that  on  the  6th  of  May ; 
but  nothing  whatever  was  done  until  the  13th  of  June,  when  the 
action  had  been  brought. 

I  apprehend  the  Court  would  have  been  entitled  to  come  to 
the  conclusion  that  there  had  not  been  such  a  clear  and  distinct 

(»)  Mr.  Toung,  Q.C.  O  Sir  George  Jessd,  Q.C. 

O  Lord  Hatherley. 
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notification  of  the  breaking  oft' of  the  contract  up  to  at  least  the 
13th  of  June  (whatever  there  may  have  been  on  tlie  14tli  of 
June)  as  would  justify  these  gentlemen  in  retaining,  as  they  did, 
the  goods  which  had  been  sold  to  tliem  without  paying  the  price 
for  them. 

It  was  suggested  in  argument  that  in  effect  there  was  no  con- 
tract between  the  parties  as  to  the  quality  of  the  wine.  A  case 
was  cited  in  which  a  person  engaged,  not  to  sell  a  definite  thing 
in  csse^  but  to  supply  certain  quantities  of  yarn  according  to  sam- 
ple (').  He  might  supply  the  yarn  from  whencesoever  he  pleased  ; 
there  might  not  be  a  single  hank  of  it  in  esse  at  the  time  beyond 
the  sample  of  it.  He  furnished  sonic  jute  instead  of  flax.  There 
the  very  contract  was  for  flax,  not  for  jute  —  a  thing  different  in 
rrrum  natard  ;  but  here  the  contract  is  for  certain  specified  wines 
254]  sent  *over  by  a  certain  firm,  and  lying  in  certain  specified 
cellars.  The  parties  were  both  of  them  acting  bondjide.  Botii 
the  vendor  and  the  vendee  thought  that  it  was  wine  of  the  quality 
represented  by  the  sample  ;  both  thought  so  up  to  the  \cv\  mo- 
ment of  the  communication  from  Rcadiyig,  Those  gentlemen 
found  that  when  they  received  the  goods  the  articles  supplied 
were  not  what  they  conceived  that  they  ought  to  be.  They  had 
it  in  their  power  either  to  accept  them  and  pay  for  them,  re- 
serving all  their  rights,  or  to  reject  them  and  notify  the  rejec- 
tion. It  appears  to  me  that  they  have  not  done  either  the  one 
or  the  other,  and  the  consequence  is  that  they  arc  now  liable  for 
the  price. 

I  think,  therefore,  my  Lords,  that  all  that  we  can  do  is  to 
affirm  the  interlocutors  of  the  Court  of  Session  and  dismiss  the 
appeal  with  costs. 
Lord  Chelmsford  : 

Reference  has  been  made  to  the  difference  between  the  law 
of  England  and  the  law  of  Scotland  as  1o  the  right  of  a  purchaser 
to  rescind  a  contract,  and  therefore  I  will  say  a  few  words  upon^ 
that  subject. 

In  England^  if  goods  are  sold  by  sample,  and  they  are  deli- 
vered and  accepted  by  the  purchaser,  he  cannot  return  them  ;  but 
if  he  has  not  completely  accepted  them,  that  is,  if  he  has  taken 
the  delivery  conditionally,  he  has  a  riglit  to  keep  the  goods  for 
a  snflicient  time  to  enable  him  to  give  them  a  fair  trial,  and  if 
they  are  found  not  to  correspond  with  the  sample  he  is  then  en- 
titled to  return  them. 

As  I  understand  the  law  oi  Scotland,  {{\\\\o\v^\  the  goods  have 
been  accepted  by  the  purchaser, yet  if  he  find  that  they  do  not 
correspond  witli  the  sample,  he  has  an  absolute  right  to  return 
them. 

(')  Jaffe  V.  RiUhie,  23  Dunlop,  242. 
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In  England^  if  a  horse  is  sold  with  a  warranty  of  soundness 
and  it  turns  out  to  be  unsound,  the  purchaser  cannot  return  the 
horse,  unless  there  is  a  stipulation  in  the  agreement  that  if  the 
horse  does  not  answer  to  the  warranty  the  purchaser  shall  be  at 
liberty  to  return  it ;  but  all  that  he  can  do  is  to  offer  to  return 
the  horse  to  the  seller,  and  if  the  seller  refuses  to  receive  back 
the  horse  then  the  purchaser  may  sell  the  horse  and  recover  the 
difference  in  price.  In  Scotland,  as  I  understand  the  law  of  that 
country,  there  would  be  an  absolute  right  to  return  the  horse 
upon  the  discovery  *of  its  unsoundness,  without  any  [255 
stipulation  to  that  effect  in  the  agreement. 

The  appellants  here  state  that  the  wine  was  not  conformable 
to  contract;  and  that  they  rejected  the  lots  and  "  timeously" 
offered  to  return  them.  I  was  rather  astonished  to  hear  it  stated 
at  the  bar,  that  upon  these  pleas  in  law  it  was  incumbent  upon 
the  respondent  to  show  that  there  had  not  been  an  offer  to  re- 
turn the  wines  without  delay  ;  that  is,  that  it  was  the  incumbent 
duty  of  the  respondent  to  prove  that  which  it  would  have  been 
almost  impossible  for  him  to  prove  in  this  case,  namely,  a  nega- 
tive ;  that  there  had  not  been  an  offer  to  return.  We  were  also 
warned,  that  if  we  decided  otherwise  we  should  change  the  law 
of  Scotland  in  this  respect.  I  do  not  think  that  the  law  of  Scot- 
f*nid  is  so  unreasonable  as  to  require  a  party  to  prove  a  negative 
by  way  of  anticipation  to  an  affirmative  defence.  The  appel- 
lants assumed,  and,  as  it  appears  to  me,  properly  assumed,  the 
-lefence  by  their  plea  in  law,  and  by  the  act  of  6  Geo.  4,  c.  120, 
t  heir  plea  in  law  is  to  be  held  on  the  sole  ground  of  their  defence, 
and  therefore  I  apprehend  that  the  onus  of  proving  that  the  goods 
had  been  returned,  or  that  there  had  been  an  offer  to  return 
them,  lay  upon  the  appellants. 

Xow  the  questions  which  arose  upon  the  pleas  in  law  were 
these  —  First,  did  the  wine  correspond  with  the  sample?  Se- 
condly, was  there  any  improper  delay  in  discovering  the  defect- 
ive quality  of  the  wines  ?  and,  thirdly,  was  there  any  improper 
delay  in  the  offer  to  return  them  ? 

With  regard  to  the  wine  not  corresponding  with  the  sample, 
there  can  be  no  doubt  whatever  that  large  quantities  of  the 
wine  in  both^lots  were  utterly  bad,  and  could  in  no  way  what- 
ever be  said  to  conform  to  the  sample.  And,  therefore,  upon 
the  discovery  of  that  fact,  the  appellants  had  a  clear  right,  not. 
as  appeared  to  be  contended  in  the  course  of  the  argument,  to 
retain  the  good  wine  and  return  the  bad,  but  to  rescind  the  con- 
tract  for  those  lota  altogether.  The  contracts  being  entire  for 
each  lot,  the  only  way  in  which  the  appellants  could  discharge 
themselves  from  their  obligation  was  by  returning,  or  ottering 
to  return,  the  whole  of  the  lots. 
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Now,  was  there  delay  in  ascertaining  the  defective  quality  of 
the  wine  ?  It  appears  that  at  least  the  muddy  unpleasant  state 
of  the  wine  might  have  been  discovered  in  the  course  of  a  week, 
256]  perhaps,  *at  the  most.  And  therefore,  I  think  that  the 
time  which  was  taken  by  the  appellants  before  they  discovered 
these  defects,  amounted  to  an  improper  delay. 

But  with  regard  to  the  ofter  to  return  the  lots,  the  case  is  so 
perfectly  clear  against  the  appellants  that  I  should  be  content  to 
rest  my  opinion  entirely  upon  that  point  alone.  Where  a  party 
desires  to  rescind  a  purchase  upon  the  gronnd  that  the  quality 
of  the  goods  does  not  correspond  with  the  sample,  it  is  his  duty 
to  make  a  distinct  offer  to  return,'  or  in  fact  to  return  the  goods 
by  stating  to  the  vendor  that  the  goods  are  at  his  risk,  that  they 
no  longer  belong  to  the  purchaser,  that  the  purchaser  rejects 
tliem,  that  he  throws  them  back  upon  the  vendor's  hands,  and 
that  the  contract  is  rescinded. 

Now,  was  there  any  such  offer  made  on  the  part  of  the  appel- 
lants in  this  case  ?  I  am  quite  clear  that  there  never  has  been, 
from  first  to  last,  any  such  distinct  notice  or  offer  to  return  the 
goods  as  was  required  to  enable  the  purchaser  to  throw  up  the 
contract,  and  so  to  relieve  himself  from  the  liability  of  paying 
the  price  of  these  goods ;  and  therefore  I  think,  with  my  noble 
and  learned  friend,  that  the  interlocutor  ought  to  be  affirmed. 
Lord  Colonsat  : 

The  point  we  have  now  to  determine  is,  whether  the  ap{»el- 
lants  did  in  due  time  offer  to  return  the  goods  —  or  rather  reject 
the  goods ;  because  rejection  implies  all  that  was  necessary  upon 
their  part,  as  purchasers  of  the  goods,  when  they  found  that  they 
did  not  accord  with  the  samples.  Now,  it  appears  that  neither 
was  there  a  timeous  notice  of  the  goods  being  disconform  to 
sample,  nor  was  there  throughout,  until  the  14th  of  June  (and 
I  doubt  if  even  thenV  an  offer  or  a  proposal  to  return  them,  or 
a  d«»ing  of  that  whicli  was  necessary  to  their  rejection. 

It  appears  that  very  soon  after  the  sale  the  appellants  obtained 
samples,  called  in  a  skilled  person  to  assist  in  examining  them, 
and,  being  satisfied,  they  sent  for  and  obtained  the  goods,  A 
month  elapsed  before  they  did  anything.  It  was  not  till  the  6th 
of  May  that  any  positive  objection  was  made  to  the  particular 
lots.  The  matter  went  on  in  this  way.  Certain  objections  were 
taken ;  a  correspondence  ensued  ;  but  never  at  any  stage  —  cer- 
257]  tainly  not  *until  the  14th  of  June  —  does  it  appear  that 
they  rejected,  in  the  proper  and  legal  mode,  those  particular 
parcels.  They  did  not  sUite  that  they  were  at  the  risk  of  the 
seller;  in  short,  they  did  not  fulfil  that  which,  for  such  a  pur- 
pose, is  incumbent  upon  a  purchaser.  They  retained  the  goods 
and  refused  to  pay  the  price  for  them. 
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Both  parties  were  wrong  in  their  views  of  tlie  laws  hi  the  early 
part  of  these  proceedings.  It  appears  tliat  the  respondent  was 
of  opinion  that  all  the  purchases  made  at  that  sale  were  to  he  re- 
garded as  one  transaction,  and  that  it  was  not  competent  to  tlio 
appellants  to  object  to  any  particular  lots  of  the  purchase  The 
appellants  were  under  that  impression  too;  but  the  judgment 
pronounced  by  the  Lord  Ordinary  (')  was  that  each  lot  was  to  be 
dealt  with  as  a  separate  purchase.  The  sending  of  the  summons 
to  the  agent  of  the  appellants,  requesting  him  to  accept  the  ser- 
vice for  his  clients,  and  his  acceptance,  is  the  strongest  possible 
intimation  that  he  no  longer,  considered  that  they  had  then  any 
right  to  rescind  the  contract. 

The  cases  which  have  been  referred  to  as  impeaching  the  doc- 
trine laid  down  by  the  Judges  in  this  case  are  not  at  all  in  point, 
particularly  the  case  of  Jaffe  v.  Ritchie  (^),  which  is  wholly  away 
Ironi  it.  There  the  purchase  was  of  flax  yarn,  and  it  turned  out, 
when  the  bleacher  came  to  examine  the  goods,  that  a  large  por- 
tion was  not  flax,  but  jute.  It  was  held  that  the  party  was  not 
bound  to  take  jute  instead  of  flax — a  difl:erent  article.  I  there- 
fore my  Lords,  come  to  the  same  conclusion  as  that  of  my  noble 
and  learned  friends. 
Lord  Cairns  : 

My  Lords,  I  entirely  agree  with  the  judgment  now  proposed 
to  be  pronounced. 

Interlocutors  complained  ofaffirmcdy  and  appeal  dismissed  icilh  costs. 

Agent  for  the  Appellants :  R.  31.  Gloarj. 

Agents  for  the  liespondents :  Simson  rf-  Wakeford. 

Q)  Lord  Gifford,  O  38  Dunlop,  243. 

In  execntory  contracts  of  sale  if  the  tlie  property.    Leavenworth  v.  Parker, 

vendee  accept  goods  thereunder  and  do  02  Barb.,  133. 

not,  after  a  reasonable  time  for  inspcc-  But  an  acceptance  of  the  goods  does 

lion,  offer  to  return  them,  or  notify  the  not  waive  a  right  of  action  for  fraud 

vendor  to  take  them  back  ho  cannot  re-  practiced  by  the  seller  in  packing  the 

cover  damages  upon  the  theory  that  goods.  M'lUurd  v.  Merrett,  4.5  Barb.,  395  ; 

they  were  not  of  tlie  quality  or  descrip-  Womlriiff  v.  Peteraon,  51  Barb.,  253. 

tion  called  for  by  the  contract.    Heed  v.  So  a  vendee  may  recover  on  an  ex- 

Jlandall,  29  N.  Y.,  358 ;  Younffft  v.  Kent,  press  warranty  notwithstanding  he  re- 

2  Sweeney.  248;  Weaver  v.  Wisn€r,oi  ceive  and  retains  the  property.    EuMtw 

Barl)our,  638 ;  Leavenworth  v.  Parker,  Krkler, 41 N.  Y.,  488 ;  OiUoa  v. Bluffham, 

53  Barb.,  133 ;  Woodmff  v.  Peterson,  53  43  Vermont, 410 ;  S  C,  1 1  Am.  Law  Ke^., 

Barb.,  252;  Delafleld  v.  De  Graic,  3  :S.S.,7S;Wellsv.  Sclwood,^lBaTh.,2m. 

'Keyes,  467,  471 ;  9  Bosw.,  1.  Though  the  warranty  be  made  on  de- 

So  by  acceptance  the  vendee  waives  livery  of  the  goods,  if  the  vendee  has 

a  right  to  insi^i^tthat  the  goods  are  short  not  paid  for  them.   Vincent  v.  Leland, 

in  weight.    Fitch  y. Carpenter ^  43  Barb.,  100  Mass.,  433  ;  but  see  Roaeorla  v.  TfM- 

40.  mafi,  3  Queen's  Bench,  234  ;  43  Eng.  C.L.. 

If  the  defect  be  not  apparent  the  vcn-  S.  C,  1  X.  Y.  Leg.  Obs.,  330,  as  to  the  vali- 

dee  is  entitled  to  an  opportunity,  and  a  dity  of  a  warranty  after  purchase.    Tli« 

reasonable  time  to  ascertain  the  defects,  latter  case  however,  was  consistent  with 

If  then  discovered  he  is  bound  to  give  a  warranty  after  sale  and  delivery,  so 

notice  to  the  vendor  or  offer  to  return  tliat  it  was  without  consideration.  ' 

3  Eng.  Rep.I  25 
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J.C  *  June  11, 1872. 

William  Raixy,  Appellaht; 

AND 

Alexander  Bravo,  Respondent. 
287J  *^^  appeal  from  the  supreme  court  of  the  settlement 

OF  sierra  LEONE. 

[Law  Reports,  4  Privy  Council  Cases,  287.] 

Arytion  for  libel — Letter  containing  libel  destroyed  by  defendant  —  Secondary  eru 
dsiice  —  Variajice  between  defamatory  words  alleged  in  declaration  and  proof — 
Sierra  Leone  Ordinance,  No.  4  of  1803  —  I'liat  by  Judge  wUIioat  jury  —  Amend- 
ment of  declaration,  time  to  apply  for — Discretion  of  Judge. 

In  an  action  of  libel  the  defamatory  words  set  out  in  the  declaration  must  bo 
proved  as  laid,  and  it  is  a  fatal  variance  if  the  words  as  allefred  are  materially 
qualified  by  evidence  of  words  not  contained  in  the  declaration,  although  sucli 
words  as  qualified  are  still  libellous. 

The  defendant,  after  the  publication  of  a  libel  and  before  the  action  was  brought, 
destroyed  the  letter  containing  the  libellous  words : 

Held,  that,  as  tlie  defamatory  writing  was  not  in  existence,  secondary  evidence 
of  the  contents  of  the  letter  by  witnesses  who  heard  it  read  was  admissible,  but 
that  the  actual  words  used  as  laid  in  the  declaration  must  be  proved,  and  not  the 
Hul)stance  or  impression  the  witnesses  received  of  the  words,  as  otherwise  the 
witnessc.'',  and  not  the  Court  or  jurv,  would  bo  made  the  judges  of  what  was  a 
libel. 

This  was  an  action  of  libel  brought  in  the  Supreme  Court  of 
Sierra  Leone  by  the  appellant,  a  barrister  practising  as  an  advo- 
288]  cate  *and  attorney  in  the  Courts  in  the  colon}-,  against  the 
re3|)ondent,  a  police  magistrate  in  that  colony. 

The  first  and  second  counts  of  the  plaintiffs  declaration  set 
out  the  libol  as  follows:  "Tell  Gilphi"  (meaning thereby  that 
a  certain  person  was  to  tell  one  Gilpin^  who  was  a  client  of  the 
l>laintiff'8)  "that  I  have  prohibited  ^Iv,  Raiwj  from  practising 
in  my  Court"  (meaning  thereby  that  the  defendant  had  prohi- 
bited the  plaintiff  from  practising  in  his  said  profession  in  the 
])olice  court  of  Freetown)^  "  and  there  was  no  necessity  for  him 
[Gilpin)  to  employ  a  lawyer;  but  if  he  required  a  lawyer,  to 
employ  Mr.  Walcoti^^  (meaning  another  advocate  and  attoruey- 
at-law  of  the  said  Supreme  Court),  "  who  was  a  clever  lawyer, 
and,  what  is  more,  he  is  an  honest  man  "  (meaning  thereby  that 
the  plaintiff  was  not  a  clever  lawyer  or  an  honest  man) :  The 
plaintiff  laid  his  damages  at  £3,000. 

Before  the  plaintift*  tiled  his  declaration,  he  caused  a  notice  of 
motion  to  be  served  on  the  defendant's  attorney  of  his  intention 
to  apply  to  the.  Court  for  a  rule  calling  upon  the  defendant  to 
show  cause  why  the  plain tift' should  not  be  at  liberty  to  inspect 
and  take  a  copy  of  the  letter  written  by  the  defendant  to  the 
police  clerk,  and  in  which  the  libel  conii>laincd  of  was  set  out. 

*  Present ;— Sir  J.vMr:^  Willi  A>f  Colville,  Sm  Montague  Edwaud  Smith, 
and  Sir  Robert  PoRRErr  Collier. 
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In  this  affidavit  the  libel  was  set  forth  precisely  as  it  was  subse- 
quently laid  in  the  declaration.  In  reply  to  this  affidavit,  the 
defendant,  by  an  affidavit  made  by  himself,  swore  *'  that  the 
letter  referred  to  in  the  affidavit  oF  the  plaintiff,  had  been  torn 
in  pieces  by  the  defendant,  and  the  pieces  thrown  in  the  street/' 

The  defendant  pleaded  not  guilty;  and  issue  being  taken 
thereon,  the  action  came  on  for  trial  on  the  29th  of  November, 
and  the  Ist  and  2d  of  December,  1869,  before  Ilis  Honor,  Gconjc 
French^  the  Chief  Justice  of  the  Supreme  Court  of  AS<>rra  Leone, 
without  a  jury,  according  to  the  provisions  of  the  S^'eira  Leone 
Ordinance,  No.  4  of  1866,  sect.  11,  which  abolished  trial  by  jury 
in  civil  actions. 

At  the  trial  the  plaintiff  conducted  his  case  in  person,  when 
the  following  evidence,  as  appeared  from  the  Chief  Justice's 
notes  relative  to  the  libel,  was  given  on  the  part  of  the  plaintiff. 
MetzgeVj  the  police  clerk,  stated,  "  The  substance  of  the  part  of 
the  letter  which  I  read  out  I  recollect.  It  was  to  this  effect :  I 
was  to  tell  Gilpin  that  his  case  was  not  a  case  for  a  lawyer, 
*and  that  he  (the  Major)  was  detained  at  Government  [289 
House,  and  could  not  come  down  that  day.  The  letter  said  h*e 
had  heard  Gilpin  had  employed  Mr.  Raiwj  (the  plaintiff),  but 
Mr.  Rainy  was  not  allowed  to  practice  in  his  Court  until  he  had 
apologized  for  his  conduct  towards  him  (the  defendant)  whilst 
lie  was  sitting  on  the  bench  at  the  Police  Court  soihe  time  be- 
fore." In  another  part  pf  his  evidence  the  witness  stated,  "I 
read  letter  out  because  there  was  a  direction  in  letter  for  me  to 
tell  Gilpin  and  the  people  that  on  account  of  Mr.  Rainy^s  con- 
duct towards  magistrate  (the  defendant)  he  had  prohibited  him 
from  practising  \\\  his  Court  until  he  had  apologized  for  his  con- 
duct towards  him."  The  witness  further  stated,  in  answer  to  a 
question  of  the  Chief  Justice :  "  there  was  a  direction  in  the  letter 
to  tell  Gilpin  and  people  about  plaintiff's  conduct  to  defendant, 
and  defendant  having  prohibited  him  practising  in  his  Court  until 
he  had  apologized  for  his  conduct."  JjahCy  another  witness, 
stated,  "  The  substance  of  the  letter  was  as  follows :  The  defend- 
ant wrote  to  Police  Clerk,  Me(zg(r,  to  say  he  was  at  Government 
Ilouse,  and  would  not  be  at  Police  Court  before  a  certain  time, 
which  I  don't  now  recollect;  that  Gilpin  need  not  employ  a 
,  lawyer;  that  it  was  not  necessary.  But  at  all  events,  if  he  did 
so,  he  was  not  to  employ  the  plaintiff,  in  consequence  of  his 
conduct  in  his  Court  some  days  before,  until  he  should  have 
made  ample  apology;  that  he  could  employ  Mr.  Walcott,  who 
was  a  clever  lawyer,  besides  an  honest  man.  There  was  a  post- 
script to  the  letter  to  the  effect,  'Read  this  letter  publicly  in 
Court* "  JarreUy  another  witness,  stated,  "  The  substance  of  ic 
was:  Tell  Gilpin  I  am  going  to  Government  House,  and  I  will 
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not  be  back  before  a  certain  stated  time.  That  3Ielzger  was  to 
tell  Gilpin  he  did  not  require  a  lawyer,  but  that  if  he  did  employ 
one,  he  was  to  employ  Walcotf^  who  was  au  honest  man,  and  not 
Mr.  Raimj^  as  he  had  prohibited  Mr.  Bamy  from  practising  in 
that  Court  for  having  insulted  him  some  days  previously." 
6^7/)m  another  witness,  stated:  "  The  letter  stated :  "Tell  Gitp'tn 
I  am  engaged  at  Government  House ;  his  case  will  be  remanded 
till  Wednesday:  that  he  need  not  employ  any  lawyer;  but  if 
lie  is  so  foolish  as  to  employ  any  lawyer,  he  need  not  employ 
Rainy ^  as  he  came  into  Court  on  Saturday  and  insulted  me  while 
on  the  bench,  and  unless  he  makes  an  apology  in  open  Court  I 
290]  will  *not  allow  him  to  come  into  the  Police  Court."  The 
affidavit  of  the  appellant,  and  the  affidavit  of  the  defendant,  here- 
inbefore referred  to,  were  put  in  evidence  at  the  trial  on  the  part 
of  the  plaintiff 

No  evidence  was  given  on  the  part  of  the  defendant,  who  did 
not  appear  either  in  person  or  hy  counsel  at  the.  trial,  and  no 
objection  was  taken  by  the  Court  during  the  trial  to  the  wit- 
nesses speaking  as  to  the  substance  of  the  letter  containing  the 
libel. 

At  the  conclusion  of  the  trial,  the  Chief  Justice  fidjounied  the 
case  sine  die  for  judgment,  and  on  the  17th  of  December  an- 
nounced in  open  Court  that  he  would  deliver  his  judgment  ou 
the  21st  of  that  month. 

On  the  2l8t  of  December,  1869,  the  Chief  Justice  proceeded 
to  give  judgment  in  the  action,  and  while  he  was  taking  excep- 
tion to  the  evidence  given  at  the  trial  by  the  plaintiif 's  witnesses, 
na  speaking  only  to  the  substance  of  the  libel,  proposed  to  the 
l)laintitt* that  he  should  elect  to  be  nonsuited;  but  the  plaintitf 
submitted  that,insteadof  beingnonsuitcd,the  declaration  should 
be  amended  to  make  it  correspond  exactly  with  his  proof.  The 
Chief  Justice  refused  to  permit  this,  and  subsequently  declined 
to  hear  anything  further  from  the  plaintitf,  insisting  that  it  was 
not  proper  that  the  plaintiff  should  address  him  whilst  he  was 
giving  his  judgment.  His  Honor  then  gave  his  verdict  or  judg- 
ment for  the  defendant,  chiefly  on  the  groundj  that  the  witnesses 
spoke  to  the  substance,  and  not  the  exact  words  contained  in  the 
letter. 

The  appellant  moved  the  Supreme  Court  for  a  rule  msl  th.at 
the  verdict  be  entered  for  him,  or  for  a  new  trial  in  the  action, 
and  the  rule  was  subsequently  granted  for  a  new  trial  only. 

By  an  order  of  the  Supremo  Court,  bearing  date  the  30i!i  of 
March,  1870,  the  rule  for  a  new  trial  was  dis^-liarged  with  costs. 

The  present  appeal  was  brous^ht  from  this  order  refusing  the 
rule  for  a  new  trial.  The  appellant,  in  his  case,  submitted,  that 
the  judgment  ought  to  be  reversed,  and  a  verdict  entered  for 
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him,  with  such  damages  as  their  Lordships  should  think  fit  to 
award. 

The  Appellant  in  person : 

There  are  three  grounds  upon  which,  I  contend,  the  Court  be- 
low was  wrong  in  law.  Frst,  that  the  libel  was  proved ;  and,  se- 
condly *even  if  the  exact  words  were  not  proved,  and  there  [291 
was  a  variance  between  the  libel  alleged  and  the  evidence,  the 
Judgeought  to  have  allowed  leave  to  amend  the  declaration  ;  and 
lastly,  that  the  Judge  had  no  power  to  adjourn  the  trial  sine  die. 

First,  I  submit,  that  the  libel  set  forth  in  the  declaration  was 
sufficiently  proved  by  the  witnesses,  and  also  by  the  affidavit  of 
the  respondent,  who  therein  admits  the  libel.  No  objection  was 
taken  at  the  trial  by  the  learned  Judge,  who  tried  the  action 
without  a  jury,  under  the  Siara  Leone  Ordinance,  No.  4  of  1866, 
sect.  11,  to  the  witnesses  speaking  to  their  recollection  of  the 
substance  of  the  contents  of  the  letter  containing  the  libel,  which 
was  alone  sufficient  proof,  but  another  witness,  Gilpin,  deposed 
to  the  actual  words  themselves.  The  evidence  of  these  wit- 
nesses proved  so  much  of  the  libel  as  alleged  in  the  declaration 
as  was  necessary  to  maintain  the  action,  and  the  Judge  was 
wrong  in  disregarding  such  evidence :  Starkie  on  slander  and 
libel,  p.  345  [3d  cd.  by  FiAkard,']  Direct  evidence  could  not 
be  obtained,  as  the  respondent  himself  destroyed  the  letter  con- 
taining the  libel,  and  that  being  so,  he  could  not  object  to  se- 
condary evidence  of  the  contents  being  proved  by  witnesses. 
The  Chief  Justice  in  his  judgment  relied  upon  Gutsole  v.  Ma-' 
ihers  (*)  as  an  authority  to  justify  him  in  rejecting  the  evidence 
of  the  witnesses,  speaking  only  to  the  substance  of  the  defama- 
tory words.  That  case  does  not  apply.  There  is  no  decision 
similar  to  the  present  case  to  be  found  in  the  reports.  The  only 
authority  approaching  the  present  case  is  Txtijefs  Trial  (*).  That 
case,  it  is  true,  was  an  indictment  for  publishing  a  treasonable 
paper  not  in  evidence,  but  parol  evidence  of  the  contents  of  the 
paper  was  allowed.  Here  the  respondent  destroyed  the  letter, 
the  evidence  of  the  libel.  In  such  circumstances,  according  to 
the  rule  laid  down  in  Starkie  on  slander  and  libel,  p.  449,  citing 
Gathercole  v.  Miall  ('),  Fryer  v.  Gaihercole  (*)  and  Johnson  v.  IlmU 
S')n,  in  a  note  to  Walls,  v.  Frascr  (^),  where  a  printed  libel  is  de- 
stroyed, evidence  ofa  corresponding  copy  is  admissible.  I  submit, 
that  in  this  case  secondary  evidence  was  admissible,  and  that  the 
learned  Judge  *improperly  rejected  the  testimony  of  the  [292 
witnesses.  The  respondent,  in  his  affidavit,  admitted  destroying 
the  letter.  Such  admission  is  conclusive,  and  he  could  not  con- 
tradict it  if  he  had  appeared  at  the  trial :  liex  v.  Archer  (^). 

C)  1  M.  4$  W.,  495.  C)  4  Ex.,  202. 

C)  6  St.  Tr.,  229 ;  Note  to  Rex  v.  Wat-        (*)  7  A.  &  E.,  232. 
9on,  2  T.  B.,  203.     O  15  M.  &  W.,  319.        (•;  Note  to  Rex  v.  Watson,  2  T.  R.,  203. 
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Secondly,  assuming  th«at  there  was  a  variance  between  the 
words  declared  on  a!id  the  proof,  the  learned  Judge  refused  the 
right  to  amend  the  declaration.  The  Sierra  Leone  Ordinance, 
Xo.  4  of  1866,  sect.  11,  providos  for  the  trial  of  civil  actions  by 
a  Judge  without  a  jury,  and  enacts  that  "  the  proceedings  upon 
and  after  such  trial,  as  to  the  powers  of  the  Court  or  Judge,  the 
evidence  and  otherwise,  shall  be  the  same  as  in  the  case  of  a 
trial  by  jury."  [Sir  Montagus  Smith:  Similar  provisions  is 
made  by  tlie  Common  Law  Procedure  Ad,  17,  &  18  Vict.  c.  125, 
sect.  1.]  Under  this  ordinance  the  action  was  tried  by  the  Chief 
Justice  sitting  as  a  jury,  and  he  has,  under  the  11th  sect,  of  that 
Ordinance,  the  same  powers  as  a  Judge  of  a  Court  of  record  iu 
Enfjlimd,  Had  it  been  a  jury  trial  I  should  have  applied  for  leave 
to  amend  while  the  Judge  was  summing  up.  [Sir  Montague 
Smith  :  It  is  at  that  stage  of  the  trial  allowed  sometimes,  but 
only  as  a  matter  of  special  favor.]  The  proper  time  for  the 
learned  Judge  to  have  intimated  his  opinion,  that  variance  be- 
tween the  declaration  and  pi^oof  was  fatal,  was,  during  or  at  the 
end  of  the  trial,  when  leave  could  have  been  obtained  to  amend, 
but  the  Judge  could  not  in  his  judgment  reject  the  evidence  as 
to  proof  of  the  libel,  after  he  had  admitted  it  on  the  trial.  From 
the  course  taken  at  the  trial  there  was  no  means  of  discovering 
that  the  learned  Judge  had  rejected  the  evidence  of  any  one  of 
the  witnesses,  and,  I  submit,  it  was  not  too  late  to  amend  when 
I  a]")plied :  Saunders  v.  Bate  ("). 

Thirdly,  the  learned  Judge  had  no  power  to  adjourn  his  judg- 
ment sine  die.  Sect.  3  of  the  Sierra  Leone  ordinance  applies  only 
where  the  Judge  from  ilhiess  or  absence  of  one  of  the  Judges  is 
obliged  to  adjourn  the  Court.  Had  he  delivered  judgment  at 
once,  as  in  the  case  of  a  Judge  who  tries  a  case  with  jury, 
on  his  summing  up,  I  should  then  have  applied  to  amend  the 
declaration.  Again,  he  was  wrong  in  refusing  to  hear  me  when 
he  was  commencing  on  the  evidence  at  the  trial. 

293]     *-Mr.  A,  L.  Smith,  for  the  Respondent : 

The  appellant's  case  entirely  fails.  First,  it  appears  from  the 
Judge's  notes  that  the  substance  only  of  the  letter  containing  the 
alleged  libel,  and  not  the  actual  words  as  laid  in  the  declaration, 
was  spoken  to  by  the  appellant's  witnesses;  therefore,  in  law, 
the  Judge  was  bound  to  disregard  such  evidence,  and  he  has 
found,  as  a  matter  of  fact,  that  the  witnesses  only  si>oke  to  the 
substance. 

Secondly,  it  is  a  well  established  rule  of  English  law,  which 
law  prevails  in  Sierra  Leone,  that  in  an  action  of  libel  or  slander 
the  declaration  must  not  only  allege  the  defamatory  words  writ- 
ten or  said,  but  proof  must  be  given  of  the  precise  words,  not 
the  substance  only,  and  a  material  variance  is  fatal:  Siarkie  on 

O  1  H.  &  N.,  403. 
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evidence,  p.  632  [4th  ed.]  The  rule,  that  words  alleged  to  be 
defamatory  must  be  stated  positively  in  the  declaration,  and 
proved  as  laid,  Starlde  on  slander  and  libel,  p.  343  [3d  ed.],  is 
established  in  Wrighl  v.  Clemmts  (*),  and  i'lad  v.  Pike  (*).  In 
MaitUind  v.  GoUbwj  (^)  Lord  EUenborouyh  says,  "  that  the  plaint- 
itls  could  not  entitle  themselves  to  recover  unless  all  were 
proved."  Here  there  is  unquestionably  a  fatal  variance.  The 
libel  declared  on  was  a  very  different  libel  from  the  libel  proved. 
The  declaration  sets  out  the  defamatory  words  constitnting  the 
libel  to  be  these :  "  Tell  Gilpin  that  I  have  prohibited  Mr.  Raimj 
from  practising  in  my  Court,  and  there  was  no  necessity  lor  him, 
Gilpuiy  to  employ  a  lawyer;  but  if  he  required  a  lawyer,  to  em- 
ploy Mr.  Walcott^  who  was  a  clever  lavvver,  and,  what  is  more,  he 
is  an  honest  man."  Now,  the  plaintiff's  witnesses,  prove  an  en- 
tirely difierent  case.  AVhat,  as  appears  from  the  witnesses' 
recollection  of  the  contents  of  the  letter,  in  addition  to  the 
defamatory  words  set  out  in  the  declaration  was  this :  "  That 
the  appellant  was  not  to  be  allowed  to  practise  in  his  (the  re- 
spondent's) Court  unless  he  apologized  for  his  conduct  towards 
him  whilst  he  was  sitting  on  the  bench  of  the  Po'ice  Court  some 
time  before."  Such  a  qualilication  of  the  words  declared  on  as 
defamatory,  was  of  vital  importance,  and  the  controlling  words 
in  the  letter  have  not  been  declared  on. 

Thirdly,  as  respects  the  amendment  of  the  declaration,  it  was 
too  late  when  the  appellant  applied  to  the  Judge,  who  sat  as  a 
jury,  *when  delivering  judgment.  He  should  have  ap-  [294 
plied  for  leave  to  amend  at  the  end  of  his  case,  which  the  Judge, 
in  his  discretion,  might  have  allowed.  The  rule  of  this  tribunal 
is  not  to  interfere  with  the  judicial  discretion  of  a  Colonial  Court 
in  a  question  of  its  forms  and  practice  :  Grmii  v.  'fhe  ^Ina  In- 
surance Comjyanf/  {*). 

Lastly,  the  Chief  Justice  had,  by  the  Sierra  Leone  Ordinance, 
Xo.  4  of  1866,  sect.  8,  power  tp  adjourn  the  Court,  for  judgment. 
Keg.  V.  The  Mayor  of  Clonmel  (*)  is  an  authority  that  the  Court 
has  inherent  power  to  adjourn  from  time  to  time. 

The  consideration  of  their  Lordships'  judgment  was  reserved, 
and  now  delivered  by 
Sir  Montague  Smith  : 

This  is  an  action  of  libel  brought  by  the  appellant,  Mr.  Rainy ^ 
a  barrister  practising  in  the  colony  of  Sierra  Leone,  against  the 
respondent,  who  was  the  Police  Magistrate  of  Freetown,  in  that 
colony.  The  case  was  tried  before  the  Chief  Justice  without  a 
jury,  who,  after  taking  time  to  consider,  gave  judgment  for  the 
defendant  on  the  ground,  that  the  libel  was  not  proved  by  the 
evidence.    A  rule  for  a  new  trial  afterwards  obtained  by  the 

C)  3  B.  &  Al.,  603.  O  4  B.  C,  483.  (»)  2  East.  437. 

O  15  Moore's  P.  C.  Cases,  51C.  O  9  Ir.  C.  L.  Rep.  (N.  S.).  207. 
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appellant  was  dischargecl,  which  has  led  to  the  present  appeal. 
The  appellant  contends  that  the  judgment  is  wrong  on  two 
grounds.  lie  contends,  first,  that  the  libel  was  proved;  and 
secondly,  that  if  it  was  not  proved  and  there  was  a  variance,  the 
Judge  ought  to  have  amended  the  declaration ;  and  he  incident- 
ally complains  of  the  adjournment  as  having  interfered  with  an 
application  for  an  amendment. 

The  alleged  libel  is  contained  in  a  letter  written  by  the  re- 
spondent to  the  clerk  of  his  Court,  which  it  is  said  was  read  by 
the  clerk  to  several  persons.  It  is  alleged  in  the  declaration  to 
he  in  the  following  terms :  "  tell  Gilpin''  (meaning  the  Police 
Clerk)  "  that  I  have  prohibited  Mr.  liaiwj  from  practising  in  ray 
Court,  and  there  was  no  necessity  for  him,  Gilpin,  to  employ  a 
lawyer;  but  if  he  required  a  lawyer,  to  employ  Mr.  WalcoiV' 
(meaning  another  advocate  and  attorney-at-law  of  the  said 
295]  *Supreme  Court),  *'  who  was  a  clever  lawyer,  and  what 
is  more,  he  is  an  honest  man."  The  latter  words  are  thus  iu- 
nuendoed,  meaning  thereby  that  the  plaintiff  was  not  a  clever 
lawyer  or  an  honest  man.  The  letter  was  destroyed  by  the  de- 
iendant  himself  shortly  after  it  was  written.  Four  witnesses 
were  called  to  prove  the  contents  of  the  letter  which  had  been 
destroyed.  The  evidence  of  the  clerk  Metzger,  to  whom  it  was 
addressed,  and  of  two  others,  was  disregarded  by  the  Judge,  on 
the  ground  that  they  gave  evidence  of  the  substance  only  of  the 
letter,  and  not  of  the  very  words. 

It  is  unquestionably  true  that  the  words  charged  to  be  a  libel 
must  be  set  out  in  the  declaration.  If  the  defamatory  writing 
does  not  exist,  and  secondary  evidence  is  offered  of  its  contents, 
the  words  must  be  proved,  and  not  what  the  witness  conceives 
to  be  the  substance  or  the  effect  of  them;  for  otherwise  wit- 
nesses, and  not  the  Court  or  a  jury,  would  be  made  the  judges  of 
what  was  a  libel. 

The  Chief  Justice  seems  to  have  had  a  right  apprehension 
of  the  law,  but  their  Lordships  are  Ijy  no  means  satistied  that  he 
has  not  misapplied  it  In  this  case  such  secoixhiry  evidence  was 
admissible  as  could  be  obtained  from  the  recollection  of  the  wit- 
nesses who  heard  the  letter  read.  They  were  boutid  to  give  the 
words,  as  far  as  they  could  recollect  them,  and  then  the  inquiry 
would  be,  whether  their  recollection  and  accuracy  could  be 
trusted,  and,  whether  the  words  they  recollected  could  be  relied 
upon  as  giving  the  material  words  of  the  libel.  Although  in  the 
notes  of  the  Chief  Justice,  when  taken  literally,  it  would  appear 
that  the  substance  and  effect  of  the  letter  only  was  given  by  the 
witnesses,  yet  it  seems  to  their  Lordships  that  in  fact  the  wit- 
nesses must  have  been  giving,  or  intended  to  give,  the  material 
words  of  the  letter  as  they  recollected. 

The  evidence  of  the  principal  witness,  Joseph  Mdzgcr^  as  re- 
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ported  by  the  learned  Chief  Justice,  tlius  appears  upon  his 
notes :  "  The  substance  of  the  letter  which  I  read  out  I  recollect, 
it  was  to  this  eftect;"  undoubtedly  these  words,  if  taken  alone, 
would  import  that  the  witness  was  giving  merelj'  the  eifect  of 
the  letter;*  but  their  Lordships  cannot  think,  that  that  is  what 
the  witness  was  really  doing;  they  consider  that  what  he  was 
really  *attempting  to  do  was  to  give  the  words  as  far  as  [296 
he  recollected  them,  and  this  view  of  the  evidence  is  borne  out 
by  the  mode  in  which  the  note  of  the  learned  Chief  Justice  is  sub- 
sequently taken.  For  the  note  goes  on  :  "I  was  to  tell  Gilpin  his 
case  was  not  a  case  for  a  lawyer,  and  that  he  (the  Major)  was 
detained  at  Government  House  and  could  not  come  down  that, 
day."  Then  the  note  goes  on,  "  The  letter  said ;"  which  seems 
to  imply  that  the  witness  was  then  giving  his  recollection  of  the 
words  of  the  letter.  The  Chief  Justice's  note  is  in  these  terms : 
''The  letter  said  he  had  hoard  GUpin.  had  employed  Mr.  Rainy 
(the  plaintiff)  but  Mr.  Ilunj  was  not  allowed  to  practice  in  his 
(^ourt  until  he  had  apologized  iov  his  conduct  toward  him  fthe 
defendant)  whilst  he  was  sitting  on  the  Bench  of  the  Police 
Court  some  time  hefore."  Then,  in  another  part  of  the  evidence 
it  is  stated,  "  I  read  the  letter  out  because  there  was  a  direction 
in  the  letter  for  me  to  tell  GHim  and  the  people  that  on  account 
of  Mr.  Rainy's  conduct  towards  the  magistrate  (the  defendant) 
he  had  prohibited  him  from  practising  in  his  Court  until  he  had 
apologized  for  liis  conduct  towards  him."  Therefore,  the  wit- 
ness states  what  was  the  direction  in  the  letter,  and  apparently 
in  the  words  in  which  the  direction  was  given,  according  to  the 
best  of  his  recollection.  And  again  he  says,  in  reply  to  a  ques- 
tion of  the  Chief  Justice,  "  There  was  a  direction  in  the  letter 
to  icWGilpin  and  the  people  about  the  plaintiff's  conduct  toward 
the  defendant,  and  the  defendant  having  prohibited  him  prac- 
tising in  his  Court  until  he  had  apologized  for  his  conduct." 

It  is  not  necessary  to  go  through  the  other  witnesses,  but  it 
seems  to  their  Lordships  that,  taking  the  whole  of  the  note  to- 
gether, the  witness  Metzgn^  was  not  merely  giving  the  effect,  or 
the  inference  that  he  drew  from  the  language  of  the  letter,  but 
that  he  was  endeavoring  to  give,  as  far  as  he  could,  the  very 
words  of  the  writing. 

Their  Lordships,  therefore,  are  disposed  to  come  to  the  con- 
clusion that  the  learned  Judge  ought  not  to  have  wholly  dis- 
missed this  evidence  from  his  mind  in  coming  to  a  decision  upon 
the  case. 

But,  assuming  that  this  evidence  ought  to  have  been  regarded, 
their  Lordshipsthink  there  was  still  a  fatal  variance  between  the 
proof  and  the  declaration,  on  the  ground  that  words  greatly 
modifying  *tho3e  alleged  in  the  declaration  are  not  set  [29/ 
out.  The  libel  as  it  stands,  substantially  imputes  that  the  ap- 
3  Eno.  Rep.  26 
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pellant  was  prohibited  generally  from  practising  in  Court,  and, 
as  pointed  by  the  innuendo,  that  be  was  not  an  honest  man. 
Their  Lordships  by  no  means  desire  to  give  an  opinion  upon  the 
question,  whether  that  innuendo  is  supported  by  the  writinir. 
The  actual  words,  as  proved,  arc,  tliat  the  appellant  was  prohi- 
bited only  until  he  had  made  an  apology  for  an  insult  ottered  to 
the  respondent.  Both  the  passages  may  be  defamatory,  but  they 
are  libels  of  a  very  diftercnt  character.  When  a  passage  con- 
tains in  itself  a  complete  charge,  and  is  not  modified  by  other 
passages  in  the  same  letter,  it  is  not  necessary  to  set  out  the 
whole.  But  it  is  not  so  in  this  case.  The  omitted  words  clearly 
change  the  complexion  of  the  imputation,  and  aifect  the  infer- 
ence sought  to  be  drawn  from  the  reference  to  the  other  attor- 
ney, who  is  described  as  an  honest  man.  Even,  therefore,  if 
the  evidence  which  the  learned  Judge  shut  out  from  liis  consi- 
deration had  been  regarded,  their  Lordships  are  of  opinion,  that 
the  declaration  was  not  supported  by  reason  of  the  word^  of  the 
libel  not  being  correctly  set  out  in  the  declaration.* 
299]  *Their  Lordships,  therefore,  will  advise  Her  Majesty  to 
direct  that  the  order  of  the  Supreme  Court  be  varied,  and  that  an 
order  be  made  for  a  new  trial,  with  leave  to  the  appellant  to 
amend  his  declaration  as  he  shall  think  fit,  on  the  terms  of  the 
defendant  being  allowed  to  plead  dc  novo^  and  of  the  appellant 
paying  the  costs  of  the  trial  and  all  subsequent  costs  already  in- 
curred in  the  Court  below. 

With  regard  to  the  costs  of  the  appeal  their  Lordships  think, 
300]  *that  they  also  must  be  borno  by  the  appellant.  What 
they  propose  to  advise  is  an  indulgence  to  him,  for  he  did  not 
apply  to  amend  the  pleadings  at  the  proper  time,  and  he  refused 
a  nonsuit  when  he  might  have  had  it.  The  subsequent  costs 
their  Lordships  think  are  mainly  attributable  to  what  they  must 
deem  to  be  errors  on  the  part  of  the  appellant  in  these  respects. 

Their  Lordships,  as  I  have  said,  will  humbly  advise  Iler  Ma- 
jesty to  the  above  effect,  butthoy  desire  to  intimaten  to  the 
l)arties  that  the  case  appears  to  be  one  in  which  they  might  do 
well  to  agree  to  a  siet  processus.  They  cannot  judicially  advise 
that  course,  but  they  throw  it  out  for  the  consideration  of  the 
parties.  The  effect  of  a  slet  j^rocessus  would  be  that  each  party 
would  pay  hi^  own  costs,  including  the  costs  of  the  appeal ;  and 
having  made  this  suggestion  their  Lordships  will  delay  their  rc- 
l)ort  to  Her  Majesty  to  give  the  parties  an  opportunity  of  con- 
sidering it  ('). 

Solicitors  for  the  Appellant :  Ijamha^i  ^  Burgin. 
Solicitor  for  the  Respondent :  S.  Spofforth. 

*Tlie  portion  omitted  relates  to  a  question  of  practice  of  no  consequence  in  tliii 
country. —  N.C.M. 
(')  The  respondent  refused  to  agree  to  a  stet  procerus,  and  taxed  tlie  costs. 
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Eraser  and  others  v.  The  Telegraph  Construction  and  Main- 
tenance Company. 

[Law  Reports,  7  Queen's  Bench,  566.] 

BUI  of  Lading,  Construction  of  Contract  under  —  Description  of  Veael  as 

Steamsldp. 

Goods  were  sliipped  by  plaintiffi  on  board  defendants'  vessel,  under  a  bUl  of 
lading,  "  shipped  on  board  the  steamship  Ilibernia  .  .  .  from  Singapore  to  Lon- 
don .  .  .  with  Hberty  to  call  at  any  ports,  in  or  out  of  the  route,  to  receive  and 
discharge  coals  .  .  .  &c.,  and  to  transliip  the  goods  by  any  other  steamer*': 

Held,  that  the  contract  of  the  defendants  was  that  the  goods  should  be  carried 
on  board  a  ship  in  which  the  principle  motive  power  during  the  voyage  should 
be  steam. 

First  Count,  tliat,  in  consideration  that  pkintiffs  would  at 
defendants'  request  cause  to  be  shipped  on  board  a  certain 
steamship  of  the  defendants,  called  the  Ilibernia^  which  was  then 
possessed  of  such  motive  and  propelling  powers  as  steamships 
of  the  class  of  the  Illbernia  ordinarily  are  possessed  of,  certain 
goods,  to  wit,  black  pepper  and  coffee,  for  reward  to  defendants, 
defendants  promised  that  they  would  carry  the  said  goods  in 
the  said  steamship  from  Singapore  to  London,  and  would  dur- 
ing the  voyage  *use  and  employ  the  motive  and  propelling  [567 
powers  belonging  to  the  said  steamship;  that  plaintiff  accord- 
ingly shipped  the  goods ;  breach,  that  defendants  did  not  use  and 
employ  the  motive  and  propelling  powers  of  the  steamship  in 
tli^  manner  in  which  such  powers  are  employed  by  steamships 
in  the  usual  course  of  navigation ,  whereby  the  goods  were  delayed 
on  the  voyage  and  plaintifRj  lost  their  market. 

Second  count,  that  plaintiffs  delivered  to  be  parried  in  the 
Illbernia  the  goods  as  in  the  first  count  mentioried,  and  it  became 
the  duty  of  defendants  to  use  the  motive  powers  as  in  the  first 
count  mentioned  ;  breach,  that  they  did  not. 

Third  count,  that,  in  consideration  that  plaintiffs  would  ship 
goods  on  board  the  steamship  Hibcmia,  to  be  carried,  &c.,  as  iv 
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the  first  count  defendants  promised  that  they  would  carry  within 
a  reasonable  time,  which  they  did  not  do. 

Fourth  count,  alleging  that  it  was  the  defendants'  duty  to 
carry  the  goods  within  a  reasonable  time. 

Fifth  count,  that  the  goods  were  delivered  to  defendants,  as 
carriers  of  goods,  to  be  carried  within  a  reasonable  time ;  breach, 
that  they  did  not  so  carry. 

The  material  pleas  were  a  traverse  of  the  pronnses  and  duty 
respectively  as  alleged,  and  of  the  breaches,  on  which  issue  was 
joined. 

At  the  trial  before  Mellor,  J.,  at  the  sittings  in  London  after 
Michaelmas  Term,  1871,  it  appeared  that  the  plaintiffs  are  mer- 
chants at  Singapore,  and  they  in  November,  1870,  shipped  some 
pepper  and  coitbe  on  board  the  defendants'  vessel  the  Hibcmia, 
under  bills  of  lading  in  the  following  form  :  "  Shipped  in  good 
order  and  condition  in  the  steamship  Ilibernia  .  .  .  lying  off  the 
port  of  Singapore,  and  bound  for  London,  having  liberty  to  call 
at  any  port  or  port5  in  or  out  of  the  customary  route  in  any  order 
to  receive  and  discharge  coals,  cargo,  and  passengers,  and  for 
any  other  purpose  ...  to  tow  and  assist  vessels  .  .  .  and  to 
tranship  the  goods  by  any  other  steamer,  1796  bags  black  pepper, 
to  be  delivered  in  like  good  order  and  condition  at  the  port  of 
London,  inter  alia,  damage  from  machinery,  boilers,  or  steam, 
however  caused,  or  from  explosions,  heat,  or  fire  on  board  .  .  . 
default  of  engineer  excepted,  at  21.  per  ton  of  16cwt." 

The  Hibernbi  was  what  is  called  an  auxiliary  screw  steamer, 
c68]  ^^^^  *^^o^  ^  f^i^l  power  steamer.  The  captain  admitted 
that,  acting  on  the  defendants'  instructions,  he  had  made  a  sail- 
ing voyage  home,  having  originally  only  500  tons  of  coals  on 
board,  and  50  tons  remaining  at  the  end  of  the  voyage  ;  but  on 
the  voyage  he  met  with  an  unusual  amount  of  calm  weather. 
The  voyage  took  135  days,  being  longer  than  an  ordinary  voyage 
of  a  sailing  vessel,  and  from  sixty  to  seventy  days  being  the 
average  voyage  of  a  steamer  round  the  cape. 

The  plaintiffs  relied  on  the  third  and  fourth  counts. 

The  learned  judge  left  it  to  the  jury  to  say  whether,  having 
regard  to  the  nature  of  the  vessel  and  the  weather,  the  voyage 
had  been  made  in  a  reasonable  time  or  not. 

The  jury  found  for  the  defendants. 

A  rule  was  obtained  for  a  new  trial,  on  the  ground  that  tho 
judge  had  misdirected  the  jury  in  not  telling  them  that  the  con- 
tract was  for  carriage  in  an  ordinary  steamship;  and  that  the 
verdict  was  against  the  evidence. 

Pollock^  Q.C.,  and  Cohen  showed  cause,  and  contended  that 
there  was  no  warranty  in  the  bill  of  lading  that  the  liiberma  was 
an  ordinary  steamship,  which  was  what  the  contention  for  the 
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plaiutiffd  amounted  to.  "  Shipped  in  the  steamship  ILberma'' 
was  no  part  of  the  contract,  it  was  merely  the  description  of  the 
vessel  on  board  of  which  the  goods  were  received. 

Sir  J.  B.JCarslakCy  Q.C,  and  .1.  L.  Smilh  were  not  heard  in 
support  of  the  rule. 

CocKBURN,  C.J.  I  think  this  rule  should  be  made  absolute. 
The  miscarriage,  I  think,  has  arisen  from  the  virtual  abandon- 
ment of  the  first  two  counts,  though,  undoubtedly,  when  wc 
come  to  look  at  the  declaration  more  closely,  the  same  questions 
are  involved  in  the  third  cpunt,  which  alleges  a  non-perform- 
ance of  the  contract  on  the  part  of  the  shipowners  in  not  navi- 
gating with  reasonable  expedition.  The  first  question  which 
we  have  now  to  dispose  of  is,  whether  on  the  terms  of  this  con- 
tract it  was  necessary  that  the  ship  should  be  a  steamship.  She 
is  expresslv  so  called  in  the  bill  of  lading.  The  bill  of  lading 
also  contams  a  provision,  which  is  not  unimportant,  that  the 
vessel  shall  be  at  liberty  to  call  at  *any  port  or  ports  in  or  [569 
out  of  the  accustomed  route  in  order  to  receive  or  discharge  coals. 
She  is  also  at  liberty  to  tranship  snoods  into  any  other  steamer. 
The  effect  of  the  whole  of  that  is,  I  think,  to  make  it  incumbent 
on  the  shipowners  that  a  vessol,  by  which  these  goods  are  to  be 
shipped,  and  for  the  shipping  of  which  goods  on  board  the  vessel 
the  bill  of  lading  is  given,  shall  be  a  vessel  propelled  by  steam. 
I  am  very  far  from  saying  that  where  it  is  convenient,  as  it  often 
is,  for  a  steam  vessel  to  use  sailing  power  instead  of  steam  power 
when  the. wind  happens  to  be  favorable,  it  is  necessary  that  the 
vessel  should  be  at  all  times  and  under  all  circumstances  pro- 
pelled by  steam ;  but  the  meaning  of  a  vessel  being  a  sleamshij) 
is,  that  the  principal  motive  power  used  shall  be  the  power  of 
steam,  and  not  sails.  I  think  that  is  the  true  meaning  of  this 
contract,  and,  therefore,  that  it  should  have  been  left  to  the  jury 
to  say  whether  the  vessel  had  siitisfied  those  conditions.  But  I 
must  still  adhere  to  what  I  said  in  the  course  of  the  argument, 
that,  even  supposing  the  true  construction  of  the  contract  should 
be,  that  an  auxiliary  screw  steamer  would  have  satisfied  tlu^ 
terms  of  the  bill  of  lading,  it  appears  to  mo  that  that  involve'?? 
that  the  auxiliary  screw  power  should  be  used  so  far  as  it  is  rea- 
sonably possible.  It  might  happen  that  a  vessel  might  be  driven 
out  to  sea  far  from  a  coaling  port,  and  unable  to  get  coal ;  but 
so  far  as  it  is  practicably  possible,  there  is  an  engagement  that 
the  auxiliary  steam  power  shall  be  forthcoming;  and  it  is  not 
enough  for  the  captain  to  say,  "I  will  use  my  discretion  in  car- 
rying out  the  instructions  of  my  employer,  and  I  will  make  this 
a  sailing  voyage,  and  therefore  it  is  not  necessary,  when  my  . 
coal  is  exhausted  by  adverse  winds,  to  put  into  any  port  for 
coal."    If  the  case  goes  down  to  a  new  trial,  and  it  should  be 
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thought  expedient  to  enter  into  the  second  question,  I  must  say 
that  I  think  the  evidence  had  much  better  be  made  more  complete 
than  it  was  at  the  first  trial.    But  it  is  now  enough  to  say  that, 
according  to  the  construction  I  put  on  this  contract,  it  ineans 
that  this  vessel,  the  Hibemia,  on  which  these  goods  were  shipped, 
shall  be  a  vessel  being  primarily  and  principally  propelled  by 
steam  power,  and  not  by  mere  sailing  power.     That  appears  not 
to  have  been  the  way  in  which  the  case  was  left  to  the  jur}-,  and 
therefore  I  think  there  should  be  a  new  trial. 
570]     *Blackburn,  J.     I  also  think  there  should  be  a  now 
trial.     The  first  two  counts  at  the  trial  were  abandoned,  tlic 
plaintiffs  relying  on  the  others,  which  stated  in  substance  that 
the  goods  were  to  be  delivered  in  a  reasonable  time,  and  that  the 
defendants  did  not  deliver  them,  within  a  reasonable  time,  those 
counts  also  stating,  I  may  observe,  that  the  goods  were  put  on 
board  the  *'  steamship  "  Ihbcrnia,     Now  I  apprehend  that  upon 
those  counts  what  the  plaintiff's,  were  entitled  to  prove  was  that 
the  reason  why  these  goods  were  delayed  was  that  the  defend- 
ants, the  shipowners,  did  not  use  reasonable  exertions.     If  the 
voyage  had  been  delayed  by  a  storm,  or  by  anything  that  may 
happen  on  a  voyage  without  the  fault  of  anybody,  I  take  it  that 
would  not  have  proved  that  the  defendants  did  not  use  reasona- 
ble exertions,  because  the  delay  would  have  been  caused  by 
somethino^  over  which  they  had  no  control.     AVhat  is  meant  is, 
that  the  defendants  must  make  reasonable  exertions  under  tlie 
circumstances  to  carry  the  goods  on  board  the  vessel  on  which 
they  were  shipped.     Then  it  makes  the  greatest  difference  po.s- 
sible  wMiat  was  the  sort  of  ship  in  which  the  goods  were  to  bo 
carried,  according  to  the  contract,  and  within  what  time  it  was 
that  the  contract  ought  to  be  completed,  because  the  exertions 
are  to  be  reasonable  exertions,  and  they  would  vary  very  much 
with  tke  nature  of  the  ship.     If  the  contract  had  been,  *'  We 
will  carry  your  goods  on  board  this  ship,  which  is  a  sailing  ship, 
having  an  auxiliary  screw,  and  using  it  at  intervals  when  it  is 
convenient  so  to  do,"  then  their  duty  would  have  been  one 
thing;  but,  on  the  other  hand,  if  they  say,  **  We  will  carry  these 
goods  by  steamship,  working  as  a  steamship,  although  we  may, 
when  the  wind  is  favorable,  choose  to  run  her  as  a  sailing  vessel, 
and  a  sailing  vessel  only,"  that  would  involve  a  different  kind 
of  exertion:  because  in  one  case  they  would  use  a  great  deal 
more  steam  than  in  the  other.     The  view  that  my  Brother  Mel- 
lor  seems  to  have  taken  at  the  trial,  and  he  was  led  to  it  by  the 
course  the  evidence  took,  was  to  treat  this  as  if  it  was  clearly  a 
contract  to  carry  the  goods  by  a  ship  using  an  auxiliary  screw, 
and  an  auxiliary  screw  only.     In  that  view  of  the  matter  I  think 
bis  direction,  so  far  as  I  understand  it,  was  the  right  one,  namely, 
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that  the  jury  were  to  3ay  wliether  the  defendants  used  reasona- 
ble exertions,  and  used  coal  at  the  reasonable  and  usual  timos, 
at  the  *time8  which  are  customary  and  proper  with  an  [571 
auxiliary  screw.  But  then,  unfortunately,  as  it  seems  to  me,  on 
looking  at  the  bill  of  lading:,  the  contract  was  different.  The 
l)ill  of  lading,  notwithstanding  some  case  that  Mr.  Cohen  re- 
ferred to  in  the  Common  Pleas  (*),  must  be  taken  to  be  the 
contract  under  which  goods  are  shipped,  and  until  I  am  told 
differently  by  a  court  of  error,  I  shall  so  hold.  [The  learned 
judge  read  the  material  parts  of  the  biTl  of  lading.]"  I  can  in 
no  way  construe  that  as  meaning  more  or  le?s  tlian  this,  that  the 
goods  are  to  be  shipped  on  board  the  "  steamship''  Illbernia^ 
which  is  a  steamer  to  be  worked  as  a  steamer,  with  liberty  to 
tranship  to  any  other  steamer,  not  on  to  a  sailing  vessel,  but  on 
board  another  steamer.  I  can  only  construe  that  as  meaning 
that  it  is  part  of  the  contract  that  the  goods  are  to  be  forwarded 
per  steamer,  that  is,  by  a  vessel  worked  by  steam  motive  power 
principally.  It  is  not  necessary  that  it  should  be  worked  every 
day  by  steam  power,  bnt  worked  by  steam  power  as  the  chief 
and  principal  power.  If  that  is  taken  to  be  the  right  view  of 
the  contract,  and  that  was  to  be  the  kind  of  ship  that  the  goods 
were  to  go  by,  then  the  evidence  is  all  on  the  plaintiffs'  side. 
The  defendants  avowedly  tried  to  make  a  sailing  voyage,  merely 
using  the  screw  as  an  auxiliary,  that  is  to  say,  now  and  then, 
but  making  it  a  sailing  voyage,  and  consequently  the  vessel  took 
135  days,  while  a  steam  voyage  might  have  been  accomplished 
in  about  sixty-five  days.  Taking  that  view  of  the  contract,  I  have 
no  doubt  that  the  plaintiffs  are  right,  and  the  defendants  are 
wrong;  but  taking  the  view  my  brother  Mellor  took  of  it,  and 
the  way  he  left  it  to  the  jury,  I  am  not  prepared  to  say  whether 
the  jury  were  right  or  wrong.  This  is  a  case  in  which  it  is  re- 
quired that  the  evidence  should  be  looked  at  carefully,  and  I 
dare  say  the  jury  were  competent  judges  of  the  matter  ;  but,  at 
all  events,  I  think  there  ought  to  be  a  new  trial,  and  then,  if 
the  parties  question  this  ruling  upon  the  construction  of  the  con- 
tract, they  can  carry  the  case  to  a  court  of  error.  In  my  opinion 
the  proper  direction  was  not  left  to  the  jury,  inasmuch  as  they 
should  have  been  told  that  the  plaintiffs  *were  entitled  to  [572 
have  reasonable  exertions  made  and  that  the  goods  should  have 
been  carried  by  a  vessel  which  was  principally  a  steamer,  which 
seems  not  to  have  been  the  case,  and  therefore  I  think  there 
ought  to  be  a  new  trial. 

0)  Co?ien  had  referred  in  argument  evidence  was  adn-issible  of  aparol  ron- 

to  an  anonjmous  unreported  case  in  the  tract  that  goods  should  not  be  placed  on 

Common  Pleas,  in  which  he  was  under-  deck,  although  the  bill  of  lading  was  in 

stood  to  say  it  had  been  decided  tliat  the  ordinary  form. 
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Lush,  J.  I  am  of  the  same  opinion.  I  think  the  proper  con- 
struction was  not  put  upon  the  bill  of  lading  at  the  trial.  It  was 
not  the  contract  that  the  vessel's  steam  power  should  be  nse<i 
merely  to  supplement  her  sailing  power  when  the  wind  faile<l, 
and  Avhen  there  was  no  other  motive  power;  but  it  was  to  W- 
used  as  the  primary  motive  power,  so  as  to  keep  her  going  at  tlio 
same  rate  of  speed  as  if  she  had  been  purely  a  steam  ves5>el. 

Mellor,  J.  I  am  of  the  same  opinion.  I  did  not  at  the  trial 
put  the  construction  upon  the  contract  that  has  been  put  ujiou 
it  by  the  Court,  and  which,  upon  consideration,  I  entirely  agree 
with.  The  way  in  which  it  was  put  at  the  trial  has  been  cor- 
rectly described  by  my  brother  Blackburn  ;  and  although  I  was 
very  much  struck  by  the  concluding  passage  in  Mr.  Smith's  re- 
ply, as  to  this  vessel  being  out  134  or  135  days,  I  should  not  have 
been  prepared  to  say  judicially  that  I  was  dirfsatistied  with  the 
verdict,  provided  my  view  of  what  was  the  proper  question  to 
be  left  to  the  jury  turned  out  to  be  the  right  one.  It  is  not  ne- 
cessary to  give  an  opinion  upon  that  now ;  but  I  may  say  that 
mj' impression  was,  that  I  should  have  found  a  verdict  the  other 
w'ay  myself,  but  I  could  not  have  said  that  I  was  judicially  dis- 
satisfied with  it.  liule  absolute. 

Attorneys  for  plaintiffs :  Shaio  ^  Crossman, 

Attorneys  for  defendants  :  Bircham  ij*  O). 


May  81, 1872. 
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[Law  Reports.  7  Queens  Bench,  580.] 

Marine  Insurance —  Construction,  of  Policy  —  "  To  commence  at  and  from  loading 

at,  as  (ibomr  how  far  qualified  by  other  I'ermn  tf  Policy  —  lie-insurance. 

Defendants  underwrote  a  policy  of  insurance  for  1000^.  declared  to  be  upon  cargo, 
being  a  re-insurance  subject  to  all  clauses  and  conditions  of  the  original  policy, 
in  the  ship  Daybreak,  at  and  from  any  port  or  i)orts  in  any  order  on  the  west 
coast  of  Africa  to  the  vessel's  port  of  discharge  in  the  United  Kingdom  ;  the  in- 
surance "  to  commence  from  the  loading  of  the  goods  at  as  above."  By  the  ori- 
ginal policy  the  insurance  was  for  1000'.  u[»on  the  cargo  valued  at  IJr>.iO?.  of  the 
vessel  Daybreak,  at  and  from  Liverpool  to  any  ports  in  any  order  backwards  and 
forwards  on  the  coast  of  Africa,  and  thence  back  to  a  i>ort  of  discharge  in  the 
United  Kingdom ;  with  leave  to  increa.Ke  the  valuati(mof  tlie  cargo  on  the  home- 
ward voyage ;  outward  cargo  to  be  considered  homeward  interest  twenty-four 
hours  after  her  arrival  at  her  lirs^t  port  of  discharge.  Goods,  shii)ped  at  Liverpool, 
were  lost  by  perils  insured  against  more  than  tweny  four  hours  after  the  vessel 
had  arrived  at  her  first  port  of  discharge  on  the  coa^t  of  Africa: 

Held,  that  the  clause  of  the  ])olicy  declared  upon,  that  the  insurance  was  to 
commence  on  the  loading  of  the  g^wids  at  as  above,  viz.,  a  port  on  the  coast  of 
Africa,  must  be  taken  as  qualiKed  by  the  clause  in  the  original  policy,  that  out- 
ward cargo  was  to  bo  considered  honujward  interest  twonty-four  hours  after  the 
ship's  arrival  at  her  first  port  of  discharge-  and  that  the  policy  had  therefore 
attached. 

Declaration  on  a  policy  of  insurance  executed  by  the  defend- 
ants, by  which  in  consideration  of  30/.  the  defendants  promise 
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and  agree  with  plaintiff  that  the  company  will  pay  and  malce 
good  all  such  losses  and  damages  hereinafter  expressed  as  ma)? 
happen  to  the  subject  matter  of  this  policy,  and  may  attach  to 
this  policy  in  respect  to  the  sum  of  1000/.  hereby  insured,  Avhich 
insurance  is  hereby  declared  to  be  upon  cargo,  being  a  re-insu- 
rance subject  to  all  clauses  and  conditions  of  the  original  policy, 
and  to  pay,  as  may  be  paid  thereon,  general  average  and  salvage 
charges  to  be  settled  as  per  foreign  statement  if  so  made  up,  in 
the  ship  or  vessel  called  the  Daybreak^  lost  or  not  lost,  at  and 
from  any  port  or  ports,  place  or  places  in  any  order  on  the  west 
coast  of  Africa  to  the  vessel's  port  or  ports  of  call  and  of  dis- 
charge in  the  United  Kingdom,  and  the  said  company  promises 
and  agrees  that  the  insurance  aforesaid  shall  commence  upon 
the  freight  and  goods  or  merchandise  aforesaid  from  the  loading 
of  the  said  goods  or  merchandise  on  board  the  said  ship  or  ves- 
sel at  as  above,  and  continue  until  the  said  goods  and  merchan- 
dise be  discharged  *and  safely  landed  at  as  above [581 

That  it  was  a  clause  and  condition  of  the  said  original  policy 
that  the  insurance  made  by  the  said  original  policy  should  be 
for  lOOOi.  upon  the  cargo  valued  at  3350/.  of  the  said  vessel  Day- 
break at  and  from  Liverpool  to  any  port  or  ports,  place  or  places 
in  any  order  backwards  and  forwards  and  forwards  and  back- 
wards, on  the  coast  of  Africa  and  African  islands,  during  her 
stay  and  trade  there,  and  thence  back  to  a  port  of  call  "^J^^  dis- 
charge in  the  United  Kingdom,  with  leave  to  call  at  or  off  any 
ports  or  places  for  any  purpose,  and  to  discharge,  exchange,  and 
take  on  board  goods  wherever  she  might  call  at  or  proceed  to, 
and  to  tranship,  sell,  or  barter  all  or  any  goods  or  property  on 
the  coast  of  Africa  and  African  islands  with  any  vessels,  boats, 
factories,  and  canoes,  and  to  transfer  interest  from  this  vessel  to 
any  other  vessels,  and  from  any  other  vessels  to  this  vessel  in 
port  and  at  sea,  without  being  deemed  a  deviation ;  with  leave 
to  increase  the  valuation  of  the  cargo  on  the  homeward  voyage  ; 
outward  cargo  to  be  considered  homeward  interest  twenty-four 
hours  after  her  arrival  at  her  first  port  of  discharge.  That  divers 
goods,  being  the  goods  in  the  first  named  policy  mentioned, 
were  shipped  at  Liverpool,  and  the  said  vessel  with  the  said 
goods  on  board  departed  from  a  port  or  place  on  the  west  coast 
of  Africa,  to  wit,  Cabenda,  on  and  in  the  course  of  the  said 
voyage  in  the  original  policy  described  as  aforesaid,  and  after- 
wards while  the  said  ship  was  proceeding  on  her  said  voyage 
within  the  meaning  of  both  the  policies,  and  more  than  twenty- 
four  hours  after  she  had  arrived  at  her  first  port  of  discharge 
within  the  meaning  of  the  original  policy,  and  during  the  con- 
tinuance of  the  said  risk,  the  said  goods  being  then  on  board  of 
the  said  ship  were  by  the  perils  insured  against  by  the  said  ori 
3  Eno.  Rep.]  27 
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ginal  policy  wholly  lost,  and  the  sum  of  1000/.  became  payable 
and  was  paid  on  the  said  orio;inal  policy  in  respect  of  such  loss. 

Demurrer,  on  the  ground  that  it  appears  from  the  declaration 
that  the  goods  were  not  loaded  at  any  port  or  place  on  the  west 
coast  of  Africa. 

Joinder  in  demurrer. 

(t.  Wood  Hilly  for  the  defendants.  The  risk  had  not  attached 
on  this  policy,  the  goods  irot  having  been  loaded  on  the  coast 
582]  of  *Africa.  The  insurance  is  from  ports  on  the  west  coaj^t 
of  Africa  to  ports  ii)  the  United  Kingdom  ;  "  beginning  the  in- 
surance from  the  loading  at  as  above,"  that  is,  a  port  on  the 
west  coast  of  Africa,  primS  facie,  must  mean  that  the  risk  is  not 
to  commence  till  at  least  some  goods  are  loaded  there :  Richnan 
V.  Carslairs  (') ;  and  in  the  present  case  no  goods  had  been  loaded 
there.  There  must  at  least  have  been  a  constructive  loading  by 
a  removal  and  reloading  of  part :  Gcirr  v.  Montejiorc  (*) ;  see  the 
judgment  of  Cockburn,  C.J.,  citing  Nonnen  v.  Ketileicell  ('). 
That  case  was  affirmed  in  error  on  the  same  ground  {^).  It  will, 
however,  be  said  for  the  plaintiff,  that  this  is  a  re-insurance, 
subject  to  all  the  conditions  of  the  original  insurance;  and 
reliance  will  be  placed  on  the  clause,  "  Outward  cargo  to  be  con- 
sidered homeward  interest  twenty-four  hours  after  the  ship 
arrived  at  her  first  port  of  discharge."  But  that  clause  imme- 
diately follows  the  clause,  "  With  leave  to  increase  the  valuation 
of  the  cargo  on  the  homeward  voj'^age ;"  and  refers  simply  to 
ihe  mode  of  valuation.  The  original  policy  being  from  Liver- 
pool to  any  port  of  Africa  and  back  on  cargo  valued  at  3350/., 
it  became  necessary  to  say,  as  they  might  increase  the  value  of 
the  homeward  cargo,  when  the  homeward  cargo  should  be  taken 
to  be  loaded  for  the  purpose  of  valuation  ;  and  it  was  for  that 
purpose  alone,  and  not  for  the  purpose  of  anticipating  or  putting 
forward  the  time  at  which  the  policy  was  to  attach.  The  de- 
fendants have  only  undertaken  to  re-insure  the  homeward  cargo 
from  the  loading ;  and  the  above  clause  having  reference  onV 
to  valuation  cannot  be  imported  into  the  present  policy,  so  as  to 
make  the  risk  attach  before  the  loading. 

[Blackburn,  J.  In  Rkkman  v.  Otrstairs  (^  Bell  v.  Iluhson  (^ 
is  referred  to,  and  in  that  case  it  was  held  that  the  policy,  being 
in  continuation  of  others,  must,  notwithstanding  t  lie  words  '"  be- 
ginning the  insurance  upon  the  loading  of  the  good:^,"  be  taken 
as  intended  to  cover  goods  previously  loaded ;  that  is  very  nnieh 
like  the  present  case.] 

(•)  5  B.  &  Ad..  051.  (*)  5  B.  &  S..  425  ;  2:^  L.  o    g.B  ).  256. 

(•)  5  B.  &  S.  at  pp.  422 ;  33  L.  J.  (Q.B.),  (»)  5  B.  &  Ad.  at  d.  003 

57.  O  IG  East,  24J. 
(')  IG  East,  17G. 
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la  that  case  the  policy  was  in  continuation  of  others,  and 
therefore  it  might  well  be  meant  that  the  risk  should  be  taken  up 
when  *the  other  policies  ceased ;  but  this  is  a  re-insurance,  [583 
by  which  the  plaintiff  is  seeking  to  get  rid  of  part  of  his  lia- 
bility, and  the  question  is,  what  part.  He  has  said  in  distinct 
words,  no  doubt,  that  it  is  a  re-insurance  subject  to  all  the  con- 
ditions of  the  original  policy :  bat  that  is  as  to  the  perils,  ge- 
neral average,  &c. ;  and  it  is  distinctly  said  that  the  insurance 
is  to  commence  on  the  loading  on  the  coast  of  Africa ;  the  risk, 
therefore,  in  the  present  case,  had  not  attached,  no  goods  hav- 
ing been  loaded  there. 

HerscheUy  Q.C.  (with  him  GnUjj\  for  the  plaintiff,  was  not 
called  upon. 

Blackburn,  J.  Notwithstanding  the  able  argument  for  the 
defendants,  I  think  that  our  judgment  must  be  for  the  plaintiff. 
The  ordinary  and  general  rule  in  the  case  of  a  policy  of  insur- 
ance, of  course,  is  that  we  must  construe  the  policy  as  we  find 
it ;  it  is  in  a  printed  form,  with  written  parts  introduced  into  it, 
and  we  are  to  take  the  whole  together,  both  the  written  and  the 
printed  parts.  Although  it  has  sometimes  endeavored  to  be  ar- 
gued that  we  ought  to  bestow  no  more  attention  on  the  written 
parts  than  on  the  printed  parts  which  are  uniform  in  most  poli- 
cies of  insurance,  there  is  no  doubt  that  we  do,  and  ons^ht  to, 
make  a  difference  between  them.  The  part  that  is  specially  put 
into  a  particular  instrument  is  naturally  more  in  harmony  with 
what  the  parties  are  intending  than  the  other,  although  it  must 
not  be  used  to  reject  the  other,  or  to  make  it  have  n6  effect. 
One  of  the  usual  printed  parts  of  a  policy,  and  here  it  has  not 
been  struck  out,  is  that  the  ''  insuranca  shall  commence  on  the 
freight  and  goods  and  merchandise  from  the  loading  of  the  said 
goods  and  merchandise  on  board  the  said  ship  or  vessel  at  as 
above,"  which  would  refer  to  the  voyage  above  mentioned. 
That  means  that  the  underwriters  are  not  responsible  for  the 
goods  until  they  are  put  on  board  the  ship  for  the  voyage  that 
is  insured  against,  unless  there  is  something  stated  to. the  con- 
.trary ;  and  so  it  has  been  decided.  But  then  in  Bell  v.  Hobson  (*), 
which  rather  derogates  from  that  rule.  Lord  Ellenborough  says 
it  had  been  held  that  the  words  "  beginning  the  adventure  from 
the  loading  on  board"  were  to  bo  confined  to  the  place  from 
whence  the  risk  commenced.  "  But,"  he  says,  "  if  *  there  [584 
be  anything  to  indicate  that  a  prior  loading  was  contemplated 
by  the  parties,  it  will  release  the  case  from  that  strict  construc- 
tion." That  I  understand  to  mean,  that  if  there  be  anything  on 
the  face  of  the  written  instrument  (we  cannot  construe  it  as  im- 
porting other  matters)  to  show  that  the  loading  was  to  commence 

{')  16  East..  240,  243. 
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at  a  prior  time,  or  that  the  word  loading  was  used  in  a  sense 
different  from  the  mere  putting  on  board,  then  it  shall  prevail. 
In  the  particular  case  Lord  EUenborough  was  speaking  of  there 
was  a  policy  on  the  goods,  beginning  the  adventure  upon  tlie 
said  goods  from  the  loading  on  board  the  said  ship,  which  would 
apparently  mean  goods  loaded  at  Gottenburg ;  but  it  was  stated 
to  be  in  oontinnation  of  policies  which  were  on  goods  from  Vir- 
ginia to  Gottenburg,  inter  alia,  and  it  being  stated  to  be  in  con- 
tinuation of  those  policies,  Lord  EUenborough  says,  "  Can  there 
be  anything  more  indicative  of  such  an  understanding,  between 
the  parties  than  the  statement  made  at  the  foot  of  this  policj', 
that  it  was  in  continuation  of  former  policies,  which  were  dis- 
tinctly upon  a  voyage  from  Virginia  ?  This  was  taking  up  the 
voyage  from  the  period  in  the  former  policies.  The  conclusion, 
therefore,  which  was  drawn  in  SpUta  v.  WoodmarC^  (')  (that  is, 
that  they  were  to  be  loaded  during  the  voyage)  "  is  completely 
rebutted  by  the  reference  in  this  policy  to  an  antecedent  load- 
ing." Now  what  is  there  in  that  reasoning,  which  seems  to  me 
tobe  very  good  sense  and  very  just  reasoning,  which  does  not 
apply  here?  Here  it  is  said  that  this  is  an  insurance  of  1000/., 
*'  which  insurance  is  hereby  declared  to  be  upon  cargo,  being  a 
re-insurance  subject  to  all  clauses  and  conditions  in  the  original 
policy,  and  to  pay,  as  may  be  paid  thereon,  general  average  and 
salvage  charges  to  be  settled  as  per  foreign  sUitement ;"  and  then 
it  proceeds  immediately  afterwards  to  say  "  lost  or  not  lost,  at 
and  from  any  port  or  ports,  place  or  places,  in  any  order,  on  the 
west  coast  of  Africa,  to  the  vessel's  port  or  ports  of  call  and  of 
discharge  in  the  United  Kingdom.  And  the  said  company  pro- 
mises and  agrees  that  the  insurance  aforesaid  shall  commence 
upon  the  freight  and  goods  or  merchandise  aforesaid  from  the 
loading  of  the  said  goods  or  merchandise  on  board  the  said  ship 
or  vessel  at  as  above,  and  continue  until  the  said  goods  or  mer- 
chandise be  discharged  and  safely  landed  at  as  above."  If  there 
585]  *was  nothing  to  show  that  the  parties  contemplated  to 
begin  earlier,  or  to  take  up  a  prior  loading,  the  goods  insured 
would  appear  to  be  goods  shipped  on  the  coast  of  Africa,  and 
not  the  outward  cargo ;  but  when  we  look  at  the  original  policy, 
of  which  the  present  policy  is  a  re-insurance,  and  it  is  said  to 
have  all  the  clauses  and  conditions  of  the  original  policy  in- 
cluded in  it,  we  find  a  policy  which,  no  doubt,  began  upon  cargo 
at  and  from  Liverpool  to  any  ports  in  Africa,  and  backwards 
and  forwards  to  the  United  Kingdom  witli  liberty  to  discharge, 
&c.,  valued  at  3350/.,  "  with  leave  to  increase  the  valuation  of 
the  cargo  on  the  homeward  voyage,  outward  cargo  to  be  deemed 
homeward  interest  twenty-four  hours  after  her  arrival  at  her 

C)  2  Taunton.  416, 
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first  port  of  discharge."  Now  from  that  it  appears  that  the  ori- 
f*;\nn\  policy  was  to  cover  the  goods  that  were  put  on  board  at 
Liverpool,  the  outward  cargo  from  Liverpool,  to  cover  the  cargo 
whilst  at  Africa,  and  to  cover  the  cargo  homeward  from  Africa. 
I  quite  agree  with  Mr.  Hill  that  it  was  quite  necessary  for  the 
insured,  who  had  leave  to  increase  their  valuation  of  the  cargo 
on  the  homeward  voyage,  to  say  which  was  which ;  and  they  say 
that  the  cargo  loaded  at  Liverpool,  when  it  had  been  twenty-four 
Hours  on  the  coast  of  Africa,  and  going  backwards  and  forwards, 
was  to  be  considered  as  on  the  homeward  voyage.  So  that  the 
re-insurance,  we  may  presume,  was  made  after  tlie  ship  had 
arrived  on  the  coast  of  Africa,  and  does  not  cover  or  propose  to 
cover  any  portion  of  the  risk  out  to  Africa.  But  it  does  not 
appear  quite  as  distinctly  as  in  J3ell  v.  Hobson  ('),  on  the  face  of 
the  policy,  that  it  was  intended  to  cover  goods,  as  loaded  in  that 
sense  at  Africa,  that  were  on  board  the  ship  twenty-four  hours 
after  her  arrival  there,  which  in  the  former  policy  was  declared 
to  be  considered  between  the  parties  as  part  of  the  homeward 
interest.  It  seems  to  me  to  be  clearly  shown  that  they  did  so 
mean;  that  the  underwriters  meant  to  say,  *' We  run  the  risk 
whilst  the  ship  is  at  Africa,  on  all  the  cargo  that  is  on  board  at 
Africa,  although  it  may  have  been  put  on  board  at  Liverpool, 
fur  such  was  the  prior  policy  that  we  are  undertaking  to  re-in- 
sure." Tjiking  that  view  of  the  matter,  I  think  the  plaintiff  is 
right  in  his  declaration,  and  that  the  judgment  should  be  for 
him. 

Mellor,  J.  I  am  of  the  same  opinioii.  I  think  Belly,  Hob- 
son  (*)  *an  abundant  authority  on  the  question  raised  in  [586 
this  case. 

Lush,  J.  I  am  of  the  same  opinion.  The  policy  in  question 
13  a  re-assurance.  It  is  an  agreement  by  way  of  indemnity  to 
the  plaintiff,  the  underwriter  on  the  original  policy,  for  the  risk 
he  had  incurred  on  the  homeward  voyage,  lie  had  insured  out 
and  home,  and  this  policy  undertakes  to  guaranty  and  indem- 
nify him  against  the  risks  he  had  incurred  upon  the  homeward 
voyage.  The  policy  says  it  shall  be  subject  to  all  the  clauses 
and  conditions  of  the  original  policy.  The  defendants'  risk  is 
stated  to  commence  from  the  loading  of  the  goods  on  board  the 
ship  at  some  port  or  place  on  the  coast  of  Africa;  but  by  one 
clause  in  the  original  policy  the  plaintiff  had  agreed,  in  effect, 
that  whatever  portion  of  the  outward  cargo  might  remain  on 
board  for  twenty-four  hours  after  the  arrival  of  the  vessel  on  the 
coast  of  Africa,  that  portion  should  be  deemed  to  have  been 
shipped  upon  the  homeward  voyage.     That  I  take  to  be  the 

O  16  East,  240. 
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meaning  and  effect  of  the  words  "  outward  cargo  to  be  deemed 
homeward  interest  twenty-four  hours  after  her  arrival  at  her 
lirst  port  of  discharge."  The  parties  had  agreed,  therefore,  that 
whatever  remained  of  the  outward  cargo  should  be  just  in  the 
same  condition  as  to  the  liability  of  the  underwriter  as  if  it  had 
been  shipped  on  the  coast  of  Africa  on  the  homeward  voj-age. 
Then  the  defendants  say, '' We  will  re-insure,  from  the 'west 
coast  of  Africa  home,  subject  to  all  the  clauses  and  conditions 
of  the  former  policy ;''  and  I  think  that  at  once  enables  us  to 
put  a  meaning  upon  the  terras  which  express  the  time  when  the 
risk  upon  the  goods  was  to  commence,  viz.,  *'From  the  loading 
thereof  on  board  the  said  ship."  It  shows  that  what  was  meant 
between  the  parties  was  not  the  actual  loading,  but  a  construc- 
tive loading,  which  was  what  the  original  underwriters  had 
agreed  to  treat  as  a  loading  on  board  tor  the  purpose  of  the 
homeward  voyage.  Jmhjnientfor  the  plaintiff. 

Attorneys  for  plaintiff:   Chester  J-  Urqnhart,for  J.  H.  E.  Gilly 
LiveiyooL 
Attorneys  for  defendants :  Dewman,  Dale,  tf  Strctton. 


July  6, 1872. 
594]  *Batut  v.  Hartley.  ^ 

[Law  Reports,  7  Queen's  Bench,  594.] 
Detinue  —  Bailor  and  Baike —  Wharfinger —  Warrants. 

Certain  cases  of  wine  were  ordered  by  L.  of  the  plaintiff,  and  were  shipped  by 
the  plaintiff"  consigned  to  L.,  who  deposited  the  bill  of  lading  with  the  defendant, 
a  wharfinger,  with  directions  to  take  delivery  and  warehouse  the  wine  on  L.'s 
account.  The  wine,  on  its  arrival,  was  entered  at  defendant's  wharf  in  L/s  name, 
subject  to  a  stop  for  the  freight.  L.  afterwards  refused  to  accept  the  wine  on  the 
ground  that  it  was  not  according  to  contiact ;  the  plai mil!' agreed  to  take  it  back, 
and  L.  promised  to  send  a  delivery  order  to  enable  tlie  plaintiff*  to  obtain  it ;  but 
on  the  same  day  L.  indorsed  tlie  bill  of  lading  to  M.,  which  M,  took  to  the  de- 
fendant's wharf  and  procured  a  transfer  of  the  wine  into  his  own  name.  The 
plaintiff*  was  afterwards  informed  by  L.  that  the  wine  was  at  the  disposal  of  the 
plaintiff",  but  subject  to  charges  amounting  to  17^  14«.dd.,  aud  o^.  for  loss  of 
profit.  At  an  interview  between  M.  and  tlie  plaintiff'  M.  oft'ered  to  give  up  the 
wine  on  payment  of  the  above  sums.  The  plaintiff"  tendered  the  fonner  sum 
which  M.  would  not  accept.  The  ]>laintiff''s  attorney  afterwards  off'ered  to  the 
defendant  to  pay  all  charges,  and  to  indemnify  him  against  the  claim  of  any 
other  person.  The  defendant  refused  to  deliver  the  wine  to  the  plaintiff',  alleg- 
ing that  he  had  given  warrants  to  M.  The  wine  was  ultimately  delivered  to  a 
third  person  by  M.'s  order.  M.  had  in  fact  the  freight,  and  obtained  w^arrants 
to  him  or  his  order.  The  jury  found  that  the  tiaosaction  between  M.  and  L.  was 
colorable  and  with  knowledge  on  the  part  of  M.  of  the  intention  of  L,  to  deprive 
the  plaintiff*  of  the  wine  : 

Ildd,  power  having  been  reserved  to  the  Court  to  draw  inferences  of  fact,  that 
the  defendant  received  the  wine  as  bailee  to  L.,  and  after  the  payment  of  the 
freight  could  have  no  better  title  than  his  bailor  ;  that  by  the  finding  of  the  jury 
M.  had  no  better  title  than  L. ;  and,  as  the  plaintiff*  had  tendered  the  amount  of 
cliarges  lx>th  to  M.  and  the  defendant,  the  plaintiff'^  title  was  as  valid  against 
the  defendant  as  it  would  have  been  against  L. ;  aud  that  the  defendant  wa« 
liable  to  the  plaintiff*  for  the  value  of  the  wine. 
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Detinue  for  200  cases  of  wuie. 

Pleas :  1.  Not  guilty ;  2.  Not  possessed. 

At  the  trial  before  Cockburn,  C.J.,  at  the  Middlesex  sittinio: 
after  Trinity  Terra,  1871,  a  verdict  was  found  for  the  plaintiff 
for  160/.,  with  leave  to  move  to  enter  a  verdict  for  the  defendant. 

The  facts  of  the  case,  the  course  at  the  trial,  and  the  argu- 
ments appear  in  the  judgment. 

April  24.     Gibbons  showed  cause. 

Ingham^  in  support  of  the  rule. 

*The  following  authorities  were  cited:  Chessman  v.  [595 
JExall  Q);Ogle  v.  Atkinson  (^);  Gurncy  v.  Behrend  (^;  Wilson  v. 
Amlerlon  {*) ;  Coming  v.  Brown  (*) ;  Meyerstein  v.  Barber  (•) ;  Brandt 
v.  Bawlby  {^) ;  Williams  v.  Eccrelt  (») ; '  Walker  v.  Rostron  (*) ;  Wood 
V.  Leadbiiicr  (^°).  Cur.  adv.  vult. 

July  6.  The  judgment  of  the  Court  (Cockburn,  C.J.,  Mellor 
and  Lush,  JJ.)  was  delivered  by 

Mellor,  J.  This  was  an  action  of  detinue  to  recover  200 
cases  of  wine,  which  had  been  deposited  by  one  Leah  with  the 
defendant,  the  proprietor  of  a  sufferance  wharf,  under  the  fol- 
lowing circumstances. 

The  wine  had  been  ordered  by  Leah  of  the  plaintiff,  and  was 
shipped  by  him,  consigned  to  Leah,  on  the  20th  of  January, 
1870.  The  bill  of  lading  and  invoice  were  forwarded  in  due 
course.  Before  the  arrival  of  the  vessel,  which  was  on  the  12th 
of  February,  1870,  Leah  deposited  the  bill  of  lading  at  the  de- 
fendant's wharf,  with  directions  to  take  delivery  and  warehouse 
the  goods  on  his  account.  This  was  done ;  the  shipowner  put- 
ting on  a  stop  order  for  freight,  pursuant  to  25  &  26  Vict.  c.  63, 
B.  68,  and  the  wine  was  entered  in  Leah's  name,  subject  to  the 
freight.  On  the  19th  of  February,  Leah,  having  in  the  mean 
time  sampled  the  wines,  gave  notice  to  the  plaintiff  that  they 
were  not  according  to  contract,  and  that  he  refused  to  accept 
them.  A  correspondence  thereupon  ensued,  which  led  to  no 
satisfactory  result,  and  on  the  19th  of  April  the  plaintiff  came  to 
London  and  called  on  Leah,  when  it  was  agreed  that  the  wine 
should  be  taken  back,  and  Leah  promised  to  send  a  delivery 
order  to  enable  the  plaintiff  to  obtain  it.  This,  however,  he 
failed  to  do.  It  appeared  that  on  the  t»ame  day  qn  which  he  had 
thus  promised  to  deliver  to  the  plaintiff,  he  had  indorsed  the 
bill  of  lading  to  Magnus,  and  that  Magnus  took  it  to  the  de- 
fondant  and  procured  a  transfer  of  the  goods  into  his  ovvn 

0) «  Ex.,  341 ;  20  L.J.  (Ex.),  209.  (")  Law  Rep..  4  H.L.,  317. 

O  5  Taunt..  759.  (')  2  B.  &  Ad..  932. 

(")  2  E.  &  B..  622 ;  23  LJ.  (Q.B),  265.  (")  14  East,  682. 

n  1  B.  &  Ad..  450.  O  9  M.  &  W..  411. 

(•)  9  East,  506.  n  13  M.  &  W.,  838. 
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596]  *name.  In  the  beginning  of  May  the  plaintiff,  not  having 
succeeded  in  obtaining  the  delivery  order,  called  at  the  docks  to 
make  inquiry,  and  in  consequence  of  what  then  took  place,  his 
attorney  wrote  to  Leah  on  the  subject,  and  received  an  answer 
that  the  wine  was  at  the  disposal  of- the  plaintiff,  but  subject  to 
charges  which  were  stated  to  amount  to  22/.  145.  9(1.  After  an 
ineffectual  attempt  to  see  Leah,  an  appointment  was  made  to 
meet  at  the  office  of  the  plaintiff's  attorne}-  on  the  27th  of  May, 
when,  instead  of  Leah,  Magnus  came,  lie  said  he  was  ready  to 
u^ive  up  the  wine  on  payment  of  the  sum  which  had  previously 
been  named  by  Leah.  That  amount,  according  to  an  account 
which  he  then  showed,  w^as  made  up  of  171.  lis.  Qd.  for  charge* 
and  to  5/.  for  loss  of  profit.  The  attorney  tendered  the  former 
sum,  but  refused  to  pay  the  5/.  for  loss  of  profit.  Magnus  pro- 
mised to  see  Leah  and  send  an  answer  the  same  afternoon ;  but 
this  he  never  did. 

On  tbe  10th  of  June,  the  })laintiff's  attorney,  having  ascer- 
tained where  the  wines  were  deposited,  called  on  the  defendant, 
showed  the  correspondence  to  his  manager,  and  explained  the 
transaction,  and  then,  in  order  to  get  possession  of  the  goods, 
offered  to  pay  all  the  charges  and  indemnify  the  defendant  against 
the  claim  of  any  other  person.  The  defendant  refused  to  de- 
liver on  the  ground  that  he  had  given  warrants  for  the  wine  to 
Magnus.  Ultimately  the  wines  were  delivered  up  to  another 
person  by  Magnus's  order. 

It  further  appeared  that  Magnus,  into  wliose  name  the  wine 
had  as  above  stated  been  transferred  on  the  19th  of  April,  had 
on  the  3d  of  June  paid  the  freight,  and  obtained  warrants  for 
delivery  to  him  or  his  order,  and  that  a  transfer  had  then  been 
made  from  "  Magnus  "  to  *'  warrants." 

Magnus  stated  at  the  trial  that  he  had  bona  fide  advanced 
money  to  Leah  on  the  wine ;  but  this  was  negatived  by  the  jury, 
who  found  that  the  transaction  between  Magnus  and  Leah  was 
colorable,  and  wnth  knowledge  on  the  part  of  Magnus  of  the 
intention  of  Leah  to  deprive  the  plaintiff  of  the  wine. 

The  Lord  Chief  Justice  thereupon  directed  a  verdict  to  be 
entered  for  the  plaintiff  for  150/.  with  leave  to  the  defendant  to 
move  subject  to  the  finding  of  the  jnry,  to  enter  a  verdict  for 
him  ;  the  Court  to  have  power  to  draw  any  inference  of  fact  not 
inconsistent  with  the  finding. 

597]  *A  rule  to  show  cause  was  accordingly  granted,  and 
was  argued  in  last  Easter  Term  before  the  Lord  Chief  Justice, 
myself,  and  my  Brother  Lush. 

It  was  admitted  that  Leah,  if  he  had  been  the  defendant,  would 
have  had  no  answer  to  the  action  ;  but  it  was  ingeniously  con- 
tended by  Mr.  Ingham,  that  as  the  defendant  received  the  goode 
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from  the  shipowner  subject  to  liis  lien  for  freight,  he  stood  in 
all  respects  in  the  position  of  the  shipowner,  and  when  the  freight 
was  paid,  was  bound  to  deliver  according  to  the  bill  of  lading; 
and  that  the  transfer  by  direction  of  Leah  to  Magnus,  and  the 
i2:iving  delivery  warrants  to  Magnus,  amounted  to  a  delivery  to 
JLeah,  and  discharged  the  defendant. 

We  are  of  opinion  that  this  argument  is  fallacious.  The  de- 
fendant received  the  goods  as  bailee  to  Leah,  and  although  he 
might  have  justified  detaining  them  on  behalf  of  the  shipowner 
for  his  freight,  yet,  when  that  was  paid,  he  held  in  no  other  than 
the  ordinary  relation  of  bailee,  and  could  have  no  better  title 
than  his  bailor  had.  Then,  by  the  finding  of  the  jury,  Magnus 
liad  no  better  title  than  Leah,  and,  as  the  plaintiff  had  tendered 
the  amount  of  charges  both  to  Magnus  and  the  defendant,  the 
plaintiff's  title  was  as  good  against  the  defendant  as  it  would 
have  been  against  Leah.    We  therefore  discharge  the  rule. 

niile  discharged. 

Attorney  for  plaintiff:   G.  F.  Pirker. 

Attorney  for  defendant :  John  Frost. 


.  ^  .     Jalj6,1872. 

f  *Araistrong  V.  Stokes  and  others.  [598 

[Law  Reports,  7  Queen's  Bench,  598.] 

Priiieipul  and  Agent  —  Luibility  of  UndUeloaed  Principal — Payment  to  Agent 
hy  Principal  while  tttiU  unknown  to  other  Party. 

A  vendor,  who  has  given  credit  to  an  agent,  believing  him  to  be  the  principal 
cannot  recover  against  the  nndisdosed  principal,  if  the  principal  has  bonft  fide 
paid  the  agent  at  a  time  when  the  vendor  still  gave  credit  to  the  agent  and  knew 
of  no  one  else  as  principal. 

R.  &  Co.  were  commission  merchants,  acting  sometin\es  for  themselves  and 
Fometimes  as  agents.  PlaintitF,  a  merchant,  had  had  dealings  with  them,  and  had 
never  inquired  whether  they  had  principals  or  not,  and  had  always  settled  with 
them.  On  the  IStli  of  Juno  plaintiff  contracted  to  sell  to  R.  &  Co.  200  pieces  of 
ehirtings  at  a  certain  price,  payment  to  bo  made  in  thirty  days  after  delivery, 
-with  a  discount  of  IJ-^  per  cent.  Plaintiff  delivered  the  shirtings  (which  were 
prey  or  unbleached  shirtings),  and  the  payment  ought  to  have  been  made  on 
Friday  the  25th  of  August.  On  the  24th  R.  &  Co.  asked  for  delay  till  the  next 
pay  day,  September  the  Ist ;  and  wliile  plaintiff  was  considering  what  to  do,  R. 
«  Go.  oh  the  30th  of  August  stopped  payment.  It  turned  out  that  R.  &  Co.  had 
bought  the  goods  for  defendants  under  the  following  circumstances : 

Defendants,  merchants,  had  b^en  in  the  habit  of  giving  orders  to  R.  &  Co.  for 
white  and  grey  shirtings  ;  when  white  were  ordered,  R.  &  Co.  went  into  the  market, 
bought  grey  shirtings,  had  them  bleached,  and  charged  defendants  with  the  price 
of  the  grey  shirtings  and  of  the  bleaching,  and  1  per  cent  on  the  aggregate  as 
their  commission,  with  the  charges  of  packing,  &c.  In  previous  transactions  de- 
fondants  had  always  paid  R.  &  Co.,  generally  in  cash,  i.e.,  on  the  next  weekly 
pay  day.  and  liad  never  been  brought  into  communication  with  those  who  supplied 
or  those  who  bleached  the  goods.  In  the  present  case  defendants  gave  a  verbal 
order  for  203  white  shirtings,  the  price  not  being  named,  nor  the  mode  of  pay- 
ment. R,  &  Co.  having  received  the  grey  shirtings  from  plaintiff,  got  them 
bl)Bached.  and  sent  them  to  defendants,  charging  tlie  price  at  which  they  had 
bought  of  plaintiff,  the  cost  of  bleaching,  and  1  per  cent,  on  the  aggregate  of  those 
■  3  Eno.  Rep.]  28 
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two  sums,  with  tbo  charges  of  packing,  &c. ;  and  defendants,  with  perfect  good 
faith,  paid  R.  &  Co.  on  the  next  pay  day  after  they  received  tliem,  viz.,  on  the 
1 1th  of  August.    On  the  above  facts,  the  Court  having  power  to  draw  inferences : 

lleldy  first,  that  the  delay  of  plaiutitf  in  taking  no  steps  between  the  2ot)i  and 
80th  of  August  was  not  laches  such  as  would  have  precluded  him,  if  otherwise 
entitled,  from  recovering  payment  from  defendants;  secondly, — assuming'  that 
there  was  authority,  from  the  course  of  dealing  between  defendants  and  li.  &  Co., 
to  establish  privity  of  contract  between  defendants  and  those  from  whom  R.  & 
Co.,  obtained  the  goods, — that,  after  the  bona  fide  payment  by  defendants  to  R. 
&  Co.,  at  a  time  wlien  plaintiff  still  gave  sole  credit  to  R.  &  Co.,  and  knew  of  no 
one  else  as  principal,  plaintiff  could  not  come  upon  defendants  for  the  price. 

Declaration  for  goods  sold  and  delivered,  goods  bargained 
and  sold,  work  and  labor,  and  on  accounts  stated. 
599]       *Pleas  :  1.  Never  indebted.     2.  Payment.     3.  As  to  the 
sale  of  the  goods,  a  special  plea  (as  to  which  see  note  6). 

Issuejoined  on  all  the  pleas;  demurrer  to  third  plea  and  joinder. 

At  the  trial  of  the  issues  of  fact  before  Mellor,  J.,  at  the  Man- 
chester Spring  Assizes,  1871,  a  verdict  passed  for  the  plaint.iiff, 
with  leave  to  move  to  enter  a  verdict  for  the  defendants,  the 
Court  to  have  power  to  draw  inferences  of  fact. 

A  rule  was  obtained  accordingly',  on  the  ground  that  there 
was  no  evidence  of  a  contract  between  the  plaintiff  and  the  de-. 
fendants  ;  and  also  on  the  ground  that,  under  the  circumstances, 
the  plaintift'had  no  right  to  come  upon  the  defendflnts  for  pay- 
ment. 

June  15,  17.     Holkcr,  Q.C.,  and  J.  Edwards,  showed  cause. 

Herschell^  Q.C.,  and  Crompto7U  in  support  of  the  rule. 

The  arguments  fully  appear  from  the  judgment  of  the  Court. 
In  addition  to  the  authorities  noticed  in  the  judgment,  the  fol- 
lowing were  referred  to  :  Story  on  Agency,  §  449 ;  Smethurst  v. 
Mitchell  (*) ;  Ex  parte  White  f) ;  Boslock  v.  Jardine  (^) ;  Horsfall 
v.  Fauntleroy  (*).  Cur.  ado.  vulL 

July  6.  The  judgment  of  the  Court  (Blackburn,  Mellor,  and 
Lush,  JJ.)  was  delivered  by 

Blackburn,  J.  (*).  This  was  an  action  for  goods  sold  and 
delivered.  The  third  plea  was  demurred  to,  and  issue  was  also 
taken  upon  it.  The  issue  in  fact  was  tried  before  my  brother 
.Mellor,  when  the  verdict  was  entered  for  the  plaintiff,  with  leave 
to  move  to  enter  the  verdict  for  the  defendants.  A  rule  was 
accordingly  obtained,  against  which  cause  was  shown  at  the  sit- 
tings after  this  term  before  my  Brothers  Mellor,  Lush,  and  my- 
self, and  at  the  same  time  the  demurrer  was  argued.  We  thougl  t 
the  plea  was  good,  and  gave  judgment  at  once  for  the  defend- 
ant on  the  demurrer  (^) ;   but  on  the  rule  the  question  wa<, 

(•)  1  E.  &  15.,  C33;  28  L.  J.  (Q.  B.),        (^)IO  B.  &  C.,7r)5. 
241 ,  246.  (»)  The  judgment  was  read  by  Mellor, 

D  Law  Rep..  6  Ch.  App..  397.  J. 

(»)3H.  &C.,700.  O  The  plea  stated  the  farts  ven 
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whether  the  substance  *of  the  plea,  that  is,  enough  of  it  [600 
to  constitute  a  defence,  had  been  proved,  and  in  order  to  deter- 
mine that  it  is  necessary  to  state  what  the  evidence  at  the  trial 
was. 

It  was  proved  that  Messrs.  J.  &  O.  Ryder  &  Co.,  were  com- 
mission merchants  carrying  on  business  at  Manchester,  some- 
times for  themselves,  and  sometimes  acting  in  pursuance  of 
orders  from  constituents.  They  were  not  brokers  professing 
never  to  act  for  themselves.  The  plaintiff,  who  was  a  merchant 
at  Manchester,  had  had  previous  dealings  with  Ryder  &  Co.,  in 
the  course  of  which  it  appeared  that  he  had  never  inquired 
whether  they  had  constituents  or  not.  All  former  transactions 
had  been  duly  settled  between  him  and  J.  &  O.  Ryder,  so  that 
the  question  had  never  become  material. 

On  the  15th  of  Jane,  1871,  the  plaintiff's  salesman  made  a 
contract  with  J.  &  O.  Ryder's  salesman,  which,  as  taken  down 
in  the  plaintiff's  book,  was  as  follows  :  "  15th  June,  1871.  J. 
&  O.  Ryder  &  Co.,  205  pieces  oJ-inch  17  square  shirtings,  75 
yards  at  20^.  6d.y  250  i.,  IJ  per  cent,  30  days.'*  The  meaning 
of  this  was  explained  to  be  that  the  shirtings  were  to  be  paicl 
tor  thirty  days  after  delivery,  and  then  with  a  deduction  of  IJ 
jier  cent,  from  the  nominal  price.  As  we  understood  the  evi- 
dence, this  is  an  ordinary  mode  of  dealing,  though  the  more 
usual  terms  in  the  Mancehster  market  are  cash,  subject  to  a  dis- 
count, varying  according  to  the  rate  of  interest  and  the  agree- 
ment of  the  parties,  the  rate  at  this  time  being  about  2  or  2J 
per  cent.  When  the  agreement  is  for  cash  the  goods  arc,  in 
practice,  delivered  witliout  actual  payment,  and  the  price,  less 
the  discount,  is  paid  a  few  days  afterwards,  generally  on  the 
Friday  following,  that  being  the  ordinary  pay  day.  When  this 
practice  is  pursued,  there  is  a  period  during  which  the  seller 
has  parted  with  his  vendor's  lien  before  receiving  the  money, 
though  he  is  probably  not  bound  to  do  so,  as  where  he  has,  by 
the  contract,  given  credit,  and  the  period  is  much  shorter  than 
where  credit  lias  been  stipulated  for. 

On  the  24th  of  July  the  plaintiff*  sent  the  goods,  which  were 
*grey,  that  is,  unbleached  shirtings,  to  J.  &  0.  Ryder  with  [601 
an  invoice,  debiting  them  with  the  price  after  deducting  the 
discount,  viz.  20bL  The  period  of  thirty  days  would  elapse  on 
the  23d  of  August,  but  J.  &  0.  Ryder's  pay  day  being  Friday, 

much  aa  tliey  are  stated  in  the  }w(\g'  aftertlioSothof  August  when  it  became 

meut,  but  it  aUegcd  in  addition  thiit  due,  and  permitted  them  to  retain  the 

Hyder  &  Co.,  were  indebted  to  tlie  de-  money  in  their  hands  tiU  they  stopped 

fJndanta  after  the  lUh  of  August  up  to  payment.    The  demurrer  was  not  ar- 


their  stoppage;  and  that  tiie  plaintiff  guod.  the  plaintiff's  counsel  at  once 
negligently  let  the  payment  from  Ryder  yielding  to  tne  expression  of  the  opinioa 
^  Co.  to  him  stand  over  a  long  time    of  the  Court  that  the  plea  waSi  good.   « 
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actual  paj^raent  would  not,  bad  all  gone  right,  have  been  made 
till  the  25th  of  August. 

On  the  24th  tbeplaintifF  received  a  memorandum  from  J.  & 
0.  Ryder,  requesting  him  to  delay  applying  for  payment  till  the 
following  Friday,  September  1st.  JSTevertheless,  his  salesman 
did  call  upon  the  25th,  but  was  refused  p.ayment,  and  told  it 
would  be  all  right  on  next  Friday.  The  plaintiff  saw  in  the 
newspaper  an  announcement  of  the  death  of  one  of  the  partners 
in  the  firm  of  J.  &  O.  Ryder,  and  attributed- the  delay  to  this. 
He  was,  to  use  his  own  phrase  in  his  evidence,  considering  what 
to  do,  but  had  done  nothing,  when,  on  the  30th  of  August,  J. 
&  0.  Ryder  &  Co.  stopped  payment. 

One  point  that  was  raised  for  the  defendants  may  as  well  be 
disposed  of  here.  We  think  that  if  the  plaintiff  had,  on  the 
non-payment  by  J.  &  0.  Ryder,  any  right  to  come  on  the  de- 
fendants, the  taking  no  active  step  before  the  30th  was  no  evi- 
dence of  any  such  laches  as  would  deprive  him  of  that  right. 

To  proceed  with  the  evidence.  It  was  not  pretended  on  either 
side  that  the  plaintiff  knew  before  the  30th  of  August  that  the 
defendants  had  anything  to  do  with  this  transaction,  so  as  to 
afford  any  evidence,  on  the  one  hand,  that  he  had  originally 
parted  with  the  goods  on  the  credit  of  the  defendants,  or,  on 
the  other  hand,  that  he  had  elected  to  give  credit  to  J.  &  O. 
Ryder  to  the  exclusion  of  the  defendants.  But,  after  the  stop- 
[mge,  of  J.  &  0.  Rider  &  Co.,  on  examining  their  books  it  was 
discovered  that  in  this  case  they  had  been  acting  as  commission 
merchants  for  the  defendants,  and  the  plaintift^'s  case  was,  that, 
under  the  circumstances,  he  was  entitled  to  demand  payment 
from  the  defendants,  as  being  undisclosed  principals  of  J.  &  O. 
Ryder  in  this  transaction. 

The  evidence  as  to  this  was,  that  the  defendants  are  merchants 
at  Liverpool,  who  had  often  before  given  orders  to  J.  &  O.  Ryder, 
sometimes  for  grey  and  sometimes  for  white  (that  is,  bleached) 
shirtings.  When  such  an  order  had  been  previously  given  for 
white  shirtings,  the  course  of  business  had  always  been  for  J.  & 
602]  0*  *Ryder  to  procure  grey  sliirtings,  and  then  to  have 
those  grey  shirtings  bleached,  and  when  they  were  bleached  to 
<leliver  them  to  the  defendants,  charging  them  with  the  cost  of 
the  grey  shirtings,  and  of  the  bleaching,  with  one  per  cent,  com- 
mission on  that  amount  for  placing  the  order,  and  also  with  any 
charges  for  packing,  &c.,  and  this  amount  the  defendants  alway-^ 
})aid  to  J.  &  0.  Ryder.  As  the  defendants  knew  that  J.  &  O. 
Ryder  were  neither  manufacturers  nor  bleachers,  they  were,  ot 
course,  aware  that  J.  &  O.  Ryder  must  have  procured  some  one  . 
to  supply  the  grey  cloths  and  some  one  to  bleach  them  ;  but  they 
never  were,  in  any  of  the  previous  transactions,  brought  into 
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communication  with  those  who  supplied  the  goods  or  those  who 
bleached  them,  nor  did  they  ever  inquire,  nor  were  they  ever 
told,  who  they  were. 

There  was  no  running  account  between  the  defendants  and  J. 
&  O.  Ryder,  but  the  defendants  almost  invariably  paid  on  each 
transaction.  It  was  stated  in  the  evidence  that  they  generally, 
but  "  not  quite  alwaj-s,"  paid  in  cash,  that  is,  as  already  ex- 
plained, on  the  pay  day  after  the  goods  were  delivered  to  them. 

No  inquiry  was  made  on  either  side  as  to  the  nature  of  the 
exceptional  cases  in  which  the  defendants  did  not  pay  casli. 
Those  exceptions  might  have  thrown  light  on  the  nature  of  the 
employment  of  J.  &  O.  Ryder,  or  they  might  not. 

In  the  present  case  the  defendants  gave  a  verbal  order  to  J. 
&  O,  Ryder  for  bleached  shirtings.  Nothing  was  said  as  to  the 
price  at  which  they  were  to  be  procured  which  was  therefore 
lefk  to  the  discretion  and  honesty  of  J.  &  0.  Ryder ;  and  nothing 
was  said  as  to  the  mode  in  which  they  were  to  be  paid  for,  which 
ivas,  therefore,  to  be  as  usuj^l.  In  consequence  of  this  order  J. 
&  O.  Ryder's  manager  went  to  the  plaintift*'s  salesman.  The 
manager  at  first  wished  to  buy  for  cash,  but  wanted  discount  at 
2^  per  cent.  Finally  they  agreed  to  split  the  difference,  and 
make  it  IJ  per  cent,  at  thirty  days.  All  this  was  perfectly  bonS 
fide  between  them,  and  the  defendants  knew  nothing  about  it. 

When  the  grey  shirtings  were  delivered  by  the  plaintift'  to  J. 
&  O.  Ryder  they  sent  them  to  the  bleacher,  who,  as  usual,  cut 
each  piece  in  two;  and  having  received  from  J.  &  0.  Ryder  200 
pieces  of  grey  cloth,  sent  back  to  them  400  pieces  of  white  cloth. 
Jiyder  &  Co.  sent  on  these  400  pieces  of  white  cloth  to  tiic 
defendants,  *with  an  invoice  dated  the  2nd  of  August,  [603 
headed  as  follows:  "  Invoice  often  packages  of  goods  purchased 
and  forwarded  per  carrier  to  Liverpool,  by  order  and  on  account 
of  Messrs.  Bates,  Stokes,  &  Co.  there  "  (the  defendants)  "  by  the 
undersigned,"  &c.  The  defendants  were  in  this  invoice  charged 
with  the  actual  money  which  ought  to  have  been  paid  to  the 
plaintift'  as  the  price  of  the  goods,  viz.,  205/.  less  1^  per  cent, 
discount,  the  actual  charge  of  the  bleaching,  one  per  cent,  on  the 
amount  of  those  two  sums  as  commis?ion,  and  the  amount  of 
some  packing  charges,  making  in  all  2271,  \0s.  OJ.,  noted  as 
being  due  the  11th  of  August,  which  was  the  first  pay-day  after 
the  goods  would  be  received  in  Liverpool.  On  the  11th  of 
August  the  defendants,  with  perfect  bona  fides,  paid  J.  &  O. 
Ryder  that  sura  of  2271.  10.\  9cL 

Oil  this  stsite  of  the  evidence,  Mr.  Ilerschell  took  three  p^nnts. 
First,  he  said  that  the  defendants  were  not  undisclosed  princi- 
pals, employing  J.  &  0.  Ryder  as  agents  with  authorit}'  to  create 
privity  between  the  unknown  persons  who  supplied  the  goodij 
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and  the  defendants.  Secondly,  that  even  if  they  were,  the  de- 
fendants, having,  before  the  plaintiff  heard  of  their  connection 
with  the  matter  and  before  they  heard  of  the  plaintiff,  houestly 
and  in  the  ordinary  course  of  business  paid  J.  &  O.  Ryder,  were 
no  longer  liable  to  the  plaintiftl  'And  thirdly,  that  the  plaintiff 
had  by  laches  disentitled  himself  to  sue. 

It  was  admitted  that  all  that  was  sworn  was  honestly  sworn, 
and  neither  counsel  required  anything  to  be  left  to  the  jury.  My 
Brother  Mellor  thereupon  directed  a  verdict  for  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  the  defendants,  the 
Court  to  have  power  to  draw  inferences  of  fact. 

The  third  point  taken  was  disposed  of  at  once ;  but  the  other 
two  points  were  fully  discussed,  and  the  authorities  brought 
before  us.     On  these  we  took  time  to  consider. 

The  first  point  depends  on  a  question  of  fact,  viz.,  wliat  was 
the  authority  really  given  to  J.  &  0.  Ryder  by  the  defendants? 
It  is,  we  think,  too  firmly  established  to  be  now  questioned,  that, 
where  a  person  employs  another  to  make  a  contract  of  purchase 
for  him,  he,  as  principal,  is  liable  to  the  seller,  though  the  seller 
never  heard  of  his  existence,  and  entered  into  the  contract  solely- 
on  the  credit  of  the  person  whom  he  believed  to  be  the  priiici- 
604]  P^l  *though  in  fact  he  was  not.  It  has  often  been  doubted 
whether  it  was  originally  right  so  to  hold;  but  doubts  of  this 
kind  come  now  too  late :  for  we  think  that  it  is  established  law 
that,  if  on  the  failure  of  the  person  with  whom  alone  the  vendor 
believed  himself  to  be  contracting,  the  vendor  discovers  that  in 
reality  there  is  an  undisclosed  principal  behind,  he  is  entitled 
to  take  advantage  of  this  unexpected  godsend,  and  is  not  put  to 
take  a  dividend  from  the  estate  ofjiim  to  whom  alone  he  believed 
himself  to  be  contracting,  and  with  whom  alone  he  gave  credit, 
and  to  leave  the  trustees  of  that  estate  to  settle  with  the  undis- 
closed principal,  subject  to  all  mutual  credits  and  equities  between 
them.  He  may  recover  the  price  himself  direct  from  the  prin- 
cipal, subject  to  an  exception,  which  is  not  so  well  established 
as  the  rule,  and  is  not  very  accurately  defined,  viz.,  that  nothing 
has  occurred  to  make  it  unjust  that  the  undisclosed  principal 
should  be  called  upon  to  make  the  payment  to  the  vendor. 

We  have  first  to  consider  whether  we  should  draw  from  the 
evidence  the  inference  of  fact  that  the  defendants  were  principals, 
so  as  to  bring  the  case  within  the  rule,  so  that  if  the  price  had 
not  been  paid  by  the  defendants  to  Ryder  &  Co.  the  plaintift* 
would  have  a  right  to  be  paid  the  money  rather  than  look  to  the 
trustees  of  the  estate  of  J.  &  O.  Ryder.  This  depends  entirely 
on  what  was  the  real  nature  of  the  employment  of  J.  &  0.  R^'der 
by  the  defendants.  The  defendants  not  being  known  in  the 
matter  at  all  to  the  plaintiff',  there  is  no  room  for  holding  them 
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bound  by  any  apparent  authority  given  to  J.  &  0.  Ryder.  There 
can  be  no  case  against  the  defendants  of  holding  them  out  as  hav- 
ing their  authority,  or  clothing  them  with  ostensible  authority,  to 
a  person  who  did  not  know  that  J,  &  O.  Kyder  had  any  principal 
at  all.  As  to  the  real  authority,  there  is  evidence  both  ways.  The 
charge  of  commission  is  conclusive  to  show  that,  to  some  extent, 
there  was  a  relation  of  principal  and  agent ;  the  defendants  were 
entitled  to  have  the  skill  and  diligence  of  J.  &  O.  Ryder  to  get 
the  goods  as  cheaply  as  they  could ;  and  the  defendants  were  en- 
titled to  have  the  true  cost  of  the  goods  debited  to  them  with  no 
further  addition  than  the  charges  and  the  commission.  Then 
Ryder  &  Co.  did  not  engac^e  to  supply  the  goods  themselves ; 
they  only  undertook  to  find  persons  who  would.  If  prices  had 
risen  after  the  plaintiff* *made  his  bargain,  and  the  plaintiff  [605 
had  refused  to  go  on,  the  now  defendants  could  not  have  sued 
J.  &  0.  Ryder  for  this ;  they  must  either  have  Eued  the  now 
plaintiff,  if  there  is  privity  between  them,  or  perphaps  have  used 
the  name  of  J.  &  O.  Ryder,  as  their  trustees,  to  sue,  as  is  sug- 
gested by  Kelly,  C.B.,  in  Mollcil  v.  Robbison  (').  In  the  invoice 
the  defendants  are  not  charged  as  purchasers  from  J.  &  O.  Ryder, 
hut  are  debited  for  goods  bought  by  their  order  and  on  their 
account.  This  form  is  also  evidence  in  favor  of  the  plaintiff. 
But  none  of  these  things  are  conclusive.  The  great  inconve- 
nience that  would  result  if  there  were  privity  of  contract  es- 
tablished between  the  foreign  constituents  of  a  commission 
merchant  and  the  home  suppliers  of  the  goods  has  led  to  a  course 
of  business,  in  consequence  of  which  it  has  been  long  settled 
that  a  foreign  constituent  does  not  give  the  commission  merchant 
any  authority  to  pledge  his  credit  to  those  from  whom  the  com- 
missioner buys  them  by  his  order  and  on  his  account.  It  is 
true  that  this  was  originally  (and  in  strictness  perhaps  still  is)  a 
question  of  fact;  but  the  inconvenience  of  holding  that  privity 
of  contract  was  established  between  a  Liverpool  merchant  and 
the  grower  of  every  bale  of  cotton  which  is  forwarded  to  him  in 
consequence  of  his  order  given  to  a  commission  merchant  at 
Xew  Orleans,  or  between  a  New  York  merchant  and  the  sup- 
plier of  every  bale  of  goods  purchased  in  consequence  of  an 
order  to  a  London  commission  merchant,  is  so  obvious  and  so 
well  known,  that  we  are  justified  in  treating  it  as  a  matter  of 
law,  and  saying  that,  in  the  absence  of  evidence  of  an  express 
authority  to  that  effect,  the  commission  agent  cannot  pledge  his 
foreign  constituent's  credit.  Where  the  constituent  is  resident 
in  England,  the  inconvenience  is  not  so  great,  and  we  think  that, 
prima  facie,  the  authority  is  given,  untess  there  is  enough  to 
show  that  it  was  not  in  fact  given.  It  was  strongly  urged  by 
O  Law  Rep.,  7  C.  P,atp.  119. 
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the  defendants'  counsel,  that  the  course  of  dealing  and  the  mode 
of  settlement  by  the  defendant  with  J.  &  0.  Kyder  were  sufficient 
to  show  that  J.  &  0.  Ryder  were  not  intended  to  have  authority 
to  establish  privity  of  contract  between  the  defendants  and  those 
from  whom  J.  &  O.  Ryder  obtained  the  goods.  We  agree  tliat 
it  is  evidence  that  way;  but  we  do  not  feel  justified  in  finding 
this  question  in-  favor  of  the  defendants.  If  a  special  jury, 
606]  *who  have  knowledge  of  the  course  of  business  beyond 
what  we  have,  had  on  this  ground  found  a  verdict  for  the  de- 
fendants, we  should  not  li^ve  been  dissatisfied  with  it.  Indeed, 
we  feel  this  so  strongly  that,  if  the  event  of  the  cause  depended 
upon  this  point,  we  should  probably  have  given  the  defendants 
liberty  to  have  a  new  trial,  on  payment  of  costs,  in  order  that 
the  opinion  of  a  jury  might  be  taken  on  that  new  trial,  when 
the  nature  of  the  exceptions  from  the  general  habit  of  paying 
cash  might  also  be  ascertained.  But  it  is  not  necessary  to  do 
this,  as  we  have  come  to  the  conclusion  that  the  defendants  are 
entitled  to  the  verdict  on  the  second  ground. 

It  is  right,  in  order  to  avoid  misapprehension,  to  say  that  the 
phrase  repeatedly  used  by  the  counsel  for  the  plaintiti*  that  the 
vendor  has  a  right  to  follow  the  goods  is,  in  our  opinion,  calcu- 
lated to  mislead.  There  are  cases,  such  as  that  of  Wilson  v. 
Hart  (*),  to  which  such  a  phrase  would  be  applicable  ;  but  those, 
as  is  pointed  out  in  2  Smith's  Leading  Cases,  at  p.  332  (5th  ed. ; 
p.  351,  6th  ed.),  proceed  on  the  ground  of  fraud.  In  the  ab- 
sence of  fraud,  unless  the  person  receiving  the  goods  is  a  party 
to  the  contract  under  which  the  goods  were  sold,  the  vendor 
has  no  right  to  follow  them.  If  the  goods  ^vcre  bricks  sold  to  a 
contractor  he  could  not  charge  the  owner  of  the  house  into  which 
they  were  built,  though  he  might  do  so  if  the  person  supposed 
to  be  the  contractor  turned  out  to  be  really  agent  for  the  owner 
of  the  house;  and  the  principle  is  the  same  in  such  a  case  as 
the  present. 

The  second  point  raised  is  of  considerable  importance.  In 
Railton  v.  Hodgson,  and  Peele  v.  Hodf/son,  reported  in  a  note  to 
Addison  v.  Gamlassequi  (*),  Mansfield,  C.J.,  said,  "  If  Hodgson" 
(the  undisclosed  principal)  "  had  really  paid  Smith,  Lindsay,  & 
Co.''  (the  insolvent  actual  purchasers),  '*  it  would  have  depended 
on  circumstances  whether  he  would  have  been  liable  to  pay  for  the 
goods  over  again ;  if  it  w'ould  have  been  unfair  to  have  made 
him  liable,  he  would  not  have  been  so."  This  was  in  1804.  It 
is,  however,  to  be  observed,  that  as  Hodgson  had  not  paid  either, 
this  was  not  necessary  for  the  decision.  Two  cases  of  Waring  v. 
Fuvenck  ('),  and  Kymer  v.  Suwcrcropi^  (*),  which  were  tried  before 

(')  7  Taunt.,  295.  (')  1  Cnmp.,  85. 

O  4  Taunt.,  575, 577.  (*)  1  Camp.,  109. 
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♦Lord  Ellenborougli  in  1807,  nre  proncrally  cited  on  this  [607 
subject,  without,  as  it  seems  to  ll^l,  paying  sufficient  attention  to 
the  fact  thatKe^iyon  &  Co.,  in  consequence  of  whose  insolvency 
the  questions  arose,  were  London  brokers,  not  commission  mer- 
chants. A  broker  always  professes  to  niake  a  contract  between 
two  principals,  and,  though  in  recent  times,  the  strictness  of  the 
rules  has  to  some  extent  been  relaxed,  in  1807,  a  London  broker 
was  bound  by  his  bond  (the  form  of  which  will  be  found  in  Holt 
N.  P.  at  p.  431,  n.)  to  make  known  to  the  person  with  whom 
the  agreement  is  made  the  name  of  his  principal  if  required,  and 
not  to  deal  on  his  own  account.  In  Kcmble  v.  Atkins  (^),  it  was 
decided  that  this  did  not  prevent  the  broker  from  making  the 
contract  in  his  own  name  so  as  lo  pledge  his  personal  credit  to 
the  seller;  but  still  he  must  necessarily  have  had  a  principal. 
And,  as  is  laid  down  in  Higglns  v.  Senior  (*),  it  was  always  com- 
petent, notwithstanding  this  form  of  the  agreement,  to  show 
who  the  person  was  for  whom  the  broker  acted  as  agent  in  mak- 
ing the  contract,  "  so  as  to  give  the  benefit  of  the  contract  on 
the  one  hand  to,  and  charge  with  liability  on  the  other,  the  un- 
named principals."  In  every  case,  therefore,  where  the  sale  is 
to  a  broker,  the  vendor  knows  that  there  is  or  ou^ht  to  be  a 
principal  between  whom  and  himself  there  is  established  a  pri- 
vity of  contract,  and  whose  security  he  has  in  addition  to  that 
of  the  broker,  and  the  principal  also  knows  that  the  vendor  is 
aware  of  this  and  to  some  extent  trusts  to  his  liability.  This  is, 
therefore,  a  very  different  kind  of  case  from  that  of  a  person 
selling  goods  to  a  person  whom  at  the  time  of  the  contract  he 
supposes  to  be  a  principal.  The  marginal  note  in  Kjjmcr  v. 
Suwercropp  0,  is,  perhaps,  too  general,  even  in  the  case  of  a 
broker,  as  is  pointed  out  by  Maule,  J.,  in  Snii/tli  v.  Anderson  {*); 
but  what  was  actually  decided  was  probably  right. 

The  next  case  in  order  of  date  is  Thomson  v.  Davenport  (^), 
where  Lord  Tenderden,  in  speaking  of  this  subject,  says:  "  1 
take  it  to  be  a  general  rule,  that  if  a  person  sells  goods  suppos- 
ing, that  at  the  time  of  the  contract  he  is  dealing  with  a  princi- 
pal, but  *afterwards  discovers  that  the  person  with  whom  [608 
he  has  been  dealing  is  not  the  principal  in  the  transaction,  but 
agent  for  a  third  person,  though  he  may  in  the  mean  time  have 
debited  the  agent  with  it,  he  may  afterwards  recover  the  amount 
from  the  real  principal;  subject^  however^  to  this  qualification^  that 
(he  state  of  the  account  between  the  principal  and  the  agent  is  not  altered 
to  t/ie  prejudice  of  the  principal.^'  And  Bayley,  J.,  says :  "  Where 
a  purchase  is  made  by  an  agent,  the  agent  does  not  of  necessity 

(»)  Holt  N.  p.,  427.  (*)  7  C.  B.,  at  p.  39  ;  18  L.  J.  (C.P.)  at 

(')  8  M.  &  W.,  at  p.  844.  p.  114. 

O  1  Camp.,  109.  C)  i>  B.  iS:  C.  nt  pp.  83,  88. 

3  Eng.  Rep.1  2d 
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SO  contract  as  to  make  himself  personally  liable;  but  he  mm/ 
do  so.  IF  lie  does  make  himself  personally  liable,  it  does 
not  follow  that  the  principal  may  not  be  liable  also,  subject  to 
this  qualification  that  the  principal  shall  not  be  prejudiced  by  behu/ 
made  pcrsonalb/  liable^  if  thcjuMicc  of  the  case  is  that  he  should  not  be 
pcrsonallj  liable.  If  the  principal  has  paid  the  agenf^  or  if  (he  strife  <f 
the  accounts  between  the  agent  here  and  the  principal  icould  maU  it 
unjust  that  the  seller  shoidd  call  on  the  principal,  the  fact  of  payment, 
or  such  a  state  of  accounts,  xoould  be  an  answer  to  the  action  brought 
by  the  seller  ichcre  he  had  looked  to  the  responsibility  of  the  agent.'' 

In  this  case,  as  in  liadton  v.  Hodgson  (*),  the  freslily-discovere^l 
principal  had  not  paid  any  one,  and  therefore  the  two  passages 
above  in  italics  were  no  necessary  part  of  the  decision,  though 
they  are  weighty  authorities  as  indicating  the  decided  opinion 
of  two  judges  of  great  experience  in  commercial  cases. 

In  Smyth  v.  Anderson  (^)  the  case  arose  in  such  a  peculiar  way 
that  it  is  difficult  to  say  exactly  what  was  decided.  But  Maule, 
J.,  in  his  very  elaborate  and  able  judgment,  expresses  a  decided 
opinion  that  the  dicta  of  Chief  Justice  Mansfied  and  Bayley,  J. 
(he  seems  not  to  have  noticed  that  of  Lord  Tenterden),  *'  aftbrds 
a  sensible  rule  on  the  subject."  The  latter  dictum  of  Maule, 
J.,  adds  very  greatly  to  the  weight  of  those  which  i)reccded. 
Still,  there  is  no  actual  decision  on  the  point. 

On  the  other  hand,  it  is  stated  in  a  note  to  the  third  edition 
of  Palcy's  principal  and  agent,  p.  249  n.,  that  Mr.  Justice  James 
l^n-ke  was  amongst  those  who  did  not  acquiesce  in  the  decision  in 
Thomson  v.  Davenport  (').  It  is  not  said  on  what  authority  that 
609]  *8tatement  proceeds,  and  from  the  context  it  would  seem 
that  his  dissent  was  rather  from  the  extension  of  the  rule  by 
which  the  principal  might  be  charged  than  from  the  exceptions 
to  that  rule.  But  in  Ileald  v.  Kenxoorth  (*)  he  does,  as  it  seems 
to  us,  express  dissent  from  the  exceptions.  The  case  itself  arose 
on  a  demurrer  to  a  plea  which  is  set  out.  But  then  it  is  stated 
that  the  Court  thought  it  might  amount  to  the  general  issue,  anel 
therefore  it  was  amended,  but  the  report  does  not  state  what  the 
amendments  were.  It  is  not  easy,  therefore,  to  say  what  was 
the  actual  decision.  It  does  not,  however,  appear  that  in  any 
part  of  the  plea  it  was  stated  that  the  plaintiff  was  ignorant  of 
the  existence  of  the  defendant  as  principal  till  after  the  defend- 
ant had  paid  the  agent,  nor  even  that  the  defendant  believed 
such  to  be  the  case.  Unless  the  plea  was  smh  as  to  raise  the 
very  point,  the  opinion  of  Parke,  B.  (like  those  of  Mansfield, 
C.J.,  Bayley,  J.,  and  Maule,  J.),  is  but  a  dictum  entitled  to  high 
respect  as  an  authority,  but  not  binding  as  a  decision.     ]\irk(\ 

(M  4  Taunt.,  at  p.  570.  n.  (')  7  C.  B.,  21.  JJO  :  18  L.  J.  (C.P  ).  100.  li;j 

O  9  B.  &  C,  78.  (•)  10  Ex..  709.  71o ;  24  L.  J.  (Ex.)  70,  77. 
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B.,  lays  down  generally  that  '*  if  a  person  orders  an  agent  to 
make  a  purchase  for  him,  lie  is  bound  to  sc  e  that  the  iigent  pays 
the  debt ;  and  the  giving  the  iigent  money  for  that  i)urpose  (h)cs 
not  amount  to  payment,  unkss  the  agent  pays  it  accordinaly." 
A.fter  commenting  on  scveial  of  the  oases  already  referred  to, 
he  concludes :  "I  think  that  there  is  no  authority  for  saying  that 
a  payment  made  to  the  agent  precludes  the  seller  from  recover- 
ing from  the  principal,  unless  it  appears  that  he  has  induced 
the  principal  to  believe  that  a  settlement  has  been  made  witli 
the  agent.''  He  states  this  as  generally  true  wherever  a  princi- 
pal has  allowed  himself  to  be  made  a  party  to  a  contract,  and 
makes  no  exception  as  to  the  <ae  where  the  other  side  made 
the  contract  with  the  agent  believing  him  to  be  principal,  and 
continued  in  such  belief  till  after  the  payment  was  made.  He 
certainly  does  not  in  terms  say  that  there  is  no  qualification  of 
the  principle  he  lays  down  when  applicable  to  such  a  case;  but 
recollecting  how  careful  Parke  B.,  always  was  to  lay  down  what 
he  thought  to  be  the  law  fully  and  with  accuracy,  we  think  the 
counsel  for  the  plaintiff  were  justified  in  arguing  that  Parke, 
B.,  thought  the  exception  did  not  exist.  And  this  is,  in  Out 
opinion,  a  weighty  authority  in  favor  of  the  plaintiflT's  conten- 
tion, more  especially  *as  Pollock,  C.B.;  assents  in  his  [610 
judgment  to  the  remark  thrown  out  by  Parke,  B.',  during  the 
argument,  and  afterwards  more  elaboratel}-  stated  by  him  in  his 
judgment.  And  Alderson,B.,  in  his  judgment,  appears  entirely 
to  assent  to  the  judgment  of  Parke,  B.  " 

We  think  that  we  could  not,  without  straining  the  evidence, 
hold  in  this  case  that  the  plaintiftMiad  induced  the  defendants  to 
believe  that  he  (the  plaintiff)  had  Fettled  with  J.  &  0.  Kyder  at 
the  time  when  the  defendants  paid  them. 

This  makes  it  necessary  to  determine  whether  we  agree  in 
what  we  think  was  the  opinion  of  Parke,  B.,  acquiesced  in  by 
Pollock,  C.B.,  and  Alderson,  B. 

We  think  that,  if  the  rigid  rule  thus  laid  down  were  to  be  ap- 
plied to  those  who  were  only  discovered  to  be  principals  after 
they  had  fairly  paid  the  price  to  those  whom  the  vendor  believed 
to  be  the  principals,  and  to  whom  alone  the  vendor  gave  credit, 
it  would  produce  intolerable  hardship.  It  may  be  said,  perhaps 
truly,  this  is  the  consequence  of  that  which  might  originally 
have  been  a  mistake,  in  allowing  the  vendor  to  have  recourse  at 
all  against  one  to  whom  he  never  gave  credit,  and  that  we  ought 
not  to  establish  an  illogical  exception  in  order  to  cure  a  fault  in 
a  rule.  But  we  find  an  exception  (more  or  Ics^  extensively  ex- 
pressed) always  mentioned  in  the  very  cases  that  lay  dow^n  tlie 
rule;  and  without  deciding  anything  as  to  the  case  of  a  broker 
who  avowedly  acts  for   a  principal  (though   not  necessarily 
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named),  and  confining  ourselves  to  the  present  case,  which  is 
one  in  which,  to  borrow  Lord  Tenterden's  phrase  in  Thompson 
V.  Davenport  (*),  the  plaintiff'  sold  the  goods  to  Ryder  &  Co., 
'*  supposing  at  the  time  of  the  contract  he  was  dealing  with  a 
principal,"  we  think  such  an  exception  is  established. 

We  wish  to  be  understood  as  expressing  no  opinion  as  to  what 
would  have  been  the  effect  of  the  state  of  the  accounts  between 
the  parties  if  J.  &  0.  Ryder  had  been  indebted  to  the  defendants 
on  a  separate  account,  so  as  to  give  rise  to  a  set-off'  or  mutual 
credit  between  them.  We  confine  our  decision  to  the  case 
where  the  defendants,  after  the  contract  was  made,  and  in  con- 
sequence of  it,  bona  tide  and  without  moral  blame,  paid  J,  &  O. 
611]  Ryder  at  a  *time  when  the  plaintiff' still  gave  credit  to  J. 
«&  O.  Ryder,  and  knew  of  no  one  else.  We  think  that  after  that 
it  was  too  late  for  the  plaintiff*  to  come  upon  the  defendants. 

On  this  ground  we  make  the  rule  absolute  to  enter  the  verdict 
for  the  defendants.  Bale  absolute. 

Attorneys  for  plaintiff':  Phdps  ^  Hldxjwkk^  for  S^ile,  Shipman, 
^  iSedden^  Liverpool. 

Attorneys  for  Defendants  :  Fieldy  Roscoe,  ^  Co, ^  for  Balcsoii  </ 
Co.,  Liverpool, 

(')  9  B.  &  C,  at  p.  86. 

Although  an  undisclosed  principal  P.,  480  ;  see  Story  on  Agency,  §  16Dr. 
niav  be  sued,  yet  if  the  credit  be  given  And  so  where  the  principal  author- 
to  the  agent  his  note  taken  for  payment  izea  liis  agent  to  pledge  his  credit,  tbe 
and  a  compromise  be  subsequently  made  principal  is  not  discharged  by  payment 
with  him,  the  principal  is  not  liable,  Mc-  to  the  agent,  if  the  money,  is  not  paid 
Monnie^  v.  MacKay,  89  Barb.,  501.  .over  to  tlie  creditor,  unless  the  latter  by 

Although  if  the  agent  do  not  pay  or  his  conduct  makes  it  unjust  that  tho 

the  principal  have  not  in  good  faith  principal  should  be  sued,  i/<srt/rf  v.  iCc/i- 

l)aid  the  agent,  he  may  be  proceeded  worthy,  10  Excheq..  739. 
against.  CaUler  v.  DobUty  Law  Kep.,  0  C. 


July  6. 

Morgan  v.  Steele  and  another. 

[Law  Reports,  7  Queen's  Bench,  611.] 
Action  —  Bankruptcy  —  Pecuniary  Lon. 

Declaration  against  defendants  for  a  breach  of  duty  as  attomcys  in  not  getting 
the  best  price  for  the  equity  of  redemption  in  ])remises  of  plaintiff  intrusttnl  to 
defendants  for  sale.  Tbe  defendants  well  knew  that  it  plaintiffdid  not  obtain  a 
reasonable  price,  the  bankruptcy  of  plaintiff  would  bt-  tlie  iifc-e.ssar}' and  inevitable 
dusequence,  and  that  in  consequence  of  defen:lantM  bnM':h  of  duty  plaintiff  w.ns 
adjud^feJ  a  bankrupt.  Plea:  tlie  bankruptcy  of  plaintiff  untifr  th«  Act  of  ISIJll, 
and  that  the  causes  of  action  passed  to  the  assignee.     On  demurrer : 

ll&Ul,  by  Blackburn.  Mellor,  and  Lush,  J.J.,  on  the  authority  of  Jf  HhfHtn  v 
Sl'liisy  (Law  Rep.,  1  Ex..  813),  that  bankruptcy  wan  a  good  defence,  and  lliat  the 
averment  that  defendants  kn.»w  that  bankruptcy  would  ensue  made  no  diflerenn-' 
Kannen,  J.,  doubting  whether  llnlgHon  v.  Sidney  whs  not.  dislinguishal>le  on  thai 
ground. 
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Declaration  that  defendants  were  attorneys  and  solicitors 
carrying  on  business  m  co-partnership,  and  phiintift' was  entitled 
to  and  interested  in  an  estate  in  fee  8im|)le  in  possession  in  cer- 
tain lands,  premises,  and  buildings  in  the  borough  of  Liverpool, 
subject  to  mortgages  thereon,  and  plaintiff  was  also  possessed 
of  or  interested  in  certain  plant  and  machinery  upon  the  said 
premises.  And  plaintiff  was  desirous  of  selling  the  said  mort- 
gaged premises  and  his  interest  and  equity  of  redenjption  in  re- 
spect of  the  same  and  the  said  plant  and  machinery.  And 
plaintiff,  at  the  request  of  the  defendants,  retained  and  employed 
them  as  such  attorneys  and  solicitors  to  use  due  endeavors  to 
obtain  and  procure  a  purchaser  f  »r  the  said  estate  and  premises 
and  the  said  plant  and  machinery,  and  to  sell  the  same  for  the 
best  price,  for  reasonable  *reward  to  defendants  in  that  [612 
behalf,  and  defendants  then  well  knew  that  if  the  plaintiff  did 
not  obtain  a  reasonable  and  adequate  price  for  the  said  estate  and 
premises  the  bankruptcy  of  the  plaintiff  would  be  the  necessary- 
and  inevitable  consequence.  Yet  defendants,  not  regarding 
their  dut}-  as  such  attorneys  and  solicitors  under  the  retainer, 
and  contriving  and  intending  to  injure  the  plaintiff,  falsely, 
fraudulently,  and  deceitfully  represented  to  the  plaintiff  that  no 
greater  price  or  sum  than  100/.  could  be  obtained  on  the  sale 
of  the  said  estate  and  premises  and  the  said  plant  and  machinery, 
whereas  in  truth  and  in  fact  a  much  greater  price  or  sum  could 
and  might  have  been  obtained  for  the  same,  and  whereas,  in 
truth  and  in  fact  the  person  who  ultimately  became  the  pur- 
chaser had  offered  and  was  ready  and  willing  to  give  a  much 
greater  price  than  100/.,  as  defendants  then  well  knew.  And 
defendants,  further  disregarding  their  said  duty,  falsely,  fraudu- 
lently, and  deceitfully  represented  to  pUiin tiff  that  the  person 
who  had  offered  a  sum  of  300/.  for  the  said  estate  was  another 
and  a  different  person  from  the  person  who  ultimately  became 
the  purchaser,  whereas  in  truth  and  in  fact  it  was  one  and  tho 
same  person  as  defendants  then  well  knew.  And  the  defend- 
ants, further  disregarding  their  duty,  and  in  violation  of  good 
faith,  voluntarily  and  unnecessarily  divulged  and  communicated 
to  the  person  who  ultimately  became  the  purchaser,  whilst  such 
])erson  was  in  treaty  for  the  purchase,  that  plaintiff'  was  in  em- 
barrassed circumstances  and  was  under  an  imperative  and  urgent 
fiecessity  of  selling  the  said  estate,  &c.  And  defendants  wrong- 
fully, fraudulently,  and  deceitfully  prevented  the  said  purchaser 
from  giving  a  much  greater  price  than  100/.,  although  the  pur- 
chaser was  ready  and  willing  to  give  a  much  greater  price,  as 
defendants  then  well  knew.  And  defendants,  further  disre- 
garding their  said  duty,  wrongfully,  deceitfully,  and  corruptly 
during  the  treaty  for  the  said  sale,  and  before  the  compleiioli 
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thereof,  entered  into  an  agreement  with  the  person  who  ulti- 
mately became  tlie  purchaser  for  the  division  between  him  and 
defendants  of  any  profits  that  might  accrue  from  the  purchase 
and  resale.  By  means  of  which  breaches  of  duty,  and  of  the 
false,  fraudulent,  and  deceitful  conduct  of  defendants,  plaintiif 
was  compelled  to  sell,  and  did  sell,  the  said  CvState  and  premises 
and  the  said  plant  and  machinery  for  a  wholly  inadequate  i>rice, 
613]  ft"^^  f'^^^'  ^  much  *smaller  price  or  sum  than  he  otherwise 
might  and  would  have  obtained  for  the  same.  And  plaintiff 
was  forced  and  compelled  to  become,  and  did  become,  and 
was  adjudicated  a  bankrupt,  solely  in  consequence  of  the  said 
breaches  of  duty  and  of  the  said  false,  fraudulent,  and  deceitful 
conduct  of  defendants.  And  the  plaintiif  also  sustained  great 
loss  and  suffered  great  trouble  of  mind  and  body  and  great  per- 
sonal annoyance,  and  was  greatly  injured  in  character  and  credit. 

Plea,  that  after  the  accruing  of  the  alleged  causes  of  action, 
and  before  the  coming  into  operation  of  the  bankruptcy  act, 
18t)9,  and  before  this  suit,  i)laintiif  became,  and  was  duly  ad- 
judged bankrupt,  under  the  statutes  then  in  force,  and  there- 
upon an  official  assignee  of  his  estate  and  effects  was  duly  ap- 
pointed, &c.,  and  the  estate  of  the  plaintifl',  including  the  alleged 
causes  of  action  in  the  declaration  mentioned,  before  and  at  the 
time  of  the  commencement  of  this  suit,  vested  in  the  assignee. 

Demurrer  and  joinder. 

May  9.  Tar,  Q.C.  (  W.  H,  Buthr  with  him),  for  the  plaint- 
iff contended  that  the  being  adjudged  a  bankrupt  was  a  personal 
damage  to  the  plaintiff,  which  would  not  pass  to  the  assignee, 
although  pecuniary  loss  were  involved.  lie  cited  Hof/crs  v. 
Spence  (*);  Beckham  v.  Brake  (*-);  Wethcrdl  v.  Julius  f);  JBrcica- 
V.Drew  (*);  and  distinguished  Ilodr/soii  v.  Sid/tcj/  (*),  on  the 
ground  that  the  bankruptcy  itself  was  the  wrong  done  by  the  de- 
fendants, inasujuch  as  it  was  alleged  in  the  declaration  that  they 
knew  that  bankruptcy  would  be  the  consequence  if  the  plaint- 
iff did  not  get  an  adequate  price  for  his  equity  of  redemption. 

Ji,  G.  WiUlnms  (C  Russell,  Q.C. ,  with  him),  for  the  defendants, . 
relied  on  Hodason  v.  Sulney  (*)  as  directly  in  point.     Bramwell, 
B.,  said  the  special  damage  of  bankruptcy  is  only  a  conse(iuence 
of  the  primary  damage,  and  therefore  not  a  separate  course  of 
action  :  see  Beckham  v.  Drake  (^). 

Torr^  Q.C,  in  reply.  Cur,  aJc.  rulL 

'  614]  *July  G.    The  judgment  of  Blackburn,  Mellor,  and  Lusli, 
J  J.,  was  delivered  by 

Blackburn,  J.  Q.     In  this  case  the  question  raised  on  demur- 

(')  12  Cl.  &  F.,  700,  720.  C)  10  (\  B.,  207.  C)  Law  Rop.,  Ex..  313. 

C)  2  II.  L.  C,  579,  597.  (512.        (*)  1 1  M.  &  W..  02.>.  C)  2  il.  L.  C.  579. 

(')  The  judgment  was  read  by  Mellor,  J. 
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rer  is,  whether  the  plea  of  bankruptcy  amounts  to  a  good  de- 
fence, the  cause  of  action,  viz.,  a  faihire  to  procure  the  best  price 
for  the  equity  of  redemption  of  the  plaintitt''6  promises  entrusted 
to  the  defendants  for  sale,  being  one  which  undoubtedly  would 
]>ass  to  the  assignees.  But  it  being  alleged,  as  special  damage, 
that  "the  defendants  well  knew  that  if  the  plaintiff  did  not 
obtain  a  reasonable  price,  the  bankruptcy  of  the  plaintiff  would 
be  the  necessary  and  inevitable  consequence,"  and  further, ''  that 
iu  consequence  of  the  breach  of  duty  alleged,  the  plaintiff  was 
in  fact  adjudicated  a  bankrupt"  (this  special  damage  being 
such  as  would  not  pass  to  the  assignees),  the  question  is,  whether, 
under  these  circumstances,  the  pTea  of  bankruptcy  is  an  answer. 

The  case  oi  Hodgson  v.  Sidncf/  (-)  is  expressly  in  point  against 
ijie  plaintift',  unless  the  averment  of  the  defendants'  knowledge 
makes  a  diflerence.  We  think  that  it  does  not.  The  averment 
13  not  traversable.  The  fact  of  knowledge,  if  it  existed,  might 
have  been  proved  as  well  under  the  declaration  in  Hodgson  v. 
Sidney  (*)  as  under  the  present  declaration  ;  and  on  the  demurrer 
in  that  case  all  that  was  necessary  to  be  proved  in  order  to  sus- 
tain the  cause  of  action  must  have  been  taken  as  admitted. 

We  therefore  give  judgment  for  the  defendants,  leaving  the 
plaintiff,  if  so  advised,  to  question  the  decision  of  Hodgson  v.  Sid- 
iiejj  (^)  in  a  court  of  error. 

Hannbn,  J.  I  entertain  some  doubt  whether  the  judgment 
in  Hmlgson  v.  Sidney  {^)  necessarily  involves  the  decision  of  the 
question  raised  by  this  case.  The  averment  contained  in  this 
declaration,  that  the  defendants  knew  that  the  plaintift*'s  bank- 
ruptcy would  be  the  "  necessary  and  inevitable  consequence  "  of 
the  wrongful  acts  complained  of,  whether  traversable  or  not,  is 
required  in  order  to  show  the  legal  connection  between  the  de- 
fendants' tortious  conduct  and. the  resulting  damage  which 
would  otherwise  be  too  remote.  Ko  such  averment  was  con- 
tained in  the  declaration  in  IIodg,9on  v.  Sidney  (*).  Having  re- 
gard to  this  *distinction,  and  to  the  fact  that  the  point  [615 
now  raised  was  not  presented  to  the  minds  of  the  judges  in  the 
Court  of  Exchequer,  I  should  have  felt  myself  at  liberty  to  con- 
sider the  question  as  one  not  concluded  by  authority,  but  for  the 
opinion  of  the  other  members  of  this  Court.  The  view  they 
take  of  the  eftect  of  the  judgment  in  Hodgson  v.  Sidney  (*)  makes 
it  necessary  that  the  plaintiff,  if  advised  to  prosecute  liis  claim, 
should  bring  that  decision  under  the  consideration  of  a  Court 
of  Error.  Jiulgmentfor  the  defendants  (*). 

Attorneys  for  plaintift':   Chinery  f  Aldridge. 
Attorneys  for  defendants :   CanVffe  ^  Beaumont. 

(^)  Law  Rep.,  1  Ex.  '313.     C)  See  Crauford  v.  Cinnamond,  Ir.  L.  Rep.,  1  C.  L.,  32i) 
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June  14,  1872. 
616]  *[l^'  THE  EXCHEQUER  CHAMBER.] 

Fowler  and  others  v.  IIollixs  and  others. 

[Law  Rei-)orts,  7  Queen's  Bench   610.  i 

Trox^er —  Conter^ion  —  Broker. 

The  plaintiff  siu^d  the  defendants,  cotton  brokers,  in  an  action  of  trover,  to 
recover  the  value  of  thirteen  bales  of  cotton.  1  he  cotton  was  fraudulently  bought 
by  B.  from  the  plaintittb*  brokers  ;  the  defendants,  witliout  notice  of  any  fraud, 
lK)uglit,  in  their  own  name  as  principals,  the  cotton  from  B.,  and  afterwards  sold 
it  to  M.  at  the  same  pri<'«  at  which  they  had  bought  it,  charging  a  commission. 
The  defendants  obtained  B.'s  signature  to  a  delivery  order,  and  took  delivery  of 
it  from  B.'s  wareliouse  and  conveyed  it  to  a  railway  station,  whence  it  was  for- 
warded to  M.,  by  whom  it  was  spun  into  yarn.  The  defendants  in  buying  the 
rotton  intended  to  act  as  brokers,  believing  the  cotton  would  suit  M.  Afterwards 
the  plaintiffs  demanded  the  rotton  from  the  defendants.  The  jury  found  that  x\\% 
cotton  was  bought  by  the  defendants  as  agents  in  the  course  of  their  business  as 
brokers,  and  that  they  dealt  with  it  only  as  agents  to  their  ])rincipal : 

Uild,  by  Martin,  Channel,  and  Cleasby,  BB.,  affirming  the  judgment  of  the 
Queen's  Bench,  that  the  defendants  were  liable  to  the  plaintilFs  in  trover  for  the 
value  of  the  cotton  ;  Kelly,  C  B.,  Byles  and  Brett,  JJ.,  dissenting. 

By  Martin  and  Channel,  BB.,  that  the  defendants  having  bought  the  cotton  a» 
])rincipals  from  B.,  it  was  immaterial  that  they  intended  to  deal  with  it  only  as 
agents  to  their  i)rincipal  ;  and  that  whoever  deals  wrongfully  with  the  goods  of 
another  is  equally  liable  whether  he  be  agent  or  principal. 

By  Cleasby,  B.,  that  by  reason  of  the  real  principals  not  being  known,  and 
therefore  not  disclosed  at  the  time  the  bargain  was  made,  the  defendants  neces- 
sarily became  the  parties  to  the  contract  until  the  real  piincipals  being  ascer- 
tained were  adopted  by  the  sellers,  and  by  their  dealing  with  the  cotton  became 
liable  for  a  conversion. 

By  Kelly,  C.B.,  and  Byles,  J.,  that  the  defendants' were  not  guilty  of  a  conver- 
sion, inasmuch  as  they  acted  only  as  brokers,  and  exercised  no  dominion  over  the 
cotton  in  their  own  right  and  for  their  own  benefit. 

By  Brett,  J.,  that  aposses.sion  or  detention,  which  is  a  mere  custody  or  mere  as- 
])ortation  made  without  reference  to  the  question  of  the  property  in  chattels,  is 
not  a  conversion,  and  that  the  defendants,  acting  only  as  brokers  by  negotiating 
a  bargain  of  purchase  and  sale  and  by  passing  u  delivery  order,  were  not  guilty 
of  a  conversion. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench 
making  a  rule  absolute  to  enter  a  verdict  for  the  plaintiffs. 

The  action  was  in  a  trover  to  recover  thirteen  bales  of  cotton. 

Pleas,  not  guilty,  and  not  possessed. 

The  cause  was  tried  before  Willes,  J.,  at  the  Liverpool  Sj)ring 
Assizes,  1870. 

1.  The  plaintiffs  arc  merchants  carrying  on  busines*^  at  Liver- 
pool, and  the  defeiidants  are  cotton  brokers  at  tliat  place. 
617]  *2.  Early  in  December,  1800^  the  i>Iaintiffs  instructed 
their  brokers,  Messsr.  Rew  &  Freeman,  to  sell  for  them  thirteen 
bales  of  cotton,  and  shortly  before  the  18th  of  December  a  per- 
son named  Hill,  a  clerk  in  the  service  of  H.  Iv.  Bayley,  came 
to  the  brokers  of  the  plaintiffs  and  offered  to  purchase  the  cot- 
ton. The  plaintitts'  brokers,  however,  refused  to  sell  unless  the 
name  of  a  responsible  person  were  given  as  purchaser.     Hill 
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thereupon  stated  tliat  II.  K  Bayley  was  buying  as  broker  for 
Thomas  Seddon,  of  Bolton. 

3.  The  plaiutiifd'  brokers,  having  made  inquiries  as  to  Thomad 
Seddon,  agreed  to  sell  the  thirteen  bales  of  cotton  to  him. 

4.  Accordingly,  on  the  18th  of  December,  1869,  the  plaintiffs' 
brokers  forwarded  to  the  plaintiffs  a  sold  note  "  for  thirteen 
bales  American  cotton,  ex  Minnesota^  at  12d.  per  lb.  —  buyer, 
Thomas  Seddon,  per  II.  K.  Bayley  —  payment  in  cash  within 
ten  days  less  one  and  a  half  per  cent,  discount."  The  plaintiffs' 
brokers  also  sent  to  Bayley  a  bought  note  addressed  to  "  Tho- 
mas Seddon,  per  II.  K.  Bayley,  for  thirteen  bales  American 
cotton,  ex  Minnesota^  at  V2(L  per  lb.,  subject  to  the  rules  and 
regulations  of  the  Liverpool  Cotton  Brokers'  Association.  Pay- 
ment in  cash  within  ten  days  less  one  and  a  half  per  cent,  dis- 
count." 

5.  On  the  same  day  Bayley  sent  to  plaintiffs'  brokers  a  sam- 
pling and  delivery  order  for  the  "  thirteen  bales  cotton,  ex 
Minnesota y  bought  this  daj''  for  Thos.  Seddon,  at  12<i." 

6.  Bayley  accordingly  obtained,  on  the  same  day,  delivery  of 
the  goods,  and  they  were  removed  to  his  warefiouse. 

7.  H.  K.  Bayley  had  no  authority  from  Thomas  Sedden  to 
buy  for  him,  but  the  plaintiffs  did  not  discover  this  until  the 
lime  and  in  the  manner  mentioned  in  the  ISth'paragraph  of  this 
case. 

8.  On  the  23d  of  December  II.  K.  Bayley  saw  the  defendant 
Francis  Hollins,  and  showed  him  some  samples  of  cotton,  ex 
Minnesota.  F.  IloUins  offered  to  give  lljrf.  per  lb.  for  the  thir- 
teen bales,  and  the  defendant  then  stated  that  he  would  send  in 
the  name  of  his  principal  in  the  course  of  the  day.  He  also 
bought  in  like  manner,  on  the  same  day,  other  twenty-five  bales 
of  cotton  from  Bayley.  Immediately  after  the  agreement  to  buy, 
Bayley  handed  to  t\\e  defendants  the  following  memorandum  : 
"  We  sell  you  13  B's.  Ill,  25  B's.  lU.  Cas1i  to  day,  per  H. 
K.  B.  &  Co." 

*9.  The  defendants  proceded  to  sample  the  cotton.  [glS 
For  this  purpose  they  sent  to  Bayley  the  following  note :  "  Liver- 
pool, 23d  December,  1869.  Please  atlow  the  bearer  to  sample 
13  bales  cotton  ex  Minnesota  @  11 J  per  lb.  bought  this  day." 
This  note  Bayley  indorsed  with  the  requisite  authority  to  his 
warehousemen,  and  the  defendants'  servants  at  once  sampled 
the  cotton. 

10.  The  defendants,  on  the  morning  of  the  23d  of  December, 
had  received  a  message  from  MichoUs,  Lucas  &  Co.,  cotton  spin- 
ners at  Stockport,  for  whom  the  defendants  were  in  the  habit  of 
purchasing  cotton,  stating  that  they  were  coming  over  to  Liver- 
pool on  the  23d  of  December  to  purchase  cotton  through  the 
3  Eno.  Rep.  30  
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defendants.  The  defendants  had  had  no  other  communication 
with  Micholls  &  Co.,  as  to  the  buying  for  them  on  this  day  of 
this  or  any  cotton. 

11.  The  cotton  which  the  defendants  bought  of  11.  K.  Bayley 
was  such  cotton  as  the  defendants  were  in  "the  habit  of  buying 
for  Micholls,  Lucas,  &  Co.,  and  at  the  time  the  defendant  F. 
llollins  agreed  to  purchase  tlie  cotton  from  Bayley  he  intended 
to  buy  it  as  a  broker  and  intended  it  for  Micholls  &  Co.,  believ* 
ing  that  it  was  such  cotton  as-  they  were  coming  to  buy  and  that 
it  would  suit  them,  and  that  on  their  arrival  at  Liverpool  they 
would  take  it. 

12.  About  half  an  hour  after  the  defendants  had  agreed  with 
Bayley,  Mr.  Micholls  came  to  the  defendants'  office,  and  samples 
of  the  cotton  having  been  obtained,  he  examined  them  to  judge 
of  the  quality  of  the  cotton,  he  inquired  as  to  the  quantity  and 
price,  and  being  satisfied  as  to  these  he  agreed  to  take  it. 

13.  The  defendants  have  a  large  number  of  customers,  and 
frequentlj^  without  any  definite  instructions,  buy  cotton  which 
they,  knowing  their  trade  and  requirements,  believe  will  suit 
them,  and  feeling  satisfied  they  will  take  it;  but  if  it  happcnn 
that  a  customer  for  whom  they  intended  to  buy  such  cotton  will 
not  take  it,  they  trust  to  be  able  to  place  it  with  some  other  cus- 
tomer. 

14.  Later  in  the  same  day  the  defendants  sent  to  Bayley  a 
delivery  order  for  the  delivery  to  bearer  of  the  "  thirteen  btiles 
of  cotton,  ex  Minnesota^  at  11 J  per  lb.  bought  for  Micholls,  Lucas, 
&  Co."  This  order  was  crossed  "  To  Joseph  Thompson,  U.  K. 
Bayley,  per  R.  Hill,"  and  indorsed  "  Delivered  the  within  thirteen 
bales,  Joseph  Thompson."  This  was  the  first  document  which 
619]  mentioned  *Micholls,  Lucas,  &  Co.'s  names  to  H.  K.  Bay- 
ley.  Bayley  also  sent  in  on  the  same  day  to  the  defendants  an 
invoice  addressed  *'  Francis  llollins  &  Co.  Bought  from  IL  K. 
Bayley  thirteen  bales  of  cotton,  ex  Caledonia^  at  llj  per  lb., 
amounting  to  244/.  195.  8</.'' 

15.  This  delivery  order  was  taken  to  the  warehouse  of  IL  K. 
Bayley  by  one  of  the  defendants'  clerks,  and  thirteen  bales  of 
cotton  were  under  the  supervision  of  the  defendants'  clerks  de- 
livered by  Bayley's  warehouseman  into  the  cart  of  a  carter  em- 
ployed by  the  defendants.  The  cotton  was  conveyed  in  the  cart 
to  the  railway  station,  whence  it  was  forwarded  to  Micholls. 
Lucas,  k  Co.'s  mill  at  Stockport. 

10.  These  thirteen  bales  were  the  thirteen  bales  obtained  by 
IL  K.  Bayley  from  the  plaintifts  as  mentioned  in  par.  6. 

17. '  The  invoice  price  of  the  cotton,  244/.  19^.  8</.,  was  paid  by 
the  defendants  to  II.  K.  Bayley,  and  the  same  sum,  with  IL  As, 
\Oil,  added  for  the  defendants'  commission,  and  6^.  fy!,  for  por* 
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terage,  was  paid  by  Micholls,  Lucas,  &  Co.  to  the  defendants. 
The  defendants'  course  of  business  is  to  charge  their  customers 
6rf.  per  bale  for  cartage  or  porterage.  The  carter  carrying  for  the 
defendants  on  certain  agreed  terms  —  the  65.  6d,  mentioned  re- 
presents the  6iL  per  bale  on  the  thirteen  bales. 

18.  The  plaintitts  not  having  been  paid  for  the  cotton  in  due 
time,  their  brokers  applied  to  Thomas  Seddon  for  a  settlement, 
and  were  informed  by  him,  as  the  fact  was,  that  he  had  never 
authorized  II.  K.  Bayley  to  purchase  cotton  for  him. 

19.  They  thereupon  made  inquiries,  and  learnt  that  the  cot- 
ton had  been  sold  and  delivered  by  H.  K,  Bayley  to  the  defend- 
ants. A  demand  (stating  the  fraudulent  nature  of  Bayley's 
transaction)  was  made  on  the  10th  of  January,  1870,  by  the 
plaintiffs'  attorneys  on  the  defendants  for  the  cotton. 

20.  This  was  the  first  intimation  which  the  defendants  re- 
ceived that  the  cotton  was  not,  as  they  believed  it  to  be,  the 
property  of  Bayley.  They  replied  to  the  demand  of  the  plaint- 
iffs' attorneys  us  follows :  *'  the  cotton  was  bought  by  one  of  our 
spinners,  Messrs.  Micholls,  Lucas,  &  Co.,  for  cash,  and  has  been 
made  into  yarn  long  ago;  and  as  every thino^  is  settled  up,  we 
regret  we  cannot  render  your  clients  any  assistance." 

Upon  these  facts,  the  learned  judge  left  to  the  jury  the  ques- 
tions, *whether  the  thirteen  bales  were  bought  by  the  [620 
defendants  as  agents  in  the  course  jof  their  business  as  brokers, 
and  whether  they  dealt  with  the  goods  only  as  agents  to  iheir 
principals. 

The  jury  found  a  verdict  for  the  defendants ;  the  learned  judge 
reserved  leave  to  the  plaintiffs  to  move  to  enter  tlie  verdict  for 
them  for  the  value  of  the  thirteen  bales. 

A  rule  was  afterwards  obtained  pursuant  to  the  leave  re- 
served (^). 

A  rule  was  argued  on  the  21st  and  26th  of  November,  1871, 
and  the  Court  (Mellor,  Lush,  and  Ilannen,  JJ.)>  niade  it  abso- 
lute, on  the  ground  that  the  defendants,  in  effect,  bought  as 
principals,  and  would  have  been  liable  to  Bayley  as  vendees,  and 
having  dealt  with  the  cotton  as  if  the  property  were  in  them  by 
assigning  it  to  Micholls,  Lucas  &  Co.,  were  liable  to  the  plaint- 

(')  The  terms  of  tlio  leave  ro.^orvod  the  thirteen  bales  of  cotton  as  having 

did  not  appear  in  the  statement  of  the  converted  them  ta  their  own  use.    The 

case  for  tlieConrtof  Appeal ;  but  it  was  defendants  to  be  at  liberty  to  argue,  if 

reserved  in  writing  and  was  handed  to  necessary ,  that  the  sale  by  Bayley  under 

the  Court,  and  was  as  follows:  If  the  the  circumstances  gave  a  good  title  to  a 

defendants,  having  acted  throuirhout  bona  liJe  purchaser  for  value  without 

honestly,  in  the  ordinary  course  ojf  busi-  notice. 

ness,  having  bought  and  paid  for  the        The  rule  was  moved  on  thr'6e]^rounds: 

c-otton  only  as    agents    for    Micholls,  1.  That  the  verdict  was  against  the 

Lucas.  &  Co.,  and  having  dealt   with  evidence.    2.  Misdirection.    3.  On  the 

the  goods  only  as  agents  to  f'>rward  point  reserved.    The  Court  refused  the 

them,  wereaa3werable  for  the  value  of  rule  on  the  first  and  second  grounds. 


236  COURT  OF  QUEEN'S  BENCH.  [L.  R. 

1873  Fowler  v.  Hollina. 

ifts  for  a  conversion,  on  its  turning  out  that  no  property  had 
passed  from  the  plaintiffs  to  Baylcy.  The  case  of  Greemoay  v. 
Fisher  0)  did  not  apply,  and  the  case  was  not  distinguishable  in 
principle  from  Ilanbium  v.  Doolh  ('). 

Feb.  14.  Holker,  Q.C.  {Ilerschell,  Q.C.,  with  him),  for  the 
defendants,  contended,  first,  that  the  defendants,  havinj?  pur- 
chased the  goods  in  the  name  of  undisclosed  principals,  Mes^l'8. 
Micholls,  who  had  afterwards  ratified  the  contract,  the  property 
in  the  goods  passed  to  them ;  and  the  action  ought  to  have  been 
against  Messrs.  Micholls :  Foster  v.  Bates  (^ ;  Bird  v.  Brown  (*), 
Secondly,  that  the  defendants,  having  acted  merely  as  brokers 
in  negotiating  the  sale,  their  acts  did  not  amount  to  a  conver- 
621]"8ion.  On  this  point,  in  *addition  to  the  cases  mentioned 
in  the  judgment,  they  cited  PMott  v.  Wilkinson  (*) ;  HeaU  v. 
Carey  (f) ;   Gncmony  v.  Fisher  ('). 

Ko)/^  Q.C.  (C.  Bussell^  Q.C,  with  him),  for  the  plaintiffs,  con- 
tended, first,  that  the  defendants  purchased  the  cotton  from  Bay- 
ley  as  principals,  and  not  as  agents.  Secondly,  assuming  they 
purchased  as  agents,  that  the  asportation  of  the  cotton  by  the  de- 
fendants, for  their  own  or  for  the  use  of  a  third  person,  amounted 
to  a  conversion:  Bac.  Abr.  Trover  (B.);  Baldwin  v.  Cole  (^) ; 
M'Comhie  v.  Davies  (^);  Hff/gons  v.  Barton  (*);  Hardnvm  v. 
Booth  (*^).  Thirdly,  that  every  intermeddling  with  the  property 
of  another,  with  the  intention  to  exercise  dominion  over  it,  was 
a  conversion,  and  the  acts  of  brokers,  agents,  or  servants  were 
not  exemptions  from  this  rule  :  Story  on  Agency,  ss.  308,  309 ; 
Perkins  v.  Smith  (»») ;  Cranch  v.  White  ('^ ;  Tinkler  v.  Poole  ('*) ; 
Hardnian  v.  Booth  (*^) ;  but  that  it  is  otlierwise  in  the  case  of 
carriers  and  wharfingers :  Ross  v.  Johnson  (**) ;  Lee  v.  Bayes  (*^). 

Car.  adv.  valt. 

June  14.  The  following  judgments  were  delivered  : 
Brett,  J.  In  this  case  the  plaintiffs,  merchants  in  Liverpool, 
Bued  the  defendants,  cotton  brokers  in  the  same  place,  in  an  ac- 
tion of  trover  to  recover  the  value  of  thirteen  bales  of  cotton. 
The  cotton  had,  under  the  circumstances  set  forth  in  the  case  on 
appeal,  been  in  18G9  fraudulently  bought  by  one  Hill,  a  clerk  of 
Bayley,  a  cotton  broker,  from  the  plaintiffs'  brokers,  Messrs. 
Kew  &  Freeman.  The  defendants,  in  1869,  bought,  under  the 
circumstances  further  stated  in  the  case,  and  without  notice  of 

(1)  1  C.  &  P.,  100.  O  6  East.,  538. 

(«)  1  H.  &  C.  803  ;  32  L.  J.  (Ex.),  105.  ('")  20  L.  J.  (Ex.),  342, 

(")  12  M.  &  W.,  226.  (")  1  H.  &  C,  803 ;  32  L.  J.  (Ex.\  105. 

(*)4Ex.,786.  (")1  WU8.,328. 

(*)  8  H.  &  C.  3 15 ;  34  L.  J.  (Ex.).  20.  {»)  1  Bing.  N.  C,  414. 

(•)  11  C.  B  .  077  ;  21  L.  J.  (C.  P.),  07.  ('*)  5  Burr.,  26.57. 

C)  1  C.  &  p.,  100.  O  5  Burr,.  2825. 

(«)  6  Mod..  312.  ('•)  18  C.  B.,  509 ;  25  U  J.  (C  P.).  2i0. 
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any  fraud,  the  same  cotton  from  Bayley,  and  obtained  ln3  sip^na- 
ture  to  a  delivery  order  for  it,  and  took  delivery  of  it  from  Buy- 
ley's  warehouse  into  the  cart  of  a  carter  emploj-ed  by  them,  and 
conveyed  it  in  the  cart  to  the  railway  station,  whence  it  was 
forwarded  to  Messr^s.  Micholls,  Lucas,  &  Co.'s  mill  at  Stockport, 
where  it  was  *spun  into  yarn  by  them.  In  1870,  after  the  [622 
cotton  had  been  so  used  by  Messrs.  Micholls,  Lucas,  &  Co.,  the 
plaintiffsdemanded  the  cotton  from  the  defendants.  The  learned 
judge,  Mr.  Justice  Willes,  before  whom  the  case  was  tried,  left 
to  the  jurj'  the  questions,  whether  the  thirteen  bales  were  bought 
by  the  defendants  as  agents  in  the  course  of  their  business  as 
brokers,  and  whether  they  dealt  with  the  goods  only  as  agents 
to  their  principals.  The  jurj-  found  a  verdict  for  the  defendants. 
The  learned  judge  reserved  leave  to  the  plaintitfs  to  enter  a 
verdict  for  244/.  195.  8t/.,  the  value  of  the  cotton,  if  the  defend- 
ants, having  acted  throughout  honestly,  in  the  ordinary  course 
of  business,  having  bought  and  paid  for  the  cotton  only  as  agents 
for  Micholls,  Lucas,  &  Co.,  and  having  dealt  with  the  goods  only 
as  agents  to  forward  them,  were  answerable  for  the  value  of  the 
thirteen  bales  of  cotton,  as  having  converted  them  to  their  own 
use.  The  defendants  to  be-  at  liberty  to  argue,  if  necessary,  that 
the  sale  by  Bayley,  under  the  circumsttmces,  gave  a  good  title 
to  a  bona  fide  purchaser  for  value  without  notice.  An  applica- 
tion was  made  to  the  Court  of  Queen's  Bench  to  set  aside  the 
verdict  as  being  against  evidence, 'and  to  enter  the  verdict  for 
the  plaintiffs  in  pursuance  of  the  leave  reserved.  The  rule  to 
set  aside  the  veraict  was  refused  ;  but  a  rule  to  enter  the  verdict 
for  the  plaintiffs  was  granted,  and  afterwards  made  absolute. 

According  to  the  interpretation  put  upon  the  findings  of  the 
jury  by  the  leave  reserved,  assented  to  by  both  parties,  it  must 
bo  taken,  I  think,  that  the  defendants  iu  making  the  contract 
and  paying  the  contract  price,  acted  only  as  brokers  and  agents 
for  Micholls,  Lucas,  &  Co.,  and  that,  in  obtaining  the  signature 
to  the  delivery  order  and  in  forwarding  the  goods  to  the  railway 
station,  they  acted  only  as  forwarding  agents  to  forward  goods 
to  their  principals.  Upon  the  leave  reserved,  it  appears  to  me 
that  neither  was  the  Court  below  nor  is  this  Court  at  liberty  to 
enteruponanyother  interpretation  of  the  facts  proved  at  the  trial. 
If  any  other  complexion  is  to  be  given  to  facts  proved  at  a  trial 
;it  nisi  prius  than  that  put  upon  them  by  the  judge  in  the  leave 
which  he  reserves,  parties  will  not  consent  to  that  valuable  mode 
of  raising  and  determining  questions  of  law.  The  question  then 
is  whether,  if  this  interpretation  be  acce|)ted,  the  defendants 
have  been,  in  *point  of  law,  guilty  of  a  conversion  of  the  [623 
plaintiffs'  goods  so  as  to  be  liable  in  an  action  of  trover.  It 
tjeems  necessary,  in  the  first  place,  to  consider  and  analyze  the 
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real  import  of  the  findings  of  the  jury.  Thoy  have  first  found, 
then,  that  the  defendants  acted  oyiljj  as  brokers.  It  seems  de- 
sirable, in  order  to  appreciate  that  finding,  to  consider  tlie 
mercantile  characteristics  and  thereupon  the  legal  duties  and 
liabilities  of  such  an  agent.  The  true  definition  of  a  broker 
seems  to  be,  that  he  is  an  agent  employed  to  make  bargains  and 
contracts  between  other  persons  in  matters  of  trade,  commerce, 
or  navigation.  Properly  speaking,  a  broker  is  a  mere  negotia- 
tor between  the  other  parties.  Ifthe  contract  which  the  broker 
makes  between  the  parties  be  a  contract  of  purchase  and  sale 
the  property  in  the  goods,  even  if  they  belong  to  the  supposed 
seller,  may  or  may  not  pass  by  the  contract.  The  property  may 
pass  by  the  contract  at  once,  or  may  not  pass  until  a  subsequent 
appropriation  of  goods  has  been  made  by  the  seller  and  has  been 
assented  to  by  the  buyer.  Whatever  may  be  the  effect  of  the 
contract  as  between  the  principals,  in  either  case  no  effect  goes 
out  of  the  broker.  If  he  signs  the  contract,  his  signature  lias 
no  effect  as  his;  but  only  because  it  is  in  contemplation  of  law 
the  signature  of  one  or  both  of  the  principals;  no  ettect  passes 
out  of  the  broker  to  change  the  property  in  the  goods.  Tiie 
property  changes  either  by  a  contract  which  is  not  his,  or  by  an 
appropriation  and  assent,  neither  of  which  is  his.  In  modern 
times,  in  England,  the  broker  has  undertaken  a  further  diity 
with  regard  to  the  contract  of  purchase  and  sale  of  goods.  If 
the  goods  be  in  existence,  the  broker  frequently  passes  a  deli- 
very order  to  the  vendor  to  be  signed,  and  on  its  being  signed, 
he  passes  it  to  the  vendee.  In  so  doing  he  still  does  no  more 
than  act  as  a  mere  intervener  between  tlie  principals.  He  him- 
self, considered  as  only  a  broker,  has  no  possession  of  the  gv^ods, 
no  power  actual  or  legal  of  determining  the  destination  of  the 
goods,  no  power  or  authority  to  determine  whether  the  goods 
belong  to  buyer  or  seller  or  either ;  no  powers,  legal  or  actual, 
to  determine  whether  the  goods  shall  be  delivered  to  the  one  or 
be  kept  by  the  other,  lie  is  throughout  merely  the  negotiator 
between  the  parlies.  And,  therefi>re,  by  the  civil  law,  brokers 
"were  not  treated  as  ordinarily  incurring  any  personal  liability 
624]  by  their  *intervention,  unless  there  was  some  fraud  on 
their  part:"  Story  on  Agency,  s.  30.  And  if  all  a  broker  has 
done  be  what  I  have  hitherto  described,  I  apprehend  it  to  be 
clear  that  he  would  have  incurred  no  i)ersonal  liability  to  any 
one  according  to  English  law.  He  could  not  be  sued  by  either 
party  to  the  contract  for  any  breach  of  it.  lie  could  not  sue 
any  one  in  any  action  in  which  it  was  necessary  to  assert  that' 
he  was  the  owner  of  the  goods.  He  is  dealing  only  with  the 
making  of  a  contract,  which  may  or  may  not  be  fulfilled,  and 
making  himself  the  intermediary  passer  on  or  carrier  of  a  docu- 
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ment,  which  may  or  may  uot  be  obeyed,  without  any  liability 
thereby  attaching  to  him  towards  either  party  to  the  contract.  lie 
13,  80  h)ng  as  he  acts  only  as  a  broker  in  the  way  described,  claini- 
i  ng  no  property  in  or  use  of  the  goods,  or  even  possession  of  theni, 
either  on  his  behalf  or  on  behalf  of  any  0!»c  else.  Obedience  or  dis- 
obedience to  the  contract,  and  its  effect  iipon  the  goods,  are  mat- 
ters entirely  dependent  upon  the  will  and  conduct  of  one  or  both 
of  the  principals,  and  in  no  way  within  his  cognizance.  Under 
such  circumstances,  and  so  tar,  it  seems  to  me  clear  that  a  broker 
cannot  be  sued  with  effect  by  any  one.  If  goods  have  been  de- 
livered under  a  contract  so  made  and  a  delivery  order  so  passed, 
still  he  has  had  no  power,  actual  or  legal,  of  control  either  as  to 
the  delivery  or  non-delivery,  and  probably  no  knowledge  of  the 
delivery,  and  he  has  not  had  possession  of  the  goods.  It  seems 
to  me  impossible  to  say  that  for  such  a  delivery  he  could  be  held 
liable  by  a  real  owner  of  the  goods  as  for  a  wrongful  conversion 
to  his,  the  broker's,  own  use."  But  then  in  some  cases  a  broker, 
although  acting  as  an  agent  for  a  principal,  makes  the  con- 
tract of  purchase  and  sale  in  his  own  name.  In  such  case  he 
may  be  sued  by  the  party  with  whom  he  has  made  such  con- 
tract for  a  non-fulfilment  of  it.  But  so  also  may  his  undisclosed 
principal.  And  although  the  agent  may  be  liable  upon  the  con- 
triict,  yet  I  apprehend  nothing  passes  to  him  by  the  v^ontract. 
The  goods  did  not  become  his.  lie  could  not  hold  them,  even 
if  they  were  delivered  to  him,  as  against  his  principal.  He  could 
not,  as  it  seems  to  me,  in  the  absence  of  anything  to  give  him 
a  special  property  in  them,  maintain  any  action  in  whu-h  it  was 
necessary  to  assert  that  he  was  the  owner  of  the  goods.  The 
goods  would  be  the  property  of  his  principal.  And  although 
*two  persons,  it  is  said,  may  be  liable  on  the  same  con-  [625 
tract,  each  as  sole  contractor,  yet  it  is  impossible  that  two  per- 
sons can  each  be  the  sole  owner  of  the  same  goods;  although 
the  agent  may  be  held  liable  as  a  contractor,  on  the  contract,  lie 
is  still  only  an  agent  and  has  acted  only  as  an  agent.  lie  could 
not  be  sued,  as  it  seems  to  me,  merely  because  he  had  made  the 
contract  of  purchase  and  sale  in  his  own  name  with  the  vendor, 
even  though  the  contract  should  be  in  a  form  which  passes  pro- 
perty  in  goods  by  the  contract  itself, —  by  a  third  person,  as  if 
lie,  the  broker,  were  the  owner  of  the  goods.  As,  for  instance, 
if  the  goods  were  a  nuisance  or  were  an  obstruction,  or,  as  it 
were,  trespassing,  he  would  successfully  answer  such  an  action 
by  alleging  that  he  was  not  the  owner  of  the  goods,  and  by  prov- 
ing that  they  were  the  goods  of  his  principal,  until  then  undis- 
closed. If  he  could  not  be  sued  for  any  other  tort,  merely  on 
the  ground  that  he  made  the  contract  in  his  own  name  with  the 
i'ondor,  it  seems  to  me  that  he  cannot  be  successfully  sued 
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merely  on  that  ground  by  the  real  owner  of  the  goods,  as  for  a 
wrongful  conversion  of  the  goods  to  his  own  use.  It  may  be 
well  here  to  notice  that  in  the  present  case  the  broker,  although 
he  did  not  give  the  name  of  his  principal  at  the  time  of  the  bar- 
gain, expressly  reserved  the  right  of  narainsr  his  principal  in  tlic 
course  of  the  day,  and  that  he  did  so.  It  may  be  well  said, 
therefore,  that  in  this  case  he  did  disclose  his  princi[»al.  But 
however  that  maybe,  if  all  that  the  defendants  had  done  in  this 
case  was  to  make  the  contract  and  pass  the  delivery  order,  I 
should  have  thought  it  clear  that  they  would  not  have  been 
guilty  of  a  conversion  of  the  goods  in  question.  But  the  de- 
fendants in  this  case  did  more ;  they,  through  an  agent  of  theirs, 
took  actual  possession  of  the  goods  and  carried  them  from  the 
warehouse  to  the  railway  station  in  order  to  forward  them  to 
Messrs.  Micholls,  Lucas,  &  Co.  A  question  arises  as  to  what 
was  the  nature  of  that  asportation.  Such  an  act  might  have 
been  done  with  an  actual  intention  of  depriving  one  person  of 
his  property  in  the  goods  and  of  vesting  the  property  in  them 
in  the  other;  as  for  instance,  if  the  defendants  had  had  notice 
of  the  plaintiff's  claim, and  had  passed  the  goodson  to  the  princi- 
pals in  the  contract  after  such  notice.  In  such  case  they  would 
clearly  be  guilty  of  a  conversion.  But  the  jury  have  found  that 
626]  they  have  dealt  with  the  goods  *onIy  as  agents  for  their 
principals.  And  the  judge  who  tried  the  cause  has  by  the  form 
of  the  leave  reserved,  fixed  the  meaning  of  that  to  be  that  the 
defendants  acted  only  as  agents  to  forward.  That  must  mean, 
as  it  seems  to  me,  that  they  forwarded  the  goods  without  any 
actual  intention  with  regard  to,  or  any  consideration  of,  the 
property  in  the  goods  being  in  one  person  more  than  another. 
The  real  question  in  thi^case  is  whether  such  a  possession  of 
the  goods,  and  such  an  asportation  put  any  liablity  on  the  de- 
fendants different  from  their  liabilities,  if  any,  by  reason  of  hav- 
ing, as  brokers,  made  the  contract  and  passed  the  delivery  order. 
The  question  depends  upon  what  is  the  legal  definition  of  the 
term  *'  conversion  "  in  an  action  of  trover.  The  leadins:  autho- 
rity is  the  note  in  Williams's  Saunders,  to  the  case  of  WUbraham 
v.  Snoio  (*).  As  in  all  other  questions  arising  upon  the  applica- 
tion of  legal  principles  to  facts,  there  are  some  cases  about  which 
there  is  no  doubt.  Where  one,  with  intent  to  make  them  his 
own,  actually  takes  as  his  own,  or  actually  destro\'s  or  actually 
uses  as  a  man  uses  his  own,  the  goods  of  another,  it  is  not  diffi- 
cult to  determine  that  he  has  done  an  act  intentionally  incon- 
sistent with  the  dominion  of  any  one  but  himself  as  real  owner 
of  the  goods,  and  has  been  guilty  of  a  wrongful  conversion  of 
the  goods.  It  is  easy  to  understand  how  it  was  held  that  in  such 
(M2Wms.  Saund..47d. 
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cases  the  innocence  of  the  defendant,  in  the  sense  of  his  not 
knowing  who  the  real  owner  was,  or  that  the  person  from  whom 
lie  immediately  took  the  goods,  was  not  the  real  owner,  was 
immaterial ;  the  defendant  has  tiiken  the  goods  with  intent  that 
tlicy  should  be  his  own,  or  has  used  them  as  if  they  were  his 
owu.  Such  acts  must  necessarily  be  contrary  to  the  rights  of  a 
real  owner  who  has  not  authorized  him  so  to  take  or  so  to  use. 
80  if  one  be  in  possession  of  goods  under  the  belief  that  he  has 
a  right  to  maintain  possession,  and  they  be  demanded  of  him 
andhe  absolutely  refuse  to  deliver  them,  he  has  intentionally 
exercised  over  them  a  dominion  intentionally  inconsistent  with 
the  alleged  right  of  him  in  whose  name  they  were  demanded, 
and  in  such  case  it  is  not  difficult  to  say  that  the  defendant,  if 
the  demand  was  made  on  behalf  of  the  real  owner,  has  been 
guilty  of  a  wrongful  conversion.  But  it  is  where  one  has  dealt 
with  goods  as  if  they  were  his  own  without  having  had  posses- 
sion *of  them,  or  where  one  has  taken  goods  into  his  pos-  [627 
session,  but  not  with  intent  that  they  should  be  his  own,  or 
without  reference  to  their  being  the  property  of  one  person  or 
of  another,  or  having  goods  in  his  possession  has  not  used  them 
as  his  own,  and  where  no  demand  has  been  made  on  him  for  a 
delivery  of  the  goods  to  or  on  behalf  of  the  real  owner  whilst 
they  were  in  his,  the  defendant's,  possession,  tlmt  the  real  diffi- 
culties arise.  As  to  the  first,  I  think  it  may  be  rightly  said  that 
in  no  case  can  a  man  be  guilty  of  a  conversion  who  has  not  by 
liimself  or  his  agent  had  possession  of  the  goods  in  dispute.  A 
raan  might,  I  apprehend,  be  guilty  of  a  conversion,  though  he 
had  had  possession  only  by  his  agent ;  as  if  he  had  authorized 
an  agent  to  take  goods  for  him,  or  to  use  or  destroy  them,  and 
the  agent  had  obeyed  his  commands ;  but  if  the  order  had  been 
given  and  had  not  been  obeyed,  I  apprehend  that  the  mere  order 
would  not  be  a  conversion.  So  if  one  enters  into  a  contract  to 
sell,  as  if  they  were  his  own,  the  goods  of  another,  whether  the 
form  of  the  contract  be  such  as  would  assume  to  pass  the  property 
at  once,  or  such  as  could  only  pass  the  property  on  a  subsequent 
delivery,  1  apprehend  that  the  mere  fact  of  making  such  a  con- 
tract is  not  a  conversion. 

These  propositions  seem  to  me  to  be  assumed  or  decided  in 
,the  first  point  decided  in  Lancashire  Wagon  Company  v.  JFiU- 
hugh  (*).     The  real  difficulty  is  where  the  defendant  has  had  the 
SToods  in  his  actual  possession.     It  isxjlear  that  he  is  not  in  such 
case  always  liable  for  a  con  version,  and  equally  clear  that  in  some 
such  cases  he  is  liable.     lie  is  clearly  not  liable,  though  he  has 
nad  actual  possession  of  goods,  if  he  has  held  them  or  has  as- 
sumed to  hold  them  for  the  real  owner.     lie  is  clearly  liable,  as 
0)  6  H.  &  N.,  502 ;  30  L.  J.  (Ex.),  231. 
3  Kno.  B^p.l  31 
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1)113  been  said,  if  he  has  taken  the  goods  as  his  own,  or  has  used 
t!iem  as  if  they  were  his  own,  or  has  upon  demand  by  or  on 
belialf  of  the  real  owner  refused  to  give  them  up.  The  more 
material  cases  in  the  present  case  are  those  in  which  the  defend- 
ant has  been  held  not  guilty  of  a  conversion,  although  he  has 
had  actual  possession  of  the  goods,  not  as  agent  for  the  real 
owner,  but  as  agent  for  others.  These  cases  require  careful  at- 
tention. In  Braen  v.  Roe  (*)  the  proposition  is  thus  stated :  "  If 
in  trover  and  conversion  an  actual  taking  of  goods  is  given  in 
628]  *evidence,  that  is  sufficiently  good  without  proving  a  de- 
mand and  denial,  as  the  taking  of  my  cap  from  my  head;  for 
that  is  actual  conversion  ;  but  when  the  thing  comes  by  trover 
there  oui^ht  to  be  an  actual  demand  and  refusal."  The  actual 
taking  there  described  is  a  taking  intentionally  without  or 
against  the  consent  of  the  person  in  possession.  The  trover 
implies  an  actual  possession,  but  is  held  to  be  insufficient  to  con- 
stitute a  conversion,  because  consistently  with  it  the  defendant 
may  not  be  claiming  anything  more  than  the  mere  custody  of 
the  goods.  In  Ross  v.  Johnson  {^)  the  defendant,  a  wharfinger, 
had  had  actual  possession  of  the  plaintiff's  goods  without  the 
authority  of  the  plaintiff.  But  Lord  Mansfield  held  that  the 
mere  fact  of  such  possession  was  not  evidence  of  a  conversion. 
"  It  is  impossible,"  he  said,  **  to  make  a  distinction  between  a 
wharfinger  and  a  common  carrier.  They  both  receive  the  goods 
upon  a  contract.  Every  case  against  a  carrier  is  like  the  same 
case  against  a  wharfinger.  But  m  order  to  maintain  trover  there 
must  be  an  injurious  conversion."  The  phrase  hardly  seems  to 
help  ;  but  the  decision  upon  the  facts  seems  to  me  to  be,  that  a 
mere  custody  of  goods  without  any  intention  as  to  the  property 
in  them  is  not  a  conversion. 

In  Greenway  v.  Fisher  (')  one  of  the  defendants  was  a  packer, 
who  in  the  regular  discharge  of  his  duty  had,  according  to  di- 
rections from  persons  wrongfully  in  possession  of  the  plaintiff's 
goods,  packed  and  shipped  the  goods.  Lord  Tenterden  held 
that  there  was  no  conversion  by  such  defendant,  although  he 
had  had  actual  possession  of  the  goods  and  had  packed  and 
shipped  them.  These  were  acts  surely  inconsistent  in  fact  with 
the  plaintift^'s  right  of  dominion.  "  On  the  part  of  Woodward" 
(one  of  the  defendants),  says  Lord  Tenterden, ''  reliance  is  placed, 
and  I  think  properly,  on  the  circumstance  of  his  acting  in  the 
ordinary  course  of  his  business,  and  I  am  of  opinion  that  the 
course  of  trade  in  this  instance  furnishes  an  exception  to  the 
general  rule.  The  distinction  between  this  case  and  that  of  a 
servant  is,  that  here  there  is  a  public  employment ;  and  as  to  a 
carrier,  if,  while  he  has  the  goods,  there  be  a  demand  and  a  r^- 

(')  2  Sid..  261.  O  5  Burr.,  2825.  O  1  C.  &  P..  190. 
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fnsal,  trover  will  lie ;  but  while  he  ia  a  mere  condnit  pipe  in  the 
ordinary  course  of  trade,  I  think  he  is  not  *Hable.'*  The  [629 
terms  of  this  judgment  seem  to  lue  to  be  hardly  satisfactory. 
The  mere  fact  that  the  defendant's  employment  was  a  public 
(»!ie  cannot  be  the  reason.  Almost  every  trade  is  a  public  em- 
ployment. But  the  butcher  who  should 'kill  and  cut  up  the 
plaintiff's  beast,  or  the  spinner  who  should  spin  his  cotton  into 
yarn,  would  be  guilty  of  a  conversion,  although  the  trade  would 
1)6  equally  a  public  employment  as  that  of  a  packer.  The  mean- 
ing of  the  expressions  must  be  gathered  from  the  facts  of  the 
case.  It  is  that  the  known  nature  of  the  employment  of  a  packer, 
like  that  of  a  carrier  or  wharfinger,  known  because  it  is  public, 
shows  that  although  he  has  had  actual  possession  of  and  has 
made  an  actual  asportation  of  goods,  yet  his  possession  was  only 
a  custody,  and  his  asportation  was  made  without  reference  to 
or  consideration  of  the  question  of  whose  property  the  goods 
were. 

In  Fouliks  V.  Wdloughb)/  (^)  the  defendant  took  the  horses  from 
the  plaintiflF,  who  was  holding  one  of  them  by  the  bridle,  against 
the  will  of  the  plaintiff,  and  put  them  on  shore.  The  judge  at 
the  trial  told  the  jury  that  the  defendant,  by  taking  the  horses 
from  the  plaintiff  and  turning  them  out  of  the  vessel,  had  been 
guilty  of  a  conversion.  But  the  Court  held  that  he  was  wrong. 
"  In  my  opinion^'^  says  Lord  Abinger,  *'  he  should  have  added 
to  his  direction,  that  it  was  for  them  to  consider  what  was  the 
intention  of  the  defendant  in  so  doing.  It  is  a  proposition  fa- 
miliar to  all  lawyers,  that  a  simple  asportation  of  a  chattel,  with- 
out any  intention  of  making  any  further  use  of  it,  although  it 
may  be  a  sufficient  foundation  for  an  action  of  trespass,  is  not 
sufficient  to  establish  a  conversion.  It  has  n^ver  yet  been  held 
that  the  single  act  of  removal  of  a  chattel,  independent  of  any 
claim  over  it,  either  in  favor  of  the  party  himself  or  any  one 
else,  amounts  to  a  conversion  of  the  chattel." 

In  Borroughes  v.  Bayne  (*)  Martin,  B.,  gives  a  definition  of  the 
word  "  conversion."  "  It  means  detaining  goods  so  as  to  de- 
prive the  person  entitled  to  the  possession  of  them  of  his  domi- 
nion over  them."  But  by  the  words  "  so  as  to  deprivq"  must, 
1  think,  where  there  has  been  nothing  but  a  detention,  be  in- 
,  tended  **  with  intent  to,"  or  the  definition  includes  the  cases  of 
a  carrier,  wharfinger,  packer,  and  a  mere  servant  actini?  only  as 
such  without  notice  or  *demand.  Channel],  B.,  distin-  [630 
guishes  between  an  "  asportation"  and  a  "  simple  asportation," 
and  distinguishes  them  according  to  the  intention  of  the  defend- 
ant. This  judgment  seems  to  me  to  show  that  mere  actual 
possession,  if  only  with  the  intent  to  have  custody  of  the  goods, 
(»)  8  M.  &  ^V;.,  540.  O  5  H.  &  N..  296,  302 ;  29  L.  J.  (Ex.),  185. 
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without  reference  to  the  question  of  property  in  them,  is  not  a 
conversion  ;  and  that  an  asportation  or  actual  removal  and  de- 
livery of  goods,  if  it  be  only  a  simple  asportation,  i.e.,  if  it  be 
done  with  intent  only  to  be  a  carrier  of  the  goods,  without 
reference  to  the  question  of  property  in  them,  is  equally  no  con- 
version. 

In  Lancashire  Wagon  Co.  v.  Fitzhugh  Q  it  was  held  that  the 
mere  sale  of  goods  by  a  sheriff*,  who  had  seized  them,  and  who 
sold  bonS  fide  and  w-ithout  notice,  was  not  a  convenience.  The 
new  assignment  was  sustained  because  it  averred  that  the  sherift" 
not  only  delivered  the  goods  but  caused  the  purchasers  to  use 
and  damage  the  wagons.  That  allegation  goes  further  than  a 
mere  asportation  and  delivery  as  a  mere  means  of  conveyance; 
and  if  it  rested  only  on  the  delivery,  as  I  think  it  might,  it  is 
because  the  delivery  under  a  sale  by  a  sheriff  or  by  an  auctioneer 
is  a  delivery  with  intent  to  pass  the  property,  and  so  more  than 
a  simple  asportation  and  delivery. 

The  true  proposition  as  to  possession  and  detention  and  aspor- 
tation seems  to  me  to  be,  that  a  possession  or  detention,  which 
is  a  mere  custody  or  mere  asportation  made  without  reference 
to  the  question  of  the  property  in  goods  or  chattels,  is  not  a  con- 
version. This  seems  to  me  to  be  the  proposition  also  to  be  de- 
duced from  the  American  cases  which  are  ably  set  forth  in  the 
3d  vol.  of  Robinson's  Practice  of  Courts  of  Justice,  pp.  452-462. 
''  The  idea  of  property,"  he  says  (p.  459),  "  is  of  the  essence  of 
a  conversion."  lie  then  quotes  the  judgment  of  Wardlaw,  J., 
in  the  case  of  Nelson  v.  Whatmore  (").  "  This  action  was  brought 
to  recover  the  value  of  a  slave  named  Frank,  a  man  of  doubtful 
color,  who  was  passing  as  free  in  a  public  conveyance,  and  was 
taken  as  his  servant  by  the  defendant ;  and  the  case  turned  upon 
the  inquiry  whether  the  defendant  knew  Frank  to  be  a  slave. 
*  If  he  did  not,  the  treatment  of  Frank  as  a  servant,  and  con- 
sequent facilities  of  escape  afforded  to  him,  may,'  said  Warlaw, 
631]  J->  *  have  been  acts  *in  themselves  lawful,  certainly  did 
not  indicate  an  assertion  of  property.' "  In  this  case  there  were, 
as  must  be  seen  when  it  was  proved  that  in  fact  Frank  was  the 
plaintiff's  slave,  possession  and  use  by  the  defendant ;  but  under 
the  circumstances,  that  is,  on  account  of  the  want  of  knowledge 
that  the  man  was  a  slave,  a  possession  and  use  without  reference 
to  any  question  of  property  in  the  plaintiff,  the  defendant,  or 
any  one  else. 

bn  the  whole,  therefore,  I  come  to  the  conclusion  that  a  broker 
who,  acting  only  as  such,  negotiates  a  bargain  of  purchase  and 
sale  and  passes  a  delivery  order  is  not  thereby  guilty  of  a  con- 
version, so  as  to  be  liable  in  an  action  of  trover ;  and  that  in  this 

(»)  6  n.  &  N.,  502 ;  30  L.  J.  (Ex.),  231.  O  1  Richardson,  323. 
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case  the  asportation,  which  we  are  bound  to  consider,  according 
to  the  leave  reserved,  as  a  simple  asportation,  without  reference 
or  intention  as  to  whose  was  the  property  in  the  ^scooda,  is  like- 
wise not  a  conversion.  In  my  opinion  the  judgment  of  the 
Court  of  Queen's  Bench  ought  to  be  reversed. 

Byles,  J.  I  concur  in  the  judgment  of  my  brother  Brett.  I 
have  had  the  advantage  of  reading  the  judgment  of  my  Lord 
Chief  Baron,  and,  as  it  is  impossible  for  me  to  add  anything  to 
it,  I  merely  wish  to  state  that  I  agree  with  the  reasons  on  which 
it  is  founded. 

Martin,  B.  My  brother  Channell  concurs  in  the  judgment 
I  am  about  to  deliver. 

This  is  an  appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench,  and  the  question  is  whether  certain  acts  of  defendants, 
done  under  certain  circumstances  to  thirteen  bales  of  cotton, 
are,  in  law,  a  conversion  within  the  meaning  of  that  term  in  an 
action  of  trover.  The  origin  of  the  action  of  trover  is,  I  believe, 
correctly  stated  in  Burroughcs  v.  Bayne  (') ;  it  was  founded  on  a 
fiction  which  at  one  period  it  was  deemed  within  *the  authority 
of  courts  of  law  to  invent,  and  further,  to  prohibit  any  contni- 
diction  of.  The  object  of  this  fiction  was  to  get  rid  of  wa^er  of 
law,  which  existed  in  the  action  of  detinue.  Bramwell,  B.,  in  the 
above  case,  much  objected  to  the  word  *'  conversion,"  and  when 
there  is  a  word  in  common  and  ordinary  use,  with  a  well  under- 
stood popular  *meaning,  it  is  to  be  lamented  that  it  should  [632 
be  used  in  a  legal  sense  with  an  artificial  and  "  conventional " 
meaning.  But  as  regards  the  action  of  trover  I  think  it  is  well 
settled  that  the  assumption  and  exercise  of  dominion  —  and  as- 
portation is  an  ex!Brcise  of  dominion  —  over  a  chattel  inconsist- 
ent with  the  title  and  general  dominion  which  the  true  owner  has 
in  and  over  it  i^  a  conversion,  and  that  it  is  immaterial  whether 
the  act  done  be  for  the  use  of  the  defendant  himself  or  of  a  third 
person.  This  is  stated  to  be  the  legal  meaning  of  the  term  con- 
version of  Alderson,  B.,  in  the  case  FoaUles  v.  Willoughby  (^).  I 
believe  all  the  cases  that  exist  were  cited  in  the  argument  by  the 
learned  counsel,  but  it  is  unnecessary  to  refer  to  them  as  they 
are  collected  in  a  note  (a)  by  Sir  E,  V.  Williams,  in  his  last  edi- 
tion of  Saunders'  Reports,  vol.  ii,  p.  108;  Wilbraham  v.  Snoio: 
and  the  result  is  what  I  have  stated.  The  case  of  the  carrier 
was  referred  to  as  inconsistent  with  the  above  definition.  The 
trade  of  a  common  carrier  is  one  of  few  occupations  which  the 
person  carrying  it  on  is  bound  by  law  to  exercise  upon  the  re- 
quirement of  a  person  bringing  him  goods  to  be  carried,  and  it 
would  be  unjust  that  he  should  be  bound  by  law  to  do  an  act 

0)  0  H.  &  N.,  at  p.  303 ;  29  L.  J.  (Ex.),  185.  O  8  M.  &  W..  540. 
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which  the  law,  in  the  event  of  the  person  bringing  the  goods 
not  being  the  true  owner,  declared  to  be  an  unlawful  act ;  it  has, 
therefore,  been  deemed  that  the  carrying  of  goods  by  a  carrier 
from  terminus  to  terminus,  upon  the  requirement  of  a  person 
wrongFully  in  possession  of  them,  is  not  a  conversion,  although, 
if  the  true  owner  intervenes  before  the  goods  be  delivered  and 
demands  them,  and  the  carrier  refuses  to  deliver  them,  he  is  lia- 
ble in  an  action  of  trover.  But  the  case  of  Gr^cmcai/  v.  Fislwr  (*) 
was  mainly  relied  on  for  the  defendants.  It  was  trover  for 
calico.  The  plaintiif  had  entrusted  it  for  sale  to  Messrs.  E.  &  Co., 
and  they  had  pledged  it  to  two  of  the  defendants  for  money 
lent;  but  the  defendants  had  employed  one  Woodward  (a  third 
defendant)  a  packer,  to  pack  it,  and  he  had  done  so  and  shipped 
it  at  the  Custom  House,  making  an  affidavit  that  he  was  the 
real  owner;  it  was  objected  that  Woodward  was  not  liable,  as 
lie  had  only  acted  in  the  regular  discharge  of  his  duty.  Abbot, 
C.J.,  is  stated  to  have  said  that  the  circumstance  of  Woodward 
G33]  acting  in  the  ordinary  course  of  business,  and  in  *the 
course  of  trade,  made  an  exception  to  the  general  rule ;  and 
that  the  distinction  between  the  case  and  the  case  of  a  servant 
was  that  this  was  a  public  employment ;  he  referred  to  the  case 
of  the  carrier,  and  said  he  was  a  mer(i  conduit  pipe.  A  verdict 
was  taken  for  Woodward.  It  does  not  appear  that  this  rnling 
has  ever  been  acted  upon  except  in  the  present  case ;  tliere  was 
no  opportunity  of  taking  the  opinion  of  the  Court  above  upon 
it,  as  there  was  a  verdict  against  the  other  defendants ;  and  not- 
withstanding the  high  authority  of  Abbott,  C.  J.,  should  a  simi- 
lar case  occur,  I  think  it  would  be  a  matter  to  be  reconsidered. 
I  do  not  think  that  the  employment  of  a  packer  is  a  public  em- 
ployment like  that  of  a  common  carrier  for  hire.  Nor  is  he 
bound  by  law  to  exercise  his  employment  except  at  his  own 
pleasure. 

The  facts  of  the  present  case  are  these.  The  plaintiffs  were 
the  true  owners  of  thirteen  bales  of  cotton,  the  possession  of 
them  had  been  obtained  by  a  person  called  Bayley  by  a  frau<l. 
On  the  13th  of  December,  1869,  the  defendants  bought  the  cot- 
ton from  Bayley,  for  cash  payable  the  same  day,  and  proceeded 
at  once  to  sample  it,  i.e.,  to  take  a  portion  out  of  each  bale,  wjiicli 
their  servants  did,  and  about  half  an  hour  afterwards  they  ex- 
hibited these  samples  to  a  Mr.  Micholls,  who  examined  them  in 
order  to  judge  of  the  quality,  and  havin'g  inquired  as  to  tlK* 
quantity  and  price,  agreed  to  take  the  cotton.  It  is  not  stated 
that  Bayley's  name  was  mentioned  to  Mr.  Micholls,  but  the 
price  was  stated  and  lie  agreed  to  buy  it  and  afterwards  paid 
the  price,  with  the  addition  of  IL  4s.  lOU.  for  commission  and 

(')  1  C.  &  P.,  190. 
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6s.  Oil.  for  porterage.  The  next  step  was  that  the  defendants 
sent  one  of  their  clerks  with  a  cart  driven  by  a  carter  paid  by 
them  to  Bayley's  warehouse.  The  cotton  was  delivered  to  the 
clerk,  loaded  on  the  cart,  and  taken  to  the  railway  station  from 
whence  it  was  forwarded  to  Mr.  Micholls'  firm,  at  Stockport, 
and  the  price  was  paid  by  them  to  the  defendants.  These  are 
the  acts  which  the  plaintiffs  rely  on  as  constituting  the  conver- 
sion ;  the  defendants  took  the  cotton  into  their  corporeal  posses 
sion,  they  carted  it  from  Bayley's  warehouse  to  the  railway 
station,  and  delivered  it  there  to  be  forwarded  to  Mr.  Micholls, 
at  Stockport,  knowing  that  it  was  intended  to  be  spun  into  yarn, 
and  received  the  price.  This  is,  to  my  mind,  a  conversion 
within  the  above  definition.  But  it  is  alleged  that  there  was  no 
conversion  by  reason  of  the  following  *eircumstances.  [634 
The  defendants  were  cotton  brokers,  and  the  firm  of  which  Mr. 
Micholls  was  a  partner  were  their  customers.  On  the  morning 
of  the  23d  of  December  they  received  a  message  from  the  firni, 
stating  that  they  were  coming  over  to  Liverpool  that  day  to 
purchase  cotton  through  them.  The  cotton  which  they  bought 
of  Bayley  was  such  cotton  {is  the  defendants  were  in  the  habit 
of  buying  for  Mr.  Micliolls'  firm,  and  when  they  purchased  the 
cotton  from  Bayley  they  intended  to  buy  it  as  brokers  for  the 
firm,  believing  that  it  was  such  cotton  as  they  were  likely  to 
buy,  and  that  it  would  suit  them,  and  that  on  their  arrival  at 
Liverpool  they  could  take  h.  The  defendants  had  many  custom- 
ers, and  frequently  buy  cotton  in  this  way  believing  that  it 
will  suit,  and  feeling  satisfied  that  their  customers  will  take  it, 
or  if  not,  that  they  could  be  able  to  place  it  with  some  other 
customer.  The  learned  judge  who  tried  the  cause  left  two 
questions  to  the  jury^  First,  whether  the  thirteen  bales  of  cot- 
ton were  bought  by  the  defoodants,  as  agents,  in  the  course  of 
their  business  as  brokers;  and,  secondly,  whether  they  dealt 
with  the  goods  only  as  agents  for  their  principal.  The  jury 
found  both  questions  in  the  afliirmative,  and  the  verdict  was 
entered  for  the  defendants.  Li  one  sense  this  finding  was  cor- 
rect. I  have  no  doubt  the  defendants  throu^^hout  meant  to  act 
as  brokers ;  but  in  another  sense  I  think  it  mcorrect.  1  think 
the  facts  show  a  sale  by  Bayley  to  the  defendants,  and  a  resale 
by  them  to  Messrs.  Micholls,  and  that  however  confident  the 
opinion  or  expectation  of  the  defendants  may  have  been  that 
Messrs.  Micholls  would  take  the  cotton,  I  do  not  think  they 
stood  to  them  in  the  relation  of  principals ;  and  in  my  opinion 
Bayley,  had  he  been  the  true  owner  of  the  cotton,  could  not 
have  maintained  an  action  against  them  for  the  price,  and  his 
only  remedy  would  have  been  against  the  defendants.  For  the 
present  purpose,  however,  we  must  assume  that  the  verdict  was 
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right,  and  in  my  opinion  the  facts  found  by  the  jury  are  imma- 
terial. The  plaintiiia  were  strangers  to  the  sale  by  Bayley, 
whether  it  was  to  the  defendants  or  to  Mr.  Micholls.  I  think 
they  are  entitled  to  treat  the  defendants  as  wrongdoers,  wrono:- 
fully  intermeddling  with  the  cotton,  which  they  had  no  legal 
right  to  touch  ;  and  that  when  they  removed  the  cotton  from 
the  warehouse,  where  it  was  deposited,  to  the  railway  station 
635]  to  be  forwarded  to  Stockport  to  be  spun  into  yarn,  and  ♦re- 
ceived the  price  of  it,  they  committed  a  "  conversion."  What 
does  it  concern  the  plaintiffs  whether  the  defendants  dealt  with 
tlie  cotton  and  acted  as  brokers  or  agents,  or  principals:  they 
may  not  have  known  what  the  defendants  were?  Their  acts 
towards  the  cotton  were  the  same  whether  they  filled  the  one 
character  or  the  other.  They  dealt  with  them  as  men  commit- 
ting a  wrong  and  tort  towards  the  plaintiffs'  chattel,  and  in  my 
opinion  the  acts  which  they  did  constitute  what  tlje  law  deems 
a  conversion,  noth withstanding  that  they  acted  as  brokers  or 
agents.  It  was  well  put  by  the  learned  counsel  for  the  plaintiffs, 
that  suppose  the  defendants  had  bought  the  cotton  for  a  foreign 
principal,  and  instead  of  carting  the  cotton  to  the  railway  sta- 
tion hjxd  carted  it  to  the  docks  to  be  put  on  board  a  steamer  to 
forward  it  to  Bordeaux;  could  it  be  that  the  plaintiffs  were 
bound  to  go  to  France  to  recover  the  value  of  their  cotton  and 
have  no  remedy  against  the  defendants  ?  There  is  no  doubt 
that  the  plaintiffs  could  maintain  some  action  against  the 
defendants,  who,  without  lawful  authority,  intermeddled  with 
their  cotton,  and  in  my  opinion  the  action  is  trover.  It  may 
be  that,  upon  this  principle,  persons  may  be  made  liable  for 
the  value  of  a  chattel  by  reason  of  a  very  trifling  act ;  but  I  doubt 
whether  the  law  could  be  advantiigeously  altered.  It  was  said 
that  the  defendants  were  innocent  of  alTintention  of  wrong. 
There  is  no  doubt  of  this  ;  but  the  plaintiffs  and  Messrs.  Micholls 
were  equally  innocent,  and  there  can  be  no  doubt  that  the  plaint- 
iffs could  have  maintained  an  action  of  trover  against  Messrs. 
Micholls.  They  actually  converted  the  cotton  in  the  popular 
sense  by  spinning  it  into  yarn  ;  and  when  a  loss  must  fall  u|»on 
one  of  the  innocent  parties  the  consideration  of  hardship  ouirht 
to  be  altogether  put  aside,  and  the  loss  imposed  where  the  law 
casts  it:  see  Slqyhens  v.  Ehoall  (*).  I  am  of  opinion  that  the 
judgment  of  the  Court  of  Queen's  Bench  was  right,  and  ought 
to  be  affirmed. 

I  have,  since  the  above  was  written,  had  an  opportunity  of 
reading  my  brother  Brett's  j  udgment.  I  quite  agree,  in  the  case 
he  puts,  viz.,  A,  real  owner  of  goods,  which  were  in  wrons^ful 
possession  of  B,  with  no  power  to  sell,  who  employed  a  brmcer 

(')  4  M.  &  S.,  259. 
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to  sell,  who  sold  them  to  C,  and  all  that  the  broker  did  was  to 
send  bought  and  sold  notes  to  B  and  C,  that  no  action  of  trover 
or  any  *other  action  could  be  maintained  by  A  against  [636 
the  broker.  He  did  nothing  but  make  a  contract  which  was 
utterly  void  against  A.  It  is  like  the  sheriff's  case  referred  to 
by  my  brother  Brett  (*). 

But  that  is  not  the  present  case,  here  the  defendants  bodily 
intermeddled  with  the  goods.  I  further  agree  that  we  must 
tiike  the  finding  of  the  jury  to  be  a  part  of  the  case,  and  must 
take  it:  first,  that  the  cotton  was  bought  by  the  defendants  as 
agents  in  the  course  of  their  business  of  brokers.  This,  I  pre- 
sume, means  that  cotton  brokers  deal  with  cotton  in  the  same 
manner  as  the  defendants  dealt  with  this  parcel.  For  no  one 
can  doubt  but  that  the  defendants  bought  the  goods  as  princi- 
pals from  Bayley :  secondly,  that  they  dealt  with  them  only  as 
agents  to  their  principal.  This  finding,  as  I  have  said,  is  in 
n»y  judgment  immaterial :  whether  a  man  w^ho  deals  wrongfully 
with  my  goods  be  an  agent  or  principal  seems  to  me  to  be  of 
no  consequence. 

Cleasby,  B.  (^).  I  agree  in  the  judgmentjOf  my  brother  Mar- 
tin ;  but  I  wish  to  add  a  few  words  to  show  that  I  agree 
substantially  with  the  reasons  given  by  the  learned  judges  in 
the  Court  of  Queen's  Bench,  and  I  do  not  think  that  when  pro- 
perly considered  they  are  at  variance  with  the  finding  of  the 

jury. 

It  was  an  action  of  trover  to  recover  the  value  of  certain  cotton, 
and  there  being  a  plea  of  not  guilty  the  question  was  whether 
there  was  suflicient  evidence  of  a  conversion.  The  defendants 
were  brokers,  and  the  jury  found  that  in  dealing  with  the  cotton 
the  defendants  had  acted  in  their  character  of  brokers  and  not 
as  principals;  and  the  defendants  contended  that  this  finding, 
when  applied  to  the  circumstances  of  the  case,  had  the  effect  of 
negativing  a  conversion  by  the  defendants. 

In  order  to  apply  this  finding  it  is  necessary  to  consider  the 
facts  as  stated  in  the  case  on  appeal ;  and  I  may  as  well  at  once 
indicate  what  my  conclusion  is,  viz.,  that  although  the  defend- 
ants never  intended  to  buy  on  their  own  account,  and  to  act  in 
any  other  character  than  that  of  brokers;  and  although  the 
.sellers  never  understood  them  to  buy  on  their  own  account  atj 
the  real  *principals  or  to  act  in  any  other  character  than  [637 
that  of  brokers  (as  the  jury  quite  properly  found),  yet  by  reason 
of  the  real  principles  not  being  known,  and  therefore  not  dis- 
closed at  the  time  when  the  bargain  was  made,  the  defendants 
necessarily  became  the  parties  to  the  contract,  until  the  real 

(')  Lancashire  Wagon  Co.  v.  FUzhugh,  C)  This  judgment  was  read  by  Martin. 
6  H.  &  N.,  502 ;  30  L.  J.,  (Ex.),  231.  B. 

3  Eng.  Rep.1  32 
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{principals  being  ascertained  were  named  and  adopted  by  the 
sellers  as  the  persons  they  would  look  to.  The  plaintiflFs  were 
the  ownei*3  of  thirteen  bales  of  cotton,  of  which  a  person  named 
Bayley,  who  carried  on  business  as  a  cotton  broker  under  the 
lirni  of  II.  K.  Bayley  &  Co.,  had  obtained  possession  by  moans 
of  a  fraud.  Paragraph  8  states  the  transaction  between  Bay- 
ley  and  the  defenaants.  It  apfjcars  from  the  statement  there 
that  the  defendants,  who  were  known  to  be  acting  as  brokers, 
having  been  shown  samples  of  cotton  ''  ex  Minnesoia^^^  agreed  to 
buy  tiie  thirteen  bales  at  the  price  of  lljrf.  per  lb.,  and  they 
were  to  send  the  name  of  their  principal  in  the  course  of  the  day. 
They  also  agreed  at  the  same  time  to  buy  twenty-five  other 
bales;  and  the  following  memorandum  was  handed  by  Bayley 
to  the  defendants :  "  We  sell  you  13  B's  llj,—  25  B's  11  J.  Cash 
to-day  per  II.  K  Bayley  &  Co." 

It  seems  clear  that  this  was  not  a  conditional  transaction  ([ 
mean  conditional  upon  the  name  of  the  principal  being  sent  in), 
but  an  absolute  sale  between  Bayley  and  the  defendants.  The 
defendants  being  brokers  wished  to  secure  the  sale  of  the  cotton 
and  were  content  to  bind  themselves,  having  no  doubt  as  to  fin<l- 
ing  a  purchaser,  and  Bayley  was  satisfied  with  the  price  and  the 
rcvsponsibility  of  the  defendants,  although  the  defendants  were 
not  to  buy  as  real  principals  and  sell  at  a  profit,  but  as  brokers 
for  a  principal  whose  name  was  to  be  given.  It  would  be  most 
unreasonable  to  suppose  that  Bayley  was  to  take  as  principals 
any  persons  whatever  whose  names  the  defendants  sent  in,  whe- 
ther he  approved  of  them  or  not,  or  that  the  contract  should  bo 
conditional  upon  his  approving  of  them.  And  accordingly  it 
was  not  contended  before  us  that  the  transaction  was  a  condi- 
tional one,  but  that  the  defendants  were  acting  as  brokers  in  the 
transaction,  as  was  undoubtedly  the  fact. 

That  being  so,  it  was  necessary  that  the  defendants,  in  order 
to  find  principals,  or  (which  is  the  same  thing)  purchasers  should 
require  samples  of  the  thirteen  bales,  the  subject  of  the  contract; 
638]  *^^^<1  they  apply  to  Bayley,  as  I  apprehend  they  had  a 
right  to  do,  and  their  servants  take  the  samples.  It  appears  to 
me  that  it  might  well  be  contended  that  this  taking  the  samples 
out  of  the  thirteen  bales  which  formed  the  sulject  of  sale  to  them 
was  exercising  an  act  of  ownership.  For  as  soon  as  the  thirteen 
b'ales  were  ascertained,  the  defendants  had  a  right  to  deal  with 
them  subject  to  any  claim  which  Bayley,  as  unpaid  vendor, 
might  insist  upon,  which  he  does  not  appear  to  have  done. 

But  it  is  not  necessary  to  insist  upon  this  act  of  ownership  as 
a  conversion,  because  what  takes  place  afterwards  on  the  same 
day  makes  the  matter,  in  my  opinion,  quite  clear.  As  soon  as 
Micholls,  Lucas,  &  Co.  agree  to  buy  the  cotton,  the  defendants 
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send  a  delivery  order  to  Bayloy,  in  which  the  name  of  theirprin- 
cipals,  Micholis,  Lucas,  &  Co.,  is  given  according  to  their  engage- 
ment. This  delivery  order  was  to  deliver  to  the  bearer  who  was 
Thompson,  the  servant  of  the  defendants;  and  accordingly  Bay- 
ley  writes  across  it,  ''  To  Joseph  Thompson,"  and  signs  Siis,  and 
Thompson  endorses  a  receipt  for  the  cotton :  see  paragraph  14. 

It  thus  appears  that  the  delivery  was  not  to  Micholls,  Lucas, 
&  Co.  (who  would  have  to  settle  with  the  defendants  for  the 
price  before  they  were  entitled  to  delivery),  but  to  the  defend- 
ants ;  and  accordingly,  after  this  has  been  done,  and  the  cotton 
has  been  weighed,  Bayley  sends  in  his  invoice  for  the  cotton; 
and  although  the  name  of  Micholls,  Lucas,  &  Co.,  the  real  prin- 
cipals, had  been  disclosed,  the  invoice  is  sent  in  to  the  defend- 
ants, and  they  are  made  the  debtors.  The  invoice  is  set  out  in 
paragraph  14,  and  headed  thus :  "  Messrs.  Francis  Hollins  &  Co. 
Bought  from  IL  K.  Bayley  &  Co."  It  is  plain,  therefore,  that 
Bayley  refused  to  deal  with  Micholls,  Lucas,  &  Co.  as  principals; 
and  held  the  defendants  as  the  persons  responsible  to  him  as 
buyers,  which  he  was  entitled  to  do,  no  principal  having  been 
disclosed  when  the  contract  was  made.  It  was  therefore  in  this 
right,  as  the  person  entitled  to  the  possession  of  the  cotton  as 
buyers  from  Bayley,  that  the  defendants  obtained  possession  of 
it  for  the  purpose  of  transferring  the  property  in  it  to  their  prin- 
cipals, Micholls,  Lucas,  &  Co.,  and  this  dealing  with  the  pro- 
perty appears  to  be  a  clear  conversion  upon  all  the  authorities. 
Tlie  defendants  acted  as  brokers,  but  from  the  circumstances 
attending  the  contract  they  became  themselves  interested  in  it. 

*I  wish  to  add,  that  in  my  opinion  it  is  not  necessary  to  [639 
overrule  Greenway  v.  Fisher  (^).  That  case  is  like  the  case  of 
shoeing  a  horse,  or  mending  a  watch,  and  sending  it  home.  It 
is  true  that  the  shipment  was  in  the  name  of  the  defendant,  but 
no  one  would  suggest  that  by  writing  his  name  in  as  owner  he 
intended  to  claim  the  property  or  to  deal  with  the  property.  It 
was  only  complying  with  the  directions  as  to  sending  the  goods 
back,  and  the  entry  of  the  name  was  a  necessary  form  for  the 
purpose.  In  that  case  there  was  no  intermeddling  with  the  pro- 
perty in  the  chattel;  in  the  present  case  all  that  is  done  is  for 
the  purpose  of  transferring  the  property. 

The  action  of  trover  is  not  founded  upon  contract  or  upon  any 
particular  relation  of  the  parties,  but  upon  property,  and  suppose 
the  owner  to  have  lost  the  goods,  as  the  plaintiffs  may  in  some 
sense  be  said  to  have  done  in  this  case :  and  the  liability  under  it  is 
founded  upon  what  has  been  regarded  asa  salutarj^-  rule  for  the  pro- 
tection of  property,  namely,  that  persons  deal  with  the  property 
iu  chattels  or  exercise  acts  of  ownership  over  them  at  their  peril. 

OlC.&P.,190. 
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No  one  could  dispute  that  if  the  defendants  had  made  a  sub- 
sale  of  the  cotton  they  would  have  been  responsible,  though  th ex- 
bought  in  and  paid  for  it  in  the  ordinary  way;  and  if  they  are 
not  responsible  in  the  present  case  it  follows  that  they  could,  at 
their  option,  select  any  persons  they  thought  proper  to  deliver 
the  cotton  to,  and  make  the  persons  so  selected  by  them  the 
only  persons  responsible  to  the  plaintiffs,  the  real  owners. 

Kelly,  C.B.  In  this  case,  but  for  the  finding  of  the  jury,  I 
should  have  been  prepared  to  agree  with  the  learned  judges  of 
the  Queen's  Bench,  that  there  was  evidence  to  be  submitted  to 
the  jury  of  such  a  conversion  by  the  defendants  as  might  have 
sustained  this  action,  though  I  am  by  no  means  satisiied  that 
any  such  verdict  ought  to  have  been  found.  But  after  carefully 
considering  the  judgments  of  the  learned  judges,  1  do  not  see 
that  any  efiect  is  given  to  the  finding  of  the  jury,  and  it  seems 
to  be  assumed  that  the  defendants  acted  in  the  transaction  as 
purchasers  and  sellers,  and  not  as  brokers. 
640]  *It  is  necessary,  therefore,  to  look  to  what  the  jury  have 
expressly  found,  and  consider  its  effects  upon  the  case  as  it  is 
now  before  us  upon  a  motion  to  enter  a  verdict  for  the  plaintiffs. 
The  questions  left  by  my  brother  Willes  to  the  jury  were  whe- 
ther the  thirteen  bales  were  bought  by  the  defendants  as  agents 
in  the  course  of  their  business  as  brokers,  and  whether  they 
dealt  with  the  goods  only  as  agents  to  their  principal:* ;  ix:\d 
upon  both  points  the  jury  found  for  the  defendants. 

Before,  therefore,  the  defendants  could  be  treated  as  principal  -• 
in  the  sale  and  purchase  of  the  goods,  it  seems  to  me  that  these 
findings  of  the  jury  should  have  been  set  aside.  But  not  only 
has  this  not  been  done,  but  it  was  stated  at  the  bar,  and  not  de- 
nied that  a  motion  has  been  made  in  the  Queen's  Bench  to  that 
effect,  and  a  rule  refused.  The  defendants  then  having  through- 
out acted  as  brokers  and  dealt  with  the  goods  only  as  agents  to 
their  principals,  it  would  be  to  extend  the  doctrine  of  conversion 
far  beyond  the  operation  of  the  authorities  cited  at  the  bar,  to 
hold  that  they  were  more  than  conduit  pipes  (to  use  the  expres- 
sion of  Lord  Tenterden)  between  Bayley  and  Micholls  &  Co., 
or  that  they  were  guilty  of  a  conversion  in  merely  negotiating 
the  purchase  and  sale,  and  assisting  as  agents  in  the  transfer  ot* 
tlie  goods  from  Bayley  to  Micholls  &  Co.  It  is  true  that  as 
Micholls  &  Co.  were  not  named  at  the  time  of  the  purchase,  the 
vendor  might  have  held  the  defendants  personally  liable ;  but  aa 
the  price  was  paid  to  the  vendor,  and  with  the  money  of  the  real 
purchasers,  the  defendants  receiving  only  their  commission  as 
l)roker3,  it  does  not  appear  to  me  that  this  circumstance  altered 
the  character  of  the  transaction,  and  made  the  acts  of  the  de- 
fendants to  amount  to  a  conversion. 
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I  cannot  think  that  the  doctrine  of  conversion,  as  applied  to 
transactions  eiFected  openly  bona  fide  and  in  the  ordinary  course 
of  the  business  of  merchants  and  brokers  in  London  or  Liver- 
pool, should  be  extended  in  the  smallest  degree  beyond  the  ne- 
cessary result  of  established  decisions.  And  the  logical  and 
exhaustive  judgment  of  my  brother  Brett,  which  I  have  had  an 
opportunity  of  reading,  seems  to  me  to  show  that  brokers  are 
not  more  within  the  scope  of  those  decisions  than  carriers  or 
packers.  Why  should  a  broker  who  negotiates  a  contract  be- 
tween buyer  and  seller,  in  his  character  of  broker,  being  the  mere 
medium  of  communication  between  *the  one  and  the  other,  [641 
and  deriving  no  other  benefit  from  the  transaction  than  his 
commission,  be  made  liable  for  the  whole  value  of  the  goods 
purchased  and  sold,  any  more  than  the  packer  who  packs  and 
ships  the  goods,  or  the  railway  company  that  conveys  them  from 
the  seller's  to  the  purchaser's  premises?  And  that  because  the 
real  owner  has  permitted  himself  to  be  defrauded  of  them  by  the 
pretended  sellers.  Surely  in  such  a  case  where  one  of  two  in- 
nocent parties  must  sustain  a  loss,  it  should  be  he  who  by  hav- 
ing entrusted  his  property  to  an  untrustworthy  person  has 
enabled  or  facilitated  the  commission  of  the  fraud  by  which  the 
loss  has  been  occasioned. 

It  is  true  that  a  conversion  has  been  correctly  defined  to  be  the 
exercising  of  dominion  over  property  inconsistent  with  the  title 
of  the  other.  But  justice,  expediencey,  public  policy,  and  com- 
mon sense,  have  introduced  exceptions  or  qualification  to  this 
doctrine.  A  carrier,  who  delivers  a  quantity  of  merchandise  to 
one  who  claims  and  receives  it  as  owner,  a  packer,  who  packs 
and  prepares  for  shipment  and  actually  ships  and  consigns  goods 
to  one  who  receives  and  deals  with  them  as  his  own,  exercises 
dominion  over  them  adversely  to  and  inconsistent  with  the  rights 
of  true  owner.  Why  then  should  not  a  broker,  who  interferes 
in  the  transfer  of  goods,  not  in  his  own  right  or  on  his  own  ac- 
count, or  claiming  them  as  his  own,  but  as  the  medium  only 
between  the  vendor  and  the  purchaser,  deriving  no  benefit  from 
the  transaction  except  his  commission,  be  held  equally  witliin 
the  exception  which  has  been  applied  to  carriers  and  packers  ? 
Considering  the  vast  number  and  variety  of  the  transactions 
effected,  and  the  immense  amount  of  property  dealt  with  by 
brokers  acting  in  the  ordinary'  and  accustomed  course  of  busi- 
ness, in  London  and  Liverpool,  and  other  great  commercial 
towns,  it  seems  most  unreasonable  and  unjust  that  they  should 
be  bound  to  inquire  into  the  titles  of  all  the  sellers  of  all  the 
merchandises  in  respect  of  which  they  negotiate  contracts  as 
brokers,  or  incur  the  risk  of  being  compelled  to  make  good  the 
value  to  some  unknown  owners,  who  have  been  improvident 
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enough  to  part  with  them  to  a  dishonest  person,  hi  whom  thev 
liavc  reposed  a  misplaced  confidence.  Then  can  it  make  any 
difterence  that  the  broker,  acting  under  add  credere  commissioil, 
or  otherwise,  as  by  contracting  for  an  unnamed  principal,  makes 
642]  *himself  personally  liable  ?  I  think  not,  and  that  he  must 
still  be  treated  as  an  agent  only.  If  he  were  so  liable,  a  mere  col- 
lateral surety  for  the  acceptance  or  delivery,  or  the  payment  of 
the  price  of  goods,  might  be  held  guilty  of  a  conversion  without 
having  interfered  in  the  transaction  except  by  becoming  such 
surety.  It  may  be  true  that  in  some  cases  the  taking  of  samples 
or  the  carting  and  delivery  of  goods  may  be  a  convei^ion  by  a 
purchaser,  who  treats  them  as  his  own  ;  but  a  broker  who  docs 
these  acts,  in  the  capacity  of  broker  only,  is  no  more  guilty  of  a 
conversion  than  an  officer  at  the  London  docks  who  draws  sam- 
ples of  wine  in  a  warehouse,  or  a  railway  carrier  who  sends  his 
own  carts,  and  conveys  goods  between  the  railway  and  the  pre- 
mises of  the  consignor  and  consignee.  The  case  of  goods  sent 
abroad,  where  they  cannot  be  traced  and  followed  by  the  owner 
into  the  hands  of  the  purchaser,  rests  altogether  upon  an  excep- 
tional principle,  which  I  think  inapplicable  to  the  present  case. 
And  on  the  ground  that  the  defendants  here  have  acted  as 
brokers  and  brokers  only,  and  have  exercised  no  dominion  over 
these  goods  in  their  own  right  and  for  their  own  benefit,  I  am 
of  opinion  that  they  are  not  guilty  of  a  conversion  which  will 
support  this  action,  and  the  verdict  they  have  obtained  ought 
not  to  be  disturbed.  Judgment  offirmcd 

Attorney  for  plaintiffs :    Wf/nne. 

Attorneys  for  defendants  :   Chcslcr  ^  Urqnhart,  for  Lace ^  Ban- 
r^er  cf  Co.,  Liverpool. 

One  wlio,  in  good  faith,  assists  another  another,  as   by   furnishing'   him    witli 

in  possession  of  property  in  effecting  a  means  for  the  purpose,  and  with  the  iu- 

sale  of  it  is  liable  to  the  true  owner  tent  of  having  him  purchase  and  put 

thereof,  although  he  whom  he  assists  tlie  property  beyond  the  reach  of  the 

l)e  a  mortgagor  in  possession.  Dudley  v.  true  owner  of  the  goods  of  a  third  per- 

llfudey,  40  Barb.,  397.  son  from  one  having  possession  thereof 

He  would  not  however  be  liable,  for  is  liable.    Moore  w  Eldredy^\v!rmonX  ^ 

merely  receiving  the  goods  without  any  13.    Otherwise  as  to  a  mere  depositary 

further  or  other  act  relative  thereto,  who.  in  good  faith,  returns  the  property 

Dudley  v.  Eaidey,  40  Barb.,  397.  to  the  depositor.     IlUl  v.   Uayeg,  38 

So  one  who  connives  at  a  purchase  by  Conn.,  533. 


June  6, 1872. 

661]  *Ross  V.  Fedden  and  another. 

[Law  Reports,  7  Queen's  Bench,  6C1.] 

Adjoining  Occupiers — Non-liaUlity  of  Occvpier  of  Upper  Floor  of  UouutoOccu^ 

pier  of  lower  Floor  for  Escape  of  Water. 

The  plaintiff  occupied  for  business  purposes  the  ground  floor  and  the  defend 

ants  the  second  floor  of  the  same  house,  respectively,  as  tenants  from  year  to  year. 
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There  was  a  water  closet  on  the  defendants'  premises  to  and  of  which  they  alone 
had  access  and  use.  After  their  respective  premises  had  been  closed  on  a  Satur- 
day evening,  water  percolated  from  the  water  closet  through  the  first  floor  to  the 
plaintiff's  premises  and  caused  damage  to  his  stock  in  trade.  The  overflow  of 
the  water  was  owing  to  the  valve  of  the  supply  pipe  to  the  pan  having  got  out 
of  order  and  failed  to  close,  and  the  water  pipe  being  choked  with  paper.  The 
defects  could  not  be  detected  without  examination,  and  the  defendants  did  not 
know  of  them,  and  were  guilty  of  no  negligence : 

Held,  that  tliere  was  no  obligation  on  the  defendants  to  keep  in  the  water  at 
their  peril ;  and  that  they  were  not  liable  to  the  plaintiff  for  the  damage. 

Case  on  appeal  from  the  County  Court  of  Northumberland 
holden  at  Newcastle. 

The  plaint  was  tried  before  the  deputy  judge  without  a  jury, 
and  he  took  time  to  consider.  The  following  was  the  written 
judgment  delivered  by  him  (^). 

The  plaintiff*  is  tenant  from  year  to  year  of  the  ground  floor 
of  No.  2  Queen  Street,  Newcastle,  where  he  carries  on  business 
as  an  ironmonger.  The  defendants  are  tenants  from  year  to 
year  of  the  second  floor  of  the  same  house,  which  they  occupy 
as  offices.  Some  time  between  the  evening  of  Saturday,  the  26th 
of  November,  and  the  morning  of  Monday,  the  28th  of  Novem- 
ber, 1870,  water  escaped  from  a  water  closet  in  the  defendants' 
premises,  found  its  way  down  through  the  first  floor  to  the 
ground  floor  and  there  did  damage  to  the  plaintiff's  premises 
and  goods  to  the  extent  of  79/.  55. "St/.  This  damage  the  plaint- 
iff'seeks  to  recover  from  the  defendants  in  the  present  action. 

The  plaintiff''8  claim  to  recover  is  put  upon  two  grounds. 
First  it  ia  said  that  the  mischief  arose  from  the  negligence  of  the 
♦defendants.  Now  upon  this  matter  the  evidence  is  very  [662 
slight,  and  there  is  no  inconsistency  in  it.  The  closet  was  inside 
the  defendants'  private  office,  and  no  one  had  access  to  it  but 
the  two  partners  in  the  defendants'  firm,  and  it  was  for  their 
exclusive  use.  One  of  the  partners  was  from  home  at  the  time 
of  the  occurrence.  The  other  partner,  who  was  called  as  a  wit- 
ness, stated  that  the  closet  had  previously  to  the  Saturday  been 
in  good  order,  that  he  believed  he  had  used  it  on  Saturday  morn- 
ing and  found  nothing  amiss,  and  no  one  could  have  used  it 
afterwards;  that  on  the  Saturday  evening  at  about  6  or  6.30  he 
washed  his  hands  at  the  wash  hand  stand  in  the  same  room  with 
the  closet,  and  nothing  then  appeared  to  be  the  matter  with  it. 
lie  then  left  the  office,  and  no  one  appears  to  have  entered  it 
again  until  Monday  morning. 

On  the  Monday  morning,  when  the  plaintiff"  came  to  his  shop, 
he  found  the  damage  done  of  which  he  now  complains.  To- 
gether with  a  plumber,  whom  he  had  sent  for,  he  traced  the 

0)  The  judgment  was  not  made  part  the  deputy  judge),  Bruce  read  the  judg- 

of  the  case, but  there  being  doubts  a8  to  ment  as  part  of  the  case;  and  as  the 

the  meaning  of  parts  of  the  case  (which  facts  are  fullj  stated  in  the  judgment, 

had  been  settled  without  reference  to  it  is  unnecessary  to  repeat  them. 
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( scape  of  vvat(3r  upwards  to  the  second  floor.  They  obtained 
jiccess  to  tlie  defendants'  offices  and  the  closet  inside,  and  found 
that  the  water  had  overflowed  the  pan.  On  examination  it  ap- 
peared the  cause  of  this  was  that  the  valve  admitting  the  supply 
of  water  to  the  pan  had  given  wav  and  failed  to  close,  and  the 
overflow  pipe  had  become  stuflTed  with  paper.  The  valve,  the 
defect  in  which  was  the  real  cause  of  the  mischief,  was  under 
the  seat  of  the  closet,  and  could  only  be  reached  or  seen  by  re- 
moving the  woodwork. 

Upon  this  evidence  I  think  the  defendants  are  not  shown  to 
have  been  guilty  of  any  negligence.  Up  to  Saturday  evenino: 
there  was  no  reason  to  suspect  that  the  valve  had  given  way,  or 
was  in  any  danger  of  giving  way,  or  that  anything  was  wrong 
with  the  closet,  and  I  see  no  negligence  in  not  guarding  against 
a  danger  which  there  is  no  reason  to  anticipate.  Upon  the  first 
question,  therefore,  which  is  one  of  fact,  my  opinion  is  in  favor 
of  the  defendants. 

Bat  it  has  been  argued,  secondly,  on  behalf  of  the  plaintiflT, 
that  he  is  entitled  to  recover,  even  in  the  absence  of  any  negli- 
gence on  the  part  of  the  defendants,  upon  the  authority  of 
liljlnnas  v.  Fletcher  (M  and  other  cases  similar  in  principle.  In 
tiiat  case  it  was  decided  that,  as  between  adjoining  owners,  one 
663]  who  diverted  water  from  its  *natural  flow,  and  accumu- 
lated it  on  his  own  land  for  his  own  purposes,  is  bound  at  all 
hazards  to  prevent  its  escape,  and  if  it  does  escape,  negligence 
or  no  negligence,  he  is  responsible  to  his  neighbor  for  the  con- 
sequences. It  is  contended  that  the  same  rule  applies  to  this 
case.  On  the  other  hand,  the  case  of  Carstairs  v.  Taylor  (*)  has 
been  cited.  In  that  case  the  plaintiff  was  the  occupier  of  the 
ground  floor  of  a  warehouse,  and  the  defendant  of  the  upper 
part  The  water  from  the  roof  was  collected  by  gutters  into  a 
box,  from  which  it  was  discharged  by  a  pipe  into  the  drains.  A 
rat  made  a  hole  in  the  box,  the  water  escaped  and  injured  the 
plaintitt*'s  goods  in  his  warehouse  below ;  and  it  was  held  that 
the  defendant  was  not  liable  for  this  damage.  That  case  is  not, 
I  think,  at  all  a  direct  authority  for  the  decision  of  the  present ; 
it  difters  in  two  important  particulars.  The  apparatus  for  con- 
ducting the  water  was  there  as  much  for  the  benefit  of  the  plaint- 
itt'as  of  the  defendant,  a  fact  upon  which  much  stress  is  laid  in 
the  judgment  of  Bramwell,  B. ;  whilst  here  the  water-closet  was 
solely  for  the  defendants'  benefit ;  and  further,  in  that  ease,  the 
circumstances  that  caused  the  damage  was  one  falling  under  the 
head  of  vis  major,  a  fact  to  which  much  weight  is  given  by  the 
Lord  Chief  Baron  and  Martin,  B.  This  cannot  be  said  in  tlie 
present  case.     I  think,  however,  that  the  judgment  in  Carstairs 

0)  Law  Rep.,  3  H.  L.,  330.  (')  Law  Rep.,  6  Ex.,  217. 
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V.  Taylor  (^)  leaves  it  very  doubtful  whether  the  rule  of  law,  laid 
clown  in  Mi/lands  v.  Flciclicr  (^  in  the  case  of  adjacent  owners, 
applies  to  the  case  of  two  persons  occupying  two  floors  of  the 
same  house.  But  assuming  the  rule  to  apply,  is  the  present 
i-use  within  it  ?  As  between  the  occupiers  of  parts  of  a  house  — 
a  thing  wholly  artificial —  it  is  rather  a  straining  of  language  to 
speak  of  any  one  state  of  things  as  more  natural  than  another. 
Bnt  I  think  that  in  the  words  of  Martin,  B.,  in  the  case  already 
referred  to,  "  one  who  takes  a  floor  of  a  house  must  be  held  to 
take  the  premises  as  they  are."  As  far  as  he  is  concerned,  I 
think  the  state  of  things  then  existing  may  be  treated  as  the 
natural  state  of  things,  and  the  flow  of  water  through  cisterns 
and  pipes  then  in  operation  as  equivalent  to  the  natural  flow  of 
water ;  I  think  he  takes  subject  to  the  ordinary  risks  arisingfrom 
the  use  of  the  rest  of  the  house  as  it  stands;  and  that  one  who 
merely  continues  to  use  the  rest  of  the  house  as  it  stands  and  in 
the  *ordinary  manner  does  not  fall  within  the  rule  laid  [664 
dowe  in  lit/lands  v.  Fletcher  (*),  and  in  the  absence  of  negligence, 
is  not  liable  for  the  consequences ;  and  in  the  present  case  there 
is  nothing  to  show,  nor  has  it  been  suggested,  that  the  water- 
closet  or  anything  connected  with  it  has  been  in  any  way  altered 
by  the  defendants  since  they  came  into  occupation.  There  is 
nothing  to  show,  nor  has  it  been  suggested,  that  it  has  been  in 
any  way  altered  since  the  plaintift'  became  tenant  of  the  ground 
floor,  or  that  it  has  been  used  in  any  but  the  ordinary  manner. 
The  question  is  one  of  some  difficulty,  but  my  opinion  is  that 
under  the  circumstances  of  the  case,  in  the  absence  of  negli- 
gence on  the  part  of  the  defendants,  they  are  not  liable  for  the 
damage  which  the  plaintitt'  has  sustained. 

The  questions  for  the  opinion  of  the  Court  were :  1st,  Was 
not  the  judge  wrong  in  ruling  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendants  ?  2d,  If  negligence 
was  proved,  ou^ht  not  the  judgment  of  the  Court  to  have  been 
for  the  plaintift  ?  8d,  Even  in  the  absence  of  negligence,  was  it 
not  the  duty  of  the  defendants  so  to  use  their  premises  that  they 
should  not  injure  those  of  the  plaintiff*,  and  therefore  should  not 
the  judgment  have  been  for  the  plaintiff*?  Lastly,  Whether  or 
not  on  the  whole  case  the  judgment  of  the  learned  judge  was  not 
,  wrong  in  point  of  law. 

G.  Bruce^  for  the  plaintiff*.  The  principle  of  Ryhnds  v. 
Fiik'her  {^)  applies  to  this  case.  The  plaintiff*  and  defendants' 
arc  in  the  relative  position  of  adjoining  occupiers ;  and  if  one 
for  his  own  use  has  accumulated  water  upon  his  premises,  he 
nuist  keep  it  in  at  his  peril.  In  Curslairs  v.  Taylor  (^)  the  water 
was  only  that  which  accumulated  from  natural  causes,  viz.,  the 
(')  Law  Rep.,  6  Ex.,  217.  (')  Law  Rep.,  3  H.  L.,  830. 

3  Enq.  Rep.  38 
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rain.  The  present  is  the  converse  of  Humphries  v.  Brogden  (*). 
Just  as  in  that  case  the  occupier  of  the  under  ground  was  held 
i)ound  to  leave  support  for  the  surface,  so  here  the  occupier  of 
the  upper  floor  is  under  an  obligation  to  see  that  the  landlord's 
water  pipe  is  in  good  order  (for  the  landlord  cannot  do  so),  or 
to  recoup  the  landlord  or  his  tenants  for  the  consequences- 
665]  *[Blackburn,  J.  The  cases  are  not  analogous.  Sup- 
pose the  under  walls,  not  obviously  in  a  dilapidated  or  danger- 
ous state,  fall,  according  to  the  argument  for  the  plaintiff',  tlie 
upper  man  would  have  a  right  of  action  agaitist  the  under  man 
for  not  Weeping  up  the  upper  walls.] 

C  Hall^  for  the  defendants,  referred  to  the  note  to  Pomfretv. 
Eicroft  (2),  and  Chaunilcr  v.  Itobinson  ('),  and  was  then  stopped 
by  the  Court. 

Blackburn,  J.  It  was  very  proper  on  the  part  of  Mr.  Bruce 
to  read  the  judgment  of  the  deputy  county  court  judge;  the 
judgment  is  very  well  argued  out,  and  I  was  prepared  to  agree 
with  it  as  soon  as  I  heard  it  read.  I  think  it  is  impossible  to 
say  that  defendants  as  occupiers  of  the  upper  story  of  a  house 
were  liable  to  the  plaintiff  under  the  circumstances  found  in  the 
case.  The  water  closet  and  the  supply  pipe  are  for  their  con- 
venience and  use,  but  I  cannot  think  there  is  any  obligation  on 
them  at  all  hazards  to  keep  the  pipe  from  bursting  or  otherwise 
getting  out  of  order.  The  cause  of  the  overflow  was  the  valve 
of  the  supply  pipe  getting  out  of  order  and  the  escape  pipe  being 
choked  with  paper,  and  the  judge  has  expressly  found  that  there 
was  no  negligence  ;  and  the  only  ground  taken  by  the  plaintiff 
is,  that,  the  plaintiff  and  defendants  being  occupiers  under  the 
same  landlord,  the  defendants,  being  the  occupiers  of  the  upper 
story,  contracted  an  obligation  binding  them  in  favor  of  the 
plaintiff',  the  occupier  of  the  lower  story,  to  keep  the  water  in 
jit  their  peril.  I  do  not  agree  to  that ;  I  do  not  think  the  maxim 
''  Sic  utere  tuo  ut  alienum  non  Isedas"  applies.  Negligence  is 
negatived ;  and  probably,  if  the  defendants  had  got  notice  of 
the  state  of  the  valve  and  pipe  and  had  done  nothing,  there 
might  have  been  ground  for  the  argument  that  they  were  liable 
for  the  consequences ;  but  I  do  not  think  the  law  casts  on  the 
defendants  any  such  obligation  as  the  plaintiff  contends  for, 
The  judgment  must,  therefore,  be  affirmed. 

Mellor,  J.  I  am  of  the  same  opinion.  I  was  prepared  to 
listen  to  any  authority  in  favor  of  the  plaintiff,  but  none  has 
been  found.  In  the  absence  of  negligence  there  is  nothing  in 
666]  the  *relative  position  of  the  parties  which  would  make 
the  defendants  liable.     The  statement  in  the  case  rendered  the 

(»)  12  Q.  B.,  739 ;  20  L.  J.  (Q.  B.),  10.  (»)  1  Wms.  Saund.,  at  p.  121,  n.  (I). 

O  4  Ex.,  103. 
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irround  of  the  judge's  decision  doubtful,  but  this  was  cleared  up 
when  the  judgment  was  read.  I  was  very  glad  that  this  was 
<lc)iie.  I  am  quite  satisfied  with  the  reasoning  in  it.  Hylands 
V.  Fletcher  (*)  does  not  apply ;  and  (Jarsiairs  v.  Taylor  if)  is  a 
much  stronger  case  than  the  present,  as  it  seems  to  me,  in  favor 
of  the  defendants. 

Lush,  J.  I  am  of  the  same  opinion.  I  go  along  with  the 
judgment  of  the  learned  deputy  judge,  which  I  think  sound  and 
well  reasoned.  J'udgmmtfor  the  defendants. 

Attorneys  for  plaintiff:  Patersor\y  Wigg^  ^  Co.^  for  G.  Arm- 
Mrovg^  Newcastle, 

Attorneys  for  defendants  :  Kjnaston  ^'  GasquelL 
(^)  I^w  Rep.,  3  H.  L.,  330.  O  Law  Rep.,  6  Ex.,  317. 

A  building  may  be  tlie  subject  of  own-  v.  Smith,  9  Pick.,  393,  397,  398. 

prship  in  fee  although  its  owner  may  Although  if  such  house  or  chamber 

have  no  farther  interest  in  the  land  on  be  destroyed,  all  interest  of  the  owner 

which  it  stands  than  a  right  to  have  it  thereof  in  the  land  on  which  it  stood 

remain  there.    1  Washb.,  Real  Estate,  might  be  thereby  lost.    1  Washb.,  Real 

1*2,  marg.  p.  4.  Estate,  12,    marg.,  p.  4;  StockweU  v. 

So  one  may  have  an  estate  in  a  single  Hunter,  11  Met.,  448. 

chamber  in  a  dweUing  house.  1  Washb.,  Tliere  may  be  several  distinct  tene- 

Keal   Estate,  12,  marg.  p.   4;  Doe  v.  ments  under  the  same  roof;  and  tene- 

Burt,  1  Term.  R.,  701.  ments  are  as  essentially  distinct,  when 

And  may  have  a  seizin  of  such  house  one  is  under  the  other,  as  w^hen  one  is 

or  chamber,  and  may  maintain  eject-  by  the  side  of  the  other.    Proprietavs 

ment  therefor,  if  deprived  of  its  posses-  of  Meeting  House  v.  City  of  Lowell,  1 

sion.    1  Washb., Real  Estate,  12,  marg..  Met.,  541  ;  Lonng  v.  Bacon,  4  Mass., 

p.  4;  Doe  v.  Burt,  I  Term.  R.,  701 ;  OtU  575,  576. 


July  6. 

Phillips  v.  Foxall. 

[Law  Reports,  7  Queen's  Bench,  C66.] 
Guarantee  —  Concealment  of  Dielunesty  of  Servant — DiscJtarge  of  Surety, 

On  a  continuing  guarantee  for  the  honesty  of  a  servant,  if  the  master  discovers 
that  the  servant  has  been  guilty  of  dishonesty  in  the  course  of  the  service,  and 
instead  of  dismissing  the  servant,  he  chooses  to  continue  him  in  his  employ  witli- 
out  the  knowledge  and  consent  of  the  surety,  express  or  implied,  he  cannot  after- 
wards have  recourse  to  the  surety  to  make  good  any  loss  which  may  arise  from 
the  dishonesty  of  the  servant  during  the  subsequent  service. 

Declaration  on  a  contract  whereby  the  defendant  guaranteed  the  honesty  of  one 
.1.  S.,  a  servant  in  the  employ  of  the  plaintiff,  to  the  extent  of  50^.  The  declara- 
lion  set  out  the  employment  of  J.  S.,  and  that  it  was  his  duty  to  collect  money 
for  the  plaintiff  and  account  to  her  for  all  sums  of  money  so  collected ;  and 
tliat  the  plaintiff  had,  before  the  giving  of  the  guarantee,  held  in  her  hands  a  sum 
of  money  belonging  to  J.  S.  as  a  security  for  the  proper  performance  by  J.  S. 
of  hii*  duty,  which  sum  the  plaintiff  had  agreed  to  pay  back  to  J.  S.  on  receiving 
tlie  defendant's  guarantee.  The  declaration  then  allejred  that  in  consideration 
that  the  plaintiff  would  pay  over  to  J.  S.  the  money  so  held  and  continue  him  in 
the  8er\'ice  of  the  plaintiff,  in  the  same  capacity  as  before,  the  defendant  guar 
anteed  and  promised  the  plaintiff  to  make  good  and  bo  answerable  to  her  for  any 
loss  not  exceeding  50/.  which  she  might  at  any  time  sustain  through  any  breach 
of  his  duty  by  .1.  S.  during  the  continuance  of  such  service.    Breach,  that  J.  S. 
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failed  to  pay  over  money  to  the  amount  of  50?.  which  he  had  collected.  In  an 
svver  to  this  declaration  the  defendant  divided  the  time  during  which  the  service 
667]  lasted,  and  during  which  the  *loss  was  sustained  into  two  periods:  first, 
from  the  8tli  of  June,  1869,  when  the  contract  was  made,  to  the  2(Hh  of  Novem- 
ber, 1869 ;  secondly,  from  the  last  mentioned  day  to  the  6th  of  April,  1871.  when 
the  service  terminated  As  to  the  first,  the  defendant  admitted  his  liability.  As 
to  the  other  he  pleaded,  on  equitable  grounds,  that  J.  S.  had  been  guilty  of  de- 
falcations in  the  course  of  his  service  between  the  8th  of  June  and  the  20th  of 
November,  1869,  which  the  plaintiflT  discovered  on  the  latter  day,  and  that  the 
]>laintift*  without  communicating  such  discovery  to  the  defendant,  and  while  the 
defendant  was  ignorant  of  J.  S.'s  dishonesty,  agreed  with  J.  S.  to  continue  him 
in  her  employ  as  before,  and  J.  S.  agreed  to  pay  to  the  plaintiff  3^.  a  montli  on  ac- 
count of  tne  previous  defalcations ;  that  J.  S.  was  continued  in  plaintiff''8  service 
accordingly  on  those  terms ;  and  that  the  loss  in  respect  of  which  the  plea  is 
pleaded  was  occasioned  by  acts  of  dishonesty  committ^  by  J.  S.  during  the  con- 
tinuance of  the  service  after  the  20th  of  November,  and  between  that  time  and 
and  the  termination  of  the  service,  the  defendant  being  during  that  time  wholly 
ignorant  of  the  previous  defalcations  of  J,  S. ;  and  that  by  reason  of  the  plaintiff 
not  giving  the  defendant  notice  of  such  defalcations  he  was  prevented  from  re- 
voking the  guarantee : 

Held,  on  demurrer,  that  the  plea  was  a  good  answer  to  the  declaration. 

By  Cockburn,  C.J.,  Lush  and  Quain,  J  J.,  on  the  ground  that,  as  the  obligation 
of  the  surety  is  continuing,  the  obligation  of  the  creditor  also  continues ;  and 
that  the  representation  and  understanding,  as  to  the  trustworthiness  of  the  ser- 
vant, on  which  the  contract  was  originally  founded,  continue  until  it«  termina- 
tion. 

By  Blackburn  J.,  that  the  surety  was  discharged,  because  by  continuing  J.S.  in 
Iier  service,  after  knowledge  of  the  misconduct,  the  plaintiff  had  deprived  herself 
of  the  right  of  terminating  the  service,  a  right  which  the  surety  waa  entitled  in 
equity  to  have  exercised  for  his  protection. 

Burgc88  v.  Ecc  2  English  Rep.,  879,  (Law  Rep.,  13  Eq.,  450),  approved. 

Declaration  that  one  J.  Smith  was  in  the  service  and  em- 
ployment of  the  plaintift'  in  the  way  of  her  trade  and  business 
as  a  tea  merchant,  in  the  capacity  of  a  van  man,  and  that  it  was 
the  duty  of  J.  Smith,  in  the  course  of  such  service  and  employ- 
ment, and  in  that  capacity,  to  receive  and  collect  sums  of  monc}' 
from  the  customers  of  and  for  and  on  account  of  the  plaintiff, 
and  to  pay  over  such  moneys,  when  so  received  and  collected, 
to  the  plaintiff;  and  that  the  plaintiff  then  had  and  held  for  and 
on  account  of  J.  Smith  and  as  a  security  to  the  plaintiff,  with 
the  assent  of  J.  Smith  for  the  due  and  faithful  performance  by 
him  of  his  duties  as  such  van  man,  a  large  sum  of  money  ©f  and 
belonging  to  J.  Smith,  and  that  J.  Smith  requested  the  plaint- 
iff to  give  up  the  security,  and  to  pay  over  to  him  the  money 
of  his  so  then  held  by  the  plaintiff,  and  to  continue  him  in  her 
service  and  employ  in  the  capacity  aforesaid  after  and  notwith- 
668]  standing  that  the  money  had  been  so  *paid  over  to  him, 
whicn  the  plaintiff  consented  to  do  upon  the  defendant  in  lieu 
of  the  security  guaranteeing  and  promising  to  be  answerable  to 
the  plaintiff  for  any  loss,  not  exceeding  the  sum  of  50^.  in  all ; 
which  she  might  from  time  to  time  or  at  any  time  thereafter 
sustain  through  any  breach  of  such  dutj'  as  aforesaid  on  the  part 
of  J.  Smith  in  and  during  the  course  and  continuance  of  his 
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service  and  employment  by  the  plaintiif  in  such  capacity  as 
aforesaid;  and  thereupon,  in  consideration  that  the  plaintiff 
would  relinquish  and  give  up  the  security  by  paying  over  to  J. 
Smith  the  money  of  his  so  then  held  by  the  plaintiff,  and  would 
eo!itinue  J.  Smith  in  her  service  and  employ  in  the  capacity 
aforesaid  after  and  notwithstanding  the  relinquishment  of  the 
security,  the  defendant  guaranteed  and  promised  the  plaintiff 
to  make  good  and  be  answerable  to  her  for  any  loss  not  exceed- 
ing the  sum  of  bOL  in  all,  w^hich  she  might  from  time  to  time 
or  at  any  time  thereafter  sustain  through  any  breach  of  such 
duty  on  the  part  of  J.  Smith- in  and  during  the  course  and  con 
tinuance  of  his  service  and  employment  by  the  plaintiff;  and  that 
the  plaintiff,  relying  upon  the  promise  of  the  defendant,  after 
wards,  and  under  and  in  pursuance  of  the  agreement,  paid  over 
to  J.  Smith  the  money  of  his  so  then  held  by  her,  the  plaintiff; 
and  that  after  the  making  of  the  agreement  she,  the  plaintiff', 
sustained  loss  to  an  amount  exceeding  the  sum  of  50/.  through 
(livers  breaches  of  duty  on  the  part  of  J.  Smith  in  and  during 
tlie  course  and  continuance  of  the  service  and  employment  by 
the  plaintiff,  by  reason  of  his  having  failed. to  pay  over  to  the 
plaintiff  certain  moneys  received  and  collected  by  him  in  the 
course  of  and  during  the  continuance  of  the  service  and  employ- 
ment from  certain  customers  of  the  plaintiff  for  and  on  her 
account;  that  all  conditions  precedent  had  been  fulfilled,  yet 
neither  J.  Smith  nor  the  defendant  had  ever  made  good  or  re- 
paid to  the  plaintiff  the  loss  to  the  extent  of  50i.  so  sustained  by 
iicr. 

Picas,  1.  As  to  so  much  of  the  plaintiff's  claim  as  arises  in  re- 
spect of  moneys  received  and  collected  by  J.  Smith  in  the  course 
and  during  the  continuance  of  the  service  from  certain  custom- 
ers after  the  making  of  the  agreement  on  the  8th  of  June,  1869, 
and  prior  to  the  20th  day  of  November,  1869,  payment  into 
court  of  10/. 

2.  As  to  the  residue  of  the  plaintiff's  claim,  upon  equitable 
grounds,  that  after  the  making  of  the  agreement  on  the  8th  of 
'*June,  1869,  and  prior  to  the  20th  of  November,  1869,  [669 
J.  Smith  received  and  collected  in  the  course  and  during  the 
continuance  of  his  service  and  employment  divers  sums  of  mo- 
ney from  customers  of  the  plaintiff' for  and  on  her  account,  which 
sums  of  money  so  received  and  collected  it  was  the  duty  of  J. 
Smith  to  pay  over  to  the  plaintiff;  and  J.  Smith,  in  violation  of 
the  duty,  failed  to  pay  over  to  the  plaintiff*  large  sums  of  the 
moneys  so  collected  and  received,  and  embezzled  the  same ;  and 
the  plaintiff  sustained  a  loss  by  the  breaches  of  the  duty  by  J. 
Smith,  to  wit,  the  amount  of  57/.,  all  of  which  breaches  of  duty 
were  to  the  extent  of  50/.  covered  and  secured  by  the  agreement 
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of  the  defendant,  and  to  make  good  which,  to  the  extent  of  50/., 
the  defendant  was  under  the  agreement  liable.  That  the  plaint- 
ifl'  discovered  and  became  aware  of  the  breaches  of  dut}'  and 
embezzlements  by  J.  Smith  on  or  about  the  20th  of  November, 
1869  ;  and  the  plaintift',  without  communicating  to  the  defend- 
ant, or  informing  him  of  the  breaches  of  duty,  defalcations,  and 
embezzlements  of  J.  Smith,  or  any  or  either  of  them,  agree*! 
with  J.  Smith  that  he  should  continue  in  the  service  and  in  tiic 
performance  of  the  duty  of  collecting  and  receiving  moneys  for 
and  on  behalf  of  the  plaintiif,  and  should  pay  to  the  plaintift'ii 
sum  of  3/.  per  month  in  liquidation  of  the  sum  of  57i-  then  due 
and  owing  by  J.  Smith  in  respect  of  the  defalcations  and  breaches 
of  duty  and  embezzlements;  and  thereupon  the  service  of  the 
plaintift'and  the  performance  of  the  duty  of  receiving  and  col- 
lecting moneys  for  and  on  behalf  of  the  plaintiff  until  the  4th 
of  April,  1871,  was  continued  ;  and  during  the  service  so  con- 
tinned  from  the  20th  of  November,  1869,  J.  Smith  paid  large 
sums  of  money  to  the  plaintift'  in  reduction  and  discharge  of  tlie 
defalcations,  breaches  of  duty,  and  embezzlements,  to  wit,  4S/. ; 
and  after  the  discovery  of  the  defalcations  and  embezzlements, 
and  after  the  arrangement  for  liquidation  by  J.  Smith,  and  dur- 
ing the  continuance  of  J.  Smith  in  the  service  and  in  the  dis- 
charge of  the  duty  of  receiving  and  collecting  moneys  for  and 
on  behalf  of  the  plaintiff,  J.  Smith  received  and  collected  the 
moneys  for  and  on  accountof  the  plaintiff  comprised  in  the  resi- 
due of  the  plaintiff's  claim  in  the  declaration  mentioned  herein 
pleaded  to ;  that  during  the  whole  of  the  time  in  which  J.  Smitli 
670]  received  and  collected  *the  sums  of  money  in  manner 
aforesaid,  the  defendant  was  wholly  ignorant  of  the  defalcations 
and  embezzlements  and  breaches  of  duty  prior  to  the  20th  of 
November,  1869;  and  that  by  reason  of  the  non-disclosure  to 
the  defendant  by  the  plaintiff  of  the  default  and  embezzlement 
the  defendant  was  prevented  from  immediately  revoking  the 
guarantee,  and  from  at  once  compelling  J.  Smith  to  pay  the  de- 
fendant the  moneys  he  was  liable  under  the  agreement  to  i>ay 
the  plaintiff.  And  that  the  plaintiff  continued  J.  Smith  in  the 
service  and  in  the  performance  of  the  duty  after  the  discovery 
of  the  first  mentioned  defalcations  and  embezzlements  without 
communicating  the  same  to  the  defendant,  contrary  to  good  faith 
and  the  true  intent  and  meaning  of  the  agreement. 
Demurrer  and  joinder  in  demurrer. 

April  23.     F.  M.  TV/uVe,  in  support  of  the  demurrer. 
Willis^  contra. 

The  arguments  sufficiently  appear  from  the  judgments. 
In  addition  to  the  cases  mentioned  in  the  judgments,  the  foV 
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lowing  were  cited:  Blacky.  Ottoman  Bank{^);  Gordon  v.  Cul^ 
vert  (2) ;  Frank  v.  Edwards  (^) ;  Pt/bus  v.  Gibh  {*) ;  AWth  Western 
i2y.  Co.  V.  Whinray  (») ;  Offord  v.  Davies  («) ;  Skdlett  v.  Fletcher  ['). 

Qn\  adc.  vult. 

July  6.  The  judgment  of  Coekbuni,  C.J.,  Lush,  and  Quain. 
JJ.,  was  delivered  by 

QuAiN,  J.  This  is  an  action  brought  by  the  plaintift'  on  a  con- 
tract whereby  the  defendant  guaranteed  the  honesty  of  one  John 
Smith,  a  servant  in  the  employ  of  the  plaintiff,  to  the  extent  of 
50L  The  contract  is  set  out  in  the  declaration,  and  recites  the 
employment  of  Smith,  and  that  it  was  his  duty  to  collect  money 
for  the  plaintiff,  and  account  to  her  for  all  sums  of  money  so 
collected,  and  that  the  plaintiff*  had  before  the  giving  of  the 
guarantee  held  in  her  hands  a  sum  of  money  belonging  to  Smith 
as  a  security  *for  the  proper  performance  by  Smith  of  his  [671 
duty  which  sum  .the  plaintiff'  had  agreed  to  pay  back  to  Smitii 
on  receiving  the  defendant's  guarantee.  The  declaration  then 
proceeds  to  allege  that  in  consideration  that  the  plaintiff*  won  Id 
pay  over  to  Smith  the  money  so  held,  and  continue  him  in  the 
service  of  the  plaintiff*  in  the  same  capacity  as  before,  the  de- 
fendant guaranteed  and  promised  the  plaintiff  to  make  good  and 
be  answerable  to  her  for  any  loss,  not  exceeding  50/.,  which  she 
might  at  any  time  sustain  through  any  breach  by  Smith  of  his 
duty  during  the  continuance  of  such  service;  and  it  alleges  a 
breach,  in  the  usual  form,  that  Smith  failed  to  pay  over  sums 
of  money  to  the  amount  of  50/.  which  he  had  collected  on  be- 
half of  the  plaintiff*. 

In  answer  to  this  declaration  the  defendant  divides  the  time 
during  which  the  service  lasted,  and  during  which  the  loss  was 
sustained,  into  two  periods :  first,  from  the  8th  of  June,  1869, 
when  the  contract  was  made,  to  the  20th  of  Xovember,  1801) ; 
and,  secondly,  from  the  last  mentioned  day  to  the  4th  day  of 
April,  1871,  when  the  service  terminated.  As  to  the  first 
period  the  defendant  admits  his  liability  for  loss  incurred  by  the 
acts  of  the  servant  during  that  period,  and  he  has  paid  10/.  into 
court  which  he  alleges  is  suflicient  to  reimburse  tlie  plaintiff  for 
such  loss.  As  to  the  second  period  he  pleads  a  plea  on  equita- 
ble grounds,  which  is  to  this  effect : —  that  the  servant  had  been 
guilty  of  defalcations  in  the  course  of  his  service  between  the 
8th  of  June  and  the  20th  of  November,  1869,  which  the  plaintifi' 
had  discovered  on  the  latter  day,  and  that  the  plaintiff*  then, 
without  communicating  such  discovery  to  the  defendant,  and 

C)  15  Moo.,  P.  C,  473.  (•)  10  Ex.,  77 ;  23  L.  J.  (Ex.).  261. 

O  2  Sim..  253.  (•)  12  C.  B.  (N.S.),  748 ;  31  L.  J.  (C.  P.). 

(■)  8  Ex..  214  ;  22  L.  J.  (Ex.).  42.  319. 

(*)  6  E.  &  B.,  902  ;  26  L.  J.  (Q.B.),  41.  C)  Law  Rep.,  2  C.  P.,  409. 
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while  the  defendant  was  ignorant  of  the  servant'.;  dishonesty, 
agreed  with  the  servant  to  continue  him  in  her  employ  as  before, 
and  the  seA'ant  on  the  other  hand  agreed  to  pay  to  the  plaintiff 
(]L  a  month  on  account  of  the  previous  defalcatioLs.  Tlie  i»Ic:i 
then  alleges  that  the  servant  was  continued  in  the  plaintiff's  gor- 
vice  accordinorly  on  those  terms.  The  plea  then  goes  on  to  state, 
tliat  the  loss  m  respect  of  w^hich  the  plea  is  pleaded  was  occa- 
sioned by  acts  of  dishonesty  committed  by  the  servant  during 
the  continuance  of  the  service,  as  so  agreed  on,  after  the  LOtli 
of  Xovcmbcr,  and  between  that  time  and  the  termination  of  the 
service,  the  defendant  during  that  time  being  wholly  ignorant 
072]  of  the  previous  deftilcations  of  the  servant:  *and  that  bv 
reai^on  of  the  plaintiff  not  having  sjiven  the  defendant  notice  of 
such  defalcations  he  was  prevented  from  revoking  the  guarantee. 

To  this  plea  the  plaintift'  has  demurred,  and  the  question 
argued  before  us  was  whether  the  plea  afforded  a  2:ood  defence 
to  so  much  of  the  cause  of  action  as  it  was  pleaded  to,  namely, 
the  loss  occasioned  by  the  defalcations  of  the  servant  conmiittcd 
between  the  20th  of  November  and  the  end  of  the  service. 

We  are  of  opinion  that  the  plea  is  good. 

"We  think  that  in  a  case  of  a  continuing  guarantee  for  ilic 
honesty  of  a  servant,  if  the  master  discovers  that  the  servant  has 
been  guilty  of  acts  of  dishonesty  in  the  course  of  the  service  to 
which  the  guarantee  relates,  and  if  instead  of  dismissing  the 
servant,  as  he  may  do  at  once  and  without  notice,  he  chooses  to 
continue  in  his  employ  a  dishonest  servant,  without  the  know- 
ledge and  consent  of  the  surety,  express  or  implied,  he  cannot 
afterwards  have  recourse  to  the  surety  to  make  good  any  loss 
which  may  arise  from  the  dishonesty  of  the  servant  during  the 
subsequent  service. 

Suppose  that  the  state  of  facts,  which  has  arisen  here  in  the 
course  of  the  service,  had  existed  before  6v  at  the  time  when  the 
guarantee  was  given,  in  other  words,  that  the  servant  had  pre- 
viously committed  defalcations  in  the  plaintiff's  service,  and  had 
agreed  to  repay  them  at  the  rate  of  3*?.  a  month,  and  that  this 
fact  had  been  concealed  by  the  master  from  the  defendant  when 
he  gave  the  guarantee,  it  cannot,  we  think,  be  doubted  that  a 
fraud  would  have  been  committed  on  the  surety  which  wcuild 
liave  relieved  him  from  all  liability  on  the  contract.  This  we 
think  is  established  by  the  judgments  of  the  House  of  Lords  iit 
Smitfi  v.  Bank  of  Scotland  (^),  and  mlin'dton  v.  Mail\urs.(^)  In  the 
former  case  Lord  Eldon  says,  **  If  a  man  found  that  his  agent 
had  betrayed  his  trust,  that  he  owed  him  a  sum  of  money,  or 
.  that  it  was  likely  he  was  in  his  debt ;  if  under  such  circumstances 
he  required  sureties  for  his  fidelity,  holding  him  out  as  a  trnst- 

O  1  Dow,  272,  292.  (*)  10  iX  &  F.,  IKM,  lUli. 
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worthy  person,  knowing,  or  having  ground  to  believe,  that  he 
was  not  so,  then  it  was  ugrecable  to  the  doctrine  of  equity,  at 
least  in  England,  *thut  no  one  should  be  permitted  to  [673 
take  advantage  of  such  conduct  even  with  a  view  to  security 
Hguinst  future  transactions  of  the  agent."  In  the  latter  case 
Lord  Cottenham  cites  with  approbation  the  opinion  of  Lord 
KIdon  in  Snvth  v.  Bank  of  Scotland  (^)j  and  Lord  Campbell  adds, 
'^  If  the  defenders  had  facts  within  tneir  knowledge  which  it  was 
material  the  sureties  should  be  acquainted  with,  and  which  the 
defenders  did  not  disclose,  in  my  opinion  the  concealment  of 
those  facts  —  the  undue  concealment  of  those  facts  —  discharges 
the  surety.'' 

We  do  not  think  that  the  principles  of  law  as  laid  down  in 
these  cases  have  been  materially  altered  by  the  decision  of  the 
House  of  Lords  in  the  subsequent  case  of  Ilamilton  v.  Watson  (*), 
or  by  that  of  the  Court  of  Exchequer  in  the  North  British  Insur- 
ance Co.  V.  Lloyd  (').  In  tiie  former  case  the  principle  above 
mentioned  was  not  denied,  but  the  question  that  arose  was  as 
to  its  application  to  the  facts  of  that  particular  case,  and  Lord 
Campbell  states  that  the  criterion  for  the  necessity  of  volun- 
tarily disclosing  any  particular  fact  in  cases  of  this  kind  may  be, 
whether  the  fact  not  communicated  was  one  that  could  **  not 
naturally  be  expected  to  have  taken  place  between  the  parties 
who  are  concerned  in  the  transaction."  In  North  British  Insur- 
nnce  C).  v.  Lloyd  (^),  the  Court  of  Exchequer  held  that  the  rule 
as  to  the  eftect  of  concealment  in  marine  insurance  cases,  did 
not  apply  to  contracts  of  suretyship,  and  that  in  the  latter  cases 
the  concealment  must  be  fraudulent  in  order  to  avoid  the  con- 
tract. In  Lee  v.  Jones  {*),  the  majority  of  the  judges  in  the  Ex- 
chequer Chamber  held  that  a  concealment  by  the  creditor  — 
that  at  the  time  of  the  contract  the  principal  debtor  was  already 
indebted  to  the  creditor  in  a  considerable  amount,  of  whicli 
the  surety  was  ignorant  —  was  evidence  to  go  to  the  jury  of 
such  a  fraud  on  the  surety  as  would  discharge  him  from  liability. 
It  must  depend  (as  observed  by  Blackburn,  J.,  in  the  case  last 
cited)  "  upon  the  nature  of  the  transaction  in  every  case,  whe- 
ther the  fact  not  disclosed  is  such  that  it  is  impliedly  represented 
not  to  exist."  We  cannot  doubt  but  that  previous  acts  of  dis- 
lionesty  by  the  servant  in  the  same  service,  known  to  the  mas- 
tor,  would  be  such  a  fact,  and  if  concealed  from  the  surety 
♦would  avoid  the  contract :  vide  Story's  Equity  Jurispru-  [674 
dence,  vol.  i,  ss.  215  and  324. 

If,  therefore,  it  is  correct,  as  we  think  it  is,  on  these  authori- 

(•)  1  Dow.,  272.  O  17  C.  B.  (X.S.),  483,  506 ;  84  UJ. 

(*)  12  CI.  &  F.,  10».  (C.P.),  131. 

O  10  Ex.,  523 ;  21  L.  J.  (Ex.),  11. 
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ties,  to  Bay  that  such  a  concealment  as  is  here  pleaded,  if  it  had 
been  practised  at  the  time  when  the  contract  was  first  entered 
into,  would  have  discharged  the  surety,  we  think  that  in  the 
case  of  a  continuing  guarantee  a  similar  concealment  made  dur- 
ing the  progress  of  the  contract  ought  to  have  a  similar  effect 
as  regards  the  future  liability  of  the  surety,  unless  his  assent 
lias  been  obtained,  after  knowledge  of  the  dishonesty,  that  his 
guarantee  should  hold  good  during  the  subsequent  service.  One 
of  the  reasons  usually  given  for  holding  that  such  a  concealment 
as  we  are  here  considering  would  discharge  the  surety  from  his 
obligations,  is,  that  it  is  only  reasonable  to  suppose  that  such  a 
fact  if  known  to  him  must  necessarily  have  influenced  his  judg- 
ment as  to  whether  he  would  enter  into  the  contract  or  not;  and 
in  the  same  manner  it  seems  to  us  equally  reasonable  to  suppose 
that  it  never  could  have  entered  into  the  contemplation  of  the 
parties  that,  that  after  the  servant's  dishonesty  in  the  service 
had  been  discovered,  the  guarantee  should  continue  to  apply  to 
his  future  conduct,  when  the  master  chose  for  his  own  purpose 
to  continue  the  servant  in  his  employ  without  the  knowledge  or 
assent  of  the  surety.  If  the  obligation  of  the  surety  is  continu- 
ing, wo  think  the  obligation  of  the  creditor  is  equally  so,  and 
that  the  representation  and  understanding  on  which  the  contract 
was  originally  founded  continue  to  apply  to  it  during  its  con- 
tinuance and  until  its  termination. 

If  the  guarantee  at  its  inception  was  founded,  a3  suggested, 
by  Lord  Eldon  in  Smlh  v.  Bank  of  Scotland  (*)  on  the  trustworthi- 
ness of  the  servant,  so  far  as  that  was  known  to  both  parties,  as 
soon  as  his  dishonesty  is  discovered  and  becomes  known  to  the 
master,  the  whole  foundation  for  the  continuance  of  the  contract 
as  regards  the  surety  fails;  and  it  seems  to  us  in  accordance 
with  the  plainest  principles  of  equity  and  fair  dealing,  that  the 
master  should,  on  making  such  discovery,  either  dismiss  the 
servant,  or,  if  he  chooses  to  continue  him  in  his  employ  without 
the  knowledge  or  assent  of  the  surety,  that  he  must  himself 
675]  stand  the  risk  of  loss  *ari8ing  from  any  future  dishonesty. 
"  h  IS  the  clearest  and  most  evident  equity  "  (says  Lord  Lough- 
borough, in  Bees  v.  Berrington  (^)  "  not  to  carry  on  any  transac- 
tions without  the  knowledge  of  him  (the  surety)  who  must 
necessarily  have  a  concern  in  every  transaction  with  the  princi- 
pal debtor.  You  cannot  keep  him  bound  and  transact  hii 
attairs  (for  they  are  as  much  his  as  your  own),  without  consult- 
\\\^  him.  You  must  let  him  judge  whether  he  will  give  that 
inclulgence  contrary  to  the  nature  of  his  engagement."  Thus 
in  the  present  case,  the  conduct  of  the  master  in  retaining  the 
servant  in  this  employ,  when  he  might  have  discharged  him  for 

{')  \  Dow..  2?2,  203.  C)  2  Ves..  540,  543. 
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dishonesty,  seems,  in  the  words  of  Lord  Loughborough,  an  in- 
dulgence granted  to  the  servant  without  the  assent  of  the  surety, 
and  contrary  to  the  nature  of  his  engagement.  The  time  at 
which  the  surety  will  be  discharged  from  further  liability  in 
casL^s  of  this  kind  will  vary  according  to  the  circumstances  of 
ouch  case;  but  we  intend  our  judgment  to  apply  only  to  cases 
like  the  one  now  before  the  Court,  where  the  master,  having 
the  power  of  at  once  discharging  the  servant  for  dishonesty,  de- 
liberately continues  him  in  his  service,  after  he  becomes  aware 
of  the  dishonesty  and  without  the  assent  or  knowledge  of  the 
suret}\ 

No  case  directly  in  point,  cither  in  favor  of  this  plea  or  against 
it,  has  been  cited  before  us.  In  Peel  v.  Tutlock  (*)  a  question 
nrose  how  far  the  concealment  of  the  servant's  embezzlement 
for  three  years  after  the  termination  of  the  service  would  aftect 
the  liability  of  the  surety.  No  decision  was,  however,  given  on 
that  point,  and  thtj  case  contains  only  a  dictum  of  Eyre,  C.J., 
that  an  industrious  (by  which  we  presume  he  meant  an  inten- 
tional or  fraudulent)  concealment  might  have  an  effect  on  the 
liability  of  the  guarantor.  In  Smith  v.  Bank  of  Scotland  ('),  there 
is  an  o"bservatioi>  of  Lord  Redesdale  made  in  the  course  of  the 
argument,  which  has  a  closer  bearing  on  the  present  question. 
En  that  case  Paterson,  the  bank  agent,  seems  to  have  given 
security  to  the  bank,  apparently  at  the  commencement  of  his 
service :  afterwards,  and  while  the  service  continued,  and  after 
his  accounts  had  been  inspected  and  reported  on  by  an  officer 
of  the  bank,  he  was  called  on  to  give  additional  security,  and 
Smith,  the  appellant,  *gave  a  bond  as  such  additional  se-  [676 
<'urity.  Smith  raised  an  action  of  reduction  of  this  bond,  and 
in  that  action  insisted  on  his  right  to  inspect  the  above  report 
of  the  oificer  of  the  bank.  On  this  Lard  Kedesdale  observed, 
"  Supposing  the  report  showed  that  Paterson  was  no  longer 
trustworthy,  and  the  bank  had  trusted  him  notwithstanding, 
upon  decided  cases  the  prior  security  would  be  discharged  from 
all  the  consequences  of  subsequent  transactions  as  contrary  to 
the  faith  of  the  contract.  And  then  it  might  be  a  question  what 
bearing  this  circumstance  might  have  on  the  new  sureties." 
The  cases  to  which  Lord  Redesdale  alludes  are  not  mentioned, 
but  it  seems  pretty  clearly  to  have  been  his  opinion  that  if  the 
master  discovers  the  dishonesty  of  his  servant  during  the  ser- 
vice, and  afterwards  continues  to  trust  him  notwithstanding,  the 
surety  for  the  servant  would  be  discharged  from  all  liability  for 
subsequent  losses.  In  the  case  of  Shepard  v.  Beecher  (^)  before 
Lord  Chancellor  King,  a  father,  on  binding  his  son  apprentice, 

(')  1  B.  &  P.,  419.  42J ;  and  see  p,  421.  O  1  Dow,  at  p.  287. 

(»)  2  P.  Wms.,  2S8,  290. 
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gave  a  bond  for  his  fidelity.  Some  years  afterwards  the  appren- 
tice embezzled  200/.  of  the  master's  money,  of  which  the  master 
gave  notice  to  the  father,  and  demanded  the  monej'.  The  father 
paid  the  amount,  but  sent  a  letter  requesting  the  master  not  to 
trust  the  apprentice  with  cash  in  future,  or  at  least  to  do  so  very 
sparingly.  The  apprentice  continued  afterwards  with  the  mas- 
ter for  several  years,  and  committed  further  embezzlement  of 
which  the  father  had  no  notice  until  tw^o  years  after  the  expira- 
tion of  the  apprenticeship,  when  the  bond  was  put  in  suit.  The 
Lord  Chancellor  held  that  the  father  continued  bound,  stating 
apparently  as  the  ground  of  his  judgment,  "that  the  father 
ought  not  to  have  satisfied  himself  with  sending  the  letter  and 
taking  no  further  care  of  the  matter,  but  should  have  endea- 
vored to  make  some  end  with  the  master,  and  to  have  got  up 
the  bond."  This  decision  seems  to  us  to  rest  on. the  fact  that 
the  father, instead  of  taking  measures  to  have  the  bond  delivered 
up,  as  he  might  have  done,  assented  to  continue  bound  after  he 
had  notice  of  the  first  embezzlement,  and  that  the  other  embez- 
zlements were  not  actually  ascertained  until  after  the  expiration 
of  the  apprenticeship. 

It  is  well  established  that  a  surety,  after  he  has  been  discharged 
from  his  contract  by  the  act  of  the  creditor,  may  revive  liis 
677]  *liability  by  a  subsequent  promise  or  assent :  Mof/hew  v. 
Cricketti^);  Smith  v.  Wiiiter  (^).  In  the  present  plea  it  is  alleged 
as  a  conclusion  of  law  that,  by  reason  of  the  concealment,  the 
defendant  was  prevented  from  revoking  the  guarantee  and  com- 
pelling Smith  to  pay  the  money  for  which  the  defendant  was 
liable.  The  discharge  of  the  surety  in  the  present  case  seems 
to  us  to  arise  rather  out  of  the  nature  and  equity  of  the  contract 
between  the  parties,  than  upon  any  assumed  right  of  revocation. 
We  think  the  surety  is  discharged  unless  he  assents  or  agrees, 
after  he  has  had  knowledge  of  the  dishonesty,  that  the  guarantee 
shall  hold  good  for  the  subsequent  service  ;  but,  as  a  revocation 
of  the  guarantee  as  soon  as  the  dishonesty  has  come  to  his  know- 
ledge will  be  the  best  evidence  of  dissent,  whether  his  discharge 
from  the  contract  is  founded  on  express  revocation,  or  want  of 
assent  after  notice  of  the  dishonesty,  seems  rather  a  question 
of  words  than  of  substance. 

In  Parsons  on  Contracts,  vol.  ii.  p.  81,  the  rule  as  to  the  right 
to  revoke  a  guarantee  like  the  present  is  thus  stated  :  "  If  the 
guarantee  be  to  indemnify  for  misconduct  of  an  officer  or  ser- 
vant, the  promise  is  revokable,  provided  the  circumstances  are 
such,  that  when  it  is  revoked,  the  promisee  may  dismiss  the 
servant  w^ithout  injury  to  himself  on  his  failure  to  provide  new 
and  adequate  sureties."  Js'o  judicial  authority  is  cited  in  sui> 
(')  2  Swan.,  185.  (')  4  M,  &  W..  454. 
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|iort  of  this  proposition,  and  therefore  it  can  only  be  cited  as  the 
i>j)inion  of  the  writer.  It  will  be  seen  that  he  confines  the  right 
<it*  the  suretj  to  revoke  his  guarantee  to  those  cases  where  the 
muster  nnay,  on  the  revocation  being  made,  dismiss  the  servant 
without  injury  to  himself.  The  present  case  is  distinctly  within 
the  limitation,  and  there  can  be  no  doubt  but  that  the  right  of 
the  master  at  once  to  discharge  the  servant  on  discovering  his 
dishonesty,  and  so  place  himself  in  statu  quo,  is  a  most  mate- 
rial ingredient  in  the  consideration  of  the  question. 

Since  the  argument  of  this  case,  thejudgment  of  Malins,  V.C, 
in  Burgess  v.  Ece  (*)  has  been  published.  The  chief  question  in 
that  case  was  whether  the  contract  before  the  Court  was  or  was 
not  a  continuing  guarantee,  but  in  the  course  of  his  judgment 
the  Vice  Chancellor  expresses  an  opinion  which  directly  applies 
to  the  *present  case.  "  My  opinion  is"  (he  says),  "  and  [678 
I  have  no  hesitation  in  expressing  it,  that  a  person  who  gives  a 
guarantee  would  have  a  right  to  say  to  the  person  taking  it, 
'  You  will  continue  at  your  own  peril  to  employ  the  person  on 
whose  behalf  I  gave  the  guarantee  ;'  provided  that  the  clerk  or 
other  person  has  been  guilty  of  embezzlement  or  gross  miscon- 
duct, or  has  turned  out  to  be  unworthy  of  the  confidence  re- 
posed in  him  by  the  persons  giving  that  guarantee  for  him.  If 
the  employer  under  such  circumstances  refused  to  give  the 
guarantee  up,  the  person  giving  it  would  have  a  right  to  file  a 
bill  in  this  court,  and  in  my  opinion  would  succeed  in  the  con- 
test, because  the  Court  would  direct  the  bond  to  be  delivered 
up  to  be  cancelled."  And  the  same  opinion  is  repeated  in  other 
I>art3  of  his  judgment.  It  may  be  said  that  this  opinion  was 
not  necessary  for  the  decision  of  the  case  before  the  Vice  Chan- 
cellor, and  is  not  therefore  a  binding  authority.  That  may  be 
so,  but  the  opinion  seems  to  us  to  be  founded  on  equity  and 
good  sense,  and  as  such  we  adopt  it  as  directly  applicable  to  the 
case  now  before  us.  For  these  reasons  we  think  that  the  plea 
is  good,  and  that  the  defendant  is  entitled  to  our  judgment. 

Blackburn,  J.  This  was  a  demurrer  to  a  plea  which  was 
argued  before  my  Lord  and  my  brothers  Lush,  Quain,  and  my- 
self in  last  term,  the  decision  of  which  involves  a  question  of 
some  difficulty.  I  have  with  some  hesitation  come  to  the  same 
conclusion  as  the  rest  of  the  Court,  but  as  I  do  not  quite  agree 
in  all  the  reasons  given  by  them,  I  prefer  stating  my  own  "rea- 
sons. 

The  declaration  is  on  a  contract  of  guarantee  to  the  plaintiff 
to  an  amount  not  exceeding  50i.,  as  surety  for  one  Smith  during 
the  course  and  continuance  of  his  employment  by  the  plaintiff. 
I  must  first  observe  that  I  think  on  this  declaration  the  defend- 
ant must  be  taken  to  have  agreed  to  be  surety  during  the  em- 
{})  Law  Rep.,  13  Eq.,  450,  458. 
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ploymeiif,  and  cannot  withdraw  from  his  guarantee,  unless 
something  new  occurs  to  give  him  that  right. 

The  defendant  pays  money  into  court  to  cover  Smith's  defal- 
cations up  to  a  particular  date,  viz.,  the  20th  of  November,  1869  ; 
and  as  to  the  defalcations  subsequent  to  that  date  pleads,  on 
equitable  grounds,  that  on  that  date  the  plaintiflf  became  aware 
that  Smith  had  embezzled  moneys  for  which  the  defendant  was 
()79]  responsible,  *that  she,  without  informing  the  defendant 
ot*  tliis,  allowed  Smith  to  continue  in  her  service,  and  to  pay  ott' 
the  amount  of  his  defalcation,  and  that  the  defendant  was  wholly 
ignorant  of  Smith's  guilt.  The  plea  then  states,  as  conclusions 
of  law,  that  owing  to  the  non-disclosure  of  this  fact  by  the 
])laintiif,  the  defendant  was  prevented  from  immediately  rovok- 
ing  his  guarantee,  and  in  consequence  is  in  equity  discharged. 

I  think  that  the  first  question  to  be  considered  is,  what  would 
1)0  the  right  of  the  surety  on  being  informed  that  the  servant 
had  committed  a  fraud ;  for,  if  his  knowledge  of  that  fact  would 
have  given  him  no  rights,  the  concealment  could  not  preju* 
(lice  him.  I  still  adhere  to  the  opinion  that  I  expressed  in 
Lee  v.  Jo7us  ('),  that  if  such  a  transaction  as  is  alleged  in  the 
plea  had  taken  place  before  the  defendant  entered  into  the  con- 
tract of  suretyship,  and  had  been  concealed  from  him,  it  would 
have  furnished  evidence  of  a  false  representation  to  the  surety 
that  no  such  -thin^^  existed,  made  by  the  plaintiif  to  the  surety 
for  the  purpose  ot  inducing  him  to  enter  into  the  contract  of 
suretyship,  and  would  therefore  afford  evidence  in  support  of  a 
plea  of  fraud.  Further  than  this  I  am  not  prepared  at  present 
to  go,  and  it  is  to  be  remembered  tluit  a  njinority  in  the  Ex- 
chequer Chamber  refused  to  go  so  far.  Still  I  act  on  that  as 
being  established  hiw;  but  I  cannot  concur  in  the  conclusion 
from  these  premises  that  therefore  there  is  a  condition  implied 
by  law  on  every  contract  of  suretyship  for  a  servant  that  it  shall 
become  void  if  the  servant  afterwards  commits  a  fraud,  and  the 
principal  on  hearing  of  it  does  not  inform  the  surety  of  it.  It 
is  quite  clear  that  misconduct  of  the  servant  does  not  alone  put 
an  end  to  the  contract,  for  the  very  object  of  the  suretyshi[)  is 
to  attbrd  protection  against  the  misconduct  of  the  person  whose 
good  conduct  is  guaranteed.  And  I  find  no  authority  for  say- 
ing that  there  is  such  an  implied  condition.  Shepherd  v.  Beecher  {^) 
is  a  distinct  authority  that  even  in  equity  the  effect  is  at  most, 
to  render  the  contract  voidable  at  the  option  of  the  surety  :  for 
it  was  there  decided  that  the  father,  who,  on  becoming  aware 
of  the  misconduct  of  his  son  for  whom  he  was  surety,  took  no 
steps  to  get  rid  of  the  suretyship,  remained  liable. 
680]  *But  there  is  a  ground  on  which  I  think  he  may  have 
a  ground  for  being  discharged  in  equity,  which  I  will  now  state. 

0  17  C.  B.  (N.S.).  507 ;  34  L.  J.  (C.P.),  131.  O  2  P.  Wms.,  288. 
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A  auret}',  as  soon  as  his  principal  makes  defauU,  has  a  right  in 
equity  to  require  the  creditor  to  use  for  his  benefit  all  his  reme- 
dies against  the  debtor;  and  as  a  consequence,  if  the  creditor 
htis  by  any  act  of  his,  deprived  the  surety  of  the  benefit  of  any 
•>f  those  remedies,  the  surety  is  discharged.  The  authorities  for 
this,  as  far  as  known  to  nie,  are  collected  in  the  judgment  to 
B'lile^  V.  JSdwants  (^),  and  this  equitable  principle  has,  at  least 
ill  the  case  where  time  has  been  given  to  the  principal  without 
the  consent  of  the  surety,  been  adopted  to  some  extent  at  least, 
although  whether  to  its  full  extent  has  been  doubted :  see  Pooley 
V.  Harradine  (^.  But  it  is  not  now  material  to  decide  that. 
Xow  the  law  gives  the  master  the  right  to  terminate  the  em- 
ployment of  a  servant  on  his  discovering  that  the  servant  is 
guilty  of  fraud.  He  is  not  bound  to  dismiss  him,  and  if  he 
elects,  after  knowledge  of  the  fraud,  to  continue  him  in  his  ser- 
^^ce,  he  cannot  at  any  subsequent  time  dismiss  him  on  account 
of  that  which  he  has  waived  or  condoned.  This  right  the  mas- 
ter may  use  for  his  own  protection.  If  this  right  to  terminate 
the  employment  is  one  of  those  remedies  which  the  surety  has 
a  right  to  require  to  have  exercised  for  the  surety's  protection, 
it  seems  to  follow  that,  by  waiving  the  forfeiture  and  continu- 
ing the  emploj^ment  without  consulting  the  surety,  the  princi- 
pal has  discharged  him.  It  never  has  been  determined,  as  far 
as  I  can  find,  in  any  case  in  equity,  that  the  surety  has  this 
right.  There  are  dicta  tending  that  way.  In  Shepherd  v.  Bcecher 
(^)  Lord  Chancellor  King  says  the  surety  *'  ought  not  to  have 
satisfied  himself  with  sending  the  letter,  but  should  have  en- 
deavored to  have  made  some  end  with  the  master,  and  to  have 
got  up  the  bond" — expressions  which  seem  to  show  that  the 
Lord  Chancellor  thought  he  might  have  got  up  the  bond.  In 
Smith  V.  Bank  of  Scotland  (*)  Lord  Redesdale  is  reported  to  have 
said  during  the  argument,  when  considering  whether  the  appell- 
ants had,  according  to  the  law  of  Scotland,  a  right  to  inspect  a 
report  from  the  agent  of  the  bank  to  the  directors,  "  Supposing 
*the  report  showed  that  Paterson  "  (the  person  for  whom  [631 
the  appellants  became  sureties)  "  was  no  longer  trustwortliy, 
and  the  bank  had  trusted  him  notwithstanding,  upon  decided 
cases  the  prior  security  would  be  discharged  from  all  the  con- 
sequences of  subsequent  transactions,  as  contrary  to  the  faith 
of  the  contract."  But  no  such  decided  cases  are  now  to  be 
found,  and  the  dictum  is  not  again  noticed  in  the  judgments 
either  of  Lord  Eldon  or  Lord  Redesdale.  No  other  authority 
was  cited  during  the  argument,  nor,  as  far  as  we  are  aware,  was 
there  any  then  in  print.  And  at  the  close  of  the  argument  I 
was  much  inclined  to  say  that  no  such  equity  was  established. 

O  4  B.  &  S,  770 ;  34  L.  J.  (Q.B.),  41.  0  2  P.  Wms..  at  p.  289. 

O  7  E.  &  B.,  481 ;  26  L.  J.  (Q.B.),  106        (*)  1  Dow,  at  p.  287. 


-< 2  COURT  OF  QUEEN'S  BENCH.  [L.  R. 

1872  Phillips  V.  Fpxall.  "" 

But,  singularly  enough,  the  case  of  Burgess  v.  Ece  (*)  has  been 
[)rinted  since  the  argument,  and  there  Malins,  V.C.,  says  : 
**  But  if  there  is  misconduct  on  the  part  of  the  person  whose 
fidelity  is  guaranteed,  for  instance,  if  a  man  guarantees  that  a 
collecting  clerk  shall  duly  account  for  all  moneys  received  by 
liim,  and  that  a  collecting  clerk  is  found  to  have  embezzled  lii.** 
employer's  money,  reason  requires  that  the  man  who  entered 
into  the  guarantee  because  he  believed  the  person  to  be  of  good 
character,  when  he  finds  he  is  not  so,  and  not  to  be  trusted, 
should  have  the  power  of  saying  '  I  now  withdraw  the  guarantee 
I  gave  you ;  I  give  vou  full  notice  not  to  trust  him  any  more/ 
Notwithstanding  all  that  has  been  said,  I  am  clearly  of  opinion 
tliat  a  person  who  has  entered  into  such  a  guarantee,  and  who 
is  therefore  responsible  for  the  person  whose  fidelity  is  guar- 
anteed, has  a  right  to  withdraw  from  that  guarantee  when  that 
person  has  been  proved  guilty  of  dishonesty."  He  afterw^ards 
]>roceeds:  "My  opinion  is  —  and  I  have  no  hesitation  in  ex- 
pressing it  —  that  a  person  who  gives  a  guarantee  would  have 
a  right  to  say  to  the  person  taking  it,  '  You  will  continue  at  your 
own  peril  to  employ  the  person  on  whose  behalf  I  gave  the 
guarantee,'  provided  that  the  clerk  or  other  person  has  been 
guilty  of  embezzlement  or  gross  misconduct,  or  has  turned  out 
to  be  unworthy  of  the  confidence  reposed  in  him  by  the  person 
giving  the  guarantee  for  him;  If  the  employer  under  such  cir- 
cumstances refused  to  give  the  guarantee  up,  the  person  giving 
it  would  have  a  ri^ht  to  file  a  bill  in  this  court,  and  in  my 
682]  o])inion  would  succeed  in  the  contest,  because  *the  Court 
would  direct  the  bond  to  be  delivered  up  to  be  cancelled.  And 
I  think  that  is  only  what  good  sense,  propriety,  and  fair  dealing 
between  man  and  man  would  dictate."  These  expressions  are 
singularly  closely  in  point;  they,  though  by  no  means  irrelevent 
to  the  point  then  before  the  Vice-('hancelIor,  were  not  part  of 
his  decision.  What  he  says  is  not  therefore,  perhaps,  strictU' 
binding  upon  us  as  a  decision  would  be.  But  it  seems  to  me 
consistent  with  justice ;  and  without  determining  whether  we 
should  have  ventured  to  lay  down  such  an  equity  ourselves, 
I  think  we  should  follow  the  opinion  of  the  Vice-Chancell'or  ou 
a  subject  with  which  he  is  so  much  more  conversant  than  we 
are.  I  therefore  agree  on  this  ground,  and  on  this  ground  only, 
that  judgment  should  be  given  for  the  defendant. 

Judgment  for  the  defendant. 

Attorneys  for  plaintiff:  IVavers^  Smithy  ^  De  Gex. 
Attorneys  for  defendant :  Merrlnuin^  Fowell,  ^  Co. 

0)  Law  Rep..  13  Eq.,  450,  457. 
See  1  Story's  Eq.  Jur.,  §  325a,  /  Daw-    the  defendants  were  sureties  for  re-pay. 
ton  V.  Lewis,  Kay. 280.  ment,  by  weekly  Installments,  of  money^ 

In  Price  v.  Pool,  8  Hurl,  &  C<ilt,  437,    Iwrrowed  by  P'  of  a  loan  society.    One 
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«>f  the  rules  of  the  society  provided  that  the  rule  was  no  part  of  the  contract 

* "  t  hat  if  any  niemher  becomes  more  than  bet  ween  the  society  and  the  sureties,  and 

four  weeks  payment  in  arrear,  the  com-  tliat  the  omission  to  give  notice  in  pur- 

Uftittee  shall  immediately  inform   the  suance  of  it  did  not  atlbrd  an  equitable 

?hu  reties  of  the  same,  and  have  power  to  defence  to  an  action  against  the  sureties. 

JTiT^titute     legal    proceedings     against  This  case  went  upon  the  ground  that, 

J.iem."    P,  died  leaving  more  than  four  mere  delay  by  the  creditor  in  notifying 

weeks  payment  in  arrear,  but  no  appli-  the  sureties  of  non-payment  by  the  prin- 

oitiou  was  made  to  his  sureties  until  cipal  according  to  the  terms  of  the  con 

111  )re  than  two  years  afterwards.    Held,  tract  did  not  discharge  them. 


June  10, 1873. 

♦Jones  and  another  v.  The  Neptune  Marine  Insurance  [702 

Company. 

[Law  Reports,  7  Queens  Bench,  702.] 

Marine  Infrurance — Congtruction  of  Policy  on  Freight  —  "From  B.  Island  to 
Port  of  Di9cJiarge,  tJie  Insurance  on  mid  Freight  beginning  from  t?ie  loading 
of  mid  Vessel"* 

The  plaintiffs  caused  themselves  to  be  insured  with  the  defendants,  "  lost  or 
not  lost,  in  50W ,  upon  the  freight  payable  to  them  in  respect  of  this  present  voy- 
H^^e  to  be  performed  bv  the  vessel  Napier  from  Baker's  Island  to  a  port  of  dis- 
<Miarge  in  the  United  Kingdom,  the  insurance  on  the  said  freight  beginning  from 
the  loading  of  the  said  vessel.  Being  a  reinsurance  to  be  paid  as  on  original 
jiolicy."  The  plaintifts  had  underwritten  a  policy  on  chartered  ireight  of  a  cargo 
of  guano,  from  Baker's  Island,  while  there,  and  thence  to  a  port  in  England. 
The  vessel  arrived  at  Baker's  Island,  and  liad  taken  in  two-thirds  of  her  cargo,  a 
fun  cargo  being  ready,  when  she  was  wrecked.  Tlio  plaintiffs,  having  paid  upon 
a  total  loss,  sought  to  recover  it  from  defendant.-? : 

Jleld,  that  the  risk  had  not  attached. 

By  Blackburn  J.,  on  the  ground  that  the  clause,  '*  the  insurance  on  the  said 
freight  beginning  from  the  loading  of  the  said  vessel,"  did  not  extend  the  insur- 
ance beyond  the  other  part,  "  from  Baker's  Island,"  but  only  showed  that  defend- 
ants did  not  intend  to  be  liable  unless  the  gocxls  were  on  board. 

By  MeUor  and  Lush,  JJ„  on  the  ground,  that  the  latter  words  did  extend  the 
previous  clause  and  made  the  risk  begin  earlier,  but  that  "  from  the  loading' 
meant  from  the  completion  of  the  loading. 

Declaration  on  a  policy  of  insurance  of  the  21st  of  February, 
1871,  eftected  by  plaintiffs'  agents  with  defendants.  The  ma- 
terial parts  of  the  policy  were  :  That  the  agents,  for  themselves 
iind  all  concerned,  had  caused  themselves  to  be  insured  with 
defendants,  "  lost  or  not  lost,  in  the  sum  of  500i.  upon  the 
freight  payable  to  him  or  them  in  respect  of  this  present  voy- 
sige  to  be  performed  between  as  below,  by  the  vessel  Napier  from 
Baker's  Island  to  a2>ort  of  call  *;^  discharge  in  the  United  King- 
dom, the  insurance  on  the  said  freight  beginning  from  the  load- 
ing of  the  said  vessel,  and  terminating  when  the  said  vessel  shall 
he  moored  as  above  at  a  safe  anchorage.  .  .  .  The  said  freight 
lor  the  purposes  of  this  insurance  is  hereby  dechired  to  be  val- 
ued at  the  actual  amount  payable  to  the  insured  by  the  charterer 
of  the  vessel  for  the  above  voyage."  The  perils  were  the  usual 
perils;  and  in  the  margin  was  *'  Being  a  reinsurance  to  pay  as 
3  E^^G.  Bep.]  35 
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703]  "i^J  be  paid  on  original  *policy  (*).''  That  certain  goods 
'At  Baker's  Island  were  loaded  on  board  the  said  ship  to  be  car- 
ried therein  for  freight,  and  other  goods  were  there  and  then 
ready  to  be  shipped,  and  would  have  been  loaded  but  for  the 
loss  after  mentioned,  and  afterwards  and  during  the  continuance 
of  tlie  risk  the  ship  by  perils  insured  against  became  lost  and 
rendered  incapable  of  conveying  the  said  goods  upon  the  said 
voyage,  whereby  the  freight  was  wholly  lost,  and  plaintiffs  were 
obliged  and  did  pay  the  500/.  on  the  original  policy :  allegations 
of  all  conditions  precedent.     Claim  500i. 

Picas  :  1 .  That  the  policy  was  not  eftected  as  alleged.  2.  That 
at  the  time  of  the  alleged  loss  the  ship  had  not  been  loaded 
within  the  meaning  of  the  policy,  nor  had  the  insurance  on  the 
freight  begun  as  alleged. 

Issue  jomed. 

At  tbe  trial,  before  Blackburn,  J.,  at  the  Liverpool  Winter 
Assizes,  1871,  it  was  proved  that  a  charter  of  the  22d  of  August, 
1870,  was  entered  into  between  Wolf  &  Co.,  owners  of  the  ship 
Napie}%  now  on  her  passage  to  Melbourne,  and  the  American 
Guano  Company,  by  which  it  was  agreed  that  the  vessel  should 

eroceed  on  a  voyage  from  the  port  of  Melbourne,  Australia,  to 
laker's  Island,  in  the  Pacific  Ocean,  and  there  load  a  cargo  of 
guano.  The  charterers  agreed  to  supply  a  full  cargo  of  guano ; 
and  the  owners  agreed  that  when  the  vessel  was  properly  loaded 
the  captain  should  give  bills  of  lading  stating  the  quantity 
loaded,  and  then  the  vessel  should  proceed  on  her  return  passage 
to  Birkenhead ;  and  the  charterers  agreed  to  pay  freight  at  705. 
per  ton,  each  ton  properly  discharged  and  delivered,  one  quar- 
ter in  cash  within  five  days  after  arrival  at  her  port  of  discharge, 
and  the  balance  in  cash  upon  the  proper  delivery  of  the  cargo 
as  per  charter.  .  .  . 

The  plaintiffs  had  underwritten  a  policy  "  in  500Z.  lost  or  not 
lost,  at  and  from  Melbourne  to  Baker's  Island,  while  there,  and 
thence  to  Liverpool  or  Birkenhead,  upon  any  goods  on  board 
the  vessel  Napier^^^  declared  to  be  on  "  chartered  freight  valued 
at  6000/."  The  plaintiffs  having  underwritten  this  policy  caused 
themselves  to  be  reinsured  with  the  defendants  by  the  policy  of 
704]  *the  21st  of  February,  1871,  in  the  terms  set  out  in*  the 
declaration.  * 

The  ship  reached  Baker's  Island  on  the  1st  of  April,  1871 
and  had  taken  in  about  two-thirds  of  her  cargo  of  guano,  a  full 
cargo  bein^  ready,  when  she  was  obliged  tli rough  stress   of 
weather  to  leave  her  moorings,  the  anchorage  being  in  an  open 
roadstead ;  and  she  afterwards  struck  on  a  reef  and  became  a 

{})  The  policy  was  partly  printed  and  partly  in  writing:  see  the  judgment  of 
Blackburn,  .1.,  post,  p.  707* 
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total  wreck.  The  plaintiffs  havins:  paid  oOOl.  on  their  policy, 
sought  to  recover  it  from  the  defendants. 

A  verdict  passed  for  the  phiintifFs  for  the  whole  amount 
claimed,  with  leave  to  the  defendants  to  move  to  enter  the  ver- 
dict for  them,  or  to  reduce  the  verdict. 

A  rule  was  accordingly  obtained  to  enter  a  verdict  for  defend- 
niits,  on  the  ground  that  the  risk  had  not  attached ;  or  to  reduce 
the  verdict  to  250/.,  or  such  other  sum  as  the  Court  shall  think 
fit,  on  the  ground  that  the  defendants  were  only  liable  to  a  loss 
ill  proportion  to  the  freight  on  cargo  actually  loaded. 

Buf.f^  Q.C.,  and  Trevelf/an,  showed  cause.  The  risk  under  the 
defendants'  policy  had  attached.  The  first  clause,  "  600i.  on 
freight  pin'ablc  on  the  voyage  to  be  performed  by  the  ship 
JVapier  from  Baker's  Island  to  a  port  of  discharge  in  the  United 
Kingdom,"  is  only  a  description  of  the  subject  insured,  viz., 
chartered  freight  on  the  above  voyage;  add  the  risk  is  defined 
hy  the  subsequent  clause,  "  the  insurance  beginning  from  the 
loading  of  the  said  vessel."  Insurance,  being  a  contract  of  in- 
demnity, is  always  to  be  construed  in  favor  of  the  assured,  as 
most  consonant  with  the  intention  of  the  parties :  1  Duer  on 
Insurance,  p.  161.  And,  as  on  an  insurance  on  freight  all  that 
is  generally  necessary  is  that  the  ship  should  be  on  the  voyac^e, 
and  the  goods  ready  at  the  port  for  shipping:  Phillips  on  in- 
surance, ss.  944-5,  the  words  "  the  insurance  beginning  from 
the  loading"  mast  be  interpreted  to  mean,  that  in  order  that 
the  insurance  may  attach  the  loading  must  have  commenced; 
and,  inasmuch  as  the  ship  was  partly  loaded  and  the  rest  of  the 
cargo  was  ready,  the  plaintiffs  are  entitled  to  recover  the  full 
amount.  [They  referred  to  Fuley  v.  United  Fire  Insurance  Co.  (*) ; 
Beckett  V.  West  of  England  Marine  Insurance  *  Co,  (^) ;  Mel-  [705 
Ush  V.  Allnuit  (');  Richards  v.  Marine  Insurance  Co,  (^);  Hunter 
V.  Leaihley  (*). 

[Blackburjt,  J.,  referred  to  Bell  v.  Hohson  (^|.] 
Manisti/y  Q.C.,and  Aspinall,  Q,C,  {E,  G,  ^Yilliamsvf\\\i  them), 
in  support  of  the  rule.  All  the  cases  cited  are  distinguishable. 
The  insurance  is  of  a  voyage  "  from  Baker's  Island,"  and  not 
**  at  and  from,"  as  is  usually  inserted  in  insurances  on  freight ; 
the  word  **  at"  was  omitted  on  purpose  to  avoid  the  danger  of 
t  he  open  roadstead  lit  Baker's  Island.  Inasmuch,  therefore,  as 
the  insurance  is  only  "  from"  Baker's  Island,  the  words  "  the 
insurance  beginning  from  the  loading  of  the  vessel,"  which  more 
specifically  define  the  point  of  time  at  which  the  risk  is  to  com- 
mence, must  mean  the  completion  of  the  loading.     Moreover 

(•)  Law  Rep.,  5  C.  P.,  155.  (*)  3  Johns.  U.  S.  Rep.,  307. 

(■)  2r,  L.  T.  (N.S.),  739.  {")  10  B.  &  C,  858. 

(')  2  M.  &  S.,  106.  O  16  East.,  240. 
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the  expression  is  "  the  loading  of  the  vessel,"  not  "  of  the 
p^oods ;"  and  a  vessel  cannot  be  said  to  be  "  loaded"  until  the 
loading  is  complete.  Therefore,  as  the  vessel  was  only  partly 
loaded" the  policy  had  not  attached,  and  the  rule  must  be  abso- 
lute to  enter  a  verdict  for  the  defendants. 

Blaokburx.  We  are  all  agreed  that  the  rule  must  be  abso- 
lute to  enter  a  verdict  for  the  defendants ;  but,  I  believe,  we  are 
not  quite  agreed  upon  our  reasons.  I  will  proceed  to  state  the 
reasons  which  induce  me  to  come  to  the  conclusion  I  do.  This 
is  a  reinsurance  on  chartered  freight ;  the  original  voyage  of  the 
ship  was  from  Melbourne  to  Baker's  Island,  and  thence  to  the 
port  of  discharge  in  the  United  Kingdom.  There  was  of  course 
in  the  charter  the  ordinary  covenant  to  furnish  a  full  cargo,  and 
the  freight  was  to  be  paid  according  to  what  was  the  quantity 
of  cargo  delivered  at  the  end  of  the  voyage,  more  or  less  accord- 
ing to  the  goods  delivered.  The  ship  sailed  on  this  voyage, 
and  she  was  insured  from  Melbourne  to  Baker's  Island,  during 
lier  stay  there,  and  thence  to  a  port  in  the  United  Kingdom. 
It  was  during  her  stay  at  Baker's  Island  that  the  disaster  oc- 
curred. The  underwriters*  on  the  original  policy  got  the  de- 
fondants  to  execute  a  reinsurance,  on  which  latter  policy  the 
706]  present  question  arises.  *The  object  of  the  reinsurance 
was  of  course  to  cover  a  portion  of  the  risk  which  the  plaintifts 
had  undertaken,  and  the  question  is  what  portion  of  the  risk 
have  the  defendants  undertaken  by  the  policy  which  they  have 
eiitered  into  ? 

The  policy  is  a  peculiar  policy.  It  is  not  one  of  the  ordinary 
Lombard  street,  or  Lloyd's  policies,  which  have  been  modified 
of  late ;  but  it  is  an  entirely  new  form  of  policy  from  beginning 
to  end,  and  is  applicable  to  freight  only.  That  being  so,  we 
]iiu3t  consider  wljat  the  ordinary  policy  of  insurance  is.  lu 
every  case  where  there  is  an  insurance  against  a  marine  loss, 
tlie  undertaking  of  the  underwriter  is,  I  will  be  j^esponsible  for 
such  accidents  as  happen  to  the  subject  matter  of  the  insurance 
during  some  particular  voyage,  which  is  described  in  the  policy. 
The  question  here  is  what  is  that  voyage  ?  An  ordinary  Lom- 
bard street  policy  is  a  very  inartificial  document,  it  is  very  old 
and  long  established,  and  it  has  acquired  a  meaning,  which  it 
was  very  difficult  to  put  on  it  at  first,  but  which  has  now  been 
long  established  ;  and  it  is  in  a  form  that  is  made  applicable  in 
the  first  instance  to  goods,  merchandise,  tackle  of  ship,  &c.,  it 
then  mentions  the  voyage,  and  then  come  the  further  words, 
'*  beginning  the  adventure  upon  the  said  goods  and  merchan- 
dise from  the  loadii\i^  thereof  on  board  the  said  ship  ;"  and  then 
there  is  a  blank,  which  is  generally  filled  up  with  the  words  "  at 
as  above,  and  shall  continue  and  endure  until,"  and  so  on.     And 
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then  is  inserted  the  value,  and  sometimes  the  real  subject  matter 
of  insurance,  as  here  chartered  freight.  lu  that  form  of  policy 
nothing  whatever  is  said,  but  the  voyage  is  always  xmderstood 
to  refer  to  the  time  when  the  risk  is  to  commence  on  the  freight ; 
and  the  consequence  of  that  construction  of  the  policy  is,  that . 
the  underwriters  are  to  be  responsible,  if  the  insurance  be  on 
goods,  only  when  they  are  loaded  on  board  the  ship  at  the  place 
named  ;  if  the  insurance  be  on  the  ship,  then  from  the  time  the 
voyage  begins;  though  this  depends  upon  how  the  policy  may 
have  been  tilled  up ;  but  as  to  the  freight,  where  nothing  is  specf- 
lied,  the  construction  put  upon  the  polic}'',  as  I  understand  it,  is 
this  :  if  the  freight  be  in  existence,  as  by  the  goods  being  ready  to 
be  loaded  at  the  port  named,  and  a  peril  happens  which  destroys 
the  ship  during  the  period  of  the  specific  voyage  over  which  tlie 
poHcy  is  intended  to  apply,  then  *the  underwriters  are  [707 
responsible  for  the  loss  of  freight,  although  the  goods  be  not 
put  on  board ;  it  is  enough  to  prove  it  to  have  been  in  existence 
and  that  it  does  not  rest  in  mere  expectancy  and  possibility. 
Taking  that  io  be  the  view  of  the  matter,  the  question  we  have 
to  decide  on  this  policy  is,  in  the  first  phice,  wliat  is  the  voyage 
during  which  the  underwriters  undertook  to  be  responsible  for 
any  damage  arising  to  this  freight  from  perils  insured  against; 
and,  secondly,  we  have  to  see  at  what  period  of  if  the  freight 
would  be  in  such  a  state  and  condition  that  if  the  peril  liappens 
the  freight  is  capable  of  sustaining  damage  from  it.  The  policy 
is  worded  in  this  peculiar  way:  It  begins  thus,  the  insured 
"  cause  themselves  to  be  insured  in  the  sum  of  600^.  on  the 
freiglit  payable  to  him  or  them  in  respect  of  the  present  voyage 
to  be  performed,"  that  being  printed  (*) ;  then  conies  in  writing, 
"  hy  the  vessel  Napier,  from  Baker's  Island  to  any  port  of  call 
■;^  discharge  in  the  United  Kingdom."  Then  come  printed 
words  again,  the  insurance  on  the  said  freiglit  beginning  from 
the  loading  of  the  said  vessel,  and  terminating  when  the  said 
vessel  shall  be  moored  as  above  at  a  safe  anchorage."  Construing 
that  as  best  I  can,  I  think  it  amounts  to  this :  the  underwriters 
say,  *'  we  will  be  responsible  for  any  damage  in  consequence  of 
any  jjcril  that  may  happen  during  the  voyage  from  Baker's 
Island  to  a  port  of  discharge  in  the  United  Kingdom ;"  but  I 
]oi)k  in  vain  for  words  in  that  part  of  the  policy  which  say,  "  or 
during  her  stay  at  Baker's  Island."  These  words  might  easily 
have  been  inserted  had  the  parties  intended  to  undertake  that 
risk;  but  they  are  not  there.  The  argument  that  most  struck 
me  for  the  plaintiffs  was,  that  the  printed  words  which  are  in- 
tended to  apply  to  all  cases  are,  "  the  insurance  on  the  said 
freight  beginning  from  the  loading  of  the  said  vessel,"  &c.,  and 
C)  Tie  original  policy  was  banded  to  the  Court. 
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oF  course  the  goods  were  intended  to  be  loaded  before  the  voy- 
ix^j^Q  began,  because  the}- could  not  be  loaded  during  the  voyage 
tVoni  Baker's  Island  to  the  United  Kingdom.  If  I  underslaiul 
Mr.  IJutt's  argument,  it  comes  to  this,  the  printed  words  show 
tlic  risk  was  to  commence  earlier  than  the  vo3'age  described  by 
the  written  words,  that  is,  it  was  to  commence  during  the  ves- 
sel's stay  at  Baker's  Island,  as  soon  as  goods  were  loaded  ;  and 
708]  that  woukl  raise  the  other  question  as  to  the  *amount, 
whiither  it  meant  the  whole  or  a  partial  loading.  That  l)eing 
tlio  argument  for  the  plaintilts,  can  any  effect  be'given  to  it  ?  I 
•  ome  to  tlie  conclusion  that  that  is  not  the  true  construction  of 
this  policy.  I  think  it  means,  instead  of  leaving  it  at  large,  so 
as  to  leave  it  open  to  say  that  the  freight  existed,  tlie  goods  beins: 
ready  though  not  loaded, —  "  we  will  be  responsible  for  any  peril 
that  hapiicns  during  the  voyage  described,  but  we  will  not  be 
responsible  for  the  freight  and  insurance  upon  it  unless  the 
goods  are  actually  on  board."  I  take  it  the  printed  words  are 
not  an  extension  of  the  risk  backwards  so  as  to  make  it  com- 
mence before  the  voyage  begins,  but  are  a  general  limitation  of 
the  insurance  as  to  all  freight,  "  we  will  not  be  responsible  un- 
less the  goods  are  on  board."  This  is  the  view  I  take  :  We  will 
be  responsible  for  damage  to  the  freight,  if  the  goods  are  put  on 
board,  during  the  voyage  from  Baker's  Island  to  the  United 
Kingdom."  The  loss  in  the  present  case  happened  before  the 
vo^-age  from  Baker's  Island  to  the  United  Kingdom  had  com- 
menced; and  in  the  above  view  it  is  not  covered  by  the  policy, 
and  consequently  the  defendants  are  entitled  to  the  verdict.  In 
this  view  it  becomes  unnecessary  to  express  any  decided  opinion 
upon  what  was  much  argued,  on  the  supposition  that  the  printed 
words  implied  that  the  freight  should  be  covered  during  some 
part,  at  all  events,  of  the  ship's  stay  at  Baker's  Island,  whether 
or  not  it  was  necessary  that  the  ship  should  be  completely  loaded 
before  the  risk  attached.  My  present  impression,  without  say- 
ing more,  is,  that,  inasmuch  as  the  freight  payable  would  de- 
pend on  the  quantity  of  goods  ultimately  delivered,  if  a  portion 
of  the  cargo  had  been  shipped  there  would  have  been  a  portion 
only  of  freight  at  risk,  the  other  portions  would  not  be  covered  ; 
and  consequently  the  amount  of  insurance  would  be  apportion- 
able.  I  do  not  decide  the  point;  but  only  express  my  present 
impression  on  that  question.  The  ground  I  decide  upon  is, 
that  I  think  the  words  of  this  policy  express  the  inten-tion  of 
the  underwriters  not  to  be  liable  for  perils  that  happen  before 
the  voyage  from  Baker's  Island  to  the  United  Kingdom  had 
commenced. 

Mellor,  J.     I  have  come  to  the  same  result  as  my  brother 
Blackburn,  although  I  differ  in  some  respect  from  the  view  he 
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*  takes,  and  this  I  do  with  the  greatest  possible  hesitation  ;  [709 
but  I  cannot  quite  yield  to  all  the  reasons  he  has  given.  This 
is  a  reinsurance  of  a  part  of  a  risk ;  and  the  words  are,  not  '*  at 
and  from  Baker's  Island,  "  but  from  Baker's  Island  to  a  port 
of  call  or  discharge  in  the  United  Kingdom ;  the  insurance  on 
the  said  freight  beginning  from  the  loading  of  the  said  vessel, 
and  terminating  when  the  said  vessel  shall  be  moored  at  safe 
anchorage."  I  cannot  but  think  the  written  words  —  there 
being  no  "  at"  but  only  "  from" — if  they  stood  alone,  wouhl 
nave  the  meaning  my  brother  Blackburn  ascribes  to  them  :  they 
would  only  cover  the  risk  from  the  time  of  the  sailing  of  the 
vessel  from  Baker's  Island  to  the  United  Kingdom.  But  then 
follow  words  to  which  I  cannot  give  any  meaning  satisfactory 
to  myself  unless  by  saying  they  extend  the  risk  further  "  back- 
wards," as  my  brother  Blackburn  expressed  it.  The  printed 
words  are,  "  the  insurance  on  the  said  freight  beginning  from 
tbe  loading  of  the  said  vessel."  Those  words  would  not,  I 
think,  be  satisfied  by  applying  them  to  the  state  in  which  the 
loading  was,  so  as  to  make  the  whole  insurance  begin  when 
there  had  been  a  partial  loading  of  the  vessel ;  but  I  cannot 
but  think  they  do  extend  the  risk  so  far  as  to  make  it  commence 
on  the  completion  of  the  loading  of  the  vessel ;  and  this,  as  it 
appears  to  me,  is  not  inconsistent  with  the  words, "  from  Baker's 
Island  to  a  port  of  the  United  Kingdom."  And  the  policy  must 
be  read  as  if  it  had  been  ''from  the  loading  of  the  vessel  at 
Baker's  Island  to  the  United  Kingdom."  That  is  the  view  I 
take  of  the  policy,  which,  as  I  have  said,  I  express  with  the 
greatest  deference  for  the  opinion  of  my  brother  Blackburn. 

Lush,  J.  I  am  also  of  opinion  that  the  verdict  ought  to»be 
for  the  defendants;  but  I  arrive  at  that  conclusion  for  reasons 
different  from  those  which  my  brother  Blackburn  has  expressed  ; 
and,  although  that  difference  is  not  material  in  this  case,  yet  it 
may  be  material  in  other  proceedings  on  the  same  form  of 
policy.  In  my  view,  the  words  descriptive  of  the  voyage  were 
not  intended  to  define  the  risk.  They  are,  "  lost  or  not  lost,  in 
tbe  sum  of  bOOl.  upon  the  freight  payable  to  him  or  them  in  re- 
spect of  the  present  voyage  to  be  performed  as  below,  bv  the 
vessel  Napier  J  from  Baker's  Island  to  a  port  of  call  *J^  discharge 
in  the  *United  Kingdom."  Those  words,  in  my  view,  are  [710 
descriptive  of  the  subject  of  insurance,  namely,  the  freight  which 
is  to  be  earned  on  the  voyage  described,  and  are  not  intended 
to  define  when  the  risk  was  to  commence.  Nevertheless,  if 
there  had  been  no  other  words  defining  the  period  when  the 
risk  was  to  commence,  the  risk,  by  implication,  would  only 
commence  when  the  voyage  commenced,  and  until  the  vessel 
had  sailed  on  that  voyage  the  policy  would  not  have  attaclicd. 
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Then  come  the  words  which  are  expressly  put  in  to  denne  the 
commencement  of  the  risk,  which  had  not,  in  my  view,  been 
defined  before ;  and  the}'  are,  "  the  insurance  on  the  said  freight 
beginning  from  the  loading  of  the  said  vessel."  I  can  only  read 
those  words  as  qualifying  or  rebutting  the  inference  which  would 
have  been  drawn  from  the  previous  description  of  the  voyage, 
nnd  as  making  the  underwriters  liable  from  the  time  when  the 
.  vessel  is  loaded  :  that  is,  that  they  would  be  liable  although  the 
voyage  had  not  commenced,  if  the  vessel  had  been  loaded.  Then 
what  does  that  loading  mean  ?  Does  it  mean  at  the  commence- 
ment or  the  completion  of  the  loading?  In  the  present  case 
the  loading  had  been  partially  accomplished,  not  completed ; 
the  vessel  perished  before  the  cargo  was  all  put  on  board.  If 
tlioae  words  mean  the  insurance  beginning  from  the  commence- 
ment of  the  loading,  then,  in  my  view,  the  plaintiffs  would  be 
entitled  to  the  whole  amount,  because  there  would  have  been 
a  total  loss;  for  although  all  the  cargo  was  not  on  board,  all 
the  cargo  necessary  to  complete  the  loading  was  read}-  to  be  put 
on  board,  and  would  have  been  put  on  board  had  not  the  vessel 
been  rendered  unable  to  receive  it  by  one  of  the  perils  insured 
against.  It' the  words  had  been  "  beginning  the  insurance  fr-iia 
the  commencement  of  the  loading,"  then  the  plaintiffs  would 
have  been  entitled  to  the  full  amount  they  claim.  Bnt  I  am  of 
opinion  that  the  words  '*  from  the  loading  of  the  vessel"  do  not 
mean  that.  I  take  into  account  that  the  underwriters,  priniii 
fi\cie,  do  not  intend  to  be  responsible  for  the  freight  during  the 
time  the  vessel  lay  at  Baker's  Island,  because  the  ordinary  words 
are  omitted.  The  words  are,  not  "  at  and  from  Baker's  Island," 
but  "  from  Baker's  Island."  Therefore  the  underwriters  in- 
tended not  to  incur  that  liability  which  is  ordinarily  incurred  in 
policies  of  this  description,  "  at  and  from,"  but  only  to  insure 
711]  the  voyage  ;  and  the  printed  words,  in  my  view,  *must  be 
read  so  as  to  qualify  as  little  as  possible  the  previous  description 
of  the  voyage.  Then,  to  what  extent  do  they  qualify  it  ?  Ac- 
cording to  my  view,  the  only  reasonable  construction  is  that  the 
defendants,  in  insuring  that  voyage,  in  effect  say,  "  We  are  will- 
ing  to  become  responsible  irom  the  time  the  vessel  is  loaded, 
that  is,  has  taken  in  her  full  cargo  and  is  ready  to  commence 
the  voyage,  although  it  shall  not  in  fact  have  commenced." 
That  reading  appears  to  me  to  make  the  whole  of  the  policy 
consistent;  and,  inasmuch  as  in  this  case  the  loading  was  not 
complete,  the  policy  had  not  attached,  and  the  plaintiffs  can  re- 
cover nothing.  This  disposes  of  the  second  branch  of  the  rule, 
which  was  to  reduce  the  verdict  to  the  proportion  due  under 
the  policy  on  the  cargo  actually  put  on  board.  It  seems  to  me 
that  the  plaintiffs,  on  this  policy,  are  entitled  to  all  or  nothing; 
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and  for  the  reasons  I  have  given  I  think  they  are  entitled  to 
iiothinj^,  on  the  ground  that  the  policy  had  not  attached. 

Mule  absolute  to  enter  a  verdict  for  the  defendants. 

Attorneys  for  plaintiifs :  W}/nnc,for  Forshaw  ^ Hawkins^  Livei^- 
pool. 

Attorneys  for  defendants :  Ciinllffe  ^*  Beaumont,  for  Woodburn 
J-  Pcmbcrtuny  LicerpooL 

May  31, 1872. 

♦Smith  v.  Darby  and  others.  [716 

[Law  Reports,  7  Queen's  Bench.  716]. 
Onint  of  Mines,  Construction  of^Riglit  to  let  down  surface. 

Declaration  for  mininor  under  the  plaintiffs  land  without  leaving  proper  sup' 
]>ort,  whereby  the  foundations  of  plaintiff's  mill  and  other  buildings  gave  way 
and  the  building  fell.  Plea,  that  S.,  the  plaintiff's  predecessor  in  title,  wasseized 
iu  fee  of  the  said  land,  &c.,  and  of  the  subjacent  mines,  and  by  an  indenture  of 
It'ase  between  S.  and  certain  ]lOr^ons  as  hsR^cs,  S.  demised  for  thirty-eight  years, 
from  the  2oth  of  March,  18^1),  all  the  vt^ins  of  minerals  that  should  or  might  at 
any  time  be  found  or  discovered  under  the  said  land,  with  full  power  to  the  lessees 
and  assigns  to  get  the  minerals  from  the  old  pits,  and  sink  fresh  pits,  they,  the 
let«Fees  and  as^igns,  making  rea.'^onable  Fati^faction  to  the  leseor  and  his  tenants 
for  the  damage  done  to  ihem  lehprctively  by  the  surface  of  the  lands  being 
covered  with  rubbish  or  otherwise  injured,  or  as  he  or  they  might -sustain,  as  well 
by  the  injury  done  to  the  lands  in  sinking  and  getting  the  mines  and  minerals, 
ai  for  such  damage  or  injury  as  might  be  done  or  caused  in  the  dwelling  houses 
or  other  buildings  of  the  les.*^or,  by  getting  the  minerals  under  or  near  to  any  of 
1  he  dwelling  houses  or  other  buildings  according  to  the  covenant  thereinafter 
ri>ntained  for  that  purpose  (to  wit),  in  case  any  damage  or  injury  during  the  term 
hereby  granted  shall  happen  to  any  of  the  dwelling  houses,  cottages,  or  other 
buildings,  already  erected,  or  to  be  hereafter  erected  on  the  land  in  lieu  of  the 
present  buildings,  and  not  of  greater  value  than  the  present  buildings  were  when 
erected,  by  reason  of  any  minerals  being  got  under  them,  or  so  near  to  them  as 
to  ocx'asion  such  damage  or  injury,  the  lessees  and  assigns  shall  at  their  own  cost, 
or  six  day's  notice  by  the  lessor  or  assigns,  or  his  tenants,  rebuild  or  repair  any 
Kuch  buildings  so  damaged  and  injured,  and  put  them  in  as  good  condition  and 
repair  as  they  were  before  the  damage  was  done.  And  further,  that  the  lessees 
and  assigns  shall  every  year  during  tlie  term  pay  to  the  lessor,  besides  the  imme- 
diate damage  to  be  paid  to  the  tenant,  at  the  rate  of  40«.  an  acre  for  the  damage 
done  to  the  crops,  &c.,  for  the  first  five  years,  and  such  a  price  as  arbitrators  shall 
determine  as  rent  for  each  acre  that  shall  be  damaged,  after  which  the  lessees 
^illall  have  free  use  of  the  land  during  the  residue  of  the  term.  The  plea  con- 
<-luded  with  an  allegation  that  the  defendants  became  assignees  of  the  lease, and 
were  always  ready  and  willing  to  perform  the  covenant.    On  demurrer: 

Held,  that  the  plea  was  good  :  for  that  the  terms  of  the  lease  were  sufficient  to 
hIiow  by  implicati(m  that  it  was  intended  that  the  lessees  of  the  mines  should 
liave  the  right  to  work  the  mine  so  as  to  undermine  the  surface,  subject  only  to 
] laying  damages  according  to  the  coveiiants. 

First  count  :  That  plaintifl'  was  possessed  of  certain  land,  and 
defendants  wrongfully  and  negligently  excavated  and  worked 
certain  mines  under  and  adjacent  to  the  said  land,  and  dug  for 
and  got  and  took  away  coals,  minerals,  and  earth  out  of  the  said 
mines  without  leaving  proper  or  sufficient  support  for  the  said 
land,  and  *thereby  the  said  land  gave  way  and  ^nk,  and.  [717 
3  Enq.  Rep.  36 
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the  foundations  of  a  certain  mill  and  machinery,  and  the  foun- 
dation of  a  certain  cottage,  and  the  foundations  of  other  build- 
ings erected  on  tlie  said  land  and  belongin.fi:  to  the  plaintiff  gave 
way  and  sank,  and  the  walls  of  the  said  mill,  cottage,  and  other 
buildings  fell,  and  the  said  mill,  machinery,  cottage,  and  other 
buildings  became  prostrate  and  ruinous,  and  the  said  mill  be- 
came broken  and  useless,  and  the  plaintiff  incurred  great  ex- 
pences  in  repairing  the  said  mill,  machinery,  cottage,  and 
buildings,  and  in  endeavoring  to  maintain  the  same,  and  in  re- 
pairing the  said  machinery,  and  also  lost  the  use  of  the  said  land, 
mill,  machinery,  cottage,  and  buildings  for  a  long  time,  and  was 
unable  to  let  the  same,  and  the  said  land,  mill,  machinery,  cottage 
and  buildings,  have  been  for  a  long  time  and  are  now  of  no  use 
or  value  to  the  plaintiff,  and  thereby  also  a  certain  stream  of 
water  which  then  flowed  over  the  said  land  to  the  said  mill,  and 
and  was  then  used  to  supply  water  for  working  the  same,  was 
diverted  from  the  said  land,  and  the  plaintiff  has  lost  the  use  of 
the  said  water. 

The  second  count  was  similar,  alleging  that  plaintiff  was 
possessed  of  certain  land,  and  of  a  mill  and  a  cottage  and  other 
buildings  erected  on  it,  and  that  there  were  certain  foundations 
of  and  supporting  the  mill,  cottage,  and  other  buildings  which 
l)laintift'had  of  right  enjoyed  and  ought  to  enjoy,  &c.  * 

The  third  count  alleged  that  the  plaintifi' was  entitled  to  have 
the  said  land,  mill,  cottage,  and  other  buildings,  and  the  said 
water  supported  by  the  soil,  coal  and  minerals,  under  and  adja- 
cent to  the  said  land,  mill,  cottage,  and  other  buildings. 

The  fourth  and  fifth  counts  were  similar  to  the  first  and  third 
counts  respectively,  but  alleged  the  possession  to  be  in  tenants 
and  the  reversion  in  plaintifi*,  and  alleged  damage  to  his  rever- 
sion. 

Third  plea,  to  the  first  count,  repeating  the  allegations  in  the 
tenth  plea,  and  that  the  acts  complained  of  were  the  lawful, 
proper,  and  reasonable  getting  by  defendants  of  coals  and  mine- 
rals, out  of  the  mines  in  the  usual  customary  and  proper  man- 
ner, and  without  any  wrongful  act  or  negligence  on  part  of 
defendants. 

Tenth  plea,  to  first,  second,  and  third  Counts,  that  long  be 
fore  the  committing  of  the  grievances  in  those  counts  respect- 
718]  ively  mentioned,  *and  before  the  plaintiff  became  possessed 
of  the  said  lands,  mill,  cottage,  and  other  buildings  (to  wit),  on 
the  25th  of  March,  1817,  one  R.  Slaney,  and  one  II.  A.  Slancy, 
were  seized  in  fee  of  the  land  in  those  counts  mentioned,  and 
other  land  adjacent  thereto,  and  of  the  mines  under  the  same, 
being  the  mines  in  those  counts  respectively  mentioned,  and 
they,  by  indenture  of  the  above  date,  and  between  them,  as  !©»• 
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soi-s  of  the  one  part,  and  certain  persons,  as  lessees  of  the  other 
part,  did  demise  and  lease  unto  the  said  lessees,  for  the  term  of 
thirty-eight  years,  from  the  25th  of  March,  1839. 
.Ml.  and  aH  manner  of  veins  and  seams  of  coal,  ironstone,  and  other  stone  and 
luiuerals  of  any  manner  or  sort  whatsoever  that  should  or  mi^ht  at  any  time 
after  the  expiration  of  a  certain  therein  recited  lease  of  the  lot  of  April,  1779,  be 
found  or  disco vere<l  in  or  under  the  said  land,  in  those  counts  respectively  men- 
tioned, with  full  power,  liberty,  and  authority  for  the  said  lessees,  their  executors, 
administrators  and  assigns,  and  their  agents,  colliers,  servants,  and  workmen,  to 
*^ta  the  coal,  inmstone.and  other  stone,  and  other  minerals,  out  of  all  pits  already 
sunk  or  open,  and  like  power,  liberty  and  authority  for  them,  him,  or  her,  to 
bore,  dig,  delve,  and  sink  as  many  other  pits  as  they  should  think  necessary,  and 
nlso  to  erect  gins  and  engines,  and  to  drive  and  make  roughs,  levels,  and  drains, 
or  to  amend  and  repair  all  such  soughs,  levels,  and  drains  so  to  be  made,  and  to 
amend  and  repair  all  such  soughs,  levels,  and  drains  as  were  already  made,  which 
were  out  of  repair  and  wanted  amendment,  and  as  often  as  the  same  should  be 
out  of  repair  and  wanted  amendment,  and  to  do  and  cause  to  be  done  everything 
else  that  might  be  necessary  and  needful  for  the  discovering  and  getting  the  said 
cHMils,  ironstone,  and  other  stone,  and  other  minerals,  and  to  place,  stack,  and  lay 
such  coal,  ironstone,  and  other  stone  and  mineral,  and  the  rubbish  and  earth,  by 
raising,  dig^^ing  for,  and  getting  the  said  coals,  ironstone,  and  minerals  upon  the 
t'Hclo.sed  lands,  or  waste  lands,  of  the  said  lessors,  from  out  or  under  which  the 
mines  and  minerals  thereby  demised  should  be  gotten,  and  full  liberty,  power,  and 
authority  for  the  said  lessees,  their  executors,  administrators,  and  assigns,  to  sell, 
use,  and  consume  the  said  coal,  ironstone,  and  other  stone  and  minerals,  and  to 
convert  the  said  coal,  or  such  ]>art  thereof  as  they  should  think  proper,  into  char- 
crial,  they,  the  said  lessees,  their  executors,  administrators,  and  assigns,  from  and 
after  the  expiration  of  the  said  lease  of  the  1st  of  April,  1779,  making  reasonable 
satisfaction  to  the  said  lessors,  their  heirs  and  assigns,  and  their  tenant  and 
tenants,  for  the  damage  done  to  them  respectively  by  the  surface  of  their  land 
being  covered  with  rubbish  or  otherwise  injured,  or  as  he  or  they  should  or  might 
sustain,  as  well  by  the  injury  done  to  the  lands  of  the  said  lessors  in  sinking  and 
getting  the  said  mines  and  minerals,  and  converting  coal  into  charcoal,  as  for  such 
damaq^e  or  injury  as  might  be  done  or  caused  in  the  dwelling  houses  or  other 
buildings  of  the  said  lessors,  by  getting  mines  of  coal,  ironstone,  or  other  stone, 
or  other  minerals,  luider  or  near  to  any  of  the  dwelling  houses  or  other  buildings 
of  the  said  lessors,  according  to  the  covenant  thereinafter  contained  for  that  pur- 
pose. 

Which  said  covenant  was  and  is  in  the  words  following :  [719 
And,  further,  in  case  any  damage  or  injury  during  the  terra  hereby  granted 
shall  happen  to  any  of  the  dwelling  houses,  cottages,  or  other  buildings  already 
erected,  or  to  any  dwelling  houses,  cottages,  or  buildings,  to  be  hereafter  erected 
on  the  estate  of  the  lessors,  in  tlie  parish  of  Dawley  aforesaid,  in  lieu  and  stead  of 
any  of  the  present  erections  or  buildings,  and  not  of  greater  value  than  the  present 
buildings  were  when  erected,  by  reason  of  any  coals,  iron,  stone,  or  other  minerals, 
being-  got  under  them  or  any  of  them,  or  so  near  to  them  or  any  of  them  as  to 
occasion  such  injury  or  damage,  that  then  the  said  lessees,  their  executors,  admin- 
istrators, and  assigns,  shall  and  will  at  their  own  costs  and  charges,  on  six  days' 
notice  to  them  given  by  the  lessors,  or  assigns,  or  their  tenants,  rebuild,  repair, 
and  find  materials,  and  carriage  of  materials,  for  the  building  and  repairing  any 
such  messuages,  cottages,  and  other  buildings  so  damaged  and  injured  by  the 
means  aforesaid,  and  put  and  make  such  messuages,  cottages,  and  other  buildings, 
in  as  good  state,  condition,  and  repair,  as  they  were  before  such  injury  or  damage 
was  done  or  happened  to  them  respectively.  And,  further,  that  they  the  said 
lessees,  their  executors,  administrators,  and  assigns,  shall  and  will  yearly  and 
every  year  on  the  2oth  of  March  in  each  year  during  the  terra  hereby  granted, 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  lessors  and  assigps,  over  and 
besides  the  immediate  damage  or  injury  occasioned  to  the  stock  or  crops  of  the 
tenant  or  occupier  of  the  lauds  so  to  be  damaged  (wliich  is  to  be  paid  for  to  the 
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said  tenant  or  occupier)  a  satisfaction  for  all  damages  and  trespasses  which  shall 
be  by  them  sustained,  or  which  hereafter  shall  be  done  or  committed  by  the  said 
lepaees,  their  executors,  administrators,  and  assigns,  agents,  workmen,  carriers,  or 
colliers,  by  getting  the  said  mines  and  minerals,  after  the  rat«  of  40«.  per  acre 
])er  annum  for  and  during  the  first  five  years  from  the  commencement  of  such 
damage,  and  so  in  proportion  for  any  greater  or  less  quantity  than  an  acre.  And 
from  and  after  the  expiration  of  the  said  term  of  five  years  from  the  commence- 
ment  of  such  damage  shall  and  will  well  and  truly  pay  or  cause  to  be  paid  to  the 
Haid  lessors  or  assigns,  such  a  price  or  value  for  the  land  so  to  be  damaged  as 
aforesaid  as  shall  be  fixed  thereon  by  two  indificrent  persons,  one  to  be  chosen  by 
each  party,  and  in  case  such  two  persons  shall  not  agree,  then  such  a  price  as 
sliall  be  fixed  by  such  one  person  as  the  two  persons  bo  to  be  appointed  as  afore- 
said shall  name  as  their  umpire,  whose  determination  shall  be  final,  the  value  of 
each  acre  of  the  said  land  prior  to  such  ds,mage  done  being  reckoned  by  the 
arbitrators  or  umpire  at  6w.  per  acre ;  and  on  payment  of  such  sum  as  such 
arbitrators  or  their  umpire  shall  so  fix  together  with  interest  thereon,  after  the 
rate  of  ol.  per  cent,  per  annum,  after  the  expiration  of  the  said  term  of  five  years, 
(when  the  said  damage  rent  of  40«.  per  acre  is  wholly  to  cease),  to  the  time  of 
tlie  actual  payment  of  the  said  estimated  damage,  the  said  lessees  shall  have  the 
free  use,  possen^ion,  and  enjoyment  of  the  land  which  shall  be  so  damaged  for  the 
then  residue  of  the  said  tenn  of  thirty-eight  years  or  other  further  term  to  be 
granted  as  hereinafter  mentioned,  without  jmying  any  further  consideration  for 
the  same  by  way  of  rent  or  otherwise  howsoever. 

And  afterwards,  and  during  the  existence  of  the  said  term,  all 
the  estate  and  interest  of  the  said  lessees  became  vested  in  the 
defendants ;  and  after  the  granting  of  the  said  term,  and  suhjeet 
720]  *thereto,  the  plaintiff  became  possessed  of  the  said  land, 
mill,  cottage,  and  other  buildings  in  the  said  counts  mentioned, 
and  the  defendants  lawfully  and  properly  worked  the  said  mines 
under  and  according  to  the  terms  of  the  said  indenture.  That 
the  damage  or  injury  to  the  said  land,  mill,  cottage,  and  other 
buildings  of  the  plaintiff  in  the  said  counts  respectively  men- 
tioned, happened  and  accrued  by  reason  of  the  defendants  so 
working  the  said  mines,  and  not  otherwise ;  and  at  the  time  of 
doing  of  the  said  acts  by  the  defendants,  and  of  the  accruing  of 
the  said  damage,  they  always  were,  and  thence  hitherto  have 
been,  ready  and  willing  to  perform  the  said  covenant  on  their 
part  and  to  have  the  amount  of  compensation  to  which  the 
plaintiff  might  be  entitled  settled  as  by  the  said  indenture  pro- 
vided, and  to  pay  the  same,  as  the  plaintiff  well  knew 

Eleventh  plea,  to  the  fourth  and  fifth  counts,  that  after  the 
granting  of  the  said  term,  and  subject  thereto,  the  reversion  in 
the  land,  mill,  cottage,  and  other  buildings,  became  vested  in 
the  plaintiff",  and,  except  as  aforesaid,  repeating  tenth  plea. 

Second  replication  to  the  third,  tenth,  and  eleventh  pleas,  that 
divers  of  the  said  mill,  cottage,  and  buildings  in  such  counts 
mentioned  are  buildings  erected  since  the  making  of  the  said 
lease,  and  were  not  erected  in  lieu  or  instead  of  any  buildings 
erected  on  the  said  land  at  the  time  of  the  making  of  the  said 
lease. 

Thjxd  replication  to  the  third,  tenth,  and  el^veutb. pleas,  that- 
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the  damage  to  which  the  pleas  are  pleaded  arose  and  accrued 
in  consequence  and  hy  reason  of  the  defendants,  after  the  erec- 
tion of  the  said  mill,  machinery,  cottage,  and  building,  having 
excavated,  gotten,  and  removed  the  said  minerals  under  and 
near  to  the  said  lands  without  leaving  proper  and  sufficient  sup- 
[)ort  in  that  behalf,  and  the  said  damage  would  not  have  hap- 
pened or  accrued  if  the  defendants  had  left  reasonable  and 
proper  support  for  the  land. 

Demurrers  to  the  third,  tenth,  and  eleventh  pleas,  on  the 
ground,  amongst  others,  that  the  alleged  lease  upon  which  they 
were  based  does  not  expressly  or  impliedly  deprive  the  plaintiff 
of  the  right  to  have  his  land  supported,  and  the  covenants  merely 
give  a  cumulative  remedy. 

Demurrers  to  the  second  and  third  replications,  on  the  ground, 
*amongst  others,  that  the  defendants  were  authorized  by  [721 
the  lease  to  work  the  minerals  without  leaving  support  to  the 
land  and  buildings. 

.Dowdeswell,  Q.C.  ((?.  Shaw  with  him),  for  the  plaintiff.  Nothing 
is  better  settled  than  that,  when  the  surface  and  mines  are  in 
different  owners,  primS  facie  the  owner  of  the  surface  is  entitled 
to  the  support  of  the  subjacent  strata ;  and  it  lies  on  the  owner 
of  the  mines  to  show  in  derogation  of  this  right  a  right  granted 
to  him  of  taking  all  the  minerals  without  reference  to  the  sur- 
face :  Harris  v.  Eyding  (*) ;  Humphries  v.  Brogdcn  (^) ;  Smart  v. 
Morton  (^) ;  Roberts  v.  Haines  (^) ;  Dur/Jale  v.  .Robertson  (*) ;  and 
most  of  those  cases  are  instances  in  which  the  grant  of  the  right 
to  dig  the  minerals  subject  to  paying  compensation  to  the  owner 
of  the  surface  for  injury  to  it,  with  a  covenant  by  the  mine  owner 
to  pay  the  compensation,  was  held  insufficient  to  override  the 
primS  facie  right  of  the  owner  of  the  surface  to  support,  and  an 
action  was  held  to  lie  notwithstanding  by  him.  In  Harris  v. 
Biding  (^),  Parke,  B.,  expressly  says  that  such  clauses  give  a 
cumulative  remedy,  and  do  not  interfere  with  the  common  law 
remedy;  see  also  per  Williams,  J.,  in  Berkley  v.  Shagto.  (^)  In 
Mowbotham  v.  Wilson  (^),  no  doubt,  it  was  held  that  the  clause 
giving  the  power  to  dig  and  take  the  minerals  was  wide  enough 
to  override  the  primS  facie  right  of  the  owner  of  the  surface ; 
but  there  was  an  express  covenant  by  the  owners  of  the  surface 
that  the  minerals  might  be  worked  by  the  grantees,  without 
being  liable  to  any  action  for  damaa:©  by  reason  of  the  sinking 
of  the  surface  from  such  working.  Ilcre  the  covenant  is,  not  to 
pay  damages,  but  to  rebuild,  which  is  no  substitute  for  the  com- 

(')  5  M.  &  W.,  60.  7  E.  &  B.,  625. 

C)  12  Q.B.,  730 ;  20  L.  J.  (Q.B.),  10.  (•)  3  K.  &  J.,  695. 

(»)  5  E.  &  B.,  30 ;  24  L.  J.  (Q.B.),  200.  (•)  15  C.  B.  (N.S.),  79,  92. 

{*)  6  E.  &  B.,  643 ;  25  L.  J.  (Q  B.),  353 ;  (')  8  II.  L.  C,  848 ;  30  L.  J.  (Q.B.),  49. 
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moil  law  right  to  damages.  It  is  simply  a  positive  covenant  to 
[>ay  certain  damages  in  certain  events,  but  there  is  no  negation 
of  the  other  rights  of  the  owner  of  the  soil.  The  second  repli- 
cation as  to  the  injury  being  to  houses  newly  built  is  good,  for 
the  owner  of  the  surface  is  entitled  to  damages  for  the  destruc- 
722]  ^io"  oi  his  houses,  *notwithstanding  they  are  modern, 
if  the  additional  weigrht  of  them  was  not  the  cause  of  the  sub- 
.sidence  :  Slroyan  v.  Knowles.  Q). 

Bosanquet,  tor  the  defendants.'  The  decision  and  the  judg- 
ment of  Lord  Wensleydale  in  Rowboiham  v.  Wilson  (*)  are  di- 
rectly in  favor  of  the  defendants.  The  grant  and  covenants  taken 
together  show,  by  necessary  implication,  that  the  parties  in- 
teh'lcd  an  absolute  grant  of  all  the  mines  and  minerals,  subject 
only  to  the  payment  of  compensation  limited  and  to  be  ascer- 
tained in  the  mode  prescribed  by  the  covenant;  the  plaintiff's 
remedy,  if  any,  is  therefore  on  the  covenant.  Smart  v.  Morton  (^) 
is  the  strongest  case  in  favor  of  the  plaintiff;  but  the  terms  of 
the  pres2nt  grant  and  covenant  by  the  lessees  are  much  larger 
t!:an  any  in  that  case 

DowctcsweLl,  Q.C.,  in  reply,  pointed  out  that  in  Rcicbotham  v. 
Wilson  the  words  construed  to  be  an  absolute  grant  were  the 
words  of  the  grantor;  and  he  relied  on  the  judgment  of  Parke, 
li.,  in  Harris  v.  Ryding  (*). 

Blackburn,  J.  I  think  that  judgment  must  be  for  the  de- 
fendants. There  is  no  doubt  about  the  rights  of  the  grantee  of 
minerals,  and  they  cannot  be  more  accurately  stated  than  by 
Lord  Wensleydale  in  Rowbotharn  v.  Wdson[^):  "There  is  no 
doubt  that,  primS  facie,  the  owner  of  the  surface  is  entitled  to 
the  surface  itself  and  all  below  it,  ex  jure  naturoe  ;  and  those  who 
claim  the  property  in  the  minerals  below  or  any  interest  in  them 
nnist  do  so  by  some  grant  from  or  conveyance  by  him,  or,  it 
may  be,  from  the  Crown,  as  suggested  by  Lord  Campbell  in 
the  case  of  Humphries  v.  Brogdcn,  i^)  The  rights  of  the  grantee 
to  the  minerals,  by  whomsoever  granted,  mu.^t  depend  upon  the 
terms  of  the  deed  by  which  they  are  conveyed  or  reserved  when 
the  surface  is  conveyed.  PrimS  facie,  it  must  be  presumed  that 
the  minerals  are  to  be  enjoyed,  and  therefore  that  a  power  to 
get  them  must  also  be  granted  or  reserved  as  a  necessary  inci- 
dent. It  is  one  of  the  cases  put  by  Sheppard  (Touchstone.  5 
chap.  p.  89)  in  illustration  of  the  maxim  'Quando  aliquid  con- 
723]  ceditur,  conceditur  etiam  et  id  sine  quo  *res  ipsa  non 
esse  potuit,'  that  by  the  grant  of  mines  is  granted  the  power  to 
dig  them.     A  similar  presumption,  primS  facie,  arises  that  the 

(*)  6  H.  &  N.,  454 ;  30  L  J.  (Ex  ),  102.    (*)  5  M.  &  W.,  at  p.  72. 

O  8  H.  L.  C,  343, 300 ;  30  L.  J.  (Q.B.),    (")  8  H.  L.  C;  at  p.  360. 
49.  C)  12  Q.  B.,  739 ;  20  L.  J.  (Q.B.),  10. 

(»)  5  E.  &  B ,  30 ;  24  L.  J.  (Q.B.),  260. 
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owner  of  mines  is  \iot  to  injure  tlie  owner  of  the  soil  above  by 
getting  them,  if  it  can  be  avoided.  But  it  rarely  happens  that 
tliese  rnntnal  rio^lits  are  not  precisely  ascertained  and  settled  by 
tlie  deed  by  which  the  right  to  the  mines  is  acquired,  and  then 
the  only  question  would  be  as  to  the  construction  of  that  deed, 
which  may  vary  in  each  case."  In  that  particular  case  there 
were  difficulties  under  an  Inclosure  Act,  and  other  points  were 
raised.  But  the  point  which  Lord  Wenslcydale  said  was  suffi- 
cient to  decide  the  matter  was  this  :  Pears,  through  whom  the 
plaintift' claimed,  had  executed  a  deed,  and  whether  he  was  the 
owner  of  the  surface  at  the  time  or  not,  subsequently,  at  all 
events,  the  title  accrued  to  him  ;  and  Lord  Wensleydale  say3 
that  the  covenant  in  the  deed  would,  by  estoppel,  be  operative 
as  a  grant  to  take  the  minerals  absolutely.  (The  covenant  was 
one  in  which  the  diffisrent  parties  who  had  taken  the  surface  aiul 
the  minerals  very  clearly  expressed  their  intention  that  the 
minerals  might  be  taken  without  making  compensation  for  the 
surface  sinking;  and  Lord  Wensleydale  says,  *'  Pears  would  still 
be  bound  by  the  deed  which  he  executed,  which  would  operate 
as  a  grant  of  the  right  to  win  the  coals  in  such  a  manner  as 
might  injure  the  superjacent  land."  (*)  That  case,  being  in  the 
House  of  Lords,  is  binding  upon  us.  PrimS  facie,  it  is  to  be 
taken,  that  where  the  minerals  are  granted  the  grantee  is  to  take 
them  in  such  a  way  as  to  leave  sufficient  support;  but  the  ques- 
tion comes  to  be  whether  it  sufficiently  appears,  upon  the  pre- 
sent deed,  what  the  parties  intended.  It  appears  that,  when 
this  grant  was  made,  there  were  houses  and  buildings  on  part 
of  the  land,  and  on  part  there  were  no  houses  and  buildings. 
By  the  deed  was  granted,  in  general  terms,  full  liberty  to  enter, 
and  work,  and  take  the  minerals,  with  this  important  clause  : 
"  They,  the  lessees,  their  executors,  administrators,  and  assigns, 
making  reasonable  satisfaction  to  the  lessors,  their  heirs  and 
assigns,  and  their  tenant  and  tenants,  for  the  damage  done  to 
them  respectively  by  the  surface  of  their  lands  being  covered 
with -rubbish  or  otherwise  injured,  or  as  he  or  they  should  or 
might  sustain,  as  well  by  the  injury  done  to  the  lands  of  the 
said  lessors  in  sinking  and  getting  the  said  *inines  and  [724 
minerals  and  converting  coal  into  charcoal,  as  for  such  damage 
or  injury  as  might  be  done  or  caused  in  the  dwelling  houses  or 
other  buildings  of  the  said  lessors  by  getting  mines  of  coal,  iron- 
stone, or  other  stone  or  other  minerals  under  or  near  to  any  of 
the  dwelling  houses  or  other  buildings  of  the  said  lessors,  ac- 
cording to  the  covenant  thereafter  contained."  I  quite  agree 
with  Mr.  Dowdeswell  that,  primS  facie,  what  would  be  meant 
by  a  deed  which  grants  the  ores  and  minerals  would  be  a  grant 
(')  8  H.  L  C,  at  p.  364. 
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to  take  them,  but  leaving  sufficient  support^for  the  surface.  But 
does  not  this  deed  say,  "  You  may  take  them  absolutely,  only 
makiuo:  compensatiou  afterwards  V  I  cannot  agree  that  there 
18  any  argument  to  be  derived  from  the  use  of  affirmative  words 
only,  without  any  negative  words.  The  question  is  what  was 
the  intention  of  the  parties  to  the  deed,  when  there  is  an  affirm- 
ative promise  to  pay  money  to  the  tenants,  and  what  was  the 
bargaiji  as  to  the  sale  of  the  property.  If  the  owner  of  a  horse 
said,  "  You  may  take  the  horse,"  and  the  person  to  w^hom  this 
was  said  had  promised  to  give  20/.  for  it,  there  is  no  question 
that  he  could  not  be  sued  in  an  action  of  trespass  for  taking  the 
horse,  because  the  intention  of  the  parties  was  that  the  one  was 
to  buy  and  the  other  sell  the  horse.  So  here  the  question  is 
whether  it  appears  upon  the  clauses  in  the  deed  that  the  inten- 
tion of  the  parties  was  that  the  minerals  should  go  absolutely, 
without  any  restriction  as  to  the  right  of  support;  and  if  it  ap- 
pears that  compensation  must  be  paid  for  that  in  a  particular 
way,  it  shows  that  the  intention  was  that  they  should  be  so 
taken.  I  think  it  does  here  sufficiently  appear  that  there  was 
such  an  intention.  The  words  I  have  already  read  go  as  far  as 
this  :  They  contemplate  the  getting  the  minerals  under  the 
houses,  paying  for  such  damage  or  injury  as  might  be  done  or 
caused  in  the  dwelling  houses  or  other  buildings  of  the  lessors 
by  getting  the  minerals  under  or  near  any  of  them.  That*  prima 
facie,  would  mean :  "  You  must  pay  compensation  for  taking 
the  minerals  under  the  houses  and  not  leaving  sufficient  sup- 
port." Then  the  covenant  carries  this  still  further.  [The  learned 
judge  read  the  covenant.]  On  payment  of  the  compensation 
awarded,  the  lessees  are  to  have  *'the  free  use,  possession,  and 
enjoyment  of  the  land  which  shall  be  so  damaged  for  the  then 
residue  of  the  term."  Taking  these  things  together,  it  seems 
725]  to  me  to  be  plain  that  the  *bargain  of  the  parties  was  this : 
*•  You,  the  grantees,  shall  have  the  minerals,  not,  as  is  usually 
the  case,  to  win  them,  leaving,  as  you  would  be,  prima  facie, 
supposed  to  do,  sufficient  support  for  the  surface  ;  but  you  shall 
have  them  absolutely,  without  being  obliged  to  leave  the  sup- 
port, and  if  you  do  any  damage  by  bringing  down  the  surface, 
you  shall  pay  for  taking  away  the  minerals  without  leaving 
support,  in  the  way  we  afterwards  provide,"  and  the  fact  of  the 
grantees  affirmatively  promising  to  make  compensation  to  the 
grantors  seems  to  say  on  the  grantor's  part,  "  We  have  sold  you 
the  right  of  support."  This  seems  to  me,  therefore,  as  complete 
and  good  a  bargain  and  sale  as  that  of  the  horse;  and  it  follows 
that  the  plaintiff  has  no  other  remedy  than  that  given  him  bv 
the  covenant.  Consequently  the  pleas  are  good,  and  the  repli- 
cations bad. 
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Mellor,  J.  I  am  of  the  same  opinion.  The  Messrs.  Slaney 
wore  the  owners  both  of  the  surface  and  of  the  mines.  By  the 
lease  they  separated  the  surface  from  the  mines,  in  the  fullest 
maimer  that  such  a  power  can  be  given.  But  I  agree  that,  if 
there  had  been  nothing  else  in  the  instrument  to  negative  the 
presumption,  it  would  have  been  open  to  the  suggestion  that  the 
xrrant  must  be  subject  to  the  right  of  support  to  the  surface; 
which  is  always  presumed,  unless  an  intention  to  the  contrary 
appeal's,  either  expressly  or  by  necessary  implication.  There  is 
no  doubt  that  the  power  conferred  to  work  the  mines  in  any 
manner  and  to  get  all  the  coal  is  very  extensive.  And  the  com- 
pensation for  the  damage,  which  it  was  contemplated  by  the 
parties  might  arise  from  the  working,  is  to  be  made  according 
to  the  covenant  contained  in  the  deed  for  that  purpose ;  and  in 
order  to  construe  the  grant  and  to  ascertain  whether  or  not  the 
right  of  support  was  incident  to  it,  or  whether  the  intention  was 
to  dispense  with  it,  we  must  look  to  the  covenant,  construing 
that  and  the  grant  together.  I  cannot  but  think  that  the  in- 
tention of  the  parties  may  be  thus  expressed :  "  I  grant  you  the 
absolute  right  to  get  all  the  coals,  but  certain  damage  may  re- 
sult; houses  may  be  let  down  or  damaged,  and  so  on;  in  case 
such  damages  arises  you  must  restore  or  repair  the  houses,  and 
in  case  you  have  to  substitute  one  building  for  another  you  shall 
not  *be  required  to  substitute  one  of  greater  value  thafl  [726 
the  value  of  the  one  at  present  on  the  premises."  The  parties 
had  under  their  consideration  the  extent  and  nature  of  the  in- 
jury for  which  they  intended  that  the  grantee  of  the  mine  should 
compensate.  And  the  lans^uage,  I  think,  sliows  an  intention  on 
the  part  of  the  lessor  and  tbe  lessee  to  limit  the  damages  as  ex- 
pressed in  that  covenant ;  and  I  think  it  would  be  a  very  great 
hardship  on  a  lessee  who  thought  he  had  guarded  against  beini:: 
open  to  indefinite  damages,  if  he  shoulctbe  liable  to  be  told, 
''  You  have  not  done  that;  that  is  only  a  cumulative  provision, 
*3'Ou  are  still  liable  for  any  damage  you  may  do,  just  as  much  as 
if  you  had  entered  into  such  covenant.''  The  case  that  most 
weighed  upon  my  mind  was  Smart  v.  Morton  (^);  but  it  appears 
clear  from  the  expressions  used  in  Eowbotham  v.  ^yilson  (-),  that 
the  parties  are  not  limited  to  particular  stipulations.  The  man 
^who  grants  the  minerals  and  reserve  the  surface  is  entitled  to 
make  any  bargain  that  he  likes :  both  parties  are  just  as  much 
at  liberty  to  make  a  bargain  with  reference  to  coals  and  mine- 
rals, as  to  make  a  bargain  with  reference  to  anything  else. 
And  when  I  fiad  a  bargain,  as  it  appears  to  me,  expressing  the 
intention  of  the  parties,  it  gets  rid  of  all  the  difiiculties  which 
were  very  forcibly  and  ingeniously  urged.  I  agree  entirely  in 
(»)  5  E.  &  B..  30 ;  24  L.  J.  (Q.B.),  260.  (»)  8  H.  L.  C,  848 ;  80  L.  J.  (Q.B.).,  49 
8  Eng.  Rep.1  37 
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the  judgment  which  my  brother  Blackburn  has  pronounced,  and 
must  say  that  the  pleas  are  good,  and  that  the  replications  arc 
bad. 

Lush,  J.  I  am  of  the  same  opinion.  I  take  it  to  be  well  es- 
tablished by  the  cases  that  a  grant  of  all  the  minerals  under  cer- 
tain lands,  without  more,  must  be  read,  not  as  meaning  a  grant 
of  all  the  minerals  that  can  be  found  under  those  lands,  but  of 
all  the  minerals  that  may  be  taken  aw^ay  from  under  those  lands 
without  disturbing  the  surface.  And  if  to  that  grant  be  super- 
added provisions  for  compensation  for  damage  done  to  the  sur- 
face, if  the  words  giving  compensation  can  be  fairly  satisfied  by 
reference  to  acts  done  on  the  surface,  though  they  may  be  hirge 
enough  to  extend  to  damage  done  to  the  surface  by  taking  away 
the  support,  still  they  must  be  read  as  confined  to  acts  done  on 
727]  tli<^  surface,  the  *pre8umption  being  that  the  grantor  did 
not  intend  to  enable  the  grantee  of  the  minerals  to  take  away 
the  support  from  the  surface  soil.  Now  if  the  words  of  this  lease 
contained  only  phrases  of  that  description  capable  of  being  satis- 
tied  by  reference  to  acts  done  on  the  surface,  I  should  agree  with 
Mr.  Dowdeswell  that  they  did  not  confer  power  on  the  lessees 
to  take  away  the  minerals  without  leaving  support  under  the 
surface  soil.  But  the  words  are  not  capable  of  being  so  read ; 
you  cannot  satisfy  the  terms  of  the  grant  without  imputing  to 
the  grantor  an  intention  to  enable  the  grantee  to  take  away  all 
the  minerals  he  may  find  there,  though  the  effect  of  the  working 
may  be  to  let  down  the  surface  land.  The  words  of  the  grant 
are  in  general  and  very  extensive  terms.  [The  learned  judge 
read  the  grant]  Then  comes  the  condition,  "  They,  the  said 
lessees,  making  reasonable  satisfaction  to  the  said  lessors  and 
their  tenants  for  the  damage  done  to  them  respectively,  by  the 
surface  of  their  land  being  covered  with  rubbish  or  otherwise 
injured,  or  as  he  or  they  should  or  might  sustain,  as  well  by  the 
injury  done  to  the  lands  of  the  said  lessors  in  sinking  and  get- 
ting the  said  mines  and  minerals,  and  converting  coal  into  char- 
coal" .  .  .  Had  it  stopped  there  I  should  have  agreed  with  Mr. 
Dowdeswell  that  all  those  terms  might  have  been  satisfied  by 
referring  to  injuries  done  on  the  surface,  —  sinking  pits  on  the 
surface,  or  bringing  rubbish  upon  the  surface.  But  they  are  large 
enough  to  be  applied  to  damage  done  to  the  surface  by  mining 
operations  underneath.  In  what  sense  they  are  used  is  to  be 
ascertained,  I  think,  by  the  words  which  follow  ;  '*  As  well  by 
the  injury  done  to  the  lands  of  the  said  lessors  in  sinking  and 
getting  the  said  mines  and  minerals,  and  converting  coal  into 
charcoal,  as  for  such  damage  or  injury  as  might  be  done  or 
caused  in  the  dwelling  houses  or  other  buildings  of  the  said 
lessors,  by  getting  mines  of  coal,  ironstone,  or  other  stone  or 
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other  minerals,  under  or  near  to  any  of  the  dwelling  houses  or 
other  buildings  of  the  said  lessors  according  to  the  covenant 
lu'reinafter  contained  for  that  purpose."  Ilere,  therefore,  is 
contemplated  injury  to  dwelling  houses  and  other  buildings  on 
tlie  surface  by  mining  operations.  That  cannot  mean  injured 
l»y  any  acts  done  on  the  surface ;  it  must  mean  from  mining 
oi>erations  below.  That  is  more  clearly  shown  when  you  come 
to  the  covenants  for  compensation.  [The  learned  judge  read 
♦the  covenant.]  It  clearly  appears  from  that  covenant  [728 
that  tlie  parties  contemplated  that  the  mining  operations  au- 
thorized by  the  lease  might  result  in  injury  to  the  surface  and 
to  the  buildings  upon  it,  even  to  their  destruction.  That  gives 
a  meaning  to  the  words  of  the  grant  which  I  have  already  read, 
and  shows  that  the  parties  had  in  their  contemplation  that  the 
surface  soil  might  be  greatly  disturbed  by  the  mining  operations 
which  it  was  intended  should  be  carried  on  by  virtue  of  the 
lease.  This  is  further  confirmed  by  the  provisions  by  which 
tlie  lessees  are  bound  to  a  certain  extent  to  make  compensation. 
Therefore,  I  think,  taking  the  whole  of  the  deed  together,  it  is 
clearly  shown  that  the  intention  of  the  parties  was  that  the  les- 
sees should  take  away  all  the  minerals  they  found,  even  though 
the  effect  might  be  to  injure  the  surface,  only  making  such  com- 
pensation as  was  therein  provided.     Judgment  for  the  defendants. 

Attorney  for  plaintiff:  A.  J.  Holmes. 

Attorneys  for  defendants  :   W.  Potts,  for  Potts  ^  Son,  Broseley. 


June  15, 1872. 

*rox  V.  Clarke.  [748 

[Law  Reports,  7  Queen's  Bench,  748.] 

Conteyanu  of  House  — "  House  now  in  the  Occupation  of  P.** — Ornamental 
Frontage  extending  across  adjoining  House. 

The  plaintiff,  having  a^eed  to  purchase  two  adjoining  houses,  agreed  to  seU 
one  to  P.,  and  hy  plaintlfi  's  direction  tliat  house  was  conveyed  to  P.  (and  by  him 
to  defendant)  in  fee,  the  description  being,  "  all  that  dwelling  house  now  in  the 
occupation  of  P."  The  houses  were  in  a  street,  and  were  built  up  to  the  foot 
pavement.  On  the  front  of  defendant's  house,  at  the  side  which  adjoined  the 
plaintiff's,  was  a  slight  projection  nine  feet  wide,  in  the  middle  of  this  was  the 
doorway,  three  and  a  half  feet  wide,  and  on  each  side  of  the  doorway  was  a  pillar 
supporting  a  shallow  portico  ;  over  the  doorway  was  a  window  of  the  same  ^vidth, 
^ind  above  that  a  pediment ;  all  symmetrically  placed  on  the  nine  feet  projection. 
Inside  the  party  wall,  dividing  the  two  houses,  instead  of  being  coincident  with 
the  extremity  of  the  nine  feet  projection,  was  in  a  direct  line  with  one  side  of  the 
ihiorway,  so  that  if  the  party  wall  had  been  prolonged  in  a  straight  line  to  the 
^t^eet,  two  feet  eleven  inches  of  the  width  of  the  projection,  which  included  part 
of  the  portico  and  of  the  pediment  and  the  whole  of  one  of  the  pillars  supporting 
the  portico,  would  have  been  on  the  plaintiff's  side  of  that  line ;  and  on  the  in- 
side, these  two  feet  eleven  inches,  which,  from  the  outride,  appeared  to  be  part 
of  defendant's  house,  formed  part  of  the  wall  of  the  front  room  of  plaintiff's 
house.  The  defendant  having  painted  the  two  pillars,  the  portico,  and  the  whole 
of  the  pediment,  which  were  stucco,  plaintiff  brought  an  action  of  trespass,  claim- 
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ing  as  Ills  the  one  pillar,  the  part  of  the  portico,  and  the  part  of  tbe  pediment 
nver  the  pillar.  Ou  the  above  facts,  the  Court  having  power  to  draw  inferences 
ol*  fact : 

Held  (by  Blackburn  and  Mellor,  JJ. ;  Lush,  J.,  dissenting),  that  the  disputed 
jiarts  belonged  to  the  plaintiff,  and  did  not  pass  as  part  of  the  house  in  the  occu- 
pation of  P. 

Declaration  for  trespass  in  painting  parts  of  the  walls  of 
plaintiff's  bouse. 

Pleas,  inter  alia,  2d,  that  the  said  house  and  the  said  parts  of 
the  said  walls  were  not  plaintiff's  as  alleged ;  3d,  that  the  parts 
of  the  said  walls  were  the  freehold  of  defendants. 

Issue  joined. 

At  the  trial,  before  Blackburn,  J.,  at  the  last  Suffolk  Spring 
Assizes,  it  appeared  that  the  plaintiff  had  become  the  purchaser 
in  fee  of  two  adjoining  houses  in  Museum  Street,  Ipswich,  and 
he  had  agreed  to  sell  the  southern  house  to  R.  M.  Phipson ;  and 
by  deed  of  the  13th  of  August,  1853,  to  which  the  plaintiff  was 
a  party,  and  which  recited  the  plaintiff's  agreement  to  purchase 
the  two  houses  and  his  agreement  to  sell  one  to  Phipson,  the 
owners  in  fee,  by  direction  of  the  plaintiff",  conveyed  to  Phipson 
749]  ii^  ^^^  "  ^11  ^^^  *messuage  or  dwelling  house,  with  the  gnr- 
i\Q\\  thereto  belonging,  situate  m  the  parish  of  St.  Matthew,  in 
Ipswich,  lately  in  the  occupation  of  Miss  Gooch,  now  in  the  occu- 
pation of  the  said  R.  M.  Phipson,  together  with  the  walls  belong- 
ing to  the  said  messuage  and  premises,  and  the  walls  bounding  or 
<lividing  the  said  garden,  except  nevertheless  that  the  wall  divid- 
ing the  said  messuage  from  the  said  messuagein  the  occupation  of 
Robert  Charles  Burton,  and  retained  by  the  said  John  Fox  [the 
plaintiff]  is  to  be  considered  a  party  wall,  and  to  be  enjoyed  by  the 
said  John  Fox  and  the  said  R.  M.  Phipson,  and  their  respective 
huirs  and  assigns,  and  their  respective  tenants  accordingly,  and 
also  subject  as  to  the  wall  dividing  the  said  garden  hereby  con- 
veyed from  the  premises  so  retained  by  Fox  to  the  use  of  the 
same  by  Fox,  his  heirs  and  assigns,  and  his  and  their  tenants, 
in  common  with  Phipson,  his  heirs  and  assigns,  and  his  and 

their  tenants" and  (after  further  describing  the  back 

premises)  "  which  said  messuages  and  dwelling  house,  garden, 
walls,  passages,  and  hereditaments  are  by  way  of  further  identity 
laid  down  and  delineated  on  the  map  or  plan  thereof  drawn  in 
the  margin  of  these  presents.  Together  with  all  and  singular 
the  houses,  outhouses,  edifices,  buildings,  yards,  gardens,  rights, 
ways,  paths,  passages,  waters,  watercourses,  liberties,  privileges, 
covenants,  profits,  and  commodities  and  emoluments  whatso- 
ever to  the  said  messuage  or  dwelling  house  hereby  granted, 
belonging  or  appertaining,  or  in  any  way  reputed  to  belong  or 
appertain,  or  held,  occupied,  or  enjoyed  with  or  as  part  of,  par- 
cel or  member  of  the  same." 
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Phipson,  by  deed  of  the  2d  of  January,  1866,  reciting  the 
above  conveyance,  conveyed  the  house  and  premises,  &c.,  to  de- 
fendant in  fee. 

The  two  houses  formed  part  of  a  row  of  houses  in  the  street 
of  uniform  elevation  built  quite  up  to  the  foot  pavement,  and  on 
the  front  of  defendant's  house  at  the  side  which  joined  the 
plaintift^'s  house  was  a  slight  projection  of  two  or  three  inches 
and  nine  feet  in  width.  Symmetrically  placed  in  the  middle  of 
this  projection  was  the  doorway,  three  feet  and  a  half  wide,  and 
on  each  side  of  the  doorway  was  a  pillar  supporting  a  shallow 
portico.  Over  the  portico  was  a  bedroom  window  of  the  same 
width  as  the  doorwa}^  and  over  the  window  was  a  pediment 
which  extended  a  few  inches  *beside  each  side  of  the  pro-  [750 
jection,  and  under  the  window  was  a  string  course,  which  also 
extended  the  whole  width  of  the  projection  (').  On  the  inside, 
however,  the  party  wall  dividing  the  defendant's  house  from  the 
plaintift'^s  house,  instead  of  being  coincident  with  the  end  of  the 
projection,  was  about  two  feet  eleven  inches  more  to  the  south, 
being  in  fact  in  a  direct  line  with  the  side  of  the  doorway ;  so 
that  from  two  to  three  feet  of  that,  which  appeared  from  the 
outside  to  form  part  of  the  defendant's  house,  from  the  inside 
formed  part  of  the  wall  of  the  front  room  of  the  plaintiff's? 
house  (*). 

The  plan  attached  to  the  conveyance  to  PhipsDU  was  a  very 
small  ground  plan  not  drawn  to  scale.  It  showed  the  bases  of 
the  two  pillars,  both  of  them  being  on  the  defendant's  side  of 
the  line  drawn  to  represent  the  party  wall.  The  houses  were 
of  brick,  but  the  pillars,  pediment,  &c.,  were  of  stucco. 

The  action  was  brought  for  painting  the  pillar  and  the  parts 
of  the  portico  over  it  and  of  the  string  course  and  of  the  pedi- 
ment, all  of  which  were  to  the  north  or  plaintiff's  side  of  the 
middle  of  the  party  wall,  and  all  of  which  the  plaintiff  claimed 
as  part  of  his  house,  while  the  defendant  claimed  them  as  part 
of  the  house  in  the  occupation  of  Phipson. 

The  learned  judge  directed  a  verdict  for  the  plaintiff  on  the 
second  and  tliird  issues  (the  jury  being  discharged  as  to  the 
others),  with  leave  to  move  to  enter  the  verdict  on  those  issues 
for  the  defendant,  if  the  Court,  having  liberty  to  draw  infer- 
ences of  fact,  should  be  of  opinion  that  on  the  evidence  the  de- 
fendant was  entitled  to  the  verdict. 

A  rule  was  obtained  accordingly. 

0  Alalley^  Q.C.,  and  Bloftld^  showed  cause.     The  parts  in  dis- 

0)  Thi?  appeared  ffpm  a  photograph  above  direction,  and  after  this  the  de- 

which  was  put  in.  f endant's  house  and  preifiises  widened 

(')  This  appeared  from  a  plan  put  in :  out  some  eiffht  or  nine  feet  behind  and 

it  also  appeared  that  the  party  waU  ran  beyond  the  front  rooms  of  the  plaintiff  'b 

oojy  fifjeen^f^t  from.the  fiont  ia.the  house. 
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l)ute  are  clearly  the  property  of  the  plaintift'.  They  form  parts 
of  the  outyide  walls  of  his  house.  It  is  true  they  form  part  of 
the  architectural  design  of  the  row  of  houses,  and  for  this  pur- 
])Ose  appear  to  belong  to  the  defendant's  house.  But  they  are 
751]  i^^  pa^t  *of  the  house  "  occupied  "  by  Phipson,  for  neither 
he  nor  the  defendant  as  occupier  had  any  enjoyment  of  them; 
and  there  are  no  other  words  capable  of  passing  them.  The 
plan  attached  to  the  conveyance  is  erroneous,  and  cannot  bo 
relied  on  by  either  party,  as  the  base  of  the  pillar  and  the  party 
wall  are  relatively  misplaced. 

jWitv'sifj,  Q.C.,  Bidwery  Q.C.,  and  Graham^  in  support  of  the 
rule.  Tlie  parts  in  question  form  parts  of  the  defendant's  house, 
and  passed  under  the  words  in  the  conveyance  of  "  the  house 
now  in  the  occupation  of  Phipson."  True,  there  has  been  no 
nctual —  that  is,  physical  —  enjoyment  of  these  parts  ;  but  that 
may  be  said  of  any  of  the  outside  ornaments  of  a  house.  They 
form  part  of  the  house,  and  if  they  are  cut  oft'  the  house  is  no 
longer  the  same  house  as  that  occupied"  by  Phipson.  The  plan 
attached  to  the  conveyance  is  in  the  defendant's  favor;  it  .?how8 
the  base  of  the  column  (and  therefore  all  perpendicularly  above 
it)  to  be  part  of  the  defendant's  house  ;  and  as  to  the  base  of  the 
column  and  the  party  wall  being  relatively  misplaced,  that  is 
only  because  the  plan  is  drawn  too  favorably  for  the  plaintitt*  hy 
putting  the  party  wall  too  far  out.  If  the  parts  in  question  do 
not  belong  to  the  defendant,  there  is  nothing  to  prevent  the 
plaintift'from  defacing  them  in  any  way  he  pleases;  indeed,  he 
can  knock  the  ornamental  part  oft',  and  leave  the  defendant  with 
a  lop-sided  pediment  and  a  portico  with  only  one  pillar.  At 
the  least,  these  parts  must  be  treated  as  a  continuation  oftlie 
party  wall,  to  be  enjoyed  by  both. 

Blackrurn,  J.  Although  we  are  not  agreed,  I  do  not  think 
it  a  case  in  which  any  benefit  could  possibly  be  derived  from 
taking  time  to  consider,  for  the  whole  matter  Hes  in  a  ^'ery  small 
compass,  and  it  is  more  a  question  of  fact  than  of  law.  It  a|>- 
pears  that  the  plaintift'  having  contracted  to  purchase  the  two 
houses,  which  are  built  adjoining  one  another,  the  owners  of 
the  legal  estate,  by  the  plaintift''s  direction,  conveyed  one  of 
them  to  Mr.  Phipson  in  fee.  [The  learned  judge  read  the  dts- 
cription  of  the  house,  including  that  as  to  the  party  wall]  It 
is  pretty  clear,  therefore,  that  what  was  conveyed  to  Phii»soii 
was  all  the  house  then  in  his  occupation.  AVe  have  no  evidiMico 
as  to  what  was  the  occupation  of  the  premises  before  him.  That 
752]  qnestion  beino^  left  to  the  Court,  who  *are  to  draw  con- 
clusions of  fact,  we  have  to  decide  what  was  conveyed.  The 
conveyance  expressly  conveys  the  walls  (though  that  was  un- 
necessary, as  a  conveyance  of  a  house  of  course  includes  the 
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Avails),  elccpt  the  wall  dividing  the  two  houses,  which  is  to  bo 
enjoyed  by  the  respective  owners  as  a  party  wall.  iJut  as  to 
that  there  is  no  question ;  the  question  is,  whether  the  external 
parts  of  the  building  which  the  plaintiff  claims  really  belong  to 
the  plaintiff  or  defendant.  The  exact  question  which  we  have 
to  decide  is,  what  was  the  house  that  was  occupied  by  Pliipson 
at  the  time  the  conveyance  to  him  was  made.  On  that  point 
we  have  but  two  pieces  of  evidence  to  look  to.  The  first  is  the 
photograph.  Any  one  looking  at  that  would  not  fail  to  come  to 
the  conclusion  that  the  defendant's  house  extended  so  far  as  to 
include  the  whole  of  the  nine  feet  projection.  No  one  from  the 
outside  would  doubt  that  the  whole  of  the  part  inside  the  pro- 
jection belonged  to  the  defendant's  house.  But,  in  point  of 
fact,  two  or  three  feet  inside  belong  to  the  plaintitt''s  rooms,  the 
middle  line  of  the  party  wall,  which  divides  the  plaintiff's  house 
from  the  defendant's  house,  being  about  that  distance  from  the 
outer  edge  of  the  projection  ou  the  plaintiff's  side.  So  that 
*.vhen  you  come  to  look  at  the  inside  you  &nd  that  from  two  to 
three  feet  of  the  wall,  which  any  one  looking  from  the  outside 
would  certainly  say  was  part  of  the  defendant's  house,  is  in  reality 
the  wall  which  is  built  for  the  purpose  of  keeping  out  the  wind 
and  weather  from  the  plaintiff's  rooms  inside.  Therefore,  I 
should  say,  primfi  facie,  that  this  would  be  part  of  the  plaintifl*'s 
house,  and  not  part  of  the  defendant's  house. 

In  answer  to  this,  what  is  urged  on  the  part  of  the  defendant 
is,  that  part  of  the  space  which  goes  beyond  the  party  wall  is 
occupied  by  a  pillar  which  supports  a  portico,  and  that  that  pillar 
is  so  much  intended  to  support  the  top  of  tiie  portico  that  it  may 
well  be  said  that  the  pillar  and  this  part  of  the  portico  are  part 
of  the  defendant's  house.  If  that  were  so,  that  would  not  carry 
a  verdict  for  the  defendant,  for  the  defendant  claims  a  considera- 
ble portion  beyond  this.  But  it  is  part  of  the  defendant's  house 
only  in  this  sense,  that  any  one  looking  at  the  outside  would  see 
that,  for  the  purpose  of  general  architectural  effect,  the  front 
has  been  built  so  as  to  make  it  appear  as  if  the  defendant's  hous3 
extended  to  the  extreme  edge  of  the  projection.  But  this  mere 
architectural  ornament  *is  not  a  thing  which  the  defendant  [753 
would  use  more  than  any  other  person.  It  seems  to  me  that 
the  plaintiff"  would  enjoy  the  architectural  beauties  of  the  street 
as  much  as  the  defendant;  so  would  the  neighbors.  I  think 
that  these  external  ornaments  were  not  conveyed.  What  was 
conveyed  was  what  Mr.  Phipson  used  and  enjoyed,  and  I  think 
iliat  meant  the  house  he  lived  in,  all  the  interior  he  lived  in,  and 
:is  much  of  the  exterior  as  was  requisite  to  support  and  maintain 
that  interior.  I  think  the  priraS  facie  rule  to  be  taken  when 
you  are  dividing  one  bouse  from  another,  is  to  find  what  the  in- 
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fondant.  If  the  builder  had  carried  a  balcony  over  the  portico 
to  the  extreme  end  adjoining  the  plaintiff's  house,  it  does  not 
seem  to  be  disputed  it  would  have  belonged  to  the  defendant. 
Why  ?  Only  because  it  stood  on  the  soil  of  the  defendant,  and 
would  be  part  of  the  fabric  of  the  house.  So,  in  my  view,  the 
piUar  which  supports  the  portico,  the  cornice  and  the  pediment, 
which  are  necessary  to  complete  the  architectural  fabric  of  the 
house,  are  as  much  part  of  the  house  as  the  balcony  would  be ; 
for  you  cannot  cut  them  off  without  making  the  house  a  difier- 
€iit  structure  from  what  it  was  when  the  owner  sold  it.  I  there- 
fore think  our  judgment  ought  to  be  for  the  defendant,  but  as 
the  majority  of  the  Court  are  of  a  difiereut  opinion,  the  rule 
must  be  discharged,  liule  discharged. 

Attorneys  for  plaintiffs  White  ij*  Burrelt,  for  Weslhorpy  Ipswich. 
Attorney  for  defendant :  Croicdyyfor  Aldous  ^  Pearce^  Ipswich. 


May  31, 1872. 

756]  *WuLFF  AND  Billing  v.  Jay. 

[Law  Reports,  7  Queen's  Bench,  756.] 

Principal  and  Surety  —  Losa  of  Security  —  Discharge  of  Surety — L(ic?ies  of 

Creditor, 

The  plaintiffa  lent  to  B,  and  P.,  who  were  traders,  300?.,  for  the  repayment  of 
which  the  defendant  became  surety.  At  the  time  of  the  loan  B.  &  P.  assigned 
by  deed  dated  the  2Sth  of  August,  1870,  to  the  plaintiffs,  as  security  for  the  debt. 
the  lease  of  their  business  premises  and  plant,  fixtures,  and  things  thereon.  The 
deed  provided  for  tlie  repayment  of  the  loan  upon  the  25th  of  August,  1871,  and 
for  the  payment  of  interest  on  the  25th  of  February,  1871,  and  stipulated,  that 
until  default  in  payment  of  either  the  principal  or  interest,  B.  &  P.  should  con- 
tinue in  possession  of  the  property  assigned  to  the  plaintiffs :  and  that  upon  such 
default  the  plaintiffs  should  not  sell  without  giving  B.  &  P.  one  month's  notice  in 
writing.  This  deed  was  not  registered  under  17  &  18  Vict.  c.  36.  B.  &  P.  failed 
to  pay  interest  upon  the  25th  of  February,  but  the  plaintiffs  did  not  enter  into 
])038esaion.  About  a  week  before  the  5tli  of  August, the  plaintiffs  leceived  notice 
that  B.  &  P.  were  insolvent,  but  they  allowed  tbem  to  continue  in  possession,  and 
on  that  day  B.  &  P.  filed  a  petition  for  liquidation  under  the  bankruptcy  Act, 
1869.  and  were  adjudged  bankrupts.  The  trustee  under  the  bankruptcy  seized 
and    old  the  goods  and  chattels  assigned  by  the  deed : 

Ileldy  that  tlie  plaintiffs,  by  their  omission  both  to  register  the  deed  and  to  seize 
tlie  property  assigned  to  them  on  default  of  payment  of  the  interest,  had  deprived 
themselves  of  the  power  to  assign  the  security,  to  the  surety,  and  that  owing  to 
their  laches  he  was  discharged  to  the  amount  that  the  goods  were  worth. 

Declaration.  That  the  defendant  on  the  25th  of  August,  1870, 
by  deed  covenanted  with  the  plaintifts,  that  he  woild  on  thj 
25th  of  August,  1871,  pay  unto  the  plaintiffs  the  sum  of  75/.,  or 
if  required  so  to  do,  purchase  in  the  names  of  the  plaintiffs  or 
the  survivor  of  them,  in  the  books  of  the  governor  and  company 
of  the  Bunk  of  England,  the  sum  of  82/.  85.  4r/.  three  per 
cent,  reduced  annuities,  and  would  also  on  the  25th  of  August 
in  each  succeeding  year  pay  the  sum  of  75/ ,  or  if  required  so 
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to  do  in  manner  aforesaid,  purcliase  in  the  names  of  the  plaintiffs, 
or  tlie  survivor  of  them,  the  sum  of  82/.  8^.  4d.  three  per  cent, 
reduced  annuities  ;  and  would  also  yearly  and  every  year,  until 
the  sum  of  300/.  sliouhl  be  fully  paid  and  satisfied,  pay  unto  the 
phiin tilts'  interest  on  tlie  sum  of  300/.,  or  on  so  much  thereof 
as  sliould  from  time  to  time  remain  unpaid,  or  unpurchased,  at 
and  after  the  rate  of  5/.  per  cent,  per  annum,  to  be  computed 
from  the  date  of  the  deed,  and  that  in  case  default  should  be 
made  in  the  payment  of  the  sum  of  300/.,  or  in  the  ♦invest-  [757 
ment  of  the  sum  of  329/.  135.  5rf.  three  per  cent,  reduced  annui- 
ties, at  the  times  and  in  manner  mentioned,  the  defendant  would 
forthwith,  after  such  default  should  have  been  made,  upon  the  re- 
quest of  tlie  plaintiffs,  repay  the  plaintiffs  the  sum  of  300/.,  or 
so  much  thereof  as  should  be  unpaid,  or  invest  the  said  sum  or 
the  residue  thereof  then  unpaid,  in  the  purchase  of  329/.  135.  5^/. 
three  per  cent,  reduced  annuities,  or  so  much  thereof  as  should 
not  have  been  repaid  or  invested.  And  the  defendant  did  not 
]  ay  the  'sum  of  75/.  on  the  25th  of  August,  1871,  nor  has  he  paid 
iho  interest  on  the  sum  of  300/.  for  the  year  ending  the  25th  of 
August,  1871 ;  and  although  defendant  made  default  in  payment 
of  the  sum  of  75/.,  the  first  instalment  of  the  sum  of  800/.,  and 
the  i)laintiflRi  requested  the  defendant  to  repay  the  300/.,  yet  the 
defendant  has  not  paid  the  same,  and  the  300/.  and  interest  from 
the  date  of  the  deed  still  remains  wholly  due  in  arroar  and 
unpaid. 

Plea,  upon  equitable  grounds,  that  the  deed  set  out  in  the  de- 
claration was  made  between  one  Burns  of  the  first  part,  defend- 
ant of  the  second  part,  and  the  plaintiffs  of  the  third  part,  and 
by  the  deed  the  plant  and  stock  in  trade  of  Burns  and  his  part- 
ner Pim  were  assigned  to  the  plaintiffs  as  security  for  the  sum 
of  300/.  advanced  by  the  plaintiffs  to  Burns  and  his  partner  Pim. 
And  that  after  the  execution  of  the  deed,  to  wit,  on  the  6th  of 
August,  1871,  a  petition  for  liquidation  was  filed  in  the  London 
Bankruptcy  Court  by  Burns  and  Pim  ;  that  a  trustee  to  thejoint 
estate  of  the  two  petitioners  was  duly  appointed,  and  that  the 
plant  and  stock  in  trade  of  the  petitioners  being  the  same  as- 
signed to  the  plaintifts  by  the  deed  recited  in  the  declaration, 
were  sold  by  public  auction,  of  all  which  premises  the  plaintiffs 
had  due  notice  and  were  well  aware  ;  but  of  all  which  premises 
the  defendant  knew  nothing,  and  receiveil  no  notice;  and  that 
.-uch  plant  and  stock  in  trade  were  more  than  suiiicient  to  cover 
the  sum  advanced  by  the  plaintiffs  to  Burns,  and  to  satisfy  the 
debt,  for  the  payment  of  whicji  the  defendant  became  surety  for 
Burns,  and  entered  into  the  covenants  set  forth  in  the  deed. 
And  that  the  plaintiffs  did  not,  as  it  was  their  duty  to  do,  take 
possession  of  the  plant  and  stock  in  trade,  but  allowed  the  same 
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to  be  taken  possession  of  by  the  trustee  appointed  to  the  joint 
758]  estate  of  Burns  and  Pirn,  and  permitted  the  *8arae  to  be 
8ohl  and  applied  to  the  liquidation  of  the  debts  of  Burns  and 
Pirn,  other  than  to  secure  the  payment  of  which  the  said  plant 
and  stock  in  trade  were  assigned  the  plaintiffs.  And  that  by 
their  conduct  in  this  respect  the  plaintiffs  have  exonerated  the 
defendant  from  the  covenants  entered  into  by  him  in  the  deed 
recited  in  the  declaration. 

Issue  joined. 

At  the  trial,  before  Quain  J.,  at  the  Middlesex  sittings  after 
Hilary  Terra,  1872,  the  following  facts  were  proved.  In  the 
month  of  August,  1870,  Messrs.  Burns  and  Pim,  who  carried 
on  the  business  of  printers  in  partnership,  applied  to  the  plaint- 
iff Billing,  who  was  an  attorney,  for  a  loan  of  money.  Billing 
agreed  to  lend  them  the  sum  of  300i.,  part  of  certain  trust  mo- 
neys in  the  funds,  in  the  name  of  himself  and  the  plaintiff  Wulff; 
and  he  stipulated  that  Burns  and  Pim  should  give  by  way  of 
security  a  mortgage  of  the  lease  of  the  partnership  premises, 
and  of  the  plant,  fixtures,  and  goods  therein,  and  also  that  two 
sureties  should  join  in  a  guaranty  for  securing  the  payment  of 
the  mortgage  money. 

The  mortgage  deed  was  dated  on  the  25th  of  August,  1870, 
and  was  made  between  Burns  and  Pim,  thereinafter  called  thn 
mortgagors,  of  the  first  part,  the  defendant,  thereinafter  called 
the  surety,  of  the  second  part,  and  the  plaintiffs,  thereinafter 
called  the  mortgagees,  of  the  third  part,  and  after  reciting  that 
the  plaintiffs  had  sold  the  sum  of  829/.  135.  bd,  three  per  cent, 
reduced  annuities,  standing  in  their  joint  names,  which  had  pro- 
duced the  sum  of  300/.,  and  that  the  repayment  of  that  sum,  or 
the  repurchase  of  the  sum  of  329/.  18s.  HcLy  should  be  secured, 
tlie  deed  assigned  to  the  plaintiffs  the  partnership  premises,  con- 
sisting of  a  workshop,  for  the  residue  of  a  terra  of  twenty-one 
years,  and  also  assigned  the  plant,  trade  fixtures,  goods,  chattels, 
and  tilings  upon  the  premises,  subject  to  a  proviso  for  redemp- 
tion if  the  mortgagoi^s  should  pay  to  the  raortgagees  on  the2oth 
of  August,  1871,  the  sum  of  75/.,  part  of  the  300/.,  or  if  required 
8)  to  do  by  the  mortgagees,  purchase  in  the  name  of  the  mort- 
gagors the  sum  of  82/.  8^.  4d.  three  per  cent,  reduced  annuities, 
imd  also  on  the  25th  of  August  in  each  succeeding  year,  pay 
75/.  or  purchase  the  sum  of  82/.  85.  4d.  three  per  cent,  reduced 
unnuities ;  and  also  if  the  mortgagees  should  pay  interest  on  the 
759]  sii'^^  ^^^*  300/.  on  or  *8o  much  thereof  as  should  for  the  time 
being  remain  unpaid. or  unrepurchased,  after  the  rate  of  5/.  per 
i-ont.  per  annum  by  equal  half-yearly  payments  on  the  25th  of 
February  and  the  2otli  of  August  in  every  year ;  and. until  de- 
tault  slipujd.  be,  mnde  lyr  the  m6rtg  igors  ip,  thp  paym.put.or, 
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investment  as  mentioned,  the  mortgagors  should  remain  in 
possession  and  receipt  of  the  rents,  profits,  &c.,  of  the  workshop, 
plant,  fixtures,  and  things.  The  deed  contained  a  power  of  sale 
on  default  being  made  in  the  repayment  or  investment  of  the 
principal  sum,  or  in  the  non-payment  of  the  interest,  provided 
that  one  calendar  month's  notice  in  writing  be  given  to  the 
mortgagees  requiring  payment  before  exercising  the  power  of 
sale.  The  deed  contained  covenants  by  the  mortgagors  and  the 
surety,  to  pay  the  principal  and  interest  according  to  the  agree- 
ment of  the  parties. 

The  first  half  year's  interest  became  due  on  tlie  25th  of  Feb- 
ruary, 1871,  and  was  not  paid.  Shortly  afterwards  the  mort- 
gagors became  embarrassed,  and  on  the  5th  of  August,  1871, 
filed  a  petition  for  liquidation,  in  the  London  Court  of  Bank- 
ruptcy, and  were  adjudged  bankrupts  on  the  20th  of  August; 
one  Venn,  a  partner  of  the  plaintift'  Billing,  acting  for  the 
mortgagees  in  the  bankruptcy  proceedings.  Their  insolvency, 
prior  to  the  bankruptcy,  was,  a  week  before  the  petition  was 
tiled,  well  known  to  the  plaintiff  Billing,  to  whom  they  were 
otherwise  indebted.  The  deed  of  assignment  was  not  registered 
under  17  &  18  Vict.  c.  86,  and  the  "trustee  appointed  by  the 
Court  of  Bankruptcy  took  possession  of  the  plant,  fixtures,  and 
things,  which  were  afterwards  sold  for  the  benefit  of  creditors, 
and  realized  300/. 

On  these  facts  a  verdict  was  by  consent  entered  for  the  plaint- 
iffs for  340i.,  leave  being  reserved  to  enter  the  verdict  for  the 
defendant,  the  Court  having  power  to  draw  inferences  of  fact. 

A  rule  was  afterwards  obtained  to  enter  a  verdict  for  the  de- 
fendant, or  to  reduce  the  damages  to  such  sum  as  the  Court 
should  direct,  upon  the  grounds  that  on  the  facts  proved  the  de- 
fendant had  an  equitable  defence  to  the  action,  and  as  surety 
was  discharged  as  to  the  whole  or  part  of  the  claim :  that  the 
equitable  plea  was  proved,  and  that  the  plaintiffs  were  guilty 
of  such  laches  and  conduct  as  would  in  equity  discharge  him  as 
surety. 

H.  T,  Cok,  Q.C.,  and  Gibbons,  showed  cause.  It  will  be  con- 
*tended  for  the  defendant  that  he  is  discharged ;  first,  [760 
because  the  plaintiffs  have  not  registered  the  assignment ;  se- 
condly, because  they  have  been  guilty  of  laches  in  omitting  to 
enter  upon  the  mortgaged  premises  and  to  seize  the  goods  com- 
jM-ised  in  the  deed.  These  grounds  are  untenable.  The  omis- 
.sion  to  register  is  in  itself  of  small  moment,  because,  without 
entry,  the  goods  and  chattels  would  have  passed  to  the  trustee 
in  bankruptcy  as  being  under  the  bankrupts'  order  and  disposi- 
lioc.  This  is  clear  from  Bcuhjer  v.  Shaw  (').  As  there  is  no 
'  (')  2  E.  &  E.,  472  ;  29  L.  S.  (Q.B.),  73. 
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express  power  in  the  deed  to  enter  and  seize,  the  plaintiffs  conld 
only  sell  after  giving  a  month's  notice,  and  mere  laches  on  the 
part  of  the  creditors  in  not  seizing  does  not  discharge  the  surety. 
A  mere  omission  by  the  creditors  to  do  an  act  beneficial  to  the 
surety  does  not  discliarge  him  :  Black  v.  OUoman  Bank  (*). 
Wails  V.  Shuttlcioorih  (')  is  distinguishable  on  the  ground  that 
the  creditor  failed  to  perform  Avhat  he  had  undertaken  to  do. 
In  Story's  Equity  Jurisprudence,  s.  326,  it  is  laid  down  that 
there  is  no  positive  duty  incumbent  on  the  creditor  to  prosecute 
measures  of  active  diligence,  and  therefore  mere  delay  on  his 
part  will  Tiot  amount  to  laches  so  as  to  discharge  the  surety. 
The  plaintiffs  have  done  no  act  against  the  faith  of  the  contract 
with  the  surety,  therefore,  he  is  not  set  free  from  liability : 
Petty  V.  Cooke  (').  At  all  events  the  surety  is  not  altogether  dis- 
charged ;  he  is  discharged  only  pro  tanto  :  Capel  v.  Butler  (^) ; 
Slranr/e  v.  Fooks  (').  Here  the  verdict  can  only-be  reduced  by 
the  amount  for  which  the  goods  sold. 

Prentice^  Q-G.,  and  BakerGreene,  in  support  of  the  rule.  Upon 
the  first  day  for  payment  of  interest,  viz.,  the  25th  of  February, 
1871,  the  debtors  made  default:  the  plaintifts  might  then  have 
entered  and  seized,  although  they  could  not  have  sold  without 
a  month's  notice.  By  entry  and  seizure  they  would  have  de- 
feated the  operation  of  both  17  &  18  Vict.  c.  3G,  and  the  Bank- 
ruptcy Act,  1869, 8. 15,  subs.  5.  The  plaintiffs  were  again  guilty 
of  ladies  in  not  entering  and  seizing  a  week  before  the  filing  oV 
the  debtors'  j)etition  for  liquidation,  at  which  time  the  plaintiff 
Billing  had  notice  that  the  debtors  were  in  insolvent  circum- 
761]  stances.  The  *word3  at  the  end  of  s.  326  in  Story's  equity 
jurisprudence  are  in  defendant's  favor;  the  author  says  that  it' 
the  creditor  by  his  negligence  loses  a  security,  the  loss  will  ope- 
rate at  least  to  the  value  of  the  security  to  discharge  the  surety. 
The  surety  is  protected  as^ainst  the  laches  of  the  creditor,  not 
only  in  equity  but  also  at  law,  by  virtue  of  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  6  ;  by  that  enact- 
n^ent  the  surety,  on  payment  of  the  debt,  is  entitled  to  an  as- 
signment of  all  securities,  possessed  by  the  creditor,  but  in  this 
case  the  security  is  destroyed,  and  therefore  cannot  be  assigned 
to  the  defendant :    Walts  v.  Sliutlleworth  (^)  is  precisely  in  pbint. 

[QuAiN,  J.  An  omission  to  register  a  memorial  of  an  annuity 
bond  discharges  the  surety:  Stratton  v.  RastalL  (®)] 

CocKEURX,  C.J.  This  is  an  action  brought  against  the  de- 
fendant, as  surety.  It  appears  that  as  part  of  the  transaction 
between  the  principal  creditors  and  the  debtors,  there  was  to  be 

(')  15  Mnore  P.  C,  473.  (*)  2  S.  &  S.,  457. 

(•)  5  H.  &  N.,  235 ;  29  LJ..  (Ex.),  229.         {!')  4 Giff.,  408. 
(•)  Law  Kep.,  G  Q.  B.,  790.  (")  2  T.  R..  3C8. 
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a  mortgage  of  the  plant,  trade  fixtures,  and  things  upon  the  debt- 
ors' premises,  by  bill  of  sale  as  security  for  the  principal  debt. 

The  debtors  were  to  remain  in  possession  of  the  things  thus 
mortgaged  until  default,  and  the  creditors  were  to  have  power, 
iu  the  event  of  a  default  in  the  payment  of  the  instalments  of 
the  debt  which  were  to  be  paid  under  the  bill  of  sale,  or  in  the . 
event  of  the  interest,  which  was  to  accrue  from  time  to  time, 
not  being  paid,  to  enter  and  sell  the  things  thus  assigned  upon 
giving  a'month's  notice. 

Now  it  appears  that  in  the  month  of  February  interest  first 
became  due,  and  that  interest  was  not  paid,  and  it  remained  un- 
paid until  the  month  of  August,  when  the  debtors  became  bank- 
rupt. It  further  appears  that  the  insolvent  condition  of  the 
debtors'  »ftairs  was  plain,  and  that  bankruptcy  was  imminent, 
and  had  been  impending  for  some  time  before  it  actually 
took  place ;  and  it  further  appears  that  one  of  the  creditors 
was  cognizant  of  that  fact,  and  was  afterwards,  when  the  bank- 
ruptcy took  place,  solicitors  to  the  proceedings  in  bankruptcy. 
He  was  therefore  perfectly  aware  of  the  bankruptcy  being  im- 
minent. Notwithstanding  he  took  no  steps  either  to  protect 
the  bill  of  sale  by  registration,  or  to  enter  and  take  possession 
of  the  effects. 

*N"ovv,  I  think  there  was  a  twofold  laches  on  the  plaint-[762 
iflTs'  part  —  laches  in  the  first  part  in  not  registering  the  bill  of 
sale.  If  they  had  registered  it  the  effect  would  have  been  that 
the  fixtures  would  have  been  protected.  That  would  not  have 
applied  to  the  other  moveables  which  remaining  in  the  order 
and  disposition  of  the  bankrupt  would  have  been  affected  by  the 
bankruptcy.  But  then  there  was  laches  if  possible  of  a  more 
serious  description  affecting  not  only  the  moveables  but  the  fix- 
tures also.  The  plaintiflFs  might  have  entered  and  taken  pos- 
session upon  the  interest  not  being  paid  at  the  time  when  it  be- 
came due.  Instead  of  doing  this,  however,  they  allow  the 
mortgagors  to  remain  in  possession  when  they  see  that  bank- 
ruptcy is  impending  and  imminent.  I  cannot  doubt  myself  that 
their  intention  was,  that,  being  creditors  ultra  the  amount  thus 
secured,  the  goods  in  question  should  be  available  as  assets 
under  the  bankruptcy,  while  they  had  the  security  of  the  defend 
ant  to  come  upon  in  order  to  get  paid  the  debt  of  300^.  secured 
by  the  sale.  I  think,  looking  at  all  the  circumstances,  it  is  im- 
]>o83ible  to  say  that  the  plaintiffs  did  what  they  ought  to  have 
done  to  realize  the  security  they  possessed.  Cases  have  been 
cited  and  authorities  have  been  referred  to  in  Story's  Equity 
Jurisprudence,  which  abundantly  establish  that  which  is  a  com- 
mon and  well  known  proposition,  that  where  a  debt  is  secured 
by  a  surety,  it  is  the  business  of  the  creditor,  where  he  has  se- 
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eurity  available  for  the  payment  and  satisfaction  of  the  debt,  to 
do  whatever  is  necessary  to  make  that  security  properly  availa- 
ble. He  is  bound,  if  the  surety  voluntarily  proposes  to  pay  the 
debt,  to  make  over  to  the  surety  what  securities  he  holds  in  re- 
spect of  that  debt,  so  that,  being  satisfied  himself,  he  shall  ena- 
ble the  surety  to  realize  the  securities  and  recoup  himself  the 
lunount  of  the  debt  which  he  has  had  to  pay.  This  is  now  a 
well  known  proposition.  Here,  by  registering  tlie  bill  of  sale, 
and  by  afterwards  availing  themselves  of  the  power  which  they 
possessed  to  take  possession,  the  plaintiffs  might  have  secured 
the  paynient  of  the  debt  to  themselves,  or  by  j>rotecting  the  se- 
curities and  holding  them  in  their  hands  they  could  have  made 
ihem  over  to  the  surety  when  the  surety  was  willing,  or  was 
called  on,  to  pay;  but  by  omitting  to  do  what  was  necessary  in 
763]  order  to  place  themselves  in  that  position,  and  by  ♦allow- 
ing bankruptcy  to  supervene  so  as  to  enable  the  trustee  under 
the  bankruptcy  to  take  possession  of  these  goods  adversely,  it 
is  clear  that  they  have  placed  the  surety  in  a  position  very  de- 
trimental and  prejudicial  to  the  surety;  and  for  that  the  surety 
ought  to  have,  according  to  the  general  doctrine,  a  remedy.  1 
think  the  creditors  have  clearly  been  guilty  of  laches  in  not  pro- 
tecting themselves,  and  in  not  availing  themselves  of  these  se- 
curities. Then  it  is  said,  granted  that  at  the  end  of  the  time  when 
the  interest  had  accrued  the  surety  was  liable  both  for  principal 
and  interest,  and  the  principal  and  interest  together  amounted 
to  307/.  lOs.y  although  the  surety  is  entitled  to  say  to  the  credi- 
tors, "  I  am  entitled  either  to  have  such  security  as  you  have 
made  available  for  this  debt,  or  I  am  entitled  to  set  .oft*  the 
amount  against  what  I  owe  you  under  my  agreement  to  indem- 
nity you  against  loss  in  respect  of  this  debt,'*  yet  he  can  only 
say  it  to  the  extent  of  the  value  of  the  security  itself  Now,  it 
appears  that  these  goods  which  the  creditors  might  have  taken 
[jossession  of  and  made  available  for  the  payment  of  the  debt, 
or  to  which  they  might  have  given  the  surety  a  title  in  order 
that  the  surety  inight  recoup  himself  the  amount  of  his  debt, 
were  of  the  value  of  300/.  They  sold  for  300/.  That  is  exactly 
the  amount  of  the  original  principal  debt,  and  there  is  nothing 
to  satisfy  us  that  they  did  not  realize  their  value ;  I  do  not  find 
anything  leading  to  any  other  conclusion  than  that  the  goods 
ilid  in  fact  sell  for  what  they  were  really  worth.  We  must  take 
it,  therefore,  that  all  that  was  realized  was  300/.  Now,  interest 
having  accrued,  the  debt  was  307/.  10s.,  and  in  respect  of  the 
Olid  money,  the  plaintitis  must  have  their  verdict.  There  will, 
therefore,  be  a  verdict  for  the  plaintitts  for  7/.  10^*. 

Hannex,  J.     I  am  of  the  same  opiniou.     I  think  that  the  plea 
is  substantially  proved.     We  are  not  bound  by  thq, exact  terms 
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of  it;  but  I  take  it  to  be  established  that  the  defendant  became 
surety  upon  the  faith  of  there  being  some  real  and  substantial 
security  pledged,  as  well  as  his  own  credit,  to  the  plaintiffs ;  and 
lie  was  entitled,  therefore,  to  the  benefit  of  that  real  and  sub- 
stantial security  in  the  event  of  his  being  called  on  to  fulfil  his 
chity  as  a  surety,  and  to  pay  the  debt  for  which  he  had  so  he-' 
come  8uret3\  He  will,  however,  be  discharged  from  his  liability 
iis  surety  if  the  *creditor3  have  put  it  out  of  their  power  [764 
to  hand  over  to  the  surety  the  means  of  recouping  himself  by 
the  security  given  by  the  principal.  That  doctrine  is  very 
clearly  expressed  in  the  notes  in  Bees  v.  Barrington  (*).  "  As  a 
surety,  on  payment  of  the  debt,  is  entitled  to  all  the  securities 
of  the  creditor,  whether  he  is  aware  of  their  existence  or  not, 
even  though  they  were  given  after  the  contract  of  suretyship, 
if  the  creditor  who  has  had,  or  ought  to  have  had,  them  in  his  full 
possession  or  power,  loses  them  or  permits  them  to  get  into  the 
possession  of  the  debtor,  or  does  not  make  them  effectual  by 
giving  proper  notice,  the  surety  to  the  extent  of  such  security 
will  be  discharged.  A  surety,  moreover,  will  be  released  if  the 
t-reditor,  by  reason  of  what  he  has  done,  cannot,  on  payment  by 
t!ie  surety,  give  him  the  securities  in  exactly  the  same  condition 
MS  they  formerly  stood  in  his  hands."  And  numerous  cases  arc 
cited  in  support  of  those  statements. 

Now,  let  us  see  whether  there  has  been  such  failure  on  the 
part  of  the  principal  creditors  in  this  case.  It  was  argued  by 
Mr.  Cole  that  there  was  no  power  to  do  anything  by  way  of 
realizing  the  securities  until  after  the  month's  notice.  But  that 
is  not  so.  There  is  no  power  to  realize  by  selling  without 
notice,  but  the  mortgagors  arc  only  entitled  to  retam  posses- 
sion of  the  property  until  they  make  default,  and  on  their 
making  default  the  mortgagees  have  the  ordinary  right  of 
mortgagees  to  seize  that  which  is  already  their  property, 
although  they  are  restrained  by  the  terms  of  the  deed  from 
selling  immediately.  Default  was  made,  according  to  the 
terms  of  the  deed,  in  February,  when  the  first  instalment  of  in- 
terest became  due.  Upon  default  taking  place,  the  mortgagees, 
if  they  had  chosen  to  act  upon  the  power  given  them  by  the 
deed,  might  have  taken  possession  of  this  property,  the  effect  of 
which  taking  possession  would  have  been  to  defeat  both  the 
hills  of  sale  act  and  the  order  and  disposition  clause  in  the  bank- 
ruptcy act,  and  they  would  have  been  in  a  position,  therefore, 
to  hold  this  property  as  against  the  trustee  in  bankruptcy.  1 
^am  not  prepared  to  say  that  they  were  guilty  of  such  laches  the 
instant  the  interest  became  due  as  would  have  entitled  the  surety 
to  maintain  that  he  was  released,  but  I  think  that  is  a  question 
0)  2  White  &  Tudor's  L.  C.  4tli  od.,  at  p.  1002. 
3  Eno.  Rep.1  89 
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which  might  have  gone  to  the  jury ;  and  if  I  were  in  the  place 
765]  *<)t*'the  jury  I  should  certainly  find  that  there  had  been 
laches  and  negligence  on  the  part  of  the  plaintiffs.  The  interest 
is  due  in  February,  when  they  might  have  seized,  and  they  take 
jio  step  whatever  until  the  bankruptcy  intervenes  in  August, 
although  shortly  before  the  bankruptcy  took  place  they  became 
aware  that  the  circumstances  of  the  debtors  were  such  as  would 
make  it  right,  in  the  interest  of  all  parties  concerned,  that  the 
security  should  be  protected.  And  the  case  is  all  the  more  strong 
because  one  of  the  plaintiffs  is  an  attorney,  and  therefore  he 
would  he  likely  to  know  the  law;  but  it  is  clear  that  he  having 
delayed  so  long  to  take  possession,  there  were  circumstances 
from  which  the  jury  would  be  warranted  in  finding  that  there 
was  negligence  on  the  part  of  the  plaintiffs  in  that  respect,  and 
in  consequence  of  that  negligence,  the  value  of  this  security  has 
been  lost. 

Then  with  regard  to  the  amount:  w^hen  the  first  payment  of 
interest  became  due,  the  surety  at  one  and  the  same  moment 
becomes  liable  to  pay  300/.,  and  71.  10s.  That  was  the  amount 
for  which  he  was  liable.  I  think  he  was  not  liable  for  anything 
more  than  that,  because  being  discharged  from  the  principal 
sum  by  the  laches  of  the  creditors,  he  is  also  discharged  from 
that  which  is  incident  to  the  principal,  namely,  the  interest;  but 
that  does  not  apply  to  the  interest  which  became  due  at  the  same 
moment  as  the  principal  became  due,  and  which  therefore  was 
a  debt  or  a  liability  which  then  accrued  to  the  surety.  Then,  if  the 
security  had  been  handed  over  to  him,  as  the  event  shows,  he 
would  not  have  been  able  to  realize  by  way  of  recouping  him- 
self more  than  300/.,  and  it  follows  he  would  remain  liable  for 
71.  105.,  and  I  think  therefore  that  the  verdict  ought  to  be  re- 
duced to  that  amount. 

QuAiN,  J.  I  am  of  the  same  opinion.  The  rule,  as  it  is  laid 
down  by  Stuart,  V.C.,  in  Strange  v.  Fooks  (*),  is  in  these  words : — 
*' It  is  perfectly  established  in  this  court,  that  if  through  any 
neglect  on  the  part  of  the  creditor,  a  security  to  the  benefit  oV 
which  a  surety  is  entitled  is  lost,  or  is  not  properly  perfected, 
the  surety  is  discharged."  It  seems  to  me  that  this  case  comes 
directly  within  that  rule.  The  deed  expressly  provides  that, 
766]  "  Iw  *^^^  mean  time,  and  until  default  be  made  by  the 
mortgagors  in  the  payment  or  investment,  as  hereinafter  men- 
tioned, the  mortgagors  shall  remain  in  the  possession  and  re- 
ceipts of  the  rents  and  profits  of  the  premises,  plant,  fixtures, 
and  things,"  and  it  gives  the  mortgagees  the  right  to  seize  on 
default  being  made,  and  every  other  remedy,  except  selling,  fur 

Q)  4  Giff  at  p.  413. 
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which  it  is  requisite  that  there  should  be  a  month's  notice.  Now 
that  being  the  case,  the  debtors  make  default  on  the  25th  of 
February,  1871,  and  the  mortgagees  take  no  steps  to  protect  the 
goods  from  the  operation  of  the  bills  of  sale  act,  if  it  is  within 
tliat  act,  or  from  the  reputed  ownership  clause  in  the  bank- 
ruptcy act.  They  do  not  take  possession  of  the  fixtures  or 
plant,  or  any  of  these  ^roods,  but  allow  the  property  in. them  to 
pass  to  the  trusted.  The  mortgagees  well  knew  the  state  of 
their  debtors,  one  of  the  mortgagees  being  the  attorney  who 
conducted  the  bankruptcy  proceedings.  The  result  is,  that  the 
mortgagees  stand  by  and  allow  tlie  whole  of  this  property  to  be 
swept  away  by  the  trustee  in  bankruptcy,  and  sold  for  the  benefit 
of  the  estate.  It  appears  to  me,  therefore,  that  that  property 
which  has  been  allowed  to  be  sold  by  the  mortgagees,  is  the  very 
property  which  the  surety  was  entitled  to  have  handed  over  to 
him  if  he  paid  the  sum  that  was  due,  viz.,  307/.  105.  It  seems 
to  me  to  fall  precisely  within  the  rule  that  has  been  referred  to, 
and  that  pro  tanto  the  surety  is  discharged,  and  the  verdict  ought 
to  stand  only  for  71.  10s. 

Bale  absolute  to  reduce  the  damages  accordingly. 

Attorneys  for  plaintiffs :  Billing  ^  Venn. 
Attorneys  for  defendants :  Mcrriman^  Powell  ^  Co. 


If  the  creditor  hold  a  policy  of  in- 
surance on  the  life  of  the  debtor,  a 
surety  is  released,  to  the  extent  of  the 
policy,  if  the  creditor  allow  it  to  become 
forfeited  for  non  payment  of  premiums. 
JSauU  V.  Union  Bank,  30  How.  Prac, 
105,  45  Barb.,  111. 

So  if  a  note  be  delivered  to  a  creditor, 
as  collatenJ  security,  he  is  bound  to  the 
same  dUigence  as  a  bailee  for  hire  in 
attempting  a  collection.  If  the  amount 
of  the  note  be  lost,  through  failure  to 
collect,  the  creditor  is  liable  therefor. 
Wakeman  v.  Oovidy    10  Bosw..  208: 


Smith  V.  Wilson,  Andrews  v'Eng.)  Hep., 
190,  228, 1  Sto.  Eq.  Jur.,  §  320. 

So  if  a  creditor  by  any  act  incapacitate 
himself  from  subrogating  the  surety  to 
his  rights.  Chester  v.  Bank,  16  N.  Y., 
330 :  1  Sto.  Eq.  Jur.,  g§  325,  o,  326. 

Mere  delay,  however,  by  a  creditor 
in  not  taking  legal  measures  upon  the 
obligation  of  the  principal  debtor,  on 
which  the  surety  is  liable,  will  not  dis- 
charge the  latter.  Looney  v.  Hughes, 
26  N.  Y.,  Rep.,  514,  622.  Smith's  Man. 
of  Eq.,  85 ;  1st  Am.  ed.,  1  Sto.  Eq.  Jur., 
§326. 


415]  *  C  A  S  E  S 

DSTEBXmBD  BT  THE 

COURT  OF  COMMON  PLEAS, 


AND  BT  THE 


COURT  OF  EXCHEQUER  CHAMBER 

ROR  AND  APPEAL  FROM  THE  COURT  OF  COMMON 

ZN  AND  ArTEB 

TRINITY  TERM,  XXXV  VICTORIA. 


July  5, 1873. 

Bayley  V.  The  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company. 

[Law  Reports,  7  Common  Pleas,  415.] 

Master  and  Servant  —  Railway  Company —  Responsibility  of  for  Act  of  Servant  — 
Scope  of  Employment, 

A  person  who  puts  another  in  his  place  to  do  a  class  of  acts  in  his  absence 
necessarily  leaves  him  to  determine,  according  to  tlie  circumstances  which  arise, 
when  an  act  of  that  class  is  to  be  done,  and  trusts  him  for  the  manner  in  which 
it  is  done  ;  consequently  he  is  answerable  for  the  wrong  of  the  person  so  intruste<l, 
either  in  the  manner  of  doing  such  an  act,  or  in  doing  such  an  act  under  circum- 
stances in  which  it  ought  not  to  have  been  done,  provided  that  what  is  done  is 
not  done  from  any  caprice  of  the  servant,  but  in  the  course  of  the  employment. 

The  plain tiflF,  a  passenger  on  the  defendants'  line  of  railway,  sustained  injuries 
in  consequence  of  being  violently  pulled  out  of  a  railway  carriage  by  one  of  the 
defendants'  porters,  who  acted  under  an  erroneous  impression  that  the  plaintiff 
was  in  the  wrong  carriage.  The  defendants'  bye-laws  did  not  expressly  author- 
ize the  company's  servants  to  remove  any  person  being  in  a  wrong  carriage,  but 
they  provided  that  no  person  should  be  allowed  to  enter  any  carriage  or  to  travel 
therein  without  having  first  paid  his  fare  and  taken  a  ticket,  'i'hey  likewUe 
provided  that  the  porters  should  act  under  the  orders  of  the  station  master,  &c.. 
and  do  all  in  their  power  to  promote  the  comfort  of  the  passen^^ers  and  the  in- 
terests of  the  company : 

Held,  that  the  act  of  the  porter  in  pulling  the  plaintiff  out  of  the  carriage  was 
an  act  done  within  the  course  of  his  employment  as  the  defendants'  servant,  and 
one  for  which  they  were  therefore  responsible. 

Declaration:  1st  count  for  an  assault;  2cl  count  for  impro- 
per and  negligent  conduct  towards  the  plaintift*  when  a  pnssen- 
ger  on  the  defendants'  railway,  on  the  part  of  the  defendants' 
servants,  by  pulling  the  plaintiff  out  of  a  carriage,  whereby  he 
sustained  various  injuries. 

Plea :  Not  guilty.    Issue  thereon. 

At  the  trial  before  Channel!, B.,  at  the  Chester  assizes,  the  facts 
appeared  to  be  as  follows  :  The  plaintiff  had  taken  a  ticket  from 
Guide  Bridge,  the  station  at  which  the  occurrence  which  gave 
rise  to  the  action  took  place,  for  Macclesfield,  and  had  taken 
his  seat  in  a  train  for  the  purpose  of  proceeding  to  his  destina- 
tion.   Just  before  the  train  started  lie  inquired  of  a  porter  whe- 
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thcr  he  was  in  the  proper  train  for  Macclesfield.  The  porter 
supposed  he  was  not,  and  said  that  he  was  in  the  wrong  train 
and  must  come  out,  and  just  as  the  train  was  getting  in  motion 
he  violently  pulled  *him  out,  and  both  falling  on  the  [416 
l)latform  the  plaintiff  received  the  injuries  complained  of.  The 
plaintift'was  in  fact  in  the  right  carriage. 

The  bye-laws  of  the  company  provided  that  the  porters  should 
act  under  the  orders  of  the  clerks  in  charge,  station  masters, 
station  inspectors,  and  foreman ;  that  they  should  do  the  work, 
and  attend  to  whatever  business  they  might  have  assio^ned  to 
them,  exerting  themselves  for  the  good  order,  regularity,  and 
cleanliness  of  the  trains  and  stations  where  they  might  be  placed, 
and  do  all  in  their  power  to  promote  the  comfort  of  the  passen- 
gers and  the  interests  of  the  company. 

•The  bye-laws  also  provided  that  no  passenger  should  be  al- 
lowed to  enter  any  carriage  on  the  railway,  or  to  travel  therein 
upon  the  railway,  withouthaving  first  paid  his  fare  and  obtained 
a  ticket,  and  also  if  a  guard  had  any  reason  to  believe  that  a 
passenger  was  not  in  the  proper  carriage  he  might  request  him 
to  show  his  ticket,  for  the  purpose  of  having  any  irregularity 
corrected,  and  excess  fare  paid,  if  any  due.  They  also  provided 
that  a  person  insisting  on  smoking  m  a  non-smoking  carriage, 
or  intoxicated,  might  be  removed  from  the  carriage ;  but  they 
did  not  expressly  provide  that  a  passenger  might  be  removed 
when  in  a  wrong  carriage. 

On  these  facts  the  verdic^  was  entered  for  the  plaintift'  for 
200/.,  the  damages  found  by  the  jury,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit,  on  the  ground  that 
they  were  not  responsible,  under  the  circumstances,  for  the  wil- 
ful and  unauthorized  act  of  the  porter,  as  not  being  within  the 
scope  of  his  employment,  and  that  there  was  no  evidence  of 
liability. 

A  rule  nisi  was  accordingly  obtained,  against  which 

June  19.  McInfyrCj  Q.C.,  showed  cause.  The  act  of  the 
j»orter  in  dragging  the  plaintiflf  out  of  the  carriage  was  an  act 
Hone  by  him  within  the  scope  of  his  employment,  and  one  there- 
fore for  which  the  defendants  are  responsible.  It  is  true  that  the 
jilaintiif  was  not  in  the  wrong  carriage,  but  the  porter  thought 
lie  was,  and  intended  to  remove  him  in  pureuajice  of  his  sup- 
posed authority  to  prevent  passengers  from  being  in  the  wrong 
carriages. 

[WiLLES,  J.  This  is  not  like  the  case  of  Lyons  v.  Martin  (*), 
*where  the  act  was  a  wilfully  illegal  act,  wholly  without  [417 
the  scope  of  the  employment.  It  cannot  be  that,  two  men  being 
in  the  same  carriage,  such  carriage  being  right  for  one  and 

0)  8  A.  &  E.,  613. 
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wrong  for  the  other,  and  both  being  violently  pulled  out  and 
injured  like  the  present  plaintiif,  the  one  in  the  wrong  carriage 
may  maintain  his  action,  and  the  one  in  the  right  carriage  can- 
not".] 

Limpus  V.  London  General  Omnibus  Co,  (*)  is  directly  in  point. 
There  the  act  done  was  in  contravention  of  the  express  instruc- 
tions of  the  defendants.     See  also  Seymour  v.  Greenioood  (^). 

Horatio  Lloyd  {Hughes  with  him)  supported  the  rule.  It  can- 
iu)t  be  within  the  scope  of  a  porter's  duty  to  remove  a  person 
from  the  right  carnage.  The  bye-laws  of  the  company  give  no 
instructions  to  the  company's  servants  to  remove  passengers, 
except  in  two  cases,  viz.,  where  a  passenger  insists  on  smoking 
(»r  is  intoxicated.  If  a  person  is  supposed  to  be  in  a  wrong  car- 
liage,  he  can  only  be  requested  to  show  his  ticket,  so  that  any 
irreguhirity  may  be  corrected,  and  excess  fare  paid. 

[WiLLES,  J.  Surely  there  must  be  authority  to  remove  in 
various  otlier  cases  than  those  of  smoking  and  intoxication. 
Suppose,  for  instance,  a  passenger  begins  cutting  the  linings  or 
otherwise  damaging  the  carriage.  If  a  man  were  in  a  carriage 
without  a  ticket,  and  refused  to  come  out,  would  there  not  be 
authority  to  treat  him  as  a  trespasser  and  pull  him  out,  using 
no  more  force  than  necessary  ?] 

^o  such  })Ower  is  expressly  given  to  the  company's  servants 
and  it  is  submitted  that  it  cannot  be  implied.  I'he  case  of 
Limpus  V.  London  General  Omnibus  Co,  (*)  is  distinguishable. 
In  that  case  Wightman,  J.,  disseiited,  and  Crompton,  J.,  seems 
to  have  doubted  considerably.  Under  these  circumstances  the 
doctrine  of  the  case  is^  hardly  one  to  be  extended.  The  acts  there 
do'ne  were  done  for  the  benefit  of  the  defendants  in  the  course 
of  a  competition  between  the  defendants  and  others,  and  con- 
stituted a  mode  of  doing  what  the  defendants'  servant  was 
employed  to  do.  Obviously  a  master  cannot,  by  general  instruc- 
tions as  to  the  mode  of  doing  the  act  authorized^  such  as  to 
drive  carefully  and  so  forth,  exonerate  himself  from  the  conse- 
418]  quenccs  of  his  servant's  *negligence  or  improper  conduct 
in  doing  such  act.  Here  the  porter  was  doing  that  which  be 
had  no  authority  whatever  to  do.  In  Seymour  \\  Greenioood  {^) 
the  servant  was  acting  within  the  scope  of  his  authority  in  doing 
the  act  complained  of,  though  he  did  it  violently  and  recklessly. 

Thev  also  cited -4/fe/i  \!~ South  Western  By.  Co.  (^),  Walker  \\ 
South  '^Eastern  Jiy.  Co.  {%  Roe  v.  Birkenhead,  tfc\,  7?y.  Co.  (*), 
Boulton  V.  South  Western  By.   Co.  (^,  Goff  v.  Nurth  Western  By. 

(»)  1  H.  &  C,  520  ;  32  L.  J.  (Ex.).  34.  (*)  Taw  Rftp,  5  C.  P.,  640. 

(^)  6  H.  &  N.  359 ;  7  H.  &  N..  355  ;  (*)  7  Ex..  30. 

30  L.  J.  (Ex.),  189.  327.  (•)  Law  Kep.,  2  Q  B.,  534. 
(»)  Law  Rep.,  6  Q.  B..  05. 
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Co.  n,  E'lwards  v.  North  Western  B^.  Co.  ('),  McKenzie  v.  3U 
Leoa  (').  Cur.  adv.  vult. 

July  5.  The  judgment  of  the  Court  (Willes,  Keating,  and 
Byles,  JJ.)  was  delivered  by 

WiLLES,  J.  This  was  a  rule  to  enter  a  nonsuit.  The  action 
was  for  an  assault  committed  upon  the  plaintitt*  by  a  porter  in 
the  employment  of  the  defendants,  who  wrongfully  removed  the 
plaintiff  from  a  railway  carriage.  No  objection  was  raised  as 
to  the  form  of  action.  The  jury  found  for  the  plaintiff;  and  the 
question  is  whether  there  was  evidence  upon  which  the  jury 
might  lawfully  find  such  an  authority  to  the  porter  as  would 
make  the  defendants  liable. 

The  plaintiff',  having  his  ticket,  and  being  in  a  carriage  on  the 
line,  inquired  of  the  porter  whether  he  was  in  the  proper  train 
for  his  destination.  The  porter  fancied  that  he  was  not,  and  so 
informed  him;  and,  the  train  having  either  started  or  being 
about  to  start,  the  porter  pulled  the  plaintiff  out  of  the  carriage, 
and  in  so  doing  seriously  hurt  him.  In  fact  the  porter  was 
wrong,  and  the  plaintiff  was  in  the  right  carriage.  The  porter, 
in  order  to  exculpate  the  company,  c<uitradicted  the  plaintiff's 
statement,  and  also  said  that  he  had  no  authority  to  do  what 
was  alleged.  Tiie  jury,  however,  disbelieved  him,  and  believed 
the  plaintiff;  and  theleave  reserved  is  founded  upon  his  evi- 
dence. 

♦Evidence  was  given  of  the  rules  of  the  company  as  to  [419 
the  employment  of  their  servants.  The  general  rule  relating  to 
porters  was  the  following:  "92.  Porters  are  to  act  under  the 
orders  of  the  clerks  in  charge,  station  masters,  station  inspectors, 
and  foremen.  They  are  to  do  the  work  and  attend  to  whatever 
business  they  may  have  assigned  to  them,  exerting  themselves 
for  the  good  order,  regularity,  and  cleanliness  of  the  trains  and 
stations  where  they  are  placed,  and  do  all  in  their  power  to  pro- 
mote the  comfort  of  passe)ujers  and  the  interests  of  the  company  J** 

By  the  bye-law  1,  "  a^o  passengers  will  be  allowed  to  enter  any 
carriage  on  the  railway,  or  to  travel  therein  upon  the  railway, 
without  having  first  paid  his  fare  and  obtained  a  ticket,"  &c. : 
and  then  follow  regulations  for  the  production  of  the  ticket. 

It  was  argued  that  there  was  nothing  in  the  rule  or  bye-laws 
to  give  a  power  of  removal ;  but,  who  is  to  prevent  the  passen- 
ger in  a  wrong  carriage  from  being  "  allowed  to  travel  therein 
upon  the  railway"?  Can  no  officer  remove  him?  The  same 
question  might  arise  as  to  the  person  trespassing  upon  the  rail- 
way :  and,  upon  the  question  being  put  during  the  argument  to 
counsel  for  the  company,  who  is  to  remove  such  a  trespasser, 

(')  3  E.  &  E.,  672 ;  30  L.  J.  (Q.B,),  148.        (»)  Law  Rep.,  5  C.  P.,  445. 
O  10  Bing.,  385. 
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the  answer  w<as,  "  Send  for  a  policeman."  That  policemiin, 
however,  would  have  no  more  power  than  the  porter;  indeed, 
not  80  much;  for,  against  wilful  trespassers,  the  porter  would 
liave  a  power  of  removal  under  the  act  for  regulating  railways  ('). 
If  the  rules  do  not  impliedly  give  such  a  power,  which  it  seems 
they  do,  it  is  at  least  a  question  for  the  jury  whether  a  jmrtor. 
who  is  to  turn  his  hand  to  anything,  exercising  upon  a  railway, 
in  the  supposed  '^interests  of  the  company,"  the  power  of  re- 
moving a  passenger  from  the  train,  did  so  under  a  general  au- 
thority to  remove  trespassers. 

If  the  jury  find  in  the  affirmative,  then  the  company  are  liable 
for  an  abuse  of  the  authority.  It  is  not  sufficient,  in  order  to 
excuse  a  master,  to  show  that  the  particular  act  was  wrongful,  or 
oven  tliat  the  servant  was  warned  not  to  do  what  was  wrong. 
In  any  case  of  collision  in  which  the  master  takes  no  part,  he 
has  his  remedy  against  the  servant  for  misconduct  and  breach 
of  authority  as  between  them,  although  a  third  person  injured 
by  the  wrongful  manner  of  an  act  done  by  the  servant  in  the 
420]  course  of  liis  employment,  *has  his  remedy  against  both 
the  servant  and  the  master.  A  person  who  puts  another  in  his 
place  to  do  a  class  of  acts  in  his  absence,  necessarily  leaves  him 
to  determine,  according  to  the  circumstances  that  arise,  when 
an  act  of  that  class  is  to  be  done,  and  trusts  him  for  the  manner 
in  which  it  is  done;  and  consequently  he  is  held  answerable 
for  the  wrong  of  the  person  so  intrusted  either  in  the  manner 
of  doing  such  an  act,  or  in  doing  such  an  act  under  circum- 
stances in  which  it  ought  not  to  have  been  done ;  provided  that 
what  was  done  was  done,  not  from  any  caprice  of  the  servant, 
but  in  the  course  of  the  employment.  The  authorities  are  col- 
lected in  the  case  of  The  Thetis  (-). 

The  case  of  Lyons  v.  Martin  (^)  was  relied  upon  for  the  de- 
fendants as  furnishing  an  appropriate  illustration.  There,  the 
master  was  held  not  answerable  for  the  act  of  a  servant  em- 
ployed to  impound  sheep  found  upon  his  master's  land,  but 
who  thought  proper  to  impound  sheep  found  upon  the  highway 
out  of  the  land.  If  he  had  improperly  impounded  sheep  found 
upon  his  master's  land,  the  decision  would  have  been  different. 

This  comparison  of  passengers  to  trespassers  or  supposed  tres- 
passers in  the  form  of  sheep  or  otherwise,  does  not,  however, 
justly  represent  their  condition.  They  are  for  valuable  consi- 
deration entitled  to  use  the  company's  line,  a?H]  to  be  waite<l 
upon  by  the  company's  servants  on  their  way.  And  it  did 
sound  startling  to  hear  it  argued  that  because  of  this  right,  and 
because  of  its  being  wrong  to  interfere  with  or  injure  them,  an 
act  done  by  a  servant  of  the  company,  though  of  a  class  autho- 

0)  3  &  4  Vict.  c.  97,  8.  10.       O  Law  Rep..  3  A.  &  E.,  3Go.       (*)  8  Ad.  &  E.,  512 
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rized  as  against  a  trespasser,  gives  no  remedy  to  a  person  in  the 
right.  If  a  porter  roughly  and  negligently  showing  or  helping 
a  passenger  into  a  carriage  were  to  mislead  or  injure  him,  he 
would  be  acting  in  the  course  of  his  employment  within  the 
scoi)e  of  rule  92,  and  the  company  would  be  liable;  and  why 
not  for  the  passenger's  being  by  the  same  servant  acting  in  the 
supposed  interest  of  the  company  roughly  and  negh'gently  put 
out  of  a  carriage  where  he  was  entitled  to  be  ?  The  distinction 
would  be  a  refinement  for  which  the  Jaw  as  yet  furnishes  no  pre- 
cedent. 

There  was  evidence  of  an  authority  to  remove  a  person  in  a 
wrong  carriage  abused  by  a  blundering  servant  of  the  company 
in  pulling  the  plaintitt'  out  of  the  right  one,  in  the  supposed 
''interests  *of  the  company;''  and  the  rule  to  enter  a  [421 
nonsuit  ought  to  be  discharged.  Hale  discharged. 

Attorneys  for  plaintiff:   Lewis  J-  St^nsfor  Iligginbotham  ^  Bar- 
vhti/. 
Attorneys  for  defendants :   Cunliffe  ^  Beaumont. 


A  conductor  sued  for  assault  and 
battery,  if  he  intend  to  justify  patting 
plainti^off  thecara  for  non-compliance 
with  a  rule  of  the  company,  must  plead 
such  rule,  so  that  the  court  can  see  it 
was  reasonable,  and  that  the  acts  which 
constitute  the  alle<^cd  assault  and  bat- 
tery were  done  under  and  pursuant  to 
such  regulations.  Pier  v.  Finch,  29 
Barb,  170. 

The  conductor  is  an  agent  of  the  com- 
pany in  demanding  fare  and  putting  oif 
a  passenger  for  an  alleged  non- payment, 
and  the  company  is  liable  for  his  acts. 
PoHer  V.  New  York  Central  Rail  Road, 
iJ4  Barb,  353  ;  Meyer  v.  Second  Avenue 
Rail  Road,  8  Bosw.,  305 ;  Passenger,  etc., 
V.  Young,  21  Ohio,  St.  K.,  518. 

But  if  the  conductor  without  cause  or 
pretended  cause,  throw  a  passenger  off 
who  is  waiting  to  get  off  when  the  cars 
htop,  the  company  is  not  liable.  Isaacs 
V.  Third  Avenue' Rail  Road,  47  N.  Y., 
122, 126. 

The  test  is  whether  the  act  was  done 
in  the  line  of  duty,  and  within  the 
srope  of  the  authority  conferred  by  the 
master.  iHrutca  v.  Third  Avenue  Rail 
Road,  47  N.  Y.,  12G ;  Bryant  v.  Rich, 
108.  Mass..  180. 

Though  a  passenger  may  be  ejected 
for  non-payment  of  fare,  it  must  not  be 
done  while  the  cars  are  in  motion.  San- 
ford  V.  Eighth  Avenue  Rail  Road,  23 
N.  Y.,  343. 

And  not  with  excessive  force.  Jliggias 

3  Enq.  Bep.  40 


V.  Watervliet  Turnpike  Co.,  40  N.  Y.,  23. 
The  company  is  responsible  for  circum- 
stances  of  aggravation  which  attend 
the  wrong,  and  for  exemplary  damages. 
Savford  v.  EiglUh  Avenue  Rail  Road, 
23 N.  Y.,343;  Goddardv,  Grand  Trunk 
e^^.,  57  Maine,  202. 

The  case  of  Isaacs  v.  T/tird  Avenue 
Rail  Road,  47  N.  Y.,  122,  will  probably 
be  adhered  to  in  that  state  but  it  seems 
to  the  editor,  with  all  deference  to 
the  highest  court  of  his  own  state, 
without  any  design  to  question  the 
soundness  of  the  law  there  laid  down, 
that  the  rule  laid  down  by  the  Court  of 
App(ials  in  Kentucky  {SJurley  v.  Bill 
ingSr  8  Bush  Ky.,-147),  is  the  safer  one 
That  court  held  that  common  carriers  of 
passengers  are  held  to  the  strictest  res- 
ponsibility for  care,  vigilance  and  skill 
on  the  part  of  themselves  and  those  em- 
ployed by  them  and  that  the  carrierm  ust 
not  only  protect  his  passengers  against 
the  violence  and  insults  of  strangers,  and 
co-passengers,  but  a  fortiori  against  the 
violence  and  insults  of  his  own  servants. 
Accordingly  the  company  was  held 
liable  for  an  assault  upon  a  passenger 
by  the  cloj-k  of  its  boat.  To  the  same 
effect  is  Goddard  v.  Grand  Trunk,  etc., 
57  Maine,  202, 10  Am.  Law  Reg..  N.  S.. 
17 ;  and  the  still  more  recent  case  of 
Bryant  v.  Rich,  10(J  Mass.,  180,  review, 
ing  the  authorities. 

In  the  latter  case  it  was  Iield  that  the 
proprietors  of  a  steaia  beat  for  cftrryix\g 
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passengers,  are  liable  for  an  assault  and  committed  an  assault  and  battery  upon 

battery  committed  by  their  steward  and  him  it  is  clear  that  the   defendants 

table  waiters  on  a  passenger  who  in-  would  not  have  been  liable ;  see  Eaton 

terf  ered,  by  a  proper  remark,  upon  their  v.  European  etc.,  59  Maine,  520. 

rude  treatment  of  a  relative  and  fellow  It  was  held  in  Drew  v  Sixth  Avenue 

])assenger,  the  court  laying  down  what  Hail  lioad,  26  N.  Y.,  49,  that  it  was  part 

we  believe  to  be  the  true  rule  as  fol-  of  the  duty  of  a  driver  or  brakemau  to 

lows :  "  As  a  general  rule  the  master  is  assist  a  passenger  in  getting  upon  a  car ; 

liable  for  what  his  servant  does  in  the  and  so  of  a  conductor  to  assist  him  in 

course  of  his  employment ;  but  in  regard  getting  off;  Dow  v.  Sixth  Atenve  Bail 

to  matters  ichoUy  disconnected  from  the  Jioad,  2  Trans.  App.,  246,  S.  C. ;  sub  nom. 

iiercice  to  be  rendered,  the  7na«ter  IB  under  Drew  v.   Sixth  Avenue  Rail  Road,  3 

no  responsibility  for  what  the  servant  Keyes,  429.    The  grounds  taken  in  the 

does  or  neglects  to  do.    The  reason  is  Kentucky  case  do  not  appear  by  the 

that  in  regard  to  such  matters  he  is  not  report  to  have  been  taken  by  counsel  in 

a  servant.     If,  therefore,  any  of    the  laaacs  v.  Third  Avenue  Rail  Road,  nor 

otficers  or  men  connected  with  the  run-  is  it  discussed  by  the  Court,  and  it  is 

ning  of  the  defendant's  boat  had  met  not  impossible  that  the  court  of  Appeals 

the  plaintiff  in  the  street  or  elsewhere  of  New  York,  would  follow  it,  if  taken 

in  a  position  tchoUy  disconnected  from  in  another  case, 
their  duties  to  the  defendants  and  had 
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[Law  Reports,?  Common  Pleas, 421.] 

Sfiip  and  SJdpping  —  CJiarterparty— Warranty  of  Seaicorthiucss— Condition 
Precedent  —  Ship  unfit  for  Cargo  —  Obligation  of  Shipowner. 

A  charterparty  provided  that  the  ship  should  load  a  full  and  complete  cargo  of 
sugar  in  bags,  hemp  and  compressed  bales,  and  [or]  measurement  goods.  It 
likewise  specified  different  rates  of  freight  for  dry  and  wet  sugar.  The  ship  pro- 
ceeded to  her  port  of  loading,  where  a  cargo  of  wet  sugar  was  provided  for  her 
by  the  charterer.  A  great  deal  of  moisture  drains  from  the  wet  sugar,  and  when 
the  cargo  had  been  nearly  all  shipped  it  was  found  that  there  was  such  an  accu- 
mulation of  molasses  in  tlie  hold  —  the  result  of  drainage  from  the  sugar  —  that 
the  ship  would  not  be  seaworthy  for  the  voyage  if  she  proceeded  in  her  then  con- 
dition. Owing  to  the  nature  of  the  material  and  the  depth  of  the  hold,  the  ship's 
pumps  were  unable  to  clear  the  ship  of  the  drainage  from  the  sugar.  The  ship 
was  perfectly  seaworthy  except  with  respect  to  this  particular  cargo,  and  the 
pumps  were  quite  sufficient  for  all  ordinary  purposes.  The  sugar  had  to  be  un- 
loaded affain,  and  the  charterer  then  refused  to  reload  it  or  to  provide  any  other 
cargo.  Cross  actions  were  brought  —  the  one  by  the  shipowner  against  the  diar- 
terer  for  refusing  to  provide  a  cargo,  and  the  other  by  the  charterer  against  the 
shipowner  to  recover  damages  by  reason  of  the  ship  not  being  fit  to  carry  the 
carj?o  provided  for  her. 

At  the  trial  the  jury,  in  answer  to  questions  left  to  them  by  the  judge,  found 
that  the  cargo  of  sugar  which  was  oftered  was  a  reasonable  cargo  to  be  offered ; 
that  the  ship  was  not  reasonably  fit  to  carry  a  reasonable  cargo  of  wet  sugar; 
tliat  the  ship  could  not  have  been  made  fit  within  such  a  time  as  would  not  have 
frustrated  the  object  of  the  adventure ;  and  that  the  ship  would  not,  without 
new  pumps,  and  with  a  reasonable  cargo  of  wet  sugar  on  board,  have  been  sea- 
worthy : 

Held,  that  the  shipowner,  by  entering  into  the  charterparty,  undertook  that  the 
ship  should  be  reasonably  fit  for  the  carria^  e  of  a  reasonable  cargo  of  any  of  the 
kinds  of  goods  specified  in  the  charterparty,  and  consequently  of  a  reasonable 
cargo  of  wet  sugar ;  and  that  upon  the  finding  of  the  jury  that  she  was  not  so  fit. 
and  could  not  be  made  so  in  such  a  time  as  not  to  frustrate  the  object  of  the  voy- 
age, the  charterer  was  entitled  to  succeed  in  both  actions. 
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Cross  actions  upon  a  chartcrparty  between  the  owner  and  the 
charterer  of  a  ship  called  the  Isle  of  Wight. 

♦The  first  count  of  the  declaration  in  the  action  by  the  [422 
shipowner  against  the  charterer  (Stanton  v.  Miclmrdson)  set  out 
terms  of  the  chartcrparty,  and  alleged  as  breaches  that  the  de- 
fondant  neglected  and  refused  to  load  a  full  and  complete  cargo 
on  board  tlie  ship,  and  that  he  neglected  and  refused  to  pay  the 
freight.  The  second  count  alleged  as  a  breach  of  the  charter- 
l>arty  that  the  defendant  loaded  a  large  portion  of  the  cargo,  to 
wit,  sugar  in  bags,  and  tlie  same  was  afterwards  properly  and 
necessarily  for  the  safety  of  the  ship  and  cargo  landed  by  the 
master  at  the  port  of  lading,  on  account  of  the  part  thereof  being 
in  a  damaged  state  in  the  hold  of  the  vessel,  and  that  all  condt- 
tions  were  performed,  kc^  necessary  to  entitle  the  plaintift'  to 
reload  the  said  portion  of  the  said  cargo,  and  to  have  the  residue 
of  the  cargo  supplied;  yet  the  defendant  refused  to  allow  the 
said  portion  to  be  reloaded  and  to  supply  the  residue.  The 
third  count  was  similar  tp  the  second.  The  fourth  count  alleged 
as  a  breach  of  the  chartcrparty  that,  though  a  large  portion  of 
the  cargo  consisting  of  sugar  in  bags,  was  loaded  on  board  the 
ship  by  the  defendant,  a  portiot>  of  it  was  in  such  a  bad,  dan- 
gerous, and  unfit  state,  for  conveyance  in  the  ship  that  the  same 
damaged  and  injured  the  ship  and  her  pumps,  and  also  the  re- 
sidue of  the  sugar,  so  that  the  ship  could  not  safely  set  sail  and 
proceed  on  her  voyage,  whereby,  &c.     Fifth,  money  counts. 

The  pleas  were  the  ordinary  traverses  of  the  allegations  of  the 
declaration,  &c.,  with  the  exception  of  the  third  plea,  which  al- 
leged that  the  vessel  was  not  tight,  staunch,  and  strong,  or  fit 
to  receive  and  carry  a  cargo  as  she  was  required  to  be  accord- 
ing to  the  true  intent  and  meaning  of  the  chartcrparty,  and  that 
the  defendant  could  not,  although  he  was  ready  and  willing  so 
to  do,  safely  or  securely  load  on  board  the  ship  a  full  and  com- 
plete, or  any  cargo;  and  by  reason  of  the  condition  of  the  ship 
was  prevented  from  deriving  any  benefit  from  the  chartcrparty, 
and  the  consideration  for  the  same  wholly  failed. 

Issues. 

In  the  action  by  the  charterer  against  the  shipowner  {Richard- 
son v.  Stanton)  the  fii-st  count  of  the  declaration  set  out  the  char- 
tcrparty, and  alleged  as  a  breach  that  the  master  did  not  take 
all  proper  means  to  keep  the  ship  tight,  staunch,  and  strong, 
well  manned  and  sound,  and  in  every  way  fitted  for  the  voyage; 
and  *that  the  ship  at  the  time  of  receiving  the  cargo  on  [423 
board  was  not  a  good  risk  for  insurance,  and  did  not  load  or 
carry  a  full  and  complete,  or  any  cargo,  according  to  the  char- 
tcrparty, whereby  the  plaintiff  lost  the  benefit  of  the  charter, 
and  was  put  to  great  expense  in  landing  the  cargo  and  ware* 
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liousingthe  same,  and  was  compelled  to  ship  the  cargo  by  another 
vessel  ;^  and  a  portion  of  the  cargo  which  had  been  loaded  on 
board  the  ship  was  either  wholly  lost  or  much  damaged  and  in- 
jured, &c.  Second  and  third  counts  respectively  alleged  bail- 
ments of  certain  goods  to  defendant  for  carriage  in  his  ship,  and 
damage  to  the  goods  through  the  negligence  of  the  defendant 
and  his  servants,  and  through  the  defective  and  unseaworthv 
condition  of  the  defendant's  ship.     Fourth,  money  counts. 

Pleas  :  The  ordinary  traverses,  &c. 

Issues. 

The  charterparty,  so  far  as  material,  was  as  follows;  it  was 
therein  agreed  between  the  master  of  the  ship  called  the  Isle  of 
.  Wight^  for  and  on  behalf  of  himself  and  the  owner  of  the  said 
vessel  of  the  one  part,  and  the  Borneo  Company,  limited,  as 
agents  for  and  on  behalf  of  the  charter,  of  the  other  part,  that 
the  said  master  should,  after  having  discharged  his  inward  cargo 
with  all  proper  despatch,  "  sail  for  Manilla,  or  as  near  thereunto 
as  he  might  safely  get,  for  orders  to  load  within  there  or  at 
Yloilo  or  at  Zebu,  the  following  cargo  of  lawful  merchandise, 
&c. :  a  full  and  complete  cargo  of  sugar  in  bags,  hemp  in  com- 
pressed bales,  'o"**  measurement  goods,  always  sufficient  dead 
weight  to  ballast  the  vessel;"  and  that  the  vessel,  being  so 
loaded,  should  sail  to  Cork  or  Falmouth  for  orders  to  discharges 
in  a  port  in  the  United  Kingdom  or  in  Europe,  between  Havre 
and  Hamburg.  The  provisions  concerning  rate  of  freight  speci- 
tied  that  the  rate  should  be  4^.  2^.  Qd.  for  dry  sugar,  and  4/.  bs, 
for  wet  sugar,  and  AL  lbs,  for  hemp  and  measurement  goods. 
The  charter  did  not  commence  with  the  usual  clause  as  to  the 
vessel's  being  tight,  staunch,  and  strong,  but  contained  this  pro- 
vision :  *'  The  master  engages  that  the  vessel,  before  and  when 
receiving  cargo,  shall  be  a  good  risk  for  insurance ;  and  he  will, 
when  required,  provide  a  survey  report  declaring  her  to  be  so; 
and  during  the  voyage  the  master  shall  take  all  proper  means 
424]  to  keep  the  vessel  tight,  staunch,  and  strong,  *well  manned 
and  provided,  and  in  every  way  fitted  and  provided  for  the  voy- 
age." 

"At  the  trial  before  Brett,  J.,  at  the  sittings  in  London  after 
Hilary  Term,  the  facts  were  as  follows  :  The  Isle  of  Wight  pro- 
ceeded to  Manilla,  and  thence,  in  accordance  with  orders  given 
by  the  charterer's  agents,  to  Yloilo,  which  is  in  the  Philippine 
Isles.  At  Yloilo  she  was  surveyed,  in  pursuance  of  the  ternu 
of  the  charterparty,  and  reported  to  be  a  first  class  risk  and  fit 
to  carry  a  dry  and  perisliable  cargo  to  any  part  of  the  world. 
A  cargo  of  what  is  known  as  wet  sugar,  in  bags,  was  provided 
for  her  by  the  charterer.  It  appears  that  a  very  large  quantity 
of  moisture  drains  from  cargoes  of  wetsugar,  and  wheu  tUe  bulk 
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of  the  cargo  had  been  loaded  it  was  found  that  there  was  such 
a  hirge  accumulation  of  molasses  in  the  hold,  the  result  of  drain- 
iii^e  from  the  sugar,  that  the  ship  would  not  be  seaworthy  for 
tiie  voyage  if  she  proceeded  in  her  then  condition.  An  attempt 
was  made  to  get  rid  of  the  drainage  by  means  of  the  ship's  pumps. 
The  pumps  were  of  the  usual  kind  for  a  ship  of  the  size  of  the 
L>le  of  Wlfjht^  and  quite  sufficient  for.  ordinary  purposes,  but, 
owing  to  the  depth  of  the  ship's  hold,  and  the  nature  of  the  ma- 
terial, they  were  unable  to  deal  with  the  drainage  from  the 
sugar.  The  ship  was  perfectly  seaworthy,  excepting  with  re- 
spect to  this  particular  cargo  of  wet  sugar  and  the  insufficiency 
of  the  pumps  to  deal  with  it.  It  ultimately  became  necessary 
to  unload  the  cargo  again  and  warehouse  it  at  Yloilo,  whence 
it  was  afterwards,  by  ai'rangemeiit  between  the  parties,  sent  to 
Europe  in  another  ship  called  the  Milton.  The  charterer  re- 
fused to  provide  another  cargo.  It  appeared  that  there  was  no 
means  of  procuring  any  other  pumps  for  the  purpose  of  pump- 
ing out  the  drainage  from  the  sugar  except  by  sending  for  them 
to  Manilla,  and  it  would  have  taken  a  very  considerable  pe- 
riod—  probably  seven  or  eight  months  —  before  they  could  be 
so  procured. 

The  following  were  the  questions  left  to  the  jury,  and  the  an- 
swers given  by  the  jury  to  them  : — 1.  Did  the  charterer  in  the 
first  place  ofter  a  full  cargo  ? — Yes.  2.  Did  the  charterer  refuse 
to  allow  the  cargo  to  be  reshipped,  or  any  cai'go,  after  the  first 
was  discharged,  to  be  shipped  and  carried  in  the  Isk  of  Wight  ? 
Yes.  3.  Was  the  cargo  shipped  on  board  the  Milton  by  mutual 
consent  ?  —  Yes.  *4.  Was  the  sugar  which  was  offered  [425 
to  the  captain  a  reasonable  cargo  to  be  offered?  —  Yes.  5.  U 
not,  was  the  defect  such,  and  so  apparent,  that  a  captain  of  oi'di- 
nary  care  and  skill,  if  he  meant  to  object  to  it,  ought  to  have  i-e- 
jected  it  ?  6.  Was  the  ship  fit  to  carry  the  cargo  which  was 
offered  to  her  ?  —  No.  7.  Was  the  ship  tit  to  carry  a  reasonable 
cargo  of  Yloilo  wet  su^ar? — No.  8.  Did  the  captain  use  reason- 
able skill  and  care  in  the  treatment  of  the  cargo  delivered  to  him  ? 
Ko.  9.  Was  the  damage  suffered  by  the  sugar  the  result  of  its 
own  defective  condition,  without  any  defect  in  the  ship  or  any 
fault  of  the  captain  ?  —  No.  10.  Was  the  damage  to  the  sugar 
caused  by  the  unfitness  of  the  ship  to  carry  the  cargo  offered  to 
her,  or  by  the  ship  being  unreasonably  unfit  to  carry  a  reason- 
able cargo  of  Yloilo  wet  sugar,  or  by  want  of  reasonable  care 
or  skill  of  the  captain  in  treating  the  cargo  delivered  to  him  ?  — 
Yes.  11.  If  the  ship  was  defective,  was  the  captain  willing  and 
able  to  make  her  fit  within  a  reasonable  time?  —  WilUng,  but 
not  able. — 12.  Was  he  willing  and  able  to  make  her  fit  within 
such' a  time  as  would  not  have  frustrated  the  object  of  the  ad- 
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venture?  —  Willing,  but  not  able.  13.  Would  the  ship,  with- 
out new  pumps,  and  having  the  sugar  which  was  offered  to  her 
on  board,  have  been  seaworthy?  —  No.  14.  Would  the  ship, 
without  new  pumps,  and  with  a  reasonable  cargo  of  Yloilo  sugar 
on  board,  have  been  seaworthy?  —  No. 

Upon  these  findings  the  learned  judge  directed  the  verdict  to 
be  entered  for  the  charterer  in  both  actions,  and  reserved  leav£ 
t )  tlie  shipowner  to  move  to  enter  a  verdict,  the  Court  to  be  at 
liberty  to  make  all  amendments  that  the  judge  ou^ht  to  have 
made.  It  was  agreed  that  the  damages  in  both  actions  should 
bo  referred. 

A  rule  nisi  was  obtained  to  enter  the  verdict  pursuant  to  the 
leave  reserved,  on  the  ground  that  Richardson,  the  charterer, 
had  no  right  to  throw  up  the  charterparty  and  refuse  to  load  a 
cargo,  and  that,  upon  the  findings  of  the  jury,  Stanton,  the  ship- 
owner, was  entitled  to  have  the  verdict  entered  for  him,  and 
also  for  a  new  trial  on  the  ground  of  misdirection  on  the  part 
of  the  judge  in  directing  a  verdict  to  be  entered  for  Richardson 
upon  the  findings  of  the  jury,  and  in  telling  the  jury  that  there 
was  a  warranty  on  the  part  of  the  shipowner  that  the  ship  was 
fit  to  carry  a  reasonable  cargo  of  Yloilo  wet  sugar,  and  that 
426]  there  was  an  obligation  on  the  part  of  the  *8hipowner  and 
master  of  the  ship  to  have  the  ship  in  a  state  fit  ibr  such  a  caro:o, 
and  that  the  master  should  possess  the  necessary  knowledge 
<^nabling  him  to  deal  with  and  manage  such  a  cargo,  and  in  tel- 
ling the  jury  that  the  shipowner  was  bound  within  a  reasonable 
time  to  make  the  ship  fit  to  take  such  a  cargo,  and  to  do  so 
within  such  a  time  as  would  not  frustrate  the  objects  of  the  ad- 
venture, or  upon  the  ground  that  the  verdicts  were  against  the 
weight  of  the  evidence — first,  in  the  answers  given  by  the  jury 
to  the  6th,  7th,  and  14th  questions ;  secondl}',  in  the  answers  to 
the  8th,  9th,  and  lOtb  questions;  and  thirdly,  in  the  answers  to 
the  11th  and  12th  questions. 

Sir  J.  Karshke,  Q.C.,  Bud^  Q.C.,  and  J,  C.  Mathew,  showed 
cause.  The  charterparty  clearly  specifies  wet  sugar  as  one  of 
the  kinds  of  cargo  which  may  be  loaded  under  it.  The  jury 
have  found  that  the  cargo  offered  was  a  reasonable  one.  It  is 
contended  that  the  shipowner  is  bound  to  provide  a  ship  rea- 
sonably fit  for  the  purpose  of  carrying  any  of  the  specified  car- 
goes which  he  has  undertaken  to  carry,  and  the  charterer  is 
under  no  obligation  to  provide  a  cargo  of  the  sorts  specified 
which  may  be  suitable  to  the  particular  ship.  It  must  be  ad- 
mitted that  compliance  with  a  warranty  is  not  always  and  in  all 
cases  a  condition  precedent ;  but  here  the  jury  have  found  that 
the  objects  of  the  voyage  were  wholly  frustrated.  The  cases  es- 
tablish that  when  the  defect  in  the  ship  or  the  breach  of  contract 
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osi  the  shipowner's  part  goes  to  the  ^vhole  consideration  there 
is  an  answer  to  an  action  for  refusing  to  load:  Tarraboclwi  v. 
ILAf'e  (^) ;  Behn  v.  Btmicss  (^) ;  McAndrew  v.  Chappie  (^).  There 
is  an  express  condition  in  this  charterparty  that  the  ship  shall 
be  u  good  risk  for  insurance  at  the  time  of  receiving  the  cargo  ; 
this  shows  that  it  was  intended  that  the  vessel  should  be  sea- 
worthy with  regard  to  the  particular  cargoes  specified.  Apart 
from  this  there  would  be  a  warranty  of  seaworthiness  in  respect 
of  the  cargoes  specified  in  the  chartei\  The  shipownef  relies 
on  the  analogy  of  a  specific  chattel  purchased,  as  to  which  it  is 
not  a  condition  precedent  that  it  shall  be  fit  for  a  particular  pur- 
pose. That  is  not  a  true  analogy ;  the  case  more  *nearly  [427 
resembles  that  of  a  contract  to  provide  goods  which  shall  an- 
swer a  certain  description  and  be  fit  for  a  certain  purpose :  see 
Brown  v.  Edgmgion  {f).   Shepherd  v.  Pj/bus  (*) ;  Jones  v.  Jusl  (^. 

It  may  be  difficult  to  find  any  distinct  statement  in  the  text 
books  that  the  ship  at  the  time  of  loading  must  be  fit  to  receive 
the  particular  cargo  specified  in  the  charter,  but  it  is  clear  that 
the  shipowner's  itability  goes  even  further  than  that.  See  the 
observations  of  Blackburn,  J.,  in  Bedhead  v.  Midland  By.  Co,  (^. 
The  distinction  was  drawn  in  that  case  between  carriers  by  land 
and  by  sea,  and  Lush,  J.,  at  p.  418,  says,  "  as  to  the  shipowners, 
I  agree  that  there  is  abundant  authoi'ity  for  the  doctrine  laid 
down,"  It  cannot  be  that  the  charterer  is  bound  to  load  a 
cargo  on  board  a  ship  that  is  nnseaworthy  or  not  fit  to  receive 
it,  as,  for  instance;  to  put  silk  into  a  ship  that  is  leaky.  There- 
fore the  charterer  here  was  not  bound  to  load,  or,  the  cargo 
having  been  unloaded,  to  reload  while  the  ship  was  in  her  then 
state ;  and  as  the  jury  have  found  that  she  could  not  have  been 
fitted  to  receive  the  cargo  in  such  time  as  not  to  totally  frustrate 
the  objects  of  the  voyage  he  was  absolved  from  the  obligation 
to  provide  a  cargo  altogether,  and  was  entitled  to  recover  da- 
mages for  the  breach  of  contract  on  the  part  of  the  shipowner. 

They  also  cited  Bell's  Commentaries  on  the  Laws  of  Scotland, 
8.  499;  Pothier,  Charterpartie,  30;  Parsons  on  Shipping,  285; 
Thompsons.  Gilkspyi^;  Burgessv.  Wickham(^);  Knillv.  IIooper{^^); 
Towae  V.  Henderson  (") ;  Lyon  v.  31eUs  (*^) ;  Gibson  v.  Small  (") ; 
Abbott  on  Shipping,  5th  ed.  p.  218,  10th  ed.,  by  Shee,  254; 
Freeman  v.  Taylor  (**) ;   Clipsham  v.  Verlue  Q^). 

C)  1  H.  &  N.,  183 ;  26  L.  J.  (Ex.),  26.  (•)  5  E.  &  B.,  209. 

(*)  3  B.  &  S.,  751 ;  32  L.  J.  {Q.B.),  204.  (")  3  B.  &  S..  669  ;  33  L.  J.,  (Q.B.),  17. 

(')  Law  Rep.,  1  C.  P.,  643.  ('")  2  H.  &  N.,  277 ;  26  L.  J.  (Ex.),  377. 

(*)  2  Man  &  G.,  279.  (")  4  Ex.,  890 ;  19  L.  J.  (Ex.),  163. 

(*)  4  Scott,  N.  R.,  434.  (")  5  East,  427. 

(•)  Law  Rep.,  3  Q.B.,  197.  (")  4  H.  L.,  353. 

C)  Law  Hep.,  2  Q.B.,  433-437.  ('*)  8  Bing:.,  124. 
('•)  5  Q.  B.,  26.J ;  13  L.  J.  (Q.B.),  2. 
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Henrif  James  Q.C.,  Waikin  Williams,  and  Cohen,  supported  the 
rule.  The  first  question  is  whether  the  shipowner  was  bound 
lo  1 1 ro vide  a  ship  fit  to  carry  such  a  cargo  as  was  offered.  The 
428]  *iury  have  not  found  that  the  cargo  was  a  reasonable  cargo 
in  relation  to  this  particular  ship.  The  ship  was  perfectly  sea- 
worthy in  the  ordinary  sense  of  the  term,  and  could  have  carried 
any  ordinary  cargo.  The  pumps  were  in  good  order  and  fit  for 
ordinary  purposes.  It  is  contended  that  the  shipowner  was  not 
bound  to  alter  the  construction  of  the  ship  in  order  to  take  one 
particular  sort  of  cargo  for  which  she  was  not  adapted.  The 
charterparty  specifies  that  the  charterer  may  load  various  car- 
goes of  lawful  merchandise ;  that  must  be  taken  to  mean  of  a 
kind  suitable  to  the  ship.  The  charterer  must  be  taken  to  know 
what  the  nature  of  a  cargo  of  wet  sugar  ia,  and  may  satisfy  him- 
self if  he  will  whether  the  ship  is  suitable  for  carrying  such  a 
cargo  before  he  charters  her.  lie  is  not  entitled  to  throw  on  the 
shipowner  the  necessity  of  altering  the  construction  of  the  ves- 
sel to  take  a  cargo  of  an  exceptional  character,  the  peculiar 
nature  of  which  the  shipowner  is  not  likely  to  know  when  he 
enters^  into  the  contract.  The  specification  of  the  cargo  in  a 
charterparty  must  be  taken  to  refer  to  a  cargo  of  an  ordinary 
description.  Suppose  the  charter  specified  a  cargo  of  machi- 
nery, would  the  charterer  be  entitled  to  tender  a  cargo  consist- 
ing of  pieces  of  machinery  of  enormous  size  which  could  not  be 
got  into  the  hold  without  altering  the  construction  of  the 
ship?  The  charterer  is  bound  to  supply  a  cargo  within  th^ 
terms  of  the  charter  that  the  vessel  can  carry.  The  case  is  like 
that  of  a  purchase  of  a  specific  chattel,  the  charterer  of  the  shij) 
must  be  taken  to  hire  the  ship  as  she  is  for  a  particular  purpose, 
and  the  shipowner  is  only  bound  to  fulfil  that  purpose  so  far  as 
the  vessel  she  is  can  do  so. 

[Bkett,  J.  That  construction  of  the  charterparty  appears  to 
me  to  destroy  the  option  which  was  expressly  given  to  the  char- 
terer. Considerations  derived  from  the  knowledge  or  ignorance 
of  the  parties  before  entering  into  the  contract  seem  immaterial 
when  we  are  dealing  with  the  terms  of  a  written  contract.] 

With  respect  to  the  finding  of  mismanagement  on  the  part 
of  the  master  with  regard  to  the  cargo  the  same  considerations 
apply.  The  obligation  on  him  to  bring  skill  and  knowledge  to 
the  treatment  of  the  cargo  applies  only  to  an  ordinary,  and  not 
an  exceptional,  cargo.  ISecondly,  it  is  not  a  condition  precedent 
429]  t^  t'^6  *obligation  to  load  that  tlie  vessel  should  be  sea- 
worthy at  the  time  of  loading,  or  the  smallest  defect  which 
could  be  easily  remedied  before  sailing  would  be  fatal. 

tBoviLLE,  O.J.     Must  she  not  be  fit  to  receive  the  cargo  ?J 
n  order  to  entitle  the  charterer  to  repudiate  the  obligation 
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of  loading  a  cargo  it  must  be  shown  that  the  ship  could  not  be 
of  any  use  whatever  to  him ;  otherwise  the  whole  consideration 
has  not  failed,  and  his  remedy  is  by  cross  action  for  any  damao^e 
he  may  have  suflered :  Behn  v.  Barncss  (*).  The  ship  could 
have  taken  a  cargo  of  any  of  the  kinds  specified  in  the  charter 
except  the  exceptional  cargo  of  wet  sugar.  It  is  sufficient  if  the 
charterer  may  derive  any  benefit  from  the  ship,  with  respect 
even  to  such  a  cargo,  though  the  delay  would  have  been  consi- 
derable, she  might  have  been  rendered  fit  The  whole  purpose 
of  the  adventure  must  be  rendered  impossible  to  exonerate  the 
charterer:  Mac  Andrew  v.  Chappie  (*) ;  Tarrabochia  v.  Hickie  (') ; 
Dimech  v.  Corlett  (^).  This  was  a  charterparty  by  which  the  ship 
was  to  go  and  take  a  cargo^of  the  produce  of  the  place,  not  a 
particular  specific  cargo  which  had  been  produced  for  her.  It 
is  contended  that  even  if  the  charterer  would  have  been  entitled 
in  the  first  instance  to  refuse  to  load  on  the  ground  that  the  ship 
was  not  fitted  with  sufficient  pumps  for  a  cargo  of  wet  sugar, 
having  loaded  the  sugar  he  had  waived  the  condition  precedent 
and  could  not  reject  the  ship  because  the  parties  could  not  be 
placed  in  statu  quo. 

^RETT,  J.     The  loading  w\'is  no  benefit  to  the  charterer.] 

They  also  cited  Blasco  v.  Fletcher  (*). 

BoviLL,  C.  J.  The  verdict  in  both  these  actions  was  for  the 
charterer,  the  defendant  in  the  first  action  and  the  plaintifl:'  in 
the  second.  A  rule  was  obtained  on  behalf  of  the  shipowner  to 
enter  a  verdict  for  him  in  both  actions  on  the  findings  of  the 
jury  or  for  a  new  trial  on  the  ground  of  misdirection,  and  that 
the  verdict  was  against  the  evidence.  After  hearing  the  evi- 
dence that  was  given  read  over,  I  am  of  opinion  that  the  findinsrs 
of  the  jury  were  in  *accordance  with  the  evidence.  My  [430 
brother  Brett  is  not  dissatisfied  with  the  verdict,  and,  on  the 
whole,  it  does  not  appear  to  me  that  there  is  any  sufficient  ground 
for  disturbing  the  verdict  on  any  of  the  questions  that  were  left 
to  the  jury.  With  regard  to  the  motion  to  enter  a  verdict,  or 
for  a  new  trial  on  the  ground  of  misdirection,  the  matter  de- 
pends upon  the  relative  obligations  of  the  shipowner  and  the 
charterer.  The  facts  with  reference  to  this  question  are  undis- 
puted. The  ship  was  good  and  sound  enough  for  ordinary 
'purposes,  and  the  cargo  was  a  proper  cargo  for  a  ship  that  was 
suitable  to  carry  it.  The  charterparty  into  which  the  parties 
entered  was  not  quite  in  the  ordinary  form  with  regard  to  the 
fitness  of  the  ship.  The  usual  terms  do  not  occur  in  the  be- 
ginning, but  the  contract,  which  is  between  the  master  of  the 

(')  8  B.  &  S.,  752  ;  82 L.  J.  (Q.  B.),  204.        (»)  1  H.  &  N..  183  ;  26  L.  J.  (Ex.),  26. 
•      O  Law  Rep.,  1  C.  P.,  643.  (*)  12  Moo.  P.  C,  199. 

O  14  C.  B.  (N.  S.).  147 ;  32  L.  J.  (C.P.),  284. 
3  Enq.  Rep]  41 
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one  part,  on  behalf  of  the  owner  and  the  agents  of  the  charterer 
of  tlie  other  part,  is,  that  the  master  after  having  discharged  his 
inward  cargo  shall  sail  for  Manilla  for  orders  to  load  within 
there,  or  at  Yloilo,  &c.,  the  following  cargo  of  lawful  merchan- 
dise, a  full  and  complete  cargo  of  sugar,  in  bags,  hemp  in  com- 
pressed bales,  *^;**  measurement  goods.  In  that  part  of  the  charter 
nothing  is  said  as  to  the  nature  of  the  sugar,  but  in  the  clause 
relating  to  the  rate  of  freight  it  is  provided  that  the  rate  shall 
be  4/.  25.  6d.  for  dry  sugar,  and  41.  55.  for  wet  sugar.  Towards 
the  end  of  the  charter  is  this  engagement  by  the  master,  "  that 
the  vessel  before  and  when  receiving  cargo  shall  be  a  good  risk 
for  insui'ance,  and  he  will,  when  required,  provide  a  survey  re- 
port declaring  her  to  be  so,  and  during  the  voyage  the  master 
shall  take  all  proper  means  to  keep  the  vessel  tight,  staunch, 
and  strong,  well  manned  and  provided,  and  in  every  way  fitted 
and  provided  for  the  voyage.^'  Under  this  charter  the  charterer 
was  clearly  at  liberty  to  offer  a  cargo  of  wet  sugar.  He  was 
clearly  at  liberty  to  load  the  ship  at  Yloilo.  It  appears  to  be 
well  understood  that  the  sugar  which  is  there  is  wet  sugar,  of 
such  a  description  that  there  is  a  considerable  drainage  from  it 
of  molasses  and  moisture.  Under  such  a  charter  there  is  no 
doubt  that  the  cargo  offered  must  be  a  reasonable  cargo  of  the 
description  specified,  but  I  am  not  aware  of  any  authority  to 
support  the  proposition  that  the  charterer  is  bound  to  offer  a 
cargo  suitable  to  the  particular  ship  in  the  state  in  which  she  is 
431]  at  the  time  of  loading.  The  only  *limit  with  respect  to 
the  nature  of  the  cargo  which  the  charterer  may  ship  appears 
to  be  that  of  reasonableness. 

Mr.  James  suggested  as  an  illustration  of  his  contention,  the 
ofler  of  exceptionally  large  pieces  of  machinery  or  heavy  guns 
under  a  charter  which  simply  provided  for  a  cargo  of  merchan- 
dise. The  answer  to  the  argument  derived  from  that  illustration 
appears  to  be  that  in  such  a  case  the  jury  would  probably  say 
that  such  a  cargo  was  not  a  reasonable  cargo  to  offer;  that 
seems  to  me  the  only  mode  in  which  such  a  case  could  be  dis- 
posed of.  Another  illustration  may  be  taken.  Suppose  the 
charter  provided  for  a  cargo  of  cattle,  could  it  be  said  that  the 
charterer  was  bound  to  offer  a  cargo  of  cattle  suitable  to  the 
ship  in  the  state  in  which  she  was  at  the  time  ?  If  the  ship  were 
not  properly  fitted  to  receive  a  cargo  of  heavy  cattle  is  the  char- 
terer to  be  bound  to  provide  a  cargo  of  light  cattle?  I  think 
the  ship  must  be  fit  to  receive  any  reasonable  cargo  of  the  na- 
ture that  the  shipowner  undertook  to  carry.  The  jury  in  the 
present  case  found  that  the  sugar  offered  was  a  rejisonable  cargo 
to  be  offered.  They  have  also  found  that  the  ship  was  not  rea-, 
Bonablv  fit  to  carry  a  reasonable  cars^o  of  Yloilo  su^rar.     There 
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13  a  further  finding  that  the  captain,  though  willing,  was  not 
able  to  make  the  ship  fit  to  carry  the  cargo  within  a  reasona- 
l)le  time,  or  within  such  a  time  as  not  to  frustrate  the  ob- 
ject of  the  adventure.  The  reason  of  the  unfitness  of  the  ship 
arose  from  the  nature  of  the  sugar  and  the  character  of  the 
pumps.  If  the  cargo  had  remained  on  board  or  had  been  re- 
loaded, the  pumps  being  wholly  unequal  to  dealing  with  the 
accumulation  of  the  drainage  from  the  sugar,  the  safety  of  tlie 
vessel  would  have  been  endangered  and  the  cargo  wholly  ruined 
rendered  unmerchantable.  The  jury  having  found  that  the 
vessel  was  not  only  unfit,  but  that  she  could  not  be  made  fit  in 
such  time  as  not  to  frustrate  the  object  of  the  adventure,  the 
question  arises  what  is  the  obligation  of  the  shipowner  with  re- 
ference to  a  ship  chartered*  to  carry  a  particular  sort  of  goods  ? 
It  seems  to  me  that  he  is  bound  to  furaish  a  vessel  fit  to  carry 
the  cargo  that  the  charterer  has  undertaken  to  put  on  board. 
There  are  additional  terms  in  this  charter,  viz.,  as  to  what  is  to 
be  done  during  the  voyage,  and  that  the  vessel  is  to  be  a  good 
risk  before  and  at  the  time  of  receiving  the  cargo.  The  jury 
found  that  the  ship,  at  such  time,  *was  unfit  to  receive  the  [432 
cargo.  Is  there  any  obligation  under  such  circumstances,  on  the 
charterer  to  load,  or  if,  having  been  loaded,  the  cargo  is  obliged 
to  be  immediately  discharged  as  here  to  reload  ?  The  question 
appears  to  me  to  answer  itself.  The  charterer  is  not  bound  to 
load  or  reload  unless  the  ship  is  fit  to  receive  the  cargo  and  carry 
it.  It  was  said  that  there  was  an  absence  of  authority  as  to  the 
exact  obligation  of  the  shipowner  in  relation  to  these  questions. 
This  may  arise  from  the  absence  of  doubt  as  to  the  nature  of 
such  obligation.  There  seems  to  me,  however,  to  be  suificient 
authority  for, the  propositions  for  which  I  am  now  contending. 
Lord  Ellenborough  in  the  case  of  L;/ons  v.  3Iells  (^),  says :  "  In 
every  contract  for  the  carriage  of  goods  between  a  person  hold- 
ing himself  forth  as  the  owner  of  a  lighter  or  vessel  ready  to 
carry  goods  for  hire,  and  the  person  putting  goods  on  board  or 
employing  his  vessel  or  lighter  for  that  purpose,  it  is  a  term  of 
the  contract  on  the  part  of  the  carrier  or  lighterman,  implied  6y 
Oiw,  that  his  vessel  is  tight  and  fit  for  the  purpose  or  employment 
for  which  he  ofters  and  holds  it  forth  to  the  public." 
'  It  is  true  that  these  observations  apply  chiefly  to  persons  fol- 
lowing a  public  employment,  atid  are  made  on  the  footing  that 
the  nature  of  such  employment  will  be  aguide  to  what  the  con- 
tract must  be  between  the  parties.  But  in  a  later  case,  before 
Lord  Ellenborough,  a  similar  question  arose  under  a  charter 
j^arty.  That  case  is  Havelock  v.  Geddes  (^).  Lord  Ellenborough 
there  says,  "Had  the  plaintifts'  neglect  here  precluded  the  de- 
(»)  5  East,  420.  O  10  East,  564. 
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ioiidaiits  from  making  any  use  of  the  vessel,  it  would  have  gone 
to  the  whole  eonsidei'iition,  and  might  have  been  insisted  on  as 
an  entire  bar.''  That  was  because  the  consideration  would  then 
have  wholly  failed.  Here  the  jury  found  that  what  occurred 
did  whoiiy  frustrate  the  objects  of  the  voyage,  and  so  this  case 
comes  distinctly  within  the  doctrine  laid  down  in  the  passage 
I  have  cited.  It  was  argued  by  Mr,  Williams  that  this  doctrine 
about  frustrating  the  objects  of  the  voyage  was  a  new  doctrine, 
introduced  by  the  case  of  Tarrabochia  v.  Hickie  (').  This  is  not 
really  so  in  my  opinion.  Several  other  cases,  establishing  the 
433]  same  principle,  have  been  referred  to  in  *the  argument, 
whicii  are  mnch  older  than  Tarrabochia  v.  Hickie  (*),  and  especiallj'' 
t  he  case  of  Freeman  v.  Taylor  (*).  The  question  there  was  one  of 
deviation.  Tindal,  C.J.,  laid  it  down  to  the  jury  that  if  the 
deviation  were  so  long  and  unreasonable  as  that  in  the  ordinary 
course  of  mercantile  business  it  would  fi'ustrate  the  whole  object 
of  the  voyage,  the  contract  was  at  an  end.  lie  left  the  case  to 
the  jury  precisely  as  my  brother  Brett  left  the  present  case,  and 
the  court,  after  taking  time  to  consider,  upheld  his  ruling. 
The  same  doctrine  may  be  traced  back  as  far  as  the  case  of  Con^ 
stable  V.  Cloberrie  ('),  where  the  covenant  was  to  sail  with  the 
first  wind.  It  appears  to  me,  therefore,  in  the  present  case,  that 
the  object  of  the  voyage  being  frustrated,  the  charterer  was  not 
l)ound  to  load  a  cargo.  It  is  true  that  ho  did  load  a  cargo  in 
the  first  instance,  but  after  it  was  so  loaded  it  had  to  be  removed 
from  the  vessel,  because  she  was  unfit  to  carry  it.  It  appears 
to  me  that  the  same  reasoning  applies  to  the  question  whether 
\\e  was  bound  to  reload,  as  applies  to  the  question  of  his  obliga- 
tion to  load.  The  question  may  be  regarded  from  another  pomt 
of  view.  When  there  are  concurrent  acts  to  be  ^performed  on 
each  side,  as,  for  instance,  where  one  is  to  receive  cargo  and 
the  other  to  deliver  it,  the  party  who  claims  as  for  a  breach  of 
the  contract  must  have  been  ready  and  willing  to  do  his  part. 
The  jury  having  found  that  the  ship  could  not  be  made  fit  within 
a  reasonable  time,  or  such  a  time  as  that  the  object  of  the  voyage 
would  not  be  frustrated,  that  finding  appears  to  me  to  amount 
to  a  finding  that  the  shipowner  was  not  ready  and  willing  to 
receive  the  cargo  offered.  For  these  reasons,  I  think  the  ver- 
dicts must  stand,  and  the  rule  be  discharged. 

Byles,  J.  I  am  of  opinion  that  in  these  cross  actions  the 
charterer  is  entitled  to  the  judgment  of  the  court,  and  to  hold 
his  verdicts.  In  other  words,  that  the  ship  was  to  blame,  and 
not  the  sugar. 

The  charterparty  provides  in  express  terms  that  wet  sugar 
may  be  shipped,  but  at  a  higher  rate  of  freight  than  dr^'  sugar. 

0  1  n.  &  X  ,  18:5 :  26  L.  .T.  (Ex.).  20.        (')  8  Bing.,  124        O  Palm  ,  897. 
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The  evidence  shows  that  the  ship's  pumps  were  of  such  a  hei/2:ht, 
♦diameter,  and  description,  that  they  would  not  and  did  [434 
not  discharge  the  water  mixed  with  the  drainage  of  tlie  wet 
sugar.  The  ship,  therefore,  was  not,  in  respect  of  the  pumps, 
reasonably  fit  to  carry  the  goods ;  that  is  to  say,  the  wet  sugar 
slie  had  contracted  to  carry.  The  charterer  knew  nothing  of 
the  existing  pumps,  neither  their  power  nor  their  capacity.  The 
shipowner  or  captain  was  bound  to  know,  and  did  know.  The 
charterer,  perhaps,  knew  nothing  of  the  disproportion  of  tlie 
thick  drainage  to  the  power  of  the  pumps.  The  jury  have  found 
the  negligence  to  be  in  the  shipowner. 

My  brother  Brett's  directions,  which  were  in  accoi'dance  with 
this  view  of  the  case,  seem  to  me  unassailable.  The  judge  is 
not  dissatisfied  with  the  verdicts  in  these  cases,  and  therefore 
they  must  stand. 

Brett,  J.  It  seems  to  me  that  three  questions  arise  in  this 
case :  first,  whether  the  correct  questions  were  left  to  the  jury ; 
secondly,  if  so,  and  they  were  properly  answered,  what  is  the 
effect  of  such  answers  on  the  rights  of  the  parties?  thirdly, 
whether  they  were  properly  answered  ?  The  answer  to  the  first 
question  depends  on  the  question,  what  the  rights  and  obliga- 
tions of  the  parties  are.  It  appears  to  me  that  they  must  be  de- 
termined by  the  written  contract,  the  construction  of  which  is 
for  the  court,  without  regard  to  any  consideration  as  to  the 
knowledge  of  either  party,  and  with  respect  to  the  character  of 
the  ship  or  cargo.  Such  considerations  are  immaterial  with 
regard  to  a  written  contract.  The  contract  is  a  charterparty, 
by  which  the  charterer  is  to  have  the  option  of  loading  a  full 
and  complete  cargo  of  sugar,  in  bags,  hemp,  in  compressed 
bales,  *S^  measurement  goods.  This  stipulation  giving  an  option 
as  to  the  nature  of  the  cargo,  is  in  favor  of  the  charterer. 
Amongst  the  things  which  the  charterer  has  the  option  of  shi[»- 
ping  is  a  cargo  of  wet  sugar.  The  shipowner  undertakes  to 
carry  such  a  cargo.  In  addition,  the  shipowner  took  on  him- 
self the  obligation  to  provide  a  vessel  that  should  be,  a  good  risk 
for  insurance,  and  procure  a  survey  report  declaring  her  to  be 
so.  It  was  urged  that,  by  virtue  of  that  stipulation,  the  sliip- 
owner  was  bound  to  provide  a  ship  that  was  seaworthy  when 
the  cargo  was  on  board  or  whilst  loading.  I  should  be  sorry  to 
rest  my  decision  on  that  express  undertaking.  *I  think  [435 
the  question  turns  on  another  undertaking,  not  express,  but 
implied.  I  admit  that  some  of  the  questions  that  were  put  to 
the  jury  may  not,  in  point  of  form,  define  with  perfect  strict- 
ness the  obligations  of  the  shipowner,  and  the  rights  of  the  char- 
terer, but  it  appears  to  me  that,  taking  all  the  questions  together, 
in  substance  the  case  was  correctly  presented  to  the  jury. 
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It  is  found  that  tlie  cargo  oflered  was  a  reasonable  carcjo,  and 
tliat  tlie  ship  was  not  fit  to  carry  a  reasonable  cargo  ;  and  there- 
fore the  answers  to  questions  G  and  7,  become  in  the  event 
equivalent  to  one  another.  What  then  is  the  eft'ect  of  these 
findings,  considered  with  regard  to  the  reciprocal  duties  arising 
between  the  charterer  and  shipowner  from  the  mere  fact  of  theiV 
having  entered  into  an  ordinary  charterparty  ?  It  seems  to  me 
tliat  the  obligation  of  the  shipowner  is  to  supply  a  ship  that  is 
seaworthy  in  relation  to  the  cargo  which  he  has  undertaken  to 
carry. 

I  do  not  think,  however,  that  this  proposition  completely  ex- 
j)resses  his  liability,  though  the  proposition  I  am  about  to  state 
with  regard  to  such  liability  in  many  cases  may  amount  to  the 
same  tiling  only  \}\  effect.  I  think  the  obligation  of  the  ship- 
owner is  to  sui)ply  a  ship  reasonably  fit  to  carry  the  cargo  stipu- 
lated for  in  the  charterparty.  This  appears  to  be  the  measure 
of  his  liability  as  stated  in  the  case  o^  Lyon  v.  Mdls  (*)  by  Lord 
Ellenborough,  and  by  Lord  Wensleydale  in  the  case  of  Gibson 
v.  Small  i^)^  and  again  by  Lord  Ellenborough  in  Havelock  v. 
G aides  (^j.  The  same  rule  is  adopted  in  the  edition  of  Abbott 
on  Shipping,  by  Mr.  Justice  Shee,  and  by  Blackburn,  J.,  in  the 
case  of  licdhead  v.  Midhind  Hy.  Co.  {*). 

It  is  argued  that  the  charterer  is  bound  to  ship  a  cargo  thr.t 
is  suitable  for  the  particular  ship.  That  would  be  to  destroy 
the  option  that  is  expressly  reserved  by  the  charterparty  to  him. 
With  all  the  assistance  rendered  to  me  by  counsel,  I  can  find 
no  more  decisive  mode  of  stating  the  true  proposition  with  re- 
gard to  the  duties  of  the  charterer  and  shipowner,  than  that  the 
one  must  ofter  a  reasonable  cargo  of  the  kind  specified  in  the 
charter,  and  the  other  must  provide  a  ship  reasonably  fit  to 
carry  such  a  reasonable  cargo.  In  truth  it  often  happens  in  juris- 
436]  prudence,  that  the  *law  can  lay  down  only  such  general 
rules,  leaving  the  application  of  them  to  the  particular  facts  to 
be  determined  by  the  findings  of  the  jury.  If  such  be  the  rights 
and  duties  of  the  parties,  what  is  the  eft'ect  as  to  these  "two 
actions  ?  With  respect  to  the  action  by  the  charterer,  he  sues 
for  damages  for  not  providing  a  ship  according  to  the  charter. 
For  the  purposes  of  that  action,  it  is  sufficient  to  hold  that,  by 
reason  of  the  unfitness  of  the  ship,  there  was  a  breach  of  con- 
tract, and  all  damages  necessarily  occasioned  by  such  breach  of 
contract,  e.g.  damage  to  the  sugar,  and  expenses,  are  recoverable. 

With  regard  to  the  action  for  not  loading  or  not  reloading, 
the  further  question  arises,  whether,  under  the  circumstances, 
the  charterer  had  a  right  to  refuse  to  load  or  reload.     In  this 

(»)  5  Eaat,  427.  (')  10  East,  536. 

C)  4  U.  li.,  353.  0)  Law  Rep.  2  Q.  B..  4X2. 
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action  we  must  decide  whctber  there  was  not  only  a  breach  of 
contract,  but  such  a  breach  of  contract  as  entitled  the  charterer 
to  refuse  to  load  or  reload.  The  question  in  such  cases  is  said 
to  be  whether  the  warranty  was  a  condition.  I  apprehend  that 
a  stipulation  amounting  to  a  condition  is  necessarily  also  a  war- 
ranty, and  there  may  be  circumstances  preventing  its  being 
treated  as  a  condition,  and  then  it  is  only  available  as  a  war- 
ranty ;  as,  for  instance,  when  the  stipulation  is  that  the  ship  shall 
be  ready  to  load  within  a  fixed  time  or  a  reasonable  time,  and 
the  cargo  is  loaded  and  carried;  though  before  loading  this 
might  be  a  condition  precedent,  inasmuch  as  the  charterer  has 
loaded  and  derived  benefit  from  the  charter,  he  cannot  rely  on 
it  as  a  condition,  but  must  treat  it  as  a  w^arranty.  The  question, 
therefore,  here  is,  whether  the  unfitness  of  the  ship  may  be 
treated  as  a  breach  of  a  condition  precedent;  that  is  to  say, 
whether  it  amounted  to  a  breach  of  contract  entitling  the  char- 
terer to  refuse  to  load  or  reload.  I  think  the  questions  as  to 
loading  or  reloading  are  the  same,  for  in  my  opinion  the  eftect 
of  the  agreement  between  the  parties  was  that  the  matter  should 
he  treated  as  if  the  cliarterer  had  a  cargo  ready  to  load  and  re- 
fused to  load  it.  Now  assuming  that  to  be  so,  and  the  findings 
to  be  correct,  the  jury  have  found  that  the  ship  was  not  rea- 
sonably fit  to  carry  the  cargo,  and  that  she  was  so  unfit  as  to 
be  unseaworthy  with  the  cargo  on  board.  But  it  is  not  neces- 
sary to  decide  whether  the  charterer  would  be  entitled  on  ac- 
count of  such  unfitness  and  unseaworthiness  to  reject  the  ship 
at  once,  for  the  *jury  have  gone  further,  and  found  that  [437 
not  only  was  the  ship  unfit  and  unseaworthy,  but  also  that  she 
could  not  be  made  reasonably  fit  and  seaworthy,  not  only  within 
a  reasonable  time  but  within  such  a  time  as  would  not  entirely 
frustrate  the  whole  adventure.  It  seems  to  me  that  the  con- 
clusion to  be  drawn  from  all  the  cases  analogous  to  this  is,  that 
if  the  breach  of  contract  by  the  shipowner  be  such  as  to  justify 
the  charterer  in  not  putting  the  cargo  on  board  at  the  moment 
of  the  breach,  and  it  cannot  be  remedied  within  such  a  time  as 
not  to  frustrate  the  object  of  the  voyage,  this  absolves  the  char- 
terer altogether.  It  would  be  a  gross  injustice  if  it  were  other- 
wise. The  charterer  must  be  taken  to  have  entered  into  the 
the  contract  with  the  usual  mercantile  objects  of  such  a  contract 
which  objects  must  be  taken  to  be  known  also  to  the  shipowner, 
and  it  cannot  be  that  the  shipowner  is  to  hold  the  charterer  to 
his  bargain  if  those  objects  are  frustrated. 

If  in  such  a  case  as  the  present  he  were  bound  to  put  the 
cargo  on  board  in  the  first  instance,  he  clearly  was  not  bound 
to  reload  after  what  occurred. 
•    The  only  remaining  question  is  whether  the  findings  of  the 
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jury  were  against  the  evidence,  and  with  regard  to  this  question 
1  cannot  say  that  after  the  case  was  fully  gone  into  there  ap- 
jieured  to  me  to  be  much  difficulty  with  regard  to  the  facts.  It 
seems  to  me  that  the  verdicts  ought  not  to  be  disturbed.  For 
these  reasons  I  think  that  the  rule  should  be  discharged. 

Rale  dlscluirgcd. 

Attorneys  f<n-  charterer  :    ^ValtonSy  Bulb^  ^  Walton, 
Attorneys  for  sliipowner  :  Thomas  ij-  Hollams, 


June  0, 1873. 

438]       *I1eili3L'tt  and  others  v.  HicKsox  and  others.^ 

[Law  Reports,  7  Common  Pleas,  438.] 

J:yi/h'  of  Goo(h  hy  Scimple  —  lilf/lU  to  reject  Goods  not  in  accordance  ttith  Contract, 
and  recover  Price  paid  for  them,  —  jicceptance. 

Tho  defendants  being  elioe  manufacturers  contracted  with  the  plalntifTs  to  snp- 
ply  ;30,000  black  army  shoes  as  per  sample,  to  be  delivered  free  at  a  wharf,  to  be 
inspected  and  quality  approved  before  shipment,  and  payment  to  be  made  in  cash 
at  the  time  of  each  delivery.  It  was  well  known  to  the  defendants  that  the  shoes 
were  required  for  the  French  army  for  a  winter  campaign.  A  sample  shoe  was 
tloposited,  and  a  larj^e  number  of  shoes  having  been  inspected  and  approved  by 
the  plaintift''8  agent  under  the  contract,  invoices  for  such  shoes  were  made  out 
and  signed  by  the  plaintiffs  agent,  and  the  shoes  were  then  sent  to  Fenning's 
Wharf,  London,  which  had  been  named  by  the  plaintiffs  as  the  place  for  delivery. 
On  the  inspection  of  the  shoes  the  soles  were  not  opened,  and  without  openuig 
them  it  was  impossible  to  tell  what  the  "  fillings"  of  the  soles  consissted  of.  The 
nhoes  were  paid  for  by  the  plaintiffs  and  forwarded  by  them  to  Lille,  for  the  pur- 
])<)8e  of  meeting  a  contract  entered  into  with  the  French  government  for  the  sup- 
ply of  shoes  for  tlie  French  army.  Circumstances  had  in  the  mean  time  occurred 
winch  gave  rise  to  suspicions  on  the  part  of  the  plaintiffs  that  the  shoes  ao  for- 
warded might  contain  paper  in  the  soles ;  and  the  defendants  knowing  at  that 
time  that  the  shoes  were  intended  to  be  sent  to  Lille  under  a  contract  for  the 
supply  of  shoes  to  the  French  army,  and  would  have  to  be  iwissed  by  the  French 
authorities  there,  signed  a  letter  to  the  plaintiffs  agreeing  to  take  back  tlie  shoes 
that  might  be  thrown  on  their  hands  in  consequence  of  paper  being  found  in 
them,  it  being  understood  that  they  would  not  take  back  any  large  number  of 
hhoes  if  paper  should  be  found  in  only  a  few  pairs.  The  shoe's  were  tendered  to 
the  French  authorities  at  Lille,  and  rejected  because  a  great  number  of  pairs  were 
found  on  being  opened  to  contain  paper.  A  considerable  number  of  the  shoes 
being  afterwards  opened,  a  very  large  proportion  of  those  so  opened  were  found 
to  contain  paper  in  the  soles.  Shoes  with  paper  in  the  soles  are  not  fit  for  army 
shoes.  A  small  quantity  of  shoes,  which  had  been  inspected  and  a]>proved  under 
the  contract,  and  the  price  of  which  had  been  paid,  had  been  delivered  at  Fen- 
ninjf's  Wharf  and  not  forwarded  to  Lille.  The  plaintiffs  gave  notice  to  the  de- 
fendants that  fhey  rejected  the  shoes  delivered,  and  refused  to  receive  any  more, 
and  brought  an  action  against  the  defendants  for  breach  of  contract,  claiming  to 
be  entitled  to  throw  the  shoes  already  delivered  under  the  ccmtract  uix>n  the  de- 
fendants' hands  at  Lille  and  at  Fenning's  Wharf,  and  to  recover  finter  alia)  the 
amount  of  the  price  of  the  shoes.  The  jury  found  at  the  trial  that  the  defects  in 
the  shoes  could  not  have  been  discovered  by  any  inspection  which  ought  reason- 
ably to  have  been  made : 

Jlcldy  that  the  letter  of  the  defendants  must  be  treated  as  a  new  and  additional 
contract  between  the  parties,  adding  fresh  terras  to  the  original  contract  with 
reference  to  the  difficulties  that  were  likely  to  arise  with  the  French  autliorities 

•  (^)SeQante  Coustonvs.  Cliapman.  »• 
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at  Lille,  and  upon  the  proper  construction  of  the  whole  contract,  including  the 
letter,  the  plaintifts  were  entitled  to  throw  the  shoes  on  the  defendants'  hands  at 
Lille  and  at  Fenning's  Wharf,  and  recover  the  price  of  them. 

Per  Bovill,  C.J.,  and  Bylea.  J.,  but  for  the  letter,  and  under  the  contract  [430 
as  it  originally  stood,  the  plaintiffs  could  not  have  rejected  the  shoes  and  recov- 
ered the  price  of  them,  having  accei)ted  them  and  dealt  with  them  as  their  own 
j»roperty. 

Per  Brett,  J.  Apart  from  the  special  agreement  contained  in  the  letter,  the 
plaintiffs  would  have  been  entitled  to  return  the  shoes  on  the  defendant  8  hands 
at  Lille,  and  to  recover  tlie  price  of  them,  inasmuch  as  the  inspection  in  London 
was  ineffectual  by  reason  of  a  latent  defect  for  which  the  defendants  as  manufac- 
turers of  the  shoes  were  responsible,  and  the  shoes  were  rejected  immediately 
upon  opportunity  occurring  for  the  discovery  of  such  defect. 

Tins  was  an  action  for  breach  of  a  contract  by  the  defendants, 
Avho  were  boot  and  shoe  manufacturers,  to  supply  80,000  army 
slioes  to  the  plantifts  (^). 

The  trial  took  place  before  Brett,  J.,  in  London,  when  the 
verdict  was  entered  for  the  plaintifls  for  4214^.  55.  damages,  leave 
being  reserved  to  the  defendants  to  move  to  reduce  the  damages 
to  such  sum  as  the  Court  niii^ht  think  fit. 

The  facts  of  the  case  are  iully^stated  in  the  judgment  of  the 
Court.  The  main  question  raised  was  whether  the  plaintiftd, 
under  the  circumstances  of  the  case,  could  reject  the  shoes  which 
had  been  delivered  and  paid  for  under  the  contract,  as  not  an- 
swering the  description  contracted  for,  and  recover  back  the 
l^rice. 

A  rule  nisi  was  obtained  (inter  alia)  to  reduce  the  damages, 
pursuant  to  the  leave  reserved,  on  the  ground  that  there  was  an 
acceptance  by  the  plaintifts  of  the  goods  delivered,  that  by  the 
dealings  by  the  plaintiffs  with  the  goods  the  plaintiffs  were  pre- 
cluded from  recovering  except  for  a  breach  of  warranty,  and  that 
the  plaintifts  could  not  recover  the  price  of  the  goods  delivered 
and  paid  for  except  on  returning  such  goods. 

May  25,  27,  30,  31.  Sir  J.  B.  KarsMe,  Q.C.,  Watktn  Williams, 
and  McLeod,  showed  cause.  The  shoes  not  being  in  accordance 
with  the  contract  the  plaintiffs  were  entitled  to  throw  them  upon 
the  defendants'  hands  at  Lille,  and  recover  the  price  they  had 
paid  for  them.  The  inspection  in  England  was  ineffectual  by 
reason  of  a  defect  in  the  goods  which  the  plaintifts  could  not 
discover  by  *inspection,  and  the  defendants  being  the  [440 
Tuanufacturers  of  the  goods  were  responsible  for  such  defect. 
The  plaintifts  were,  therefore,  entitled  immediately  upon  the 
discovery  of  the  defect,  to  return  the  goods.  No  inspection 
could  have  been  made  which  would  have  detected  the  defect 
without  the  destruction  of  the  article  inspected.     The  jury  have 

(')  It  is  not  considered  necessary  to  proper  measure  of  damages  recoverable 

set  out  the  pleadings,  inasmuch  as  it  for  the  bi*each  of  contract,  apart  from 

M'us  agreed  that  th6  Court '8hv>uld  con>  anj  question  of  pleadun^. 
teider  tne  question  which  related  to  the  *        »  •    - 
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lound  that  no  reasonable  inspection  would  have  detected  it. 
The  property  does  not  pass  by  the  sale;  the  moment  that  the 
phiintifts  were  aware  of  the  character  of  the  shoes  they  rejected 
them.  Bannerman  v.  White  Q ;  Street  v.  Blay  (*) ;  Okell  v.  Smith  (^) ; 
notes  to  Cutter  v.  Powell  (*). 

[BoviLL,  C.J.  Did  not  the  property  in  the  shoes  pass  upon 
their  inspection,  approval,  and  delivery  in  England  and  the  pay- 
ment of  the  price  ?  Can  the  plaintiffs  be  entitled  to  reject  the 
ii^oods  after  they  have  dealt  with  them  as  their  own  and  forwarded 
them  to  Lille? 

Brett,  J.  It  must  be  admitted  that  but  for  the  nature  of  the 
<lefects,  which  could  not  have  been  discovered  by  any  reasona- 
ble inspection,  there  would  have  been  an  acceptance  in  England, 
and  the  property  would  have  passed.] 

The  goods  were  taken  into  the  plaintiffs'  possession,  but  not 
conclusively  accepted.  It  is  contended  that  under  the  circum- 
stances the  property  had  not  indefeasibly  passed.  The  rule  to  be 
derived  from  the  authorities  is,  that,  if  a  buyer  accepts  the  goods 
and  treats  them  as  indefeasibly  his  property,  he  is  remitted  to  his 
cross  action  if  there  be  a  breach  of  warranty,  and  cannot  return 
the  goods;  but  if  he  only  receives  them  and  keeps  them  such  a 
time  as  is  necessary  for  a  fair  examination,  he  is  to  be  considered 
as  not  having  received  them.  Here  the  plaintiffs  did  not  take 
an  unreasonable  time  in  finding  out  the  defect.  The  conduct 
and  representations  of  the  defendants  prevented  them  from  re- 
pudiating the  goods  earlier.  The  present  case  comes  within  the 
(|ualification  in  Street  v.  Blay  (*),  which  admits  of  the  right  to 
reject  the  goods  provided  that  the  purchaser  has  done  nothing 
more  in  the  mean  time  than  was  necessary  to  give  them  a  fair 
trial. 

[BoviLL,  C.J.  Is  it  not  essential  to  the  right  to  reject  that  the 
141]  *pai*ties  can  be  put  in  statu  quo?  The  plaintiffs  sent 
':hese  goods  to  France  and  claim  to  reject  them  there.] 

It  is  submitted  that  the  word  "  return"  as  used  in  the  cases 
means  "  reject,"  and  that  the  party  rejecting  the  goods  as  not 
/)eing  in  accordance  with  the  contract,  cannot  be  bound  to  send 
them  back,  at  any  rate  if  they  are  not  small  parcels  but  articles 
cif  great  bulk  like  a  steam  engine  or  a  cargo  of  wheat.  lie  is 
i>ntitled  to  say  to  the  party  in  default,  "  I  reject  them,  and  they 
lie  at  your  risk."  It  is  submitted  that  the  defendants'  letter  oV 
the  11th  of  February,  being  written  when  they  had  full  know 
ledge  that  the  goods  were  to  go  to  Lille  and  were  to  be  inspected 
by  "the  French  authorities,  clearly  gave  the  plaintiffs  a  right  to 

0)  10  C.  B.  (X.S.),  844 ;  31  L.  J.  (C.P.),       (')  1  Stark.,  1 07. 
28  0)  2  Sm.L.  C,  CtU  ed,.  1, 36. 
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reject  tlie  goods  at  Lille  oven  if  they  could  not  have  done  so 
under  the  original  contract. 

It  is  contended  \vith  respect  to  the  goods  that  were  not  for- 
warded to  Lille  that  they  clearly  may  be  rejected  and  their  price 
recovered. 

[They  also  cited  3Iondel  v.  Sleel  {') ;  Hani  v.  SUk{^) ;  Clarke  v. 
Dickson  (•') ;  Blackburn  v.  Smith  {*) ;  Nichol  v.  Godis  (*) ;  Allan  v. 
L^ike  («) ;  Heitd  v.  Taltersall  d) ;  Makin  v.  Bice  Mill  Co.  (»). 

Parvjj^  Serjf.,  Bull,  Q.C.  and  Bicsselly  Q.C.,  supported  the  rule. 
The  plaintifts  liad  no  right  to  reject  these  goods.  It  is  clear, 
upon  the  authorities,  that  the  property  in  the  shoes,  both  those 
forwarded  to  Lille  and  tliose  not  so  forwarded,  had  passed  to  the 
plaintiffs.  But  for  the  fact  of  notice  to  the  defendants  for  what 
purpose  the  goods  were  required,  and  the  defect  being  a  latent 
defect,  there  could  be  no  question  that  the  plaintiffs  could  not 
return  the  goods  after  dealing  with  them  as  they  have  done.  It 
is  submitted  these  facts  make  no  difference  in  principle.  The 
property  would  not,  it  is  true,  pass  by  the  mere  contract,  as 
t  liese  were  not  specific  goods.  But  the  moment  that  all  is  done 
to  the  goods  that  is  required,  and  they  are  appropriated  to  the 
jnirchaser,  the  property  passes.  Fragano  v.  Long  (•);  Atkinson 
V.  Bell  (»«) ;  Boices  v.  Pontifex  (»») ;  Hunt  v.  Silk  ^ ;  Beed  v.  [442 
Blamlford  (**) ;  Blackburn  v.  Smith  (**) ;  Benjamin  on  Sale,  104  et 
seq. ;  Morion  v.  Tibbett  (") ;  Cusack  v.  Benjamin  ('*).  If  the  pro- 
]>erty  has  once  passed  the  purchaser  cannot  return  the  goods. 
Street  V.  Blag  (**)  compendiously  states  the  law  applicable  to  this 
case.  When  under  an  executory  contract  of  sale  the  interme- 
diate goods  have  been  appropriated  to  the  contract,  and  that 
appropriation  has  been  assented  to,  the  result  is  the  same  as  if 
the  contract  had  originally  been  for  specific  goods. 

[Brett,  J.  The  question  is,  whether  there  has  been  a  suffi- 
cient assent  to  the  appropriation  here.] 

With  respect  to  the  goods  forwarded  to  Lille,  the  plaintiffs 
have  exercised  dominion  over  them  and  impressed  a  new  des- 
tination upon  them:  Chapman  v.  Morion{^'^;  Jiarnorv.  GrovesQ^); 
Parker  v.  Wallis  (*^).  All  the  goods  delivered  were  inspected 
and  approved  in  accordance  with  the  terms  of  the  contract,  and 
the  price  was  paid.     The  plaintiffs  had  their  attention  fully  di- 

C)  8  M.  &  W..  871.  ('«)  8  B.  &  C,  277. 

(*)  5  East.,  449.  (")  3  F.  &  F.,  739. 

(')  E.  B.  &  R.  148 ;  27  L.  J.  (Q.B.),  232.  (")  2  Y.  &  J.,  278. 

n  2  Ex.,  790  ;  18  L.  J.  (Ex.).  187.  ('»)  2  Ex.,  783. 

(*)  10  Ex.,  191 ;  23  L.  J.  (Ex.),  314.  ('*)  15  Q.  B.,  428 ;  19  L.  J.  (Q.  B.).  883 

(•)  18  Q.  B.,  560.  O  1  B.  &  S..  299 :  30  L.  J.  (g.  B.),  261 

(')  Uw  Rep..  7  Ex.,  7.  ('•)  2  B.  &  Ad.,  436. 

(*)  20  L.  T.  (N.S.),  705  ;  17  W.  R.,  768.  {'')  11  M.  &  W..  534. 

O  4  B.  &  C„  219.  («)  15  C.  B.,  667 ;  24  L.  J.  (C.P.),  S3 

('•)5E.&B.,21, 
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rccted  to  the  question  whether  the  shoes  contained  paper,  and 
it  is  contended  ihat  thoy  might  have  opened  a  sufficient  number 
of  the  shoes  to  satisfy  themselves  on  this  point.  If  they  choose 
to  accept  williout  satisfying  themselves  on  this  point,  they  can- 
not afterwards  reject  the  shoes.  It  is  contended  that  if  there 
be  a  right  to  reject,  the  purchaser  cannot  reject  without  return- 
ing the  goods.  Could  the  purchaser  export  the  goods  to  China, 
and  on  its  being  discovered  there  that  they  were  not  according 
to  contract,  throw  them  on  the  vendor's  hand  there  ?  The  pur- 
chaser has  no  right  to  reject  the  goods  unless  he  can  place  the 
vendor  in  statu  quo.  If  he  can  reject  without  returning  the 
goods,  he  must  at  least  reject  at  the  place  where  the  vendor  was 
bound  to  deliver.  The  letter  of  the  11th  of  February  does  not 
alter  the  case ;  it  did  not  entitle  the  plaintifts  to  throw  the  shoes 
on  the  hands  of  the  defendants  without  returning  them.  On 
these  grounds  the  damages  ought  not  to  include  the  price  of  the 
443]  shoes,  but  only  such  damages  *as  properly  arise  from  the 
breach  of  warranty  :  Loder  v.  Kekulc.  i^).  It  is  also  contended 
that  the  loss  of  profit,  whether  on  the  shoes  already  delivered 
or  those  undelivered,  cannot  be  recovered.  The  shoes  delivered 
were  equal  to  sample,  for  the  sample  shoe  did  contain  paper; 
therefore  the  French  authorities  would  have  i:ejected  the  shoes 
even  if  equal  to  sample,  so  the  loss  of  profit  did  not  arise  from 
the  goods  not  being  equal  to  sample;  the  damages  ought  to  be 
the  difterence  in  value  only  between  the  shoes  that  were  and 
those  which  ought  to  have  been  delivered. 

[Brett,  J.  But  the  defect  was  a  latent  defect,  which  could 
not  be  discovered  by  any  reasonable  examination  or  by  com- 
parison with  the  sample,  and  the  goods  were  not  of  the  descrip- 
tion contracted  for  viz.,  army  shoes.] 

With  respect  to  the  loss  of  profit  on  the  shoes  undelivered, 
the  contract  is  divisible ;  the  fact  that  those  delivered  were  not 
according  to  contract  did  not  entitle  the  plaintifts  to  refuse  to 
receive  the  remainder.  Cur.  a^v.  vulL 

July  5.  BoviLL,  C.J.  This  case  was  argued  before  my  brothers 
Byles  and  Brett  and  myself.  My  brother  Byles  concurs  in  the 
judgment  I  am  about  to  deliver;  and  I  will  presently  read  the 
judgment  of  my  brother  Brett. 

This  action  was  brought  for  the  breach  of  contract  by  the  de- 
fendants to  supply  a  large  quantity  of  shoes  for  the  French  army ; 
and  the  questions  which  were  raised  related  almost  entirely  to 
the  damages  which  the  plaintifts  were  entitled  to  recover,  but 
also  involved  some  important  points  with  respect  to  the  vesting 
of  property  in  goods  under  an  executory  contract  of  sale,  auci 

•  •      D  3  C  p.  (X.S.),  133 ;  27 1.  J,  (C.  P.),  27. 
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as  to  the  right  of  the  purchasers  to  reject  the  goods  after  having 
received  and  paid  for  them. 

The  original  contract  was  entered  into  between  the  plaintiffs 
nnd  the  defendants  on  the  30th  of  December,  1870,  and  was  for 
:>0,000  black  army  shoes,  as  per  sample,  at  45.  8d.  per  pair,  less 
•2J  per  cent,  discount,  to  be  delivered  free  at  a  wharf  in  weekly 
([uantities;  to  be  inspected  and  quality  approved  before  ship- 
ment; and  payment  to  be  made  in  cash  at  the  time  of  each  de- 
livery. The  ♦times  for  the  delivery  of  the  shoes  were  [444 
afterwards  altered,  by  consent. 

The  plaintiffs,  who  were  merchants  in  London,  in  entering 
into  this  contract,  were  acting  under  instructions  from  and  on 
behalf  of  a  M.  Potel  and  a  Mr.  Ireland,  of  Lille. 

The  defendants  were  shoe  manufocturers  in  London  and  at 
Northampton ;  and  at  the  time  the  contract  was  entered  into  it 
was  known  to  all  parties  that  the  shoes  were  required  for  the 
French  army,  and  for  a  winter  campaifljn.  A  sample  shoe  was 
deposited,  and  which  was  also  submitted  to  the  French  au- 
thorities, with  whom  M.  Potel  had  made  a  contract  for  supply- 
ing the  shoes. 

The  plaintiffs  appointed  a  person  in  the  trade  (Mr.  Roberts) 
to  inspect  the  shoes  on  their  behalf;  and  several  hundred  pairs 
were  rejected:  but  a  large  number  were  inspected  and  approved 
by  him.  Tha  invoices  were  then  made  out  and  signed  by  the 
plaintiff's  agent,  Mr.  Harry,  and  the  shoes  were  thereupon  sent 
to  Fenning's  wharf,  London,  which  had  been  named  by  the 
plaintiffs  as  the  place  for  deliverv.  On  the  inspection  of  the 
shoe.s,  the  soles  were  not  opened,  and  it  is  not  usual  to  open 
them,  but  without  doing  so  it  could  not  be  ascertained  of  what 
the  fillings  of  the  soles  consisted,  or  whether  there  was  paper 
in  them  or  not. 

The  first  delivery  at  Fenning's  wharf  took  place  on  the  30th 
of  January,  1871,  and  on  that  day,  and  before  this  parcel  was 
delivered,  a  statement  had  appeared  in  some  of  the  newspapers 
that  a  contractor  had  been  imprisoned  in  France  for  putting 
paper  into  the  soles  of  the  shoes.  Some  communication  took 
place  with  one  of  the  defendants  upon  the  subject;  and  the 
evidence  was  contradictory  as  to  whether  the  defendant  had  or 
had  not  said  that  there  was  no  paper  in  the  shoes,  as  far  as  he 
was  aware ;  but  it  was  proved  that,  on  the  2d  or  3rd  of  February, 
Mr.  Harry,  acting  for  the  plaintifls,  and  before  the  shoes  were 
shipped,  requested  that  a  shoe  might  be  cut  open,  to  see  if  there 
was  any  paper  in  the  sole,  that  the  defendants'  foreman  (Webb) 
assented  to  this  being  done,  and  stated  that  the  plaintiffs  might 
cut  open  as  many  as  they  pleased,  and  would  not  find  any  paper 
in  them.     The  sole  of  a  shoe  was  accordingly  cut  open,  and  no 
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paper  was  found  in  it.  The  plaintiff's  evidence  also  went  to 
445]  show  that  many  assurances  were  *given  on  the  part  of  the 
defendants  that  there  was  no  paper  in  the  soles  of  the  shoes. 

The  plaintiffs  then  paid  the  defendants  for  the  shoes  which 
had  been  delivered  by  them  at  Fenning's  Wharf,  being  twenty- 
two  cases,  containing  about  4950  pairs,  and  shipped  them  for 
Dunkirk,  to  be  thence  forwarded  by  railway  to  Lille,  where  they 
were  to  be  delivered  to  the  French  authorities.  This  parcel 
arrived  at  Lille  on  the  10th  of  Februar\'. 

Li  the  meantime  the  plaintiffs  had  forwarded  one  pair  of  the 
shoes  to  Mr.  Ireland  at  Lille ;  and  this  pair,  having  been  opened 
by  him,  was  found  to  contain  pieces  of  paste-board  box  in  the 
soles.  A  communication  was  made  on  the  9th  of  February  to 
one  of  the  defendants,  who  stated  that  it  must  be  a  mistake ;  and 
several  more  pairs  of  shoes  were  then  opened  and  found  not  to 
contain  paper.  The  sole  of  the  sample  shoe  was  at  the  same 
time  opened,  and  it  was  found  that  this  shoe  did  contain  paper. 
The  plaintiffs  then  stopped  the  further  delivery  of  shoes  by  the 
defendants.  Mr.  Harry  took  several  of  the  pairs  which  had  been 
opened  and  found  not  to  contain  paper,  and  the  sample  shoe 
which  did  contain  it,  to  Lille,  and,  after  communicating  with 
Mr,  L-eland,  he  telegraphed  to  the  plaintiffs  on  the  10th  of 
February,  "  Pay  for  and  ship  all  Hickson's  goods  ready  at  wharf 
and  warehouse."  • 

At  that  time  some  more  shoes  had  been  inspected,  approved, 
and  delivered  atFenning's  Wharf  on  the  7th  or  8th  of  February, 
and  the  defendants  had  asked  for  a  check  for  them,  which  had 
been  refused ;  but,  upon  receipt  of  the  telegram  from  Mr.  Ire- 
land, the  plaintiffs  paid  for  those  shoes  which  had  been  so  de- 
livered. At  this  time  it  was  well  known  to  the  defendants  that 
the  shoes  were  required  to  be  sent  to  Lille  for  the  French  army, 
and  had  to  be  passed  by  the  French  authorities,  and  that  the 
sample  shoe  and  the  shoe  sent  to  Mr.  Ireland  had  been  found  to 
contain  paper  in  the  soles;  and  after  some  discussion  upon  the 
subject,  and  as  to  the  terms  of  the  following  letter,  the  defend- 
ants agreed  to  and  eventually  on  the  13th  of  February  signed 
the  letter  which  bears  date  the  11th  of  Fcbruarj-. 

By  that  letter,  which  is  addressed  to  the  plaintiffs,  the  defend- 
ants agreed  to  take  back  those  shoes  which  might  be  thrown 
back  on  their  (the  plaintiffs')  hands  in  consequence  of  paper 
4461  being  found  *in  them ;  it  being  understood  that  they 
could  not  take  back  any  large  number  of  shoes  if  paper  should 
be  found  in  only  a  few  pairs;  and  they  stated  their  willingness 
that  the  closest  inspection  should  be  made. 

Upon  this  letter  being  signed  and  given  to  the  plaintiffs,  the 
inspection  and  delivery  of  the  shoes  were  continued,  several 
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parcels  were  delivered  at  the  wharf  after  having  been  inspected 
by  Mr.  Roberts  and  passed  by  Mr.  Harry  for  the  plaintifts,  and 
the  plaintifts  paid  for  them,  and  forwarded  them  by  sea  and 
railway  to  Lille.  The  total  quantity  thus  forwarded  to  France 
was  12,225  pairs.  The  cost  of  the  transit  and  the  duty  in  France 
were  paid  by  Mr.  Ireland.  There  were  more  shoes  delivered 
at  Fenning's  Wharf,  which  were  afterwards  sold  under  an  ar- 
rangement between  the  parties. 

On  the  26th  of  February,  information  reached  this  country 
that  some  of  the  shoes  had  been  found  to  contain  paper;  and. 
on  the  28th  of  February,  upon  the  entire  quantity  which  had 
been  shipped  being  tendered  to  the  French  government,  some 
were  opened  and  found  to  contain  paper,  and  the  whole  were 
rejected  by  the  French  authorities.  The  shoes  were  then  sent 
by  the  French  militxiry  intendantto  a  public  bonded  warehouse 
at  Lille,  where  they  were  deposited,  and  still  remain. 

The  defendants  were  informed  of  the  rejection  of  the  shoes; 
and  one  of  them  at  once  proceeded  to  Lille,  and,  with  the  other 
parties  concerned,  endeavored  to  get  the  shoes  passed  by  the 
French  authorities.  In  this,  however,  they  were  not  successful, 
and  the  French  government  refused  to  take  any  of  tho  shoes. 

One  of  the  defendants,  on  being  asked  the  question,  would 
not  guaranty  that  there  were  not  5000  pairs  with  paper  in  them, 
though  he  stated  that  he  would  guaranty  that  there  were  not 
7000  pairs  that  had  paper  in  the  soles. 

A  considerable  number  of  the  shoes  were  opened  at  Lille,  and 
many  of  them  (in  one  instance  seventeen  pairs  out  of  eighteen 
that  were  opened)  were  found  to  contain  paper ;  and  Mr.  Ire- 
land therefore  told  one  of  the  plaintifts,  who  was  present  when 
this  was  discovered,  that,  in  consequence  of  the  defendants' 
letter  of  guarantv  of  the  11th  of  February,  he  should  take  no 
further  steps  in  the  matter,  and  that  he  threw  the  goods  on  the 
defendants'  hands. 

*The  defendants  were  required  to  return  the  money  [447 
for  the  shoes,  and  were  told  that  the  plaintifts  would  hold  them 
to  the  letter  of  guaranty.  One  of  the  defendants  in  answer 
stated  that,  before  he  would  take  back  any  of  the  shoes,  the 
plaintift' must  show  him  what  shoes  did  contain  paper;  and, 
upon  the  plaintifts  stating  that  this  was  absurd,  and  that  they 
should  have  to  destroy  all  the  shoes  to  find  it  out,  the  defend- 
ant said  that  he  could  do  no  more,  that  the  plaintifts  must  cut 
open  what  they  liked,  and  any  which  contained  paper  the  de- 
fendants would  take  back. 

From  examinations  of  a  number  of  the  shoes,  made  subse- 
quently and  after  this  action  was  commenced,  it  appeared  that 
a  large  proportion,  and  considerably  more  than  half  of  over  100 
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pairs  which  were  examined  from  different  cases,  did  contain 
paper,  canvas  shavings,  or  asphalte  roofing-felt,  and  nearly  one- 
half  of  the  whole  of  them  contained  paper  in  the  soles ;  of  four- 
teen other  pairs,  only  three  contained  leather  fillings  in  the 
soles ;  and,  of  fifty  other  pairs,  nearly  the  whole  contained  paper. 
The  objection  to  paper  was  stated  to  be  that,  when  it  becomes 
wet,  from  the  pressure  of  the  foot  it  dries  up  in  lumps ;  and  one 
of  the  defendants  admitted  at  the  trial  that  shoes  with  paper  in 
the  soles  were  objectionable  for  a  soldier,  and  were  not  fitted 
for  a  winter  campaign. 

There  was  also  evidence  on  the  part  of  the  plaintiffs  to  show 
that,  even  independently  of  the  paper,  the  shoes  were  not  equal 
to  the  sample.  The  defendants  called  a  number  of  witnesses  to 
show  that  the  whole  of  the  shoes,  including  about  17,000  pairs 
which  were  ready  to  be  delivered,  were  equal  to  the  sample ;  but 
none  of  those  witnesses  had  opened  the  soles  of  any  of  the  shoes. 

Upon  the  matters  left  to  the  jury  they  found  that  the  shoes 
delivered,  and  also  those  that  were  ready  for  delivery,  were  not 
equal  to  the  sample,  and  that  the  defects  could  not  have  been 
discovered  by  any  inspection  which  ought  reasonably  to  have 
been  made  by  Roberts  or  Harry. 

It  had  also  been  contended  by  the  defendants  that  the  letter 

of  the  11th  of  February  was  not  intended  to  be  a  binding  agrees 

meut,  but  only  to  be  shown  to  the  French  authorities  ;  but  the 

Jury  found  that  the  letter  was  intended  to  be  an  undertaking 

l>y  the  defendants,  in  order  to  settle  a  bonS  fide  dispute. 

448]     *The  damages,  under  the  direction  of  my  brother  Brett, 

who  tried  the  cause,  were  assessed  as  follows : 

£     s.    d. 
To  amount  paid  for  12,825  pairs  of  shoes  delivered  at  Fell- 
ing's Wharf,  of  which  12,225  pairs  were  sent  to  LiUe, 

at  4s.  8d,  less  2}^  per  cent 2917  13    9 

•     To  cost  of  57  packing  cases  for  the  above  shoes  sent  to 

Lille 20    7    3 

Charges,  freight,  and  insurance  on  same 46  15    6 

Duty,  carriage,  and  expenses,  Dunkirk  to  Lille  . .        . .      280  13    6 

Fr.    c.  £3271    9    0 
Cartage  and  warehouse  dues  to  railway  586    0 

Cartage  to  the  military  warehouse  .'.  123  60 

Warehouse  expenses  at  Lille  . .  1915  70 

105    0    0 

To  loss  of  profit  on  above  mentioned 
12,825  pairs.    They  would  have  valued 

at  7  fr.  25  c.  £3719    5    0 

Costs,  aa  above     3271  9  0 

447  16  0 

The  like  proportion  of  profit  in  respect  of  17,175  pairs 

remaining  to  be  delivered 495    0    0 

£4214    5    0 
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The  verdict  was  entered  for  the  plaintiffs  for  the  whole  of 
these  sums ;  leave  being  reserved  to  the  defendants  to  move  to 
reduce  the  damages  by  any  sum  that  the  Court  might  think 
right. 

^A  rule  nisi  was  accordingly  granted ;  and  the  main  practical 
(question  upon  the  argument  ot  the  rule  was  as  to  which  party 
was  to  bear  the  risk  and  loss  upon  the  shoes  remaining  at  the 
warehouse  at  Lille,  since  they  were  rejected  by  the  plaintiffs. 

The  defendants  contended  that  the  plaintiffs  had  accepted  the  . 
goods,  and  were  not  at  liberty  afterwards  to  reject  them ;  that 
the  shoes  consequently  remained  the  plaintiffs'  property  and  at 
their  risk ;  and  that  the  plaintiffs  could  only  recover  damages 
as  for  the  breach  of  warranty.  The  plaintiffs,  on  the  other 
hand,  contended  that  they  were  entitled  to  reject  the  goods  and 
to  throw  them  on  the  defendants'  hands  at  Lille,  and  that  they 
were  entitled  to  recover  back  the  whole  price  that  they  had  paid 
for  them,  as  well  as  damages  for  the  breach  of  contract,  —  leav- 
ing the  shoes  the  property  of  the  defendants  and  at  their  risk. 

*A  number  of  authorities  were  cited  in  the  course  of  [449 
the  argument  as  bearing  upon  these  questions;  but  the  princi- 
ples of  law  which  are  applicable  to  such  cases  are  now  tolerably 
well  settled. 

Where  specific  and  ascertained  existing  goods  or  chattels  are 
the  subject  of  a  contract  of  immediate  and  present  sale,  and 
whether  there  be  a  warranty  of  quality  or  not,  the  property 
generally  passes  to  the  purchaser  upon  the  completion  of  the 
bargain,  and  the  vendor  thereupon  has  a  right  to  recover  the 
price,  unless  from  other  circumstanpes  it  can  be  collected  that 
the  intention  was  that  the  property  should  not  at  once  vest  in 
the  purchaser.  Such  an  intention  is  generally  shown  by  the 
fact  of  some  further  act  being  first  required  to  be  done ;  such 
as,  for  instance,  in  most  cases,  delivery  —  in  some  cases,  actual 
payment  of  the  price  —  and  in  other  cases,  weighing  or  measur- 
ing in  order  to  ascertain  the  price,  or  iharking,  packing,  cooper- 
ing, filling  up  casks,  or  the  like. 

Where  there  is  a  warranty  of  the  quality  of  such  specific  goods, 
that  circumstance  will  not  prevent  the  property  in  them  passing 
to  the  purchaser ;  and,  if  it  be  simply  a  warranty,  will  not  en- 
,  title  the  purchaser  to  refuse  to  accept  the  goods,  or  to  return 
them,  merely  because  the  warranty  is  not  fulfilled  ;  and  in  order 
to  entitle  the  purchaser  so  to  refuse  or  to  return  them,  it  must, 
in  the  case  of  specific  goods,  be  a  term  of  the  contract  that  he 
shall  be  at  liberty  to  do  so. 

In  the  case  of  executory  contracts,  where  the  goods  are  not 
ascertained  or  may  not  exist  at  the  time  of  the  contract,  from 
the  nature  of  the  transaction  no  property  in  the  goods  can  pass 
3  Eng.  Rep.1  43 
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to  the  purchaser  by  virtue  of  the  contract  itself;  but,  where 
certain  goods  have  been  selected  and  appropriated  by  the 
seller  and  have  been  approved  and  assented  to  by  the  buyer, 
then  the  case  stands,  as  to  the  vesting  of  the  property,  very 
much  in  the  same  position  as  upon  a  contract  for  the  sale  oV 
goods  which  are  ascertained  at  the  time  of  the  bargain.  In 
most  cases  of  such  executory  contracts,  something  more  would 
generally  remain  to  be  done,  such  as,  for  instance,  selec- 
tion or  appropriation,  approval,  and  delivery  of  some  kind,  be- 
fore the  property  would  be  considered  as  intended  to  pass  and 
upon  that  taking  place  the  property  might  pass  if  it  was  in- 
tended to  do  so,  equally  as  in  the  case  of  a  contract  for  specific 
450]  *and  ascertained  goods.  Lord  Wensleydale,  in  the  case 
oi  Dixon  V.  Yates  {^)^  put  the  case  of  the  sale  of  a  specific  chattel 
upon  the  same  footing  as  the  sale  of  an  unascertained  chattel 
after  delivery,  for  the  purpose  of  showing  that  the  property 
vested  in  the  latter  case  upon  delivery,  and  m  the  former  by  the 
contract  itself:  and  see  also  upon  this  subject -^/earanckr  v.  (rard^ 
ner  (^) ;  AUlridge  v.  Johnson  ('),  which  was  confirmed  by  Langlon 
v.  H'ggins  (*);  also  the  judgment  of  Parke,  Bi.,  in  Wait  v.  Baker 
{^) ;  Brown  v.  Hare  (^),  in  error ;  and  Tregelles  v.  Sewell  ('). 

In  cases  where,  under  an  executory  contract,  goods  are  sent 
by  the  vendor  which  do  not  come  within  the  general  description 
of  those  contracted  for,  the  purchaser  may  refuse  to  receive  or 
may  reject  them  ;  and  equally  so  if  there  be  any  other  condition 
in  the  contract  which  is  not  complied  with  ;  so,  in  like  manner, 
if  a  fraud  has  been  practiced  by  the  seller,  then,  upon  discovery 
of  the  fraud,  and  within  a  reasonable  time,  and  if  nothing  has 
been  done  by  the  purchaser  to  alter  the  position  of  the  vendor, 
the  purchaser  may  reject  the  goods. 

In  the  judgment  of  the  Court  of  Exchequer  Chamber  delivered 

by  my  Brother  Williams  in  the  case  of  Behn  v.  Burness  (®),  the 

law  is  thus  laid  down  :     "  In  cases  where  the  thing  sold  is  not 

specific,  and  the  property  has  not  passed  by  thebaic,  the  vendee 

may  refuse  to  receive  the  thing  proffered  to  him  in  performance 

of  the  contract,  on  the  ground  that  it  does  not  correspond  with 

the  descriptive  statement,  or,  in  other  words,  that  the  condition 

expressed  in  the  contract  has  not  been  performed :  still,  if  he 

receive  the  thing  sold,  and  has  the  enjoyment  of  it,  he  cannot 

afterwards  treat  the  descriptive  statement  as  a  condition,  but 

only  as  an  agreement,  for  a  breach  of  which  he  may  bring  an 

action  to  recover  damages."     And  in  the  last  edition  (1871)  of 

(•)  5  B.  &  Ad.  at  p.  840.   •  (•)  4  H.  &  N.,  832 ;  29  L.  J.  (Ex.).  6. 

,")  1  Bing.  N.  C,  671.  (')  7  H.  &.  N.,  574. 

(")  7  E.  &  B.,  885  ;  26  L.  J.  (Q.B.).  298.  (■)  3  B.  &  S.  at  p  756  ;  32  L.  J.  (Q.B.), 

(*)  4  H.  &  N.,  402 ;  28  L.J.  (Ex.),  252.  201 

C*)  2  Ex..  1. 
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the  notes  to  "Williams'  Saunders,  vol.  i.  p.  554,  the  result  of 
several  of  the  cases  is  thus  stated  by  the  learned  editor :  "  When 
it  appears  that  the  consideration  has  *been  executed  in  [451 
Mart,  that  which  was  before  a  warranty  or  condition  precedent, 
loses  the  character  of  a  condition,  or,  to  speak  more  properly, 
ceases  to  be  available  as  a  condition,  and  becomes  a  warranty  in 
the  narrower  sense  of  the  word,  viz.,  a  stipulation  by  way  of 
aii^reement,  for  the  breach  of  which  a  compensation  must  be 
sought  in  damages.'* 

Although  the  property  in  the  goods,  whether  under  an  imme- 
diate or  an  executory  contract  of  sale,  may  have  passed,  there 
may  still  in  each  instance  be  a  lien  for  the  purchase  money,  and 
a  right  to  stop  in  transitu,  and  the  purchaser  may  not  be  enti- 
tled to  possession  without  payment  of  the  price. 

In  cases  of  executory  contracts,  where  there  is  a  warranty  of 
quality,  the  purchaser  is  not  only  not  bound  to  receive  the  goods 
unless  they  correspond  with  the  warranty,  but,  even  after  they 
have  been  delivered  by  the  vendor,  may  reject  them  on  discov- 
ering the  defect.  It  is  however,  generally  necessary,  in  order 
to  enable  the  purchaser  to  recoverback  the  price  which  he  may 
have  paid  for  the  goods,  that  he  should  not  have  done  more  than 
was  necessary  for  a  fair  trial  of  them,  or  for  the  purpose  of  ex- 
amination and  comparison,  and  also'  that  he  should  reject  the 
goods  within  a  reasonable  time,  and  that  he  should  not  have 
done  any  act  to  alter  the  position  of  the  vendor,  nor  as  was  said 
by  Parke,  J.,  in  Slreei  v.  Blay  (^),  to  delay  the  return  of  the  goods. 
If  the  purchaser  has  exercised  acts  of  dominion  over  the  goods, 
as  by  parting  with  the  property  in  them,  or  has  prevented  the 
vendor  being  placed  in  the  same  situation,  then,  generally  speak- 
ing, he  will  not  be  entitled  to  return  or  reject  them :  Street  v. 
Buiy  (^ ;  and  see  also  Hunt  v.  Stik  ('),  Clarke  v.  Dickson  (*),  espe- 
cially the  observations  of  Crompton,  J.,  and  the  conclusion  of 
the  judgment  in  Blackburn  v.  Smith  f). 

In  some  cases,  however,  such  as  where  the  goods  are  utterly 
valueless,  the  dealing  with  them  by  the  purchaser  has  been  held 
not  to  aftect  his  right  to  reject  and  to  refuse  to  pay  anything 
for  them ;  as  in  Poulton  v.  Lattimore  (®),  where  the  purchaser  had 
sown  some  and  sold  other  part  of  certain  clover  seed  which  had 
,*been  warranted  as  new  growing  seed,  but  the  whole  of  [452 
1^'hich  turned  out  to  be  totally  unproductive  and  useless. 

In  determining  what  is  a  reasonable  time  for  rejecting  goods, 
the  conduct  of  the  seller  may  be  taken  into  consideration;  as 
where  by  a  subsequent  misrepresentation  he  has  induced  the 

0)  2  B.  &  Ad.,  at  p.  458.  (*)  E.  B.  &  R,  148. 

O  2  B.  &  Ad. ,  457.  (•)  2  Ex.,  792. 

0  5  East,  453.  (•)  9  B.  &  C,  259. 
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to  the  purchaser  by  virtue  of  the  contract  itself;  but,  where 
certain  goods  have  been  selected  and  appropriated  by  the 
seller  and  have  been  approved  and  assented  to  by  the  buyer, 
then  the  case  stands,  as  to  the  vesting  of  the  property,  very 
much  in  the  same  position  as  upon  a  contract  for  the  sale  of 
goods  -which  are  ascertained  at  the  time  of  the  bargain.  In 
most  cases  of  such  executory  contracts,  something  more  would 
generally  remain  to  be  done,  such  as,  for  instance,  selec- 
tion or  appropriation,  approval,  and  delivery  of  some  kind,  be- 
fore the  property  would  be  considered  as  intended  to  pass  and 
upon  that  taking  place  the  property  might  pass  if  it  was  in- 
tended to  do  so,  equally  as  in  the  case  of  a  contract  for  specific 
450]  *and  ascertained  goods.  Lord  Wensleydale,  in  the  case 
of  Dixon  V.  Yates {^)y  put  the  case  of  the  sale  of  a  specific  chattel 
upon  the  same  footing  as  the  sale  of  an  unascertained  chattel 
after  delivery,  for  the  purpose  of  showing  that  the  property 
vested  in  the  latter  case  upon  delivery,  and  m  the  former  by  the 
contract  itself:  and  see  also  upon  this  subject -^/exander  v.  (rard' 
ner  (*) ;  Aldridge  v.  Johnson  ('),  which  was  confirmed  by  Langton 
V.  H'»qgim  (^);  also  the  judgment  of  Parke,  Bi.,  in  Wait  v.  Baker 
(*) ;  Brown  v.  Hare  (®),  in  error ;  and  iWgelles  v.  SeweU  ('). 

In  cases  where,  under  an  executory  contract,  goods  are  sent 
by  the  vendor  which  do  not  come  within  the  general  description 
of  those  contracted  for,  the  purchaser  may  refuse  to  receive  or 
may  reject  them  ;  and  equally  so  if  there  be  any  other  condition 
in  the  contract  which  is  not  complied  with  ;  so,  in  like  manner, 
if  a  fraud  has  been  practiced  by  the  seller,  then,  upon  discovery 
of  the  fraud,  and  within  a  reasonable  time,  and  if  nothing  has 
been  done  by  the  purchaser  to  alter  the  position  of  the  vendor, 
the  purchaser  may  reject  the  goods. 

In  the  judgment  of  the  Court  of  Exchequer  Chamber  delivered 
by  my  Brother  Williams  in  the  case  o{  Behn  v.  Burness  (*),  the 
law  is  thus  laid  down  :  "  In  cases  where  the  thing  sold  is  not 
specific,  and  the  property  has  not  passed  by  thebaic,  the  vendee 
may  refuse  to  receive  the  thing  proflfered  to  him  in  performance 
of  the  contract,  on  the  ground  that  it  does  not  correspond  with 
the  descriptive  statement,  or,  in  other  words,  that  the  condition 
expressed  in  the  contract  has  not  been  performed  :  still,  if  he 
receive  the  thing  sold,  and  has  the  enjoyment  of  it,  he  cannot 
afterwards  treat  the  descriptive  statement  as  a  condition,  but 
only  as  an  agreement,  for  a  breach  of  which  he  may  bring  an 
action  to  recover  damages."     And  in  the  last  edition  (1871)  of 

0  5  B.  &  Ad.  at  p.  840.   •  (•)  4  H.  &  N.,  822 ;  29  L.  J.  (Ex.).  6. 

i'')  I  Bing.  N.  C,  671.  (')  7  H.  &.  N.,  574. 

(»)  7  E.  &  B.,  885  ;  26  L.  J.  (Q.B.),  298.  (■)  3  B.  &  S.  at  p  756  ;  32  L.  J.  {Q.B.), 

(*)  4  H.  &  N..  402 ;  28  L.J.  (Ex.),  252.  204. 

C*)  2  Ex..  1. 
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the  notes  to  Williams'  Saunders,  vol.  i.  p.  554,  the  result  of 
several  of  the  cases  is  thus  stated  by  the  learned  editor :  **  When 
it  appears  that  the  consideration  has  *been  executed  in  [451 
uart,  that  which  was  before  a  warranty  or  condition  precedent, 
loses  the  character  of  a  condition,  or,  to  speak  more  properly-, 
ceases  to  be  available  as  a  condition,  and  becomes  a  warranty  in 
the  narrower  sense  of  the  word,  viz.,  a  stipulation  by  way  of 
au^reement,  for  the  breach  of  which  a  compensation  must  be 
sought  in  damages." 

Although  the^property  in  the  goods,  whether  under  an  imme- 
diate or  an  executory  contract  of  sale,  may  have  passed,  there 
may  still  in  each  instance  be  a  lien  for  the  purchase  money,  and 
a  right  to  stop  in  transitu,  and  the  purchaser  may  not  be  enti- 
tled to  possession  without  payment  of  the  price. 

In  cases  of  executory  contracts,  where  there  is  a  warranty  of 
quality,  the  purchaser  is  not  only  not  bound  to  receive  the  goods 
unless  they  correspond  with  the  warranty,  but,  even  after  they 
have  been  delivered  by  the  vendor,  may  reject  them  on  discov- 
ering the  defect.  It  is  however,  generally  necessary,  in  order 
to  enable  the  purchaser  to  recover  back  the  price  which  he  may 
have  paid  for  the  goods,  that  he  should  not  have  done  more  than 
was  necessary  for  a  fair  trial  of  them,  or  for  the  purpose  of  ex- 
amination and  comparison,  and  also*  that  he  should  reject  the 
goods  within  a  reasonable  time,  and  that  he  should  not  have 
done  any  act  to  alter  the  position  of  the  vendor,  nor  as  was  said 
by  Parke,  J.,  in  Street  v.  Blaj/  (^),  to  delay  the  return  of  the  goods. 
If  the  purchaser  has  exercised  acts  of  dominion  over  the  goods, 
as  by  parting  with  the  property  in  them,  or  has  prevented  the 
vendor  being  placed  in  the  same  situation,  then,  generally  speak- 
ing, he  will  not  be  entitled  to  return  or  reject  them :  Street  v. 
JBhy  (^ ;  and  see  also  Hunt  v.  Silk  (^),  Clarke  v.  Dickson  (*),  espe- 
cially the  observations  of  Crompton,  J.,  and  the  conclusion  of 
the  judgment  in  Blackburn  v.  Smith  (*). 

In  some  cases,  however,  such  as  w^here  the  goods  are  utterly 
valueless,  the  dealing  with  them  by  the  purchaser  has  been  held 
not  to  affect  his  right  to  reject  and  to  refuse  to  pay  anything 
for  them ;  as  in  Poulton  v.  Lattimore  (®),  where  the  purchaser  had 
sown  some  and  sold  other  part  of  certain  clover  seed  which  had 
/"^been  warranted  as  new  growing  seed,  but  the  whole  of  [452 
1^'hich  turned  out  to  be  totally  unproductive  and  useless. 

In  determining  what  is  a  reasonable  time  for  rejecting  goods, 
the  conduct  of  the  seller  may  be  taken  into  consideration;  as 
where  by  a  subsequent  misrepresentation  he  has  induced  the 

0)  2  B.  &  Ad.,  at  p.  458.  (*)  E.  B.  &  E.,  148. 

O  2  B.  &  Ad..  457.  (*)  2  Ex.,  792. 

(■)  5  East,  452.  (•)  9  B.  &  C,  259. 
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to  the  purchaser  by  virtue  of  the  contract  itself;  but,  where 
certain  goods  have  been  selected  and  appropriated  by  the 
seller  and  have  been  approved  and  assented  to  by  the  buyer, 
then  the  case  stands,  as  to  the  vesting  of  the  property,  very 
much  in  the  same  position  as  upon  a  contract  for  the  sale  of 
goods  "which  are  ascertained  at  the  time  of  the  bargain.  In 
most  cases  of  such  executory  contracts,  something  more  would 
generally  remain  to  be  done,  such  as,  for  instance,  selec- 
tion or  appropriation,  approval,  and  delivery  of  some  kind,  be- 
fore the  property  would  be  considered  as  intended  to  pass  and 
upon  that  taking  place  the  property  might  pass  if  it  was  in- 
tended to  do  so,  equally  as  in  the  case  of  a  contract  for  specific 
450]  *and  ascertained  goods.  Lord  Wensleydale,  in  the  case 
of  Dixon  V.  Yates  {^)^  put  the  case  of  the  sale  of  a  specific  chattel 
upon  the  same  footing  as  the  sale  of  an  unascertained  chattel 
after  delivery,  for  the  purpose  of  showing  that  the  property 
vested  in  the  latter  case  upon  delivery,  and  m  the  former  by  the 
contract  itself:  and  see  also  upon  this  subject  Alexander  y.  (jrard- 
ner  (*) ;  Aldridge  v.  Johnson  ('),  which  was  confirmed  by  Langion 
V.  Wqgins  {*) ;  also  the  judgment  of  Parke,  Bi.,  in  Wait  v.  Baker 
(5) ;  Brown  v.  Hare  (®),  in  error ;  and  Tregelles  v.  SeweU  ('). 

In  cases  where,  under  an  executory  contract,  goods  are  sent 
by  the  vendor  which  do  not  come  within  the  general  description 
of  those  contracted  for,  the  purchaser  may  refuse  to  receive  or 
may  reject  them  ;  and  equally  so  if  there  be  any  other  condition 
in  the  contract  which  is  not  complied  with  ;  so,  in  like  manner, 
if  a  fraud  has  been  practiced  by  the  seller,  then,  upon  discovery 
of  the  fraud,  and  within  a  reasonable  time,  and  ii*  nothing  has 
been  done  by  the  purchaser  to  alter  the  position  of  the  vendor, 
the  purchaser  may  reject  the  goods. 

In  the  judgment  of  the  Court  of  Exchequer  Chamber  delivered 
by  my  Brother  Williams  in  the  case  oi  Behn  v.  Bumess  {%  the 
law  is  thus  laid  down  :  "  In  cases  where  the  thing  sold  is  not 
specific,  and  the  property  has  not  passed  by  thebaic,  the  vendee 
may  refuse  to  receive  the  thing  proffered  to  him  in  performance 
of  the  contract,  on  the  ground  that  it  does  not  correspond  with 
the  descriptive  statement,  or,  in  other  words,  that  the  condition 
expressed  in  the  contract  has  not  been  performed  :  still,  if  he 
receive  the  thing  sold,  and  has  the  enjoyment  of  it,  he  cannot 
afterwards  treat  the  descriptive  statemeiit  as  a  condition,  but 
only  as  an  agreement,  for  a  breach  of  which  he  may  bring  an 
action  to  recover  damages."     And  in  the  last  edition  (1871)  of 

0  5  B.  &  Ad.  at  p.  340.   •  (•)  4  H.  &  N.,  832 ;  29  L.  J.  (Ex.).  6. 

i")  I  Bing.  N.  C,  671.  (')  7  H.  &.  N.,  574. 

C)  7  E.  &  B.,  885  ;  26  L.  J.  (Q.B.),  298.  (■)  3  B.  &  S.  at  p  756  ;  32  L.  J.  {Q.B.), 

(*)  4  H.  &  N.,  402 ;  28  L.J.  (Ex.),  252.  204. 

L*)  2  Ex..  1. 
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the  notes  to  Williams'  Saunders,  vol.  i.  p.  554,  the  result  of 
several  of  the  cases  is  thus  stated  by  the  learned  editor :  "  When 
it  appears  that  the  consideration  has  *been  executed  in  [451 
nart,  that  which  was  before  a  warranty  or  condition  precedent, 
loses  the  character  of  a  condition,  or,  to  speak  more  properly, 
ceases  to  be  available  as  a  condition,  and  becomes  a  warranty  in 
the  narrower  sense  of  the  word,  viz.,  a  stipulation  by  way  of 
ai2:reeraent,  for  the  breach  of  which  a  compensation  must  be 
sought  in  damages." 

Although  the'^property  in  the  goods,  whether  under  an  imme- 
diate or  an  executory  contract  of  sale,  may  have  passed,  there 
may  still  in  each  instance  be  a  lion  for  the  purchase  money,  and 
a  right  to  stop  in  transitu,  and  the  purchaser  may  not  be  enti- 
tled to  possession  without  payment  of  the  price. 

In  cases  of  executory  contracts,  where  there  is  a  warranty  of 
quality,  the  purchaser  is  not  only  not  bound  to  receive  the  goods 
unless  they  correspond  with  the  warranty,  but,  even  after  they 
have  been  delivered  by  the  vendor,  may  reject  them  on  discov- 
ering the  defect.  It  is  however,  generally  necessary,  in  order 
to  enable  the  purchaser  to  recover  back  the  price  which  he  may 
have  paid  for  the  goods,  that  he  should  not  have  done  more  than 
was  necessary  for  a  fair  trial  of  them,  or  for  the  purpose  of  ex- 
amination and  comparison,  and  also'  that  he  should  reject  the 
goods  within  a  reasonable  time,  and  that  he  should  not  have 
done  any  act  to  alter  the  position  of  the  vendor,  nor  as  was  said 
by  Parke,  J.,  in  Street  v.  Blay  (*),  to  delay  the  return  of  the  goods. 
If  the  purchaser  has  exercised  acts  of  dominion  over  the  goods, 
as  by  parting  with  the  property  in  them,  or  has  prevented  the 
vendor  being  placed  in  the  same  situation,  then,  generally  speak- 
ing, he  will  not  be  entitled  to  return  or  reject  them:  Street  v. 
Blay  (^ ;  and  see  also  Hunt  v.  Silk  ('),  Clarke  v.  Dickson  (*),  espe- 
cially the  observations  of  Crompton,  J.,  and  the  conclusion  of 
the  judgment  in  Blackburn  v.  Smith  (*). 

In  some  cases,  however,  such  as  where  the  goods  are  utterly 
valueless,  the  dealing  with  them  by  the  purchaser  has  been  held 
not  to  affect  his  right  to  reject  and  to  refuse  to  pay  anything 
for  them ;  as  in  Poulton  v.  Lattimore  (®),  where  the  purchaser  had 
sown  some  and  sold  other  part  of  certain  clover  seed  which  had 
,*beeu  warranted  as  new  growing  seed,  but  the  whole  of  [452 
1^'hich  turned  out  to  be  totally  unproductive  and  useless. 

In  determining  what  is  a  reasonable  time  for  rejecting  goods, 
the  conduct  of  the  seller  may  be  taken  into  consideration;  as 
where  by  a  subsequent  misrepresentation  he  has  induced  the 

0)  2  B.  &  Ad.,  at  p.  458.  {*)  E.  B.  &  E.,  148. 
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to  the  purchaser  by  virtue  of  the  contract  itself;  but,  where 
certain  goods  have  been  selected  and  appropriated  by  the 
seller  and  have  been  approved  and  assented  to  bj'  the  buyer, 
then  the  case  stands,  as  to  the  vesting  of  the  property,  very 
much  in  the  same  position  as  upon  a  contract  for  the  sale  oV 
goods  -which  are  ascertained  at  the  time  of  the  bargain.  In 
most  cases  of  such  executory  contracts,  something  more  would 
generally  remain  to  be  done,  such  as,  for  instance,  selec- 
tion or  appropriation,  approval,  and  delivery  of  some  kind,  be- 
fore the  property  would  be  considered  as  intended  to  pass  and 
upon  that  taking  place  the  property  might  pass  if  it  was  in- 
tended to  do  so,  equally  as  in  the  case  of  a  contract  for  specific 
450]  *and  ascertained  goods.  Lord  Wensleydale,  in  the  case 
of  Dixon  V.  Yates  {^)^  put  the  case  of  the  sale  of  a  specific  chattel 
upon  the  same  footing  as  the  sale  of  an  unascertained  chattel 
after  delivery,  for  the  purpose  of  showing  that  the  property 
vested  in  the  latter  case  upon  delivery,  and  in  the  former  by  the 
contract  itself:  and  see  also  upon  this  subject -^^earanrfer v.  (jrard- 
ner  (*) ;  Aldridge  v.  Johnson  ('),  which  was  confirmed  by  Langion 
V.  Wggins  (*);  also  the  judgment  of  Parke,  B.,  in  Wail  v.  Baker 
(') ;  Brown  v.  Hare  (*'),  in  error ;  and  Tregelles  v.  SeweU  ('). 

In  cases  where,  under  an  executory  contract,  goods  are  sent 
by  the  vendor  which  do  not  come  within  \h^  general  description 
of  those  contracted  for,  the  purchaser  may  refuse  to  receive  or 
may  reject  them  ;  and  equally  so  if  there  be  any  other  condition 
in  the  contract  which  is  not  complied  with  ;  so,  in  like  manner, 
if  a  fraud  has  been  practiced  by  the  seller,  then,  upon  discovery 
of  the  fraud,  and  within  a  reasonable  time,  and  if  nothing  has 
been  done  by  the  purchaser  to  alter  the  position  of  the  vendor, 
the  purchaser  may  reject  the  goods. 

In  the  judgment  of  the  Court  of  Exchequer  Chamber  delivered 
by  my  Brother  Williams  in  the  case  of  Behn  v.  Bumess  (*),  the 
law  is  thus  laid  down  :  "  In  cases  where  the  thing  sold  is  not 
specific,  and  the  property  has  not  passed  by  thebaic,  the  vendee 
may  refuse  to  receive  the  thing  proflfered  to  him  in  performance 
of  the  contract,  on  the  ground  that  it  does  not  correspond  with 
the  descriptive  statement,  or,  in  other  words,  that  the  condition 
expressed  in  the  contract  has  not  been  performed :  still,  if  he 
receive  the  thing  sold,  and  has  the  enjoyment  of  it,  he  cannot 
afterwards  treat  the  descriptive  statement  as  a  condition,  but 
only  as  an  agreement,  for  a  breach  of  which  he  may  bring  an 
action  to  recover  damages."     And  in  the  last  edition  (1871)  of 

0  5  B.  &  Ad.  at  p.  340.   •  (•)  4  H.  &  N.,  822 ;  29  L.  J.  (Ex.).  6. 

i")  I  Bing.  N.  C,  671.  (')  7  H.  &.  N.,  574. 
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the  notes  to  Williams'  Sannders,  vol.  i.  p.  554,  the  result  of 
several  of  the  cases  is  thus  stated  by  the  learned  editor :  "  When 
it  appears  that  the  consideration  has  *been  executed  in  [451 
uart,  that  which  was  before  a  warranty  or  condition  precedent, 
i-^ses  the  character  of  a  condition,  or,  to  speak  more  properly, 
ceases  to  be  available  as  a  condition,  and  becomes  a  warranty  in 
the  narrower  sense  of  the  word,  viz.,  a  stipulation  by  way  of 
ai]^reeraent,  for  the  breach  of  which  a  compensation  must  be 
sought  in  damages." 

Although  the^property  in  the  goods,  whether  under  an  imme- 
diate or  an  executory  contract  of  sale,  may  have  passed,  there 
may  still  in  each  instance  be  a  lien  for  the  purchase  money,  and 
a  right  to  stop  in  transitu,  and  the  purchaser  may  not  be  enti- 
tled to  possession  without  payment  of  the  price. 

In  cases  of  executory  contracts,  where  there  is  a  warranty  of 
quality,  the  purchaser  is  not  only  not  bound  to  receive  the  goods 
unless  they  correspond  with  the  warranty,  but,  even  after  they 
have  been  delivered  by  the  vendor,  may  reject  them  on  discov- 
ering the  defect.  It  is  however,  generally  necessary,  in  order 
to  enable  the  purchaser  to  recoverback  the  price  which  he  may 
have  paid  for  the  goods,  that  he  should  not  have  done  more  than 
was  necessary  for  a  fair  trial  of  them,  or  for  the  purpose  of  ex- 
amination and  comparison,  and  also'  that  he  should  reject  the 
goods  within  a  reasonable  time,  and  that  he  should  not  have 
done  any  act  to  alter  the  position  of  the  vendor,  nor  as  was  said 
by  Parke,  J.,  in  Street  v.  Blay  (^),  to  delay  the  return  of  the  goods. 
If  the  purchaser  has  exercised  acts  of  dominion  over  the  goods, 
as  by  parting  with  the  property  in  them,  or  has  prevented  the 
vendor  being  placed  in  the  same  situation,  then,  generally  speak- 
ing, he  will  not  be  entitled  to  return  or  reject  them :  Street  v. 
Biay  (^ ;  and  see  also  Hunt  v.  Silk  ('),  Clarke  v.  Dickson  (*),  espe- 
cially the  observations  of  Crompton,  J.,  and  the  conclusion  of 
the  judgment  in  Blackburn  v.  Smith  (*). 

In  some  cases,  however,  such  as  where  the  goods  are  utterly 
valueless,  the  dealing  with  them  by  the  purchaser  has  been  held 
not  to  affect  his  right  to  reject  and  to  refuse  to  pay  anything 
for  them ;  as  in  Poulton  v.  Lattimore  (^),  where  the  purchaser  had 
sown  some  and  sold  other  part  of  certain  clover  seed  which  had 
/"^been  warranted  as  new  growing  seed,  but  the  whole  of  [452 
1^'hich  turned  out  to  be  totally  unproductive  and  useless. 

In  determining  what  is  a  reasonable  time  for  rejecting  goods, 
the  conduct  of  the  seller  may  be  taken  into  consideration;  as 
where  by  a  subsequent  misrepresentation  he  has  induced  the 
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jiurchaser  to  prolong  the  trial :  Adam  v.  Hichards  Q.  And,  where 
a  purchaser  is  entitled  to  reject  goods,  and  gives  notice  to  the 
vendor  that  he  has  done  so,  the  latter  is  bound  to  take  them 
away ;  and,  if  he  omits  to  do  so,  they  remain  at  his  risk,  as  was 
laid  down  by  Bayley,  J.,  in  O/cell  v.  Smith  (=). 

Upon  the  argument  it  was  agreed  that  the  Court  should  deal 
with  the  question  of  damages  independently  of  the  particular 
form  of  the  pleadings  in  the  action. 

If  the  case  had  rested  on  the  original  contract,  we  should  have 
thought,  as  to  the  12,225  pairs  of  shoes  sent  to  France,  that  by 
the  appropriation  of  these  shoes  by  the  defendants  for  the  plaint- 
iti's,  the  inspection  and  examination  of  them  by  the  plaintifts' 
agents,  their  being  passed  by  those  agents,  the  making  out  of 
invoices  of  the  shoes  so  passed,  debiting  the  plaintiffs  for  them 
as  bought  by  the  plaintiffs  for  the  defendants,  the  deliverj^  of 
tiiem  at  the  wharf,  and  the  defendants  having  no  further  con- 
trol ovet  them,  the  plaintiffs  paying  the  defendants  the  amount 
of  the  invoices  and  subsequently  sending  the  goods  as  their  own 
to  France  and  causing  the  freight  and  duty  to  be  paid  on  them, 
and  tendering  them  to  the  French  authorities  under  the  contract 
of  M.  Potel, —  they  must  be  taken  to  have  accepted  those  shoes, 
that  the  property  in  them  vested  in  the  plaintiffs,  and  that  thev 
were  not  at  liberty  to  reject  the  shoes  and  throw  them  back 
upon  the  defendants'  hands;  see,  in  addition  to  the  cases  cited, 
and  those  above  referred  to,  Rhodes  v.  Thwaiics  (')  and  Parker  v. 
Palmer  {%  The  same  rule  would  also  in  our  opinion  have  ap- 
l»lied  to  the  small  quantity  of  shoes  which  were  approved,  passed, 
and  delivered,  and  paid  for,  and  received  at  Fenning's  Wharf. 

In  this  view  of  the  case,  the  shoes  delivered  w^ould  have  re- 
mained the  property  of  the  plaintiffs  and  at  their  risk,  though 
they  would  still  have  been  entitled  to  claim  damages  by  reason 
453]  oi  the  breach  of  *warranty,  and  not  be  precluded  by  their 
acceptance  of  the  goods,  or  the  vesting  of  the  property  in  them, 
from  maintaining  this  action.  The  damages,  however,  in  that 
case  would  not  have  included  the  whole  price  paid  for  the  shoes, 
but  only  the  difference  between  the  value  of  those  which  were 
delivered  and  what  would  have  been  their  value  if  they  had 
been  supplied  according  to  the  contract,  with  such  other  amounts 
as  the  plaintiffs  could  legally  establish. 

The  plaintiffs  were  not  content  with  this  view  of  the  case,  bul 
desired  to  throw  the  shoes  altogether  upon  the  defendants,  and 
contended  that  they  were  entitled  to  recover  back  the  whole 
price  which  they  paid  for  the  shoes,  as  well  as  the  expenses  to 
which  they  had  been  put,  and  the  loss  of  profits  from  their 
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being  prevented  carrying  out  the  contract  with  the  French 
government;  and  the  question  is,  what  damages  the  plaintiff's 
are  now  entitled  to  recover. 

The  contract  was  expressly  made  for  army  shoes.  At  the  time 
it  was  entered  into,  both  parties  were  aware  that  the  shoes  were 
wanted  for  the  French  array,  and  for  a  winter  campaign ;  and 
by  the  13th  of  February,  the  defendants  were  aware  that  the 
shoes  were  to  be  forwarded  to  Lille  in  fulfilment  of  a  contract 
with  the  French  authorities,  and  that  the  shoes  would  be  re- 
jected and  the  contractors  probably  imprisoned  if  the  shqes 
which  were  tendered  should  be  found  to  contain  paper  fillings 
in  the  soles.  The  letter  which  is  dated  the  11th  of  February, 
and  was  signed  on  the  13th,  must  be  construed  with  reference 
to  the  state  of  things  existing  and  of  which  the  defendants  were 
aware  at  that  time.^  The  defects  in  the  soles  of  the  shoes  were 
such  as  could  not  be  discovered  by  any  ordinary  inspection  or 
examination,  or,  indeed,  without  cutting  open  the  soles ;  and 
the  defendants,  as  the  manufacturers,  would  be  responsible  for 
the  improper  acts  of  the  workmen  employed  by  them  to  manu- 
facture the  shoes,  in  putting  improper  fillings  into  the  soles.  It 
must  also,  we  think,  be  considered  that  they  had  by  their  state- 
ment and  conduct  induced  the  plaintifts  to  believe  that  there 
was  little  or  no  paper  in  any  quantity  of  shoes,  and  with  a 
knowledge  on  their  part  that,  if  the  soles  of  the  shoes  were 
found  to  contain  paper,  they  would  in  all  probability  be  re- 
jected by  the  French  authorities. 

♦Upon  the  findingof  the  jury  as  to  the  letter  of  the  11th  [454 
of  February,  it  must,  we  think,  be  treated  as  a  new  additional 
contract  between  the  parties,  adding  fresh  terms  to  the  original 
contract  with  reference  to  the  difliculties  that  had  arisen  and 
were  likely  to  arise  with  the  French  authorities  at  Lille ;  and 
upon  the  proper  construction  of  the  whole  contract,  including 
the  letter  of  the  11th  of  February,  we  are  of  opinion  that  the 
plaintifla  were  entitled  to  throw  back  the  shoes  upon  the  de- 
fendants' hands  at  Lille,  upon  their  being  rejected  by  the  French 
authorities,  if  a  large  quantity  of  them  did  in  fact  contain  paper 
in  the  soles.  We  think  it  was  not  necessary  that  every  shoe 
should  be  cut  open,  and  that  the  examination  which  has  been 
made  of  a  large  number  of  them  before  and  since  the  action 
was  commenced  was  sufficient  to  show  that  a  large  proportion 
of  them  did  contain  paper ;  and  we  think,  therefore,  that  the 
plaintifts  were  entitled  to  throw  back  the  whole  of  those  which 
had  been  forwarded  \o  France  upon  the  defendants'  hands  at 
Tjlle;  that  the  defendants  were  bound  to  take  them  back  at 
that  place ;  and  that,  as  the  shoes  were  rejected  by  the  plaintifts, 
and  dtte  tiotice  given  to  the  defendants,  the  shoes  remained  at 
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the  risk  of  the  defendants,  and  were  their  property,  and  that 
they  are  liable  to  repay  to  the  plaintiffs  the  whole  of  the  price 
l»aid  for  those  shoes. 

We  are  of  the  same  opinion  with  respect  to  the  shoes  delivered 
at  Fenning's  wharf,  and  paid  for  by  the  plaintiffs  but  not  for- 
warded to  Lille,  and  which  were  sold  by  arrangement,  as  before 
mentioned. 

It  was  contended  for  the  defendants  that,  as  the  sample  shoe 
contained  paper,  and  the  French  government  would  have  re- 
jected the  shoes  if  they  had  been  precisely  in  accordance  wdth 
the  sample  in  that  respect,  the  damages,  and  especially  the  loss 
of  profit,  did  not  result  from  the  breach  of  warranty,  in  the 
shoes  not  being  equal  to  sample.  But  the  fact  of  the  improper 
l)aper  fillings  in  tlie  sole  of  the  sample  shoe  was  a  hidden  defect, 
and  appears  to  have  been  unknown  to  all  parties.  It  could  not 
be  seen  or  discovered  by  any  ordinary  examination  of  the  shoes ; 
and  the  letter  of  the  11th  of  February  was  expressly  directed 
to  the  point  of  paper  being  in  the  shoes,  and  in  our  opinion  gave 
the  right  to  reject  the  shoes  on  that  ground,  and  entitles  the 
455]  plaintiff  to  recover  the  loss  of  profit  which  *vvould  have 
accrued  if  the  shoes  had  been  accepted  by  the  French  authori- 
ties. 

No  question  was  raised,  and  very  properly,  as  to  the  rights 
of  the  plaintiffs  to  recover  as  damages  the  charges  and  expenses 
incurred  in  sending  the  goods  to  Lille  and  the  expenses  upon 
them  there  ;  and  the  only  remaining  question  as  to  the  damages 
was,  whether  the  plaintiffs  were  entitled  to  recover  as  damages 
the  loss  of  profit  on  the  17,175  pairs  of  shoes  which  were  ready 
for  delivery  though  not  delivered  to  the  plaintiffs.  It  se6ms  to 
us,  upon  the  finding  of  the  jury,  that  these  shoes  also  were  not 
according  to  contract ;  and  as  the  whole  formed  part  of  one  con- 
tract, there  is  no  valid  distinction  in  this  respect  between  these 
shoes  and  those  which  were  in  fact  delivered,  and  that  the 
plaiiitiffs  are  entitled  to  recover  the  loss  of  profit  upon  the  whole 
quantity. 

With  reference  to  this  last  point  a  further  question  was  raised 
as  a  ground  for  a  new  trial,  that  the  verdict  was  against  the 
weight  of  the  evidence  as  to  these  17,175  pairs  of  shoes ;  but  we 
think  there  was  abundant  evidence  to  w-arrant  the  finding  of  the 
jury.  The  defendants'  evidence  was  most  unsatisfactory.  My 
Brother  Brett,  who  tried  the  cause,  reports  to  us  that  he  is  not 
dissatisfied  with  the  verdict ;  and  we  see  no  sufficient  grounds 
for  setting  it  aside  or  interfering  wuth  it  upon  this  point. 

Upon  the  w^hole,  we  are  of  opinion  that  the  plaintifis  are  en- 
titled to  maintain  the  verdict  for  the  whole  amount  of  damages 
for  which  it  was  entered,  that  the  shoes  are  the  property  of  the 
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defendants,  and  remain  at  their  risk,  and  that  the  rule  to  reduce 
the  damages,  or  for  a  new  trial,  must  be  discharged. 

Brett,  J.  (^)  I  agree  with  the  Lord  Chief  Justice  in  the  con- 
clusion at  which  he  has  arrived.  I  agree  also  with  the  construc- 
tion given  byrayLord  to  the  agreement  of  the  11th  of  February, 
and  its  effect  upon  the  original  contract  and  on  the  plaintiffs' 
rights.  But  I  am,  with  much  deference,  unable  to  agree  with 
the  view  expressed  by  my  Lord  of  the  plaintiffs'  rights  as  affected 
by  the  original  contract  if  it  stood  alone  and  in  the  events  which 
have  happened,  I  think  that,  under  the  original  contract  and  on 
the  events  which  ensued,  the  plaintiffs  would  have  had  the  right 
to  throw  the  shoes  upon  the  defendants'  hands  at  Lille. 

♦Besides  the  incidents  attaching  to  a  contract  of  sale  by  [456 
sample,  and  which  have  been  enumerated  by  my  Lord,  I  think 
there  is  also  the  following,  that  such  a  contract  always  contaius 
an  implied  term  that  the  goods  may  under  certain  circumstances 
be  returned ;  that  such  term  necessarily  contains  certain  varying 
or  alternative  applications,  and,  amongst  others,  the  following, 
that,  if  the  time  of  inspection,  as  agreed  upon,  be  subsequent  to 
the  time  agreed  for  the  delivery  of  the  goods,  or  if  the  place  of 
inspection,  as  agreed  upon,  be  different  from  the  place  of  de- 
livery, the  purchaser  may,  upon  inspection  at  such  time  and 
place,  if  the  goods  be  not  equal  to  sample,  return  them  then  and 
there  on  the  hands  of  the  seller.  Otherwise  the  right  of  inspec- 
tion given  to  the  purchaser  would  fail  in  its  primary  object. 

The  time  of  inspection  agreed  upon  in  this  contract  was  be- 
fore delivery,  and  the  place  was  London.  If  by  any  reasonable 
care,  or  exercise  of  reasonable  forethought,  the  plaintife  could 
have  had  before  delivery  and  in  London  an  inspection  which 
would  by  reasonable  care  or  skill  have  been  effective,  I  should 
have  thought  that  they  could  not  have  rejected  the  goods  at 
Lille ;  if  the  defect  had  been  such  as  neither  the  defendants  nor 
any  one  for  whose  fault  or  negligence  they  were  answerable  in 
law  could  by  reasonable  care  or  skill  have  discovered,  I  should 
l)ave  still  been  inclined,  though  with  more  doubt,  to  saj'  that 
the  plaintiffs  could  have  rejected  the  goods  at  Lille.  But  here 
the  defendants  knew  from  the  beginning  that  the  subject  matter 
of  their  contract  was  an  article  contracted  for  in  order  to  fulfil 
a  contract  for  a  delivery  of  shoes  by  sample  at  Lille ;  so  that, 
if  they  prevented  an  effective  inspection  in  London,  there  could 
be  no  other  inspection  before  the  arrival  of  the  goods  at  Lille  ; 
and  the  defect  in  the  shoes,  which  made  the  same  breach  of  the 
same  term  as  to  quality  in  both  contracts,  was  the  consequence 
of  acts  of  their  servants,  they  (the  defendants)  being  the  manu- 
facturers of  the  goods;  and  the  defect,  though  known  to  the 

0)  Read  by  BoviU,  C.J. 
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defendants'  servants,  was  a  secret  defect,  not  discoverable  by 
any  reasonable  exercise  of  care  or  skill  on  an  inspection  in  Lon- 
don. By  the  necessary  inefficacy  of  the  inspection  in  London, 
an  inefficaey  caused  by  this  kind  of  fault,  viz.  a  secret  defect  of 
nuinufactnre  which  the  defendants'  servants,  committed,  the 
apparent  inspection  in  London  could  be  of  no  more  practical 
457]  *efroct  than  no  inspection  at  all.  If  it  could  be  of  no 
praciical  eftect,  there  could  not,  as  has  been  observed,  be  any 
ett'octive,  and,  therefore,  any  real  practical  inspection  until  an 
inspection  at  Lille. 

Xo  real  use  was  made  or  could  be  made  of  the  ffoods  before 
their  acceptance  by  the  French  government  at  Lille.  The  ap- 
parent inspection  in  London,  then,  being  by  the  acts  of  the  de- 
fendants' servants  no  inspection  at  all,  and  consequently  a  real 
inspection  at  Lille  being  by  the  acts  of  the  defendants'  servants 
the  iirst  possibly  eftective  inspection,  and  no  use  of  the  goods 
having  been  made  before  the  inspection  at  Lille,  it  seems  to  rac 
that  such  inspection  was,  by  the  acts  of  persons  for  whose  acts 
The  defendants  were  responsible,  substituted  for  the  first  inspec- 
tion stipulated  tor  by  the  contract,  and  that  the  rights  of  the 
plaintifts  accrued  upon  that  inspection  as  if  it  was  the  first,  and 
therefore  they  were  entitled  to  throw  the  shoes  upon  the  hands 
of  the  defendants  at  Lille,  under  the  implied  term  in  the  con- 
tract that,  if  the  goods  should  be  found  not  equal  to  sample  on 
inspection,  the  plaintiffs  might  return  them  upon  the  defend- 
ants' hands  at  the  time  and  place  of  inspection,  although  the 
time  of  inspection  was  by  the  wrongful  acts  of  the  defendants' 
servants  become  a  time  subsequent  to  the  time  of  delivery,  and 
the  place  of  inspection  was  become  different  from  the  place  of 
delivery. 

BoviLL,  C.J.  My  brother  Brett,  therefore,  has  come  to  the 
same  conclusion  as  to  the  result;  and  by  the  unanimous  judg- 
ment of  the  Court  the  rule  must  be  discharged.  Rule  discharged. 

Attorneys  for  plaintiffs  :   Thomas  ^  Hollams. 

Attorneys  for  defendants  :    Venning^  Robins^  ^  Venning. 


July  5, 1872. 

458]      *WiNcn  V.  The  Conservators  of  the  Thames. 

[Law  Reports,  7  Common  Pleas,  458.] 

Negligence — Corporation  —  Public  Purposes — Liability  to  repair  Towing  path. 

The  defendants  were  a  corporate  body  in  whom  were  vested,  by  the  ITiames 
Na vibration  Act,  1866  (29  &  80  Vict.  c.  89),  certain  powers  and  authorities  for  the 
preservation  and  improvement  of  the  stream,  bed  and  banks  of  the  upper  part  of 
the  Tliames,  including  aU  powers  and  authorities  before  tliat  act  vested  in  the 
commis&ioaers  appointed  for  the  purposes  of  the  oipper  navigation  of  the  Thames 
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under  earlier  statutes.  From  these  statutes  it  appeared  that  there  were  originallj 
owners  and  occupiers  of  towing  patlison  the  river  banks  who  took  toll  for  horses 
passing  along  them,  aud  that  such  persons  were  bound  to  keep  the  towing  path 
in  repair ;  aud  that  by  the  statutes  the  commissioners  had  extensive  powers  of 
supervision  and  control  over  the  towing  paths,  and  power  to  make  orders  respect- 
ing them  and  to.regulnte  the  toll  to  be  taken  by  persons  entitled  to  take  it.  They 
subsequently  acquired  by  the  statutes  power  to  purchase  and  take  lands  compui- 
sorily,  and  to  execute  works  for  the  purposes  of  the  navigation  ;  and  by  the  act 
of  38  Geo.  3,  c.  51.  s.  0,  were  authorized  themselves  to  take  toll,  for,  amongst 
other  things,  the  towins^  paths  purchased  or  hired  by  them.  By  the  85th  Geo.  8, 
c  106,  88.  18,  28,  they  obtained  power  to  execute  any  workt*  or  repairs  that  they 
thought  needful  or  proper,  and  to  pay  for  them  out  of  the  rates  and  tolls,  and  also 
to  make  and  establish  a  continued  horse  towing  path  throughout  the  navigation, 
and  to  purchase  land  for  that  pur)x>se.  By  the  Thames  Navigation  act,  1866,  the 
defendants  were  authorized  to  take  tolls  and  apply  their  funds  to  the  expenses 
of  the  repair,  &c..  of  the  works  vested  in,  acquired  by,  or  constructed  by  them 
under  the  act,  and  to  carrying  into  execution  the  purposes  of  that  act  and  of  the 
former  acts. 

In  consequence  of  a  part  of  the  bank  on  the  upper  navigation  of  the  Thames 
being  out  of  repair  and  giving  way,  some  horses  of  the  plaintiff,  which  were  en- 
gaged in  towing  a  barge,  fell  into  the  river  and  were  drowned.  The  defendants 
had.  in  pursuance  of  the  powers  ve.sted  in  them  in  1866,  made  a  parol  agreement 
with  the  owner  of  the  soil  of  the  towing  path,  at  the  place  in  question,  for  the 
use  of  such  towing  path  at  an  annual  rent,  and  having  likewise  acquired  the  use 
of  the  whole  of  the  re.st  of  the  towing  paths  along  the  river,  they  were  in  the 
habit  of  taking  an  aggregate  toll  for  the  use  of  the  whole  of  the  navigation  and 
towing  path  at  Teddington  Lock,  which  they  had  done  in  the  present  instance. 
The  plaintiff  having  brought  an  action  against  the  defendants  for  negligence  in 
not  keeping  the  towing  path  in  repair: 

Held,  that  the  defendants  had  power  under  their  statutes  to  maintain  and  repair 
the  towing  path,  for  the  use  of  which  they  were  entitled  to  take  a  toll ;  that  ac- 
<-i)rding  to  the  decision  in  Mersey  Docks  v.  Oitbs  (Law  Rep.,  1  H.  L.,  93),  the  inten- 
tion of  the  legislature  in  such  cases  is  that  the  corporation  shall  have  the  same 
duties,  and  its  funds  shall  be  subject  to  the  same  liabilities,  as  the  general  law 
would  impose  upon  a  private  person  having  and  exercising  the  same  rights ;  and 
consequently  that,  the  defendants  having  provided  the  towing  path  nndor  their 
acts,  having  power  under  such  acts  to  maintain  and  repair  it,  and  having  invited 
the  public  to  use  it  and  taken  toll  for  the  use  of  it,  were  bound  to  take  reasonable 
•care  that  it  was  in  a  fit  condition  to  be  used  as  a  towing  path ;  and  that  [459 
the  action  was  maintainable. 

The  towing  path  includes  so  much  of  the  bank  as  is  necessary  and  proper  for 
the  purpose  of  towing  barges,  and  is  reasonably  and  properly  used  as  sucn. 

This  was  an  action  against  the  defendants  for  negligence  in 
the  management  and  control  of  a  portion  of  the  banks  and  tow- 
ing paths  of  the  river  Thames,  and  in  not  maintaining  them  in 
a  reasonable,  safe,  and  proper  condition  for  the  purpose  of  tow- 
ing barges,  whereby  certain  horses  of  the  plaintiff,  employed  in 
towing  a  barge  upon  the  towing  path,  for  the  use  of  which  tow- 
ing path  a  toll  had  been  paid  to  the  defendants,  fell  into  the  river 
and  were  drowned  (*). 

The  trial  took  place  before  Cockburn,  C.J.,  at  the  Surrey 
Spring  Assizes,  when  a  verdict  was  entered  for  the  plaintiff  for 

O  It  is  unnecessary  for  the  purposes  form  of  the  pleadings.    There  were 

of  this  report  to  set  out  the  pleadings,  demurrers  to  tne  odonts  for  the  decla* 

inasmuch  as  it  was  agreed  that  the  ration,  .which  came  on  for « argument 

question  of   the   defendants'    liabilty  with  the  rule,  and  diBpo96d  of,  w  will 

ehofold  be  considered  apart  from  the  appear  by  the  judgment 

3  Eno.  Rep.  44 
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100/.  damages,  leave  being  reserved  to  the  defendants  to  move 
to  enter  the  verdict  for  themselves,  on  the  ground  that  no  obli- 
gation or  liability  was  cast  on  the  defendants  to  repair  and  main- 
tain the  towing  path  or  that  part  of  the  bank  which  gave  way. 
The  facts  as  proved  at  the  trial,  and  the  statutes  on  which  the 
question  of  the  defendants'  liability  depended,  are  sufficiently 
set  forth  in  the  judgment 

A  rule  nisi  was  obtained  in  pursuance  of  the  leave  reserved, 
against  which 

June  4,  5,  and  6.  Denman^  Q.C,  and  McLcod^  showed  cause. 
The  statutes  which  regulate  the  powers  and  authorities  of  the 
defendants  clearly  impose  upon  them  the  duty  of  repairing  the 
bank  and  towing  paths.  It  is  likewise  contended  that  the  de- 
fendants having  taken  toll  for  the  use  of  the  towing  path,  a  lia- 
bility is  cast  upon  them  at  common  law,  independently  of  the 
statutes,  to  repair.  The  case  of  Mersey  Docks  v.  Gibbs  (*)  is  a  dis- 
tinct authority  in  the  plaintift''s  favor. 

[BoviLL,  C.J.  The  acts  appear  to  give  power  to  the  conser- 
46()]  vators  *to  acquire  the  right  to  tlie  use  of  the  towing  path 
tor  the  public,  and  to  take  toll  for  the  use  of  it.  But  it  is  not 
inconsistent  with  the  acts  that  a  private  owner  might  still  be  en- 
titled to  take  toll  for  a  portion  of  the  towing  path.  Must  you 
not  show  that  there  was  a  transfer  of  the  owners'  rights  on  the 
particular  portion  of  the  towing  path  where  the  accident  hap- 
pened ?] 

It  was  proved  that  by  arrangement  with  the  owner  he  al- 
lowed the  use  of  that  part  of  the  towing  path  to  the  defendants 
at  a  certain  annual  rent,  and  the  defendants  in  fact  took  one 
aggregate  toll  at  Teddington  for  the  use  of  the  whole  towing 
path.  It  is  true  that  this  arrangement  was  only  by  parol  licence, 
and  that  there  was  no  regular  demise,  but  it  is  submitted  that 
this  makes  no  ditference  with  respect  to  the  liability  to  repair 
arising  from  the  fact  of  the  defendants  having  taken  toll  for  the 
use  of  this  portion  of  the  paths :  Nicholl  v.  Allen  (*).  It  is  not 
necessary  that  the  corporation  should  in  such  cases  acquire  the 
soil  in  the  towing  path :  Badger  v.  South  Yorkshire  Railway  and 
River  Dun  Co.  (^).  Here  it  must  be  taken  that  thejr  acquired 
by  the  arrangement  all  things  necessary  for  the  exercise  of  their 
duties  with  regard  to  the  navigation,  which  would  include  the 
right  to  repair  the  towing  path  when  necessary. 

[They  also  cited  Stracey  v.  Nelson  (*),  and  Parnaby  v.  Lancastet 
Gmal  Co.  m 

HawkinSy  Q.C,  and  Joyce,  supported  the  rule.    It  was  proved 

0)  Law  Rep.,  1  H.  L.,  93  (»)  1  E.  &  E..  347 ;  28  L.  J.  (Q.B.).  118 

O  I  B.  &  S..  OiC,  034 ;  .31  U  J.  (Q.B.),       (*)  12  M.  &  W.,  535. 
43,28a  Oil  A.  &E,  223. 
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that  the  plaiutiff 'a  horses  were  not  on  the  usual  beaten  track 
which  the  horses  follow  in  towing  when  the  accident  happened ; 
they  were  close  to  the  edoce  of  the  bank.  The  towing  path  must 
be  taken  to  be  the  established  defined  track :  it  cannot  include 
the  whole  bank. 

[Brett,  J.  The  towing  path  must  surely  include  so  much  of 
the  bank  as  is  reasonably  used  for  the  purposes  of  towing;  it  is 
impossible  in  towing  barges  up  stream  that  all  the  horses  should 
keep  in  one  narrow  track.] 

It  is  submitted  that  the  taking  of  tolls  is  no  ground  for  mak- 
ing the  defendants  liable.  There  is  no  public  right  of  towing 
on  the  *river  banks :  Ball  v.  Herbert.  (*)  The  toll  was  [^J 
oriffinally  paid  to  the  owner  for  the  riffht  to  pass  over  his  land. 
It  does  not  follow  that  the  owner  was  bound  to  repair  the  path 
because  he  took  a  toll.  The  public  takes  the  path  tale  quale. 
The  Acts  merely  give  the  defendants  the  power  of  buying  up 
the  tolls  so  that" the  public  shall  not  be  obliged  to  pay  toll  to 
each  individual  owner  along  the  bank.  But,  admitting  that 
there  was  a  dedication  to  the  public  of  the  path  as  a  highway 
for  the  limited  purpose  of  towing  on  payment  of  a  toll,  this 
throws  no  obligation  on  the  owner  of  the  soilof  thehighway  to 
repair.  The  parish  must  be  liable  to  repair,  if  anybody  is  liable 
but  it  is  contended  that  in  this  case  possibly  no  one  is  liable  for 
the  defective  state  of  the  towing-path  which  arose  from  the  ac- 
tion of  the  river  in  undermining  the  banks.  It  is  like  the  case 
of  a  road  passing  along  the  edge  of  a  cliff  which  is  destroyed  by 
the  action  of  the  sea.  The  conservators  are  no  more  liable  to 
an  action  for  not  obviating  the  effect  produced  by  the  river  in 
the  course  of  nature  on  the  banks,  than  they  are  for  not  pre- 
venting the  alteration  of  the  bed  of  the  river  by  the  action  of 
the  stream,  as  in  the  formation  of  shoals,  &c.  See  Rex  v.  In- 
habitants  of  Paul  ('),  Rex  v.  Inhabitants  of  Landulph.  Q 

It  is  contended  that  there  are  no  provisions  in  the  statutes 
which  impose  on  the  defendants  the  duty  of  repairing  the  tow- 
ing path.  If  there  be  such  a  liability  the  proper  remedy  is  by 
indictment,  as  in  the  case  of  non-repair  of  a  highway,  and  not 
by  action  at  the  suit  of  a  private  individual:  see  Parsons  v.  St. 
Matthew f  Bethnal  Green  (f) ;  Rabbins  v.  Jones  (*).  Moreover,  the 
defendants  had  acquired  only  the  right  as  against  the  owner  of 
using  the  towing  path  on  payment  of  a  rent.  There  was  no  pro- 
visions that  they  might  repair  the  banks.  If  they  had  repaired 
the  banks  thoy  would  have  been  committing  a  trespass  against 
the  owner. 

(»)  3  T.  R..  253.  (*)  Law  Rep.  8  C.  P.,  56. 

O  2  Mood.  &  Rob.,  307.  (•)  15  C.  B.  (N.S.)  221 ;  33  L.  J.  (C.P.), 

(»>  1  Mood.  &  Bob..  893.  1. 
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The  defendaats  acted  only  as  trustees  for  the  benefit  of  the 
public  in  collecting  the  tolls.  The  present  cas©  is  distin- 
guishable from  Mersey  Docks  v.  Gibbs.  (*)  There  was  there 
merely  a  substitution  for  the  private  enterprise  of  individuals 
of  a  corporation  formed  for  the  purpose  of  profit  and  for  the 
462]  benefit  of  the  town  *and  neighborhood*  The  com- 
missioners of  the  upper  navigation  of  the  Thames  were  ori- 
ginally in  the  nature  of  a  court  of  justice.  Their  function  was 
merely  to  see  that  exorbitant  tolls  were  not  taken,  and  to  regu- 
late the  amount  of  the  tolls ;  at  that  time  they  could  not  be 
liable  to  repair  the  banks.  The  subsequent  statutes,  for  con- 
venience sake,  give  them  the  power  of  buying  up  the  tolls  and 
levying  the  tolls  themselves.  There  is  nothing  to  show  that  it 
was  e'-er  intended  to  impose  on  them  the  liability  to  repair  the 
banks.  Cur.  adv.  vult. 

July  5.  The  judgment  of  the  Court  (Bovill,  C.J.,  and  Byles 
and  Brett,  JJ.)>  was  delivered  by 

BoviLL,  C.J.  The  defendants  in  this  action  were  charged 
with  negligence  in  the  care,  management,  and  control  of  a  por- 
tion of  the  banks  and  towingpaths  of  the  river  Thames,  and  in 
not  keeping  and  maintaining  them  in  a  reasonably  safe  and 
proper  condition  for  the  purpose  of  towing  barges,  whereby 
certain  horses  of  the  plain tift'  employed  upon  the  towing  path 
in  towing  a  barge,  and  for  the  use  of  which  towing  path  toll  had 
been  paid  to  the  defendants,  fell  into  the  river  and  were  drowned. 

The  principal  question  of  law  which  arose  at  the  trial,  and 
was  reserved  for  the  consideration  of  the  Court,  was,  whether 
under  the  Acts  of  Parliament  which  regulate  the  upper  naviga- 
tion, or  by  force  of  those  Acts  and  the  application  of  the  common 
law,  the  defendants  were  under  any  legal  liability  with  respect 
to  the  maintenance  and  repairs  of  the  towingpaths  or  the  river 
banks. 

The  defendants  are  a  corporation  constituted  for  the  purposes 
of  the  upper  navigation  of  the  Thames  by  the  Thames  Naviga- 
tion Act,  1866  (29  and  30  Vict.  c.  89),  having  been  originally 
incorporated  for  other  purposes  by  the  Thames  Conservancy 
Act,  1857,  (20  &  21  Vict.  c.  cxlvii.).  By  s.  26  of  the  Act  of 
1866,  the  previous  Acts  relating  to  the  upper  navigation  were 
to  remain  in  force,  and  to  be  construed  as  if  the  present  body 
of  conservators  had  been  named  therein  instead  of  the  former 
commissioners ;  and  it  therefore  becomes  necessary  to  examine 
the  provisions  and  the  language  of  the  earlier  statutes. 

The  first  statute  which  appointed  commissioners,  24  Geo.  $, 
483]  *<^'  8.  in  the  preamble  refers  to  abuses  by  the  oioners  of  the 
«  UwBep.,lH.  L.93. 
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towing  paths  and  other  passages  on  the  banks  of  the  river.  Sect. 
2  gives  powers  to  the  commissioners  to  settle,  amongst  other 
things,  the  rates  to  be  taken  by  the  tenants  or  occupiers  of  the  toto- 
ing  paths,  locks,  &c.,  and  to  regulate  the  towing  paths,  &c.,  for  the 
benefit  and  safety  of  the  navigation,  making  compensation  to 
owners  or  occupiers  of  mills  or  land;  and  they  were  also  to 
give  such  reparation,  satisfaction,  and  damages  to  persons 
grieved,  as  to  them  should  seem  meet;  but  with  an  express 
proviso  by  s.  3  that  they  should  not  change  the  towing  paths  or 
landing  places  without  consent  of  the  landowners. 

The  4th  section  provided  for  the  mode  of  proceeding  by  the 
commissioners  in  making  orders. 

By  s.  8  power  was  given  to  the  commissioners  to  view  the 
towing  paths,  &c.,  to  inquire  into  their  state  and  condition,  and  to  make 
orders  thereon,  giving  notice  to  the  persons  concerned  of  their 
intended  orders. 

Sect  9  imposed  a  penalty  on  persons  disobeying  the  orders 
of  the  commissioners;  and  by  s.  11  parties  aggrieved  by  any 
such  orders  might  within  eight  months  appeal  against  them  to 
the  judges  of  assize,  or  of  nisi  prius  in  Middlesex. 

The  next  act  was  11  Geo.  3,  c.  45,  the  title  of  which  was  "  For 
improving  and  completing  the  navigation  ;'*  and  if  refers  to 
the  abuses  and  exactions  of  the  oicners  of  several  towing  paths  and 
other  passages  on  the  banks  of  the  river,  and  of  the  locks,  &c. 
It  also  refers  to  an  estimate  which  had  been  made  of  the  expense 
of  (inter  alia)  embanking  divers  parts  of  the  river,  and  for 
purchasing  lands  for  the  making  of  towing  paths  in  order  to 
complete  the  navigation ;  and  by  s.  7  power  is  given  to  the 
commissioners  to  purchase  and  make  towing  paths,  &c.,  for  towing 
with  horses  or  otherwise,  to  settle  the  rates  to  be  taken  for  the  use 
oft/ie  towing  paths,  ^c,  by  the  tenants  or  occupiers  of  the  same;  and 
they  were- to  have  regard  (amongst  other  thing)  to  the  expense  of 
'  repairing  and  supporting  the  towing  paths,  &c.,  and  to  make  orders 
as  to  the  towing  paths,  &c.,  making  satisfaction  to  the  owners 
of  mills  and  lands,  and  giving  reparation,  satisfaction  and  da- 
mages to  parties  aggrieved,  in  the  same  terms  as  in  the  former 
act. 

By  8.  19  they  had  power  to  view  the  towing  paths,  &c.,  and  the 
*  estate^  condition,  reparatim\,  and  circumstances  thereof,  and  to  [464 
make  orders,  as  in  the  previous  statute,  giving  notice  of  their 
intention  to  do  so  to  the  persons  concerned ;  and  by  ss.  28,  1:9, 
and  31  the  commissioners  acquired  compulsory  powers  to  pur- 
chase property  necessary  for  the  purposes  of  the  act,  subject  to 
certain  consents  in  the  "cases  specially  mentioned  in  ss.  31  and 
33;  and  ^xioh  purchases,  by  s.  28,  might  be  made  in  considera- 
tion of  a  a  sicm  in  gross,  or  of  an  annual  rent  to  be  secured  as 
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mentioned  in  the  act ;  and  the  contracts,  conveyances,  and  as- 
surances were  to  be  enrolled  with  the  clerk  of  the  peace. 

The  commissioners  had  very  large  powers  conferred  upon 
them  for  regulating  not  only  the  navigation  but  also  the  tolls 
and  lock  dues  as  well  as  the  rates  for  carriage  of  goods  and  hire 
of  horses  upon  the  river,  and  with  authority  to  determine  all 
complaints,  subject  to  appeal.  It  also  appears  from  s.  24,  a.s 
well  as  from  the  7th  section,  that^in  some  places  there  were  at 
that  time  no  horse  towing  paths,  and  that  the  towing  had  there 
been  done  by  men,  but  that  the  extension  of  the  horse  towing 
paths  was  then  contemplated.  There  are  powers  given  to  the 
commissioners  to  borrow  money  on  the  security  of  the  tolls; 
and  by  s.  55  there  is  a  general  power  to  appeal  to  the  quarter 
sessions  against  any  orders  of  the  commissioners. 

The  next  act  which  is  material  in  28  Geo.  3,  c.  51.  The  pre- 
amble refers  to  money  having  been  raised  and  expended  in  mak- 
ing horse  towing  paths,  &c. ;  and  by  s.  2  the  tolls  and  moneys 
to  be  raised  or  paid  under  that  act  or  the  former  acts,  and  the 
property  in  the  lands  and  works  erected  or  purchased  .by  the 
commissioners,  were  vested  in  them,  and  they  were  impnwered 
to  sue  and  prosecute  for  injury  to  any  of  the  towing  paths,  &f., 
by  virtue  of  the  acts  purchased,  rented,  hired,  or  used  for  the 
benefit  of  the  navigation. 

By  s.  5  they  had  further  borrowing  powers  conferred  upon 
them  ;  and  by  s.  6  it  is  enacted  that  for  providing  afumlfov  sc- 
curing  the  money  borrowed,  with  interest,  and  ^ovrepairwg  and 
maintaining  (he  navigation^  the  commissioners  shall  have  power  to 
settle  and  direct  the  taking  of  such  talis  and  rates  as  they  shall 
think  necessary,  within  certain  limits,  for  barges,  and  also  for 
horses  used  in  towing,  for  the  use  of  (inter  alia)  the  towing  paths 
465]  ^^  loays  then  or  '^to  be  thereafter  made,  purchased,  or  hired  by 
the  commissioners  on  the  navigation. 

The  commissioners,  by  s.  18,  had  power  to  make  bye-laws  as 
to  the  rates  for  towing,  for  the  use  of  any  towing  paths,  and  for 
carrying  on,  repairing,  and  regulating  the  navigation,  subject 
to  the  general  power  of  appeal  given  by  s.  24. 

By  35  Geo.  3,  c.  106,  s.  18,  further  powers  were  given  to  five 
of  the  committee  to  survey  and  view  the  river,  and  to  hear  and 
examine  evidence  as  to  the  state  and  condition  of  the  navigation,  and  the 
xoants  of  repairs,  amendments,  alterations,  and  improvements  therein, 
and  to  make  reports  to  the  general  meetings  of  the  commissioners 
of  all  alterations,  improvements,  repairs,  and  other  works  which 
they  should  think  needful  or  proper  to  be  done  at  any  place  or 
places  for  the  benefit  and  improvement  of  the  navigation,  and 
to  cause  estimates  to  be  made  of  the  expense  of  aoing  such 
works;  and  when  the  commissioners  ordered  any  works  the 
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committee  of  five  of  them  might  take  on  themselves  the  manage- 
ment, direction,  and  execution  of  them,  and  give  orders  to  the 
surveyors,  and  others  to  proceed  in  the  execution  of  such  works, 
and  the  expenses,  after  having  been  reported  and  allowed  by  a 
general  meeting  of  the  commissioners,  were  to  be  paid  out  of 
the  moneys  raised  under  the  Acts. 

By  8.  22  the  commissioners  were  to  make  satisfaction  to  par- 
ties aggrieved,  damaged,  or  injured  by  the  works,  and  with  a 
power  of  appeal  as  there  provided. 

The  23d  section  authorized  the  purchasing  and  making  by 
the  commissioners  of  a/re^,  conlinuedy  uninterrupted^  and  public 
horse  towing  path  throughout  the  whole  of  the  navigation,  with- 
out interruption  or  impediment,  the  commissioners  making 
compensation  for  the  lands  taken,  and  for  all  losses  and  damages 
by  reason  of  the  taking  of  lands  or  grounds  for  making  a  tow- 
ing^path,  way,  or  road  for  the  use  of  the  navigation. 

The  next  and  last  Act  was  that  by  which  the  powers,  rights, 
and  duties  of  the  commissioners  were  transferred  to  the  present 
defendants,  viz.,  the  Thames  Navigation  Act,  1866.  The  title 
of  that  Act  is  "An  Act  for  vesting  in  the  conservators  of  the 
Thames  the  conservancy  of  the  upper  part  of  the  river ;"  and 
some  of  the  objects  for  which  the  defendants  were  thereby  in- 
corporated, as  *mentioned  in  the  preamble,  were  "  the  [466 
preservation  and  improvement  of  the  streams,  bed,  and  banks 
of  tlie  upper  part  of  the  Thames,  as  a  matter  of  great  local  and 
public  importance."  The  Act  recites  that  the  locks  and  works 
under  the  previous  control  of  the  commissioners  were  in  a  very 
bad  and  dangerous  condition,  and  that  their  income  had  long 
been  insufficient  to  defray  tlie  necessary  expenses  of  the  repair  and 
maintemince  of  the  locks  and  works,  and  that  considerable  debts 
had  been  incurred  by  the  previous  commissioners. 

By  ss.  25,  26,  and  30,  the  powers,  authorities,  rights,  and  in- 
terests, duties  and  obligations  of  the  former  commissioners  were 
transferred  to  the  defendants. 

As  to  certain  locks,  dams,  and  weirs  existing  on  the  naviga- 
tion before  the  passing  of  the  Act  of  1866,  the  owners  of  them 
were  entitled  to  take  toll,  and  were  bound  to  repair  them ;  but 
by  this  Act  the  traffic  was  relieved  from  the  tolls  payable  to 
these  private  owners,  the  property  in  these  locks,  dams,  and 
weirs  was  transferred  to  and  vested  in  the  defendants ;  and  the 
obligation  to  maintain  and  repair  them  was  by  express  words 
imposed  upon  the  defendants:  see  the  preamble,  and  s.  43  of 
this  act. 

By  8.  55  the  defendants  were  authorized  to  take  tolls  and 
charges  for  the  navigation,  and  under  s.  70  to  borrow  money 
on  the  security  of  the  tolls;  and  their  funds  were  to  be  applied 
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by  the  defendants  under  s.  88,  first,  inter  alia,  in  defraying  the 
expenses  of  the  repair  aiid  maintenance  of  tlie  works  vested  in  or 
acquired  or  constructed  by  them  by  or  under  that  Act,  and 
sixthly,  in  carrying  into  execution  the.  -purposes  of  tliat  Act.  There 
are  no  words  directly  imposing  the  obligation  to  repair  the  banks 
and  towing  paths  upon  the  defendants,  as  is  the  case  with  respect 
to  the  locks,  dams,  and  weirs  by  s.  43 ;  but  then  the  towing- 
paths  and  the  ri^ht  to  take  tolls  for  passing  along  them  are  not 
absolutely  transferred  to  the  defendant  in  the  same  manner  as 
the  locks,  dams,  and  weirs;  so  that  there  was  no  necessity  for 
any  such  express  enactment  with  respect  to  the  towing  paths  ; 
and  the  powers,  rights,  duties,  obligation,  and  liability  of  the 
defendants  with  respect  to  the  towing  paths  and  banks  must  bo 
ascertained  by  reference  to  the  provisions  of  the  former  Acts, 
as  well  as  to  the  general  scope  and  language  of  this  Act. 
467]  *It  appears  from  the  earlier  acts  already  mentioned  that 
originally  there  were  owners,  and  by  subsequent  acts  tenants  or 
occupiers  of  the  towing  paths^who  took  toll  for  horses  passing  along 
them,  and  that  such  persons  were  bound  to  keep  the  towing  paths  in 
repair  ;  and  by  those  statutes  the  commissioners  had  extensive 
powers  of  supervision  and  control  over  the  towing  paths,  and 
power  to  make  orders  respecting  them,  and  to  regulate  the  toll 
to  be  taken  by  the  persons  entitled  to  take  it.  They  subse- 
quently acquired  power  to  purchase  and  take  lands  compulsorily, 
and  to  execute  works  for  the  purpose  of  the  navigation,  and  by 
the  act  of  28  Geo.  3,  c.  5,  s.  6,  were  ^wthonz^ii  themselves  to  take 
tollfor^  amongst  other  things,  the  towing  piths  purchased^  or  hired 
by  them ;  and  there  are  similar  expressions  in  the  next  section  as 
to  towing  paths  purchased  or  hired  by  the  commissioners. 

By  the  later  act  of  35  Geo.  3,  c,  10*6,  ss.  18  and  23,  they  ob- 
tained power  to  execute  any  works  or  repairs  that  they  thought 
needful  or  proper,  and  to  pay  for  them  out  of  the  rates  and  tolls, 
and  also  to  make  and  establish  a  continued  horse  and  towing 
path  throughout  the  navigation,  and  to  purchase  land  for  that 
purpose.  And  by  the  last  act,  of  1866,  the  present  defendants 
are  authorized  to  take  the  tolls,  and  by  s.  88  are  bound  to  apply 
their  funds, —  first,  in  defraying  the  expenses  of  the  repair  anJj 
maintenance  of  the  works  vested  in  or  acquired  or  constructed 
by  them  under  that  act ;  and,  sixthly,  in  carrying  into  execution 
the  purposes  of  that  act,  which,  as  it  incorporates,  necessarily 
includes  the  purposes  of  the  former  acts.  These  purposes,  as 
stated  in  the  preamble  of  the  last  act,  as  well  as  in  the  former 
acts,  are,  the  preservation,  repairs,  maintenance,  and  improve- 
ment of  the  navigation,  and  which  would,  we  think,  include  the 
banks  and  towing  paths. 

The  defendants  in  pursuance  of  the  powers  vested  in  them, 
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made  arrangements  in  1866  to  secure  tlie  use  of  the  towing  patli 
at  the  place  in  question  for  the  purpose  of  the  navigation ;  and 
it  was  agreed  on  the  argument  that  the  defendants  under  that 
atrrangement  now  pay  an  annual  rent  per  rod  to  the  owner  of 
the  soil  of  the  towing  path,  and  take  an  aggregate  toll  in  one 
sum  at  Teddington  Lock  for  the  use  of  the  entire  navigation  and 
towing  paths  :  and  it  is  to  be  taken  as  a  fact  that  the  defendants 
have  under  the  provisions  of  the  statute  acquired  and  have  tlie 
use  of  *the  whole  of  the  towing  paths  along  the  river,  and  [46S 
the  right  to  take  toll  in  respect  of  the  use  of  them,  as  well  as  for 
the  use  of  the  navigation  generally. 

Somewhat  similar  acts  of  parliament  were  under  considera- 
tion in  the  case  of  Badjer  v.  South  Yorkshire  Railway  and  River 
Dun  Oo.  (*),  and  the  navigation  company  there,  as  in  this  case, 
appeared  to  have  paid  an  annual  sum  to  the  owner  of  the  tow- 
ing path,  in  order  to  secure  the  use  of  it  for  the  public.  It  was 
considered  by  the  Court  of  Exchequer  that  the  company  had 
thereby  acquired  the  soil  in  the  towing  path ;  but  this  decision 
was  afterwards  reversed  by  the  Exchequer  Chamber;  and  that 
Couili  decided  that  the  company  had  acquired  only  an  easement 
over  the  towing  path,  such  as  was  necessary  for  the  purposes 
of  the  undertaking,  and  that  the  arrangement  for  payment  of 
an  annual  sum  was  a  purchase  within  the  meaning  ot*  the  sta- 
tutes. The  Court  of  Exchequer  Chamber  also  laid  down  that, 
generally  speaking  in  the  absence  of  express  words,  the  Courts 
were  not  inclined  to  infer  that  statutes  of  this  kind  gave  more 
than  suQh  a  use  of  the  soil  as  was  necessary  for  the  purposes  of 
the  navigation ;  and  a  similar  view  was  taken  by  the  Court  of 
Exchequer  in  the  case  o(  Stracejj  v.  Nelson  (^) ;  with  respect  to 
commissioners  of  sewers. 

It  is  quite  true  that  the  arrangement  in  the  present  case  be- 
tween the  commissioners  and  the  owner  of  the  towing  path  was 
by  parol  only ;  but  the  owner  of  the  land  letting  the  right  to  use 
the  towing  path,  and  receiving  a  rent  for  it,  must  be  taken  to 
know  the  powers  of  the  conservators,  and  to  have  assented  that 
they  might  have  done  that  which  was  necessary  to  enable  the 
public  to  have  and  enjoy  the  use  of  the  towing  paths,  including 
the  power  to  repair  them,  upon  the  same  principle  that,  where 
,the  use  of  a  thing  is  granted,  everything  is  granted  by  which 
tlie  grantee  may  have  and  enjoy  such  use :  Pom  fret  v.  Ricroft  ('). 
And  with  respect  to  a  question  which  was  raised  as  to  what  is 
to  be  deemed  the  towing  path,  it  seems  to  u^  that  it  is  impossi- 
ble to  confine  it  to  the  mere  beaten  track  which  is  described  to 
have  been  made  principally  by  single  horses  towinc^down  stream, 
for,  in  towing  up  stream,  the  horses  cannot  always  be  in  a  direct 

0)  1  E.  &  E.,  840.  O  12  M.  &  W.,  535.  (■)  1  Wms.  Saund.,  333. 
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469]  ii^^j  a^d  there  must  be  space  for  *tliem  as  well  as  for  the 
driver  and  for  the  proper  use  of  the  tow  line ;  and  we  think  the 
towing  path  must  be  taken  to  include  so  much  of  the  bank  as 
is  necessary  and  proper  for  the  purposes  of  towing  barges,  and 
's  reasonably  and  properly  used  as  such,  and  which  in  this  case 
would  include  that  part  of  the  bank  which  gave  way. 

The  defendants  having  acquired  the  towing  path  in  the  man- 
ner before  mentioned  for  the  use  of  the  public,  subject  to  the 
payment  by  the  public  of  the  toll  to  them,  they  invited  the  pub- 
lic to  use  the  towing  path  and  to  pay  them  the  toll.  They  nave 
also  employed  their  superintendent  and  their  engineer  from  time 
to  time  to  inspect  and  report  on  the  banks  and  towing  paths; 
and  it  was  proved  to  be  part  of  the  duties  of  the  engineer  to  see 
if  the  banks  were  being  washed  away. 

The  plaintift'in  this  case  was  lawfully  using  the  towing  path 
with  his  horses  in  towing  a  barge,  for  which  the  proper  toll  had 
been  paid  to  the  defendants  and  for  the  purpose  of  the  naviga- 
tion. 

It  was  alleged  by  the  plaintiff  that  the  towing  path  was  in  an 
unsafe  and  dangerous  state,  and  that  in  consequence  his  horses 
fell  into  the  river  and  were  drowned  ;  whilst  the  defendants  al- 
leged that  the  bank  was  in  a  safe  and  proper  condition,  and  that 
the  accident  arose  from  the  fault  of  the  driver  of  the  horses  or 
of  the  man  who  had  charge  of  the  barge.  No  question  was  raised 
(indeed,  upon  the  evidence  there  was  no  ground  for  contendino^), 
that,  if  the  bank  was  in  a  dangerous  state,  and  it  was  the  de- 
fendants' duty  to  maintain  it,  they  had  been  guilty  of  negligence 
in  that  respect. 

The  case  having  been  left  to  the  jury,  they  found  that  the 
towing  path  and  banks  were  not  in  a  proper  condition  relatively 
to  the  purpose  and  proper  use  of  them  as  a  towing  path ;  that 
this  was  the  cause  of  the  accident  to  the  plaintiftV  horses ;  and 
that  there  was  no  neglect  in  the  navigation  of  the  barge  or  in 
the  management  of  the  horses.  The  verdict  was  thereupon  en- 
tered for  the  plaintiff  for  100/.,  the  value  of  the  horses,  subject 
to  the  point  which  was  reserved  as  to  the  liability  of  the  defend- 
ants in  point  of  law  ;  and  this  question  was  to  be  raised  without 
reference  to  the  particular  form  of  the  pleadings. 
470]  *^  ^^1^  accordingly  obtained  by  the  defendants  to  enter 
the  verdict  in  their  favor  ;  and  upon  the  argument  the  plaintiff 
contended  that  the  case  fell  within  the  principle  which  was  esta- 
blished by  the  case  of  lUersej/  Doc/cs  v.  Gibbs  (*).  In  that  case  it 
was  laid  down  that  the  general  rule  of  construction  of  statutes 
like  the  present  was,  that,  in  the  absence  of  something  to  show 
a  contrary  intention,  the  legislature  intends  that  the  body  created 
(«)LawRep..in.L..93. 
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by  the  statutes  shall  have  the  same  dutie^,  and  that  its  funds 
shall  be  subject  to  the  same  liabilities,  as  tl^e  general  law  would 
impose  upon  a  private  person  having  and  exercising  the  same 
rights ;  and  that  the  trustees  in  that  case  were  bound  to  take 
reiisonable  care  that  their  works  were  in  such  a  state  as  that  the 
public  might  use  them  without  danger. 

In  the  case  of  Nichol  v.  AUm  {*),  it  was  held  that  a  person 
being  authorized  to  make  a  bridge,  and  to  take  a  toll  upon  it, 
was  liable  to  repair  it,  upon  the  principle  that,  taking  the  bene- 
fit of  the  tolls,  he  must  bear  the  burthen  of  the  repairs ;  and  it 
was  considered  that  the  statutes  in  that  case  contemplated  that 
both  the  tolls  and  the  liability  to  repair  should  go  together. 
This  was  also  in  accordance  with  the  decision  in  the  earlier  case 
of  Mayor  of  Lyme  Regis  v.  Henley  (^,  and  was  confirmed  by  the 
case  of  Pamaby  v.  Lancaster  Canal  Co.  (^),  and  the  decision  of  the 
house  of  Lords  in  the  Mersey  Docks  Case  (*). 

Upon  the  true  construction  of  the  statutes  in  this  case, — con- 
strued according  to  the  rule  laid  down  in  the  cases  cited, —  we 
are  of  opinion  that  the  defendants  had  power  to  maintain  and, 
repair  the  towing  path.  They  had  provided  that  towing  path 
under  the  acts  of  Parliament  for  the  use  of  the  public ;  they  in- 
vited the  public  to  use  it;  and  they  took  a  toll,  as  they  are  au- 
thorized to  do,  for  the  use  of  it ;  and  it  appears  to  us,  therefore, 
that  they  were  bound  to  take  reasonable  care  that  the  towing 
path  was  in  a  reasonably  fit  condition  to  be  used  as  a  towing 
path,  and  that  the  present  case  does  fall  within  the  principle  of 
the  decision  in  Mersey  Docks  v.  Gibhs  (^  and  the  other  cases  to 
which  we  have  referred,  and  must  be  governed  by  them. 

*It  is  also  to  be  observed  that  after  having  acquired  the  [471 
right  to  use  the  towing  path  from  the  owner  of  the  soil,  and 
having  the  power  themselves  to  repair  and  maintain  it,  it  would 
be  very  strange  if  they  were  at  liberty  to  make  orders  upon  the 
owner  to  do  the  repairs,  whilst  they  received  the  toll  from  the 
public. 

It  was  contended  for  the  defendants  that  there  was  no  public 
right  of  towing  on  the  banks  of  the  river;  and  the  case  of  Bali 
V.  Herbert  (^  was  relied  upon  by  the  defendants  in  support  of 
this  view;  but  that  case  only  decided  that  there  was  no  such 
, right  merely  at  common  law ;  and  the  decision  in  fact  affirmetl, 
that  there  may  be,  and  in  fact  is,  on  most  navigable  rivers,  such 
a  public  right  by  custom,  and  that  slight  evidence  of  usage 
would  generally  be  sufficient  to  support  it  on  the  ground  of  the 
public  convenience. 

(»)  1  B.  &  S.,  916  ;  31  L.  J.  (Q.  B.),  43  ;  (»)  11  Ad.  &  E.,  230. 

in  error,  1  B.  &  S.,  934 ;  81  L.  J.  (Q.  B.),  (*)  Law  Kep.,  1  H.  L..  93. 

20.^  (')  Law  Rep..  1  H.  L    93. 

(•)  1  Bing,  N.  C,  222  ;  2  CI.  &  F.,  381.  O  3  T.  R.,  253. 
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We  see  no  objection  to  a  dedication  of  a  way  to  the  public 
for  such  a  limited  purpose:  and  in  Hex  v.  Severn  and  Wye  I^favi- 
(j(dio7i  ('),  Ilolroyd,  J.,  and  Bayley,  J.,  both  laid  it  down,  and 
we  think  correctly,  that  a  towing  path  may  be  a  highway,  to 
be  used  only  for  the  purpose  of  towing  barges  or  vessels. 

It  was  further  contended  that,  if  a  public  right  of  way  existed 
for  the  purpose  of  towing,  the  parish  alone  had  the  power  and 
were  liable  to  the  duty  of  repairing  it ;  but  we  can  find  no  suffi- 
cient grounds  in  fact  or  law,  under  the  circumstances  of  this 
case,  and  upon  the  proper  construction  of  these  statutes,  for  sup- 
porting that  contention  :  nor  is  this  case  like  some  which  were 
suggested,  such  as  that  of  a  road  washed  away  by  the  sea,  where 
no  person  or  body  may  be  liable  to  repair  or  restore  it.  The 
authorities  to  which  we  have  already  referred  seem  effectually 
to  dispose  of  this  point. 

It  was  further  contended  that,  if  there  was  a  public  right  of 
towing  upon  the  river  banks,  and  the  defendants  were  bound  to 
repair  them,  the  only  remedy  for  breach  of  that  duty  was  by 
i;idictment ;  and  that  no  action  could  be  maintained  by  an  in- 
dividual. But,  if  the  duty  of  keeping  the  towing  paths  and 
banks  in  repair  be  imposed  upon  the  defendants,  and  they  have 
neglected  that  duty,  we  are  at  a  loss  to  understand  upon  what 
principle  it  can  be  said  that  a  person  who  has  sustained  a  par- 
ticular injury  from  such  neglect,  and  which  is  not  common  to 
472]  the  public  at  *large,  is  precluded  from  maintaining  an 
action  to  recover  damages  for  the  injury  which  he  has*  thus 
individually  sustained.  The  cases  before  referred  to  are  direct 
authorities  in  favor  of  the  plaintiff  upon  this  point  also. 

It  was  further  contended  that  the  defendants  did  not  collect 
the  tolls  for  their  own  advantage,  but  merely  as  trustees  for  the 
benefit  of  the  public.  But,  in  the  Mersey  Docks  CJi56  (-),  that 
circumstance  was  held  not  to  make  any  difference  in  principle 
with  respect  to  the  liability  in  such  cases;  and  all  the  grounds 
upon  which  it  was  sought  to  distinguish  this  case  from  the  pre- 
vious cases  have  in  our  judgment  entirely  failed. 

Some  questions  were  raised  as  to  the  sufficiency  of  the  de- 
claration, and  which  are  material  only  for  the  purpose  of  the  de- 
murrers ;  but,  as  the  defendants  denied  their  liability  altogether, 
under  any  form  of  declaration,  it  was  arranged  that  the  plaintiff 
should  be  at  liberty  to  make  any  such  amendments  as  he  might 
be  advised,  consistently  with  the  facts  of  the  case  and  the  finding  of  the 
jary^  and  which  he  is  still  at  liberty  to  make  if  he  thinks  fit. 

Our  decision  upon  the  main  point  of  the  case  in  favor  of  the 
plaintiff;  and  the  rule  obtained  by  the  defendants  to  enter  the 
verdict  for  them  under  the  leave  reserved  at  the  trial  will  there- 

0)  3  B.  &  A.,  649.  O  Law  Rep.,  1  H.  L.,  93. 
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fore  be  discharged,  and  judgment  will  be  entered  for  the  piaint- 
ift'on  the  demurrers,  upon  the  present  or  the  amended  form  of 
the  declaration,  at  the  option  of  the  plaintiif. 

The  remaining  point  argued  before  us  wa^s  that  the  verdict 
was  against  the  weight  of  the  evidence,  and  that  there  ought  to 
be  a  new  trial  on  that  ground.  Upon  reading  the  notes  of  the 
evidence,  we  have  not  been  able  to  satisfy  ourselves  that  xhts 
verdict  is  so  clearly  against  the  weight  of  evidence  tn^^i  ii 
ought  to  be  set  aside.  But,  at  the  same  time,  the  Lord  Obief 
Justice,  before  whom  the  cause  was  tried,  has  certified  to  us 
that  he  is  dissalisfled  with  the  verdict ;  and,  under  any  other 
circumstanceo  than  those  which  have  occurred,  we  should  almost 
certainly  have  thought  it  right  in  deference  to  such  an  opinion, 
that  the  cose  should  undergo  further  investigation  before  another 
jury.  But  it  must  be  remembered  that  this  was  a  second  ver- 
dict obtained  by  the  plaintift',  and  after  the  first  verdict  in  his 
fcvor  Lad  been  set  aside.  The  *que8tions  left  to  the  jury  [473 
were  peculiarly  matters  within  their  province;  the  evidence 
upon  them  was  contradictory;  and,  two  special  juries  having, 
after  the  summing  up  by  the  presiding  judge,  found  their  ver- 
dict upon  all  the  points  submitted  to  them  in  favor  of  the  plaint- 
iff; and  as  we  see  little  or  no  probabiltiy  that  another  jury  would 
be  likely  to  come  to  a  diflbrent  conclusion  upon  a  third  trial, 
V  e  think  we  ought  not  to  send  the  case  down  for  trial  again, 
and  that  the  rule,  so  far  as  it  relates  to  a  new  trial,  should  also 
>/e  discharged.  Hale  discharged. 

Judgment  on  the  demurrers  for  the  plaintiff. 

-^.ttorneys  for  plaintiff:    Wilkinson  ^  Howlett. 
Aci/jrriejB  for  defendant:  Hall^for  Frere  ^  Co. 


June  8, 1873. 

♦Harris  and  others  v.  Scaramanga  and  others.       [481 

[Law  Reports,  7  Common  Pleas,  481.] 
Marine  Insurance  —  Foreign  Average  Statement 

A  ./-r- ,/  of  rye  was  insured  for  41 60^.  from  Tafranrog  to  Bremen.  The  policy 
com  I  .a  Z.  the  usual  memorandum,  "  Com,  &c.,  are  warranted  free  from  average 
unlets,  general  or  the  ship  he  stranded,"  &c.,  and  in  the  margin  were  the  follow- 
ing c  inditions,  —  "  To  pay  general  average  as  per  foreign  statement,  if  so  made  vp. 
War \  anted  free  from  pan  icular  average  unless  the  ship  or  craft  be  stranded,  sunk, 
or  bt.mt ;  but  this  warranty  not  to  exonerate  the  underwriter  from  the  liability 
to  paK  any  special  charges  for  mats,  waiehousing,  forwarding,  or  otherwise,  if 
incur  ed,  as  well  as  partial  loss  arising  from  transhipment.  Warranted  free  from 
captu  «  and  seizure  and  the  consequence  of  any  attempt  thereat." 

AiU  T  leaving  Taganrog,  the  vessel  encountered  severe  weather,  and  was  com- 
pelled to  put  into  two  several  ports  for  repair,  at  each  of  which  the  captain,  in 
order  \  o  enable  him  to  obtain  funds  to  put  her  in  a  condition  to  continue  her 
voyage  gave  a  bottomry  bond  on  shin,  freight  and  cargo,  the  aggregate  of  which 
with  is  west,  on  the  arrival  of  the  sVip  at  Bremen,  amounted  to  2818^.  10*.  5d. 
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The  captain  being  unable  to  discharge  this  obligation,  the  consignees  of  the  cargo, 
in  order  to  obtain  delivery  thereof,  paid  the  amount. 

On  the  8d  of  August,  1868,  a  statement  ^^'&8  prepared  by  an  average  stater  in 
Bremen,  in  which  the  loss  arising  upon  the  bottomry  bonds  was  apportioned  be- 
between  the  ship  and  freight  and  the  cargo,  as  follows:  —  lOSSl.  14$.  lid.  as  fall- 
ing upon  the  cargo,  and  1 185^.  11«.  upon  the  ship  and  freight.  The  captain  being 
unable  to  pay  or  give  security  for  the  1185^.  11a.  so  charged  upon  ship  and  freight, 
tlie  vessel  was  sold  under  an  order  of  the  Tribunal  of  Commerce  at  Bremen,  and  pro- 
duced 729^.  10a.  2d.  leaving  a  balance  due  to  the  holders  of  the  bonds  (the  1088^.  14«. 
1 1  rf,  having  been  paid)  of  6(53Z.  2s,  lOd.  On  the  3rd  of  October  a  "  further  or  sapple- 
int'ntal  average  statement"  was  made  by  the  average  stater,  in  which  the  last  men- 
tioiK'd  sum  was  stated  as  "  the  amount  which  the  cargo  had  to  pay  as  additional 
Ixittoniry  debt"  to  the  holders  of  the  bonds.  These  **  average  statements"  were 
(upon  a  special  case) admitted  to  be  accurate,  and  correctly  miule  up  in  accordance 
with  tile  law  in  force  in  Bremen  ;"  and  it  was  farther  admitted  that  "  such  a  loss 
as  that  which  occurred  in  this  case  is  treated  at  Bremen  as  a  general  average  loss 
ttud  not  as  a  particular  average  loss :" 

Held :  that  the  underwriters  were  bound  by  the  average  statements  so  made, 
and  consequently  that  the  assured  were  entitled  to  recover  the  663^.  2<.  lOd, 

Special  case  stated  for  the  opinion  of  the  Court,  pursuant  to 
a  judge's  order. 

The  action  was  upon  a  policy  of  insurance  for  4160/.  upon  a 
cari^o  of  rye  on  board  the  Bella  Leandra,  at  and  from  Taganrog 
to  i3remen,  to  recover  a  loss  of  663/.  25.  lOrf.  The  policy  con- 
tained the  usual  memorandum  :  "  Corn,  fish,  salt,  fruit,  flour, 
and  seed  are  warranted  free  from  average,  unless  general  or  the 
482]  ship  be  *8tranded.  Sugar,  tobacco,  hemp,  flax,  hides,  and 
skins  are  warranted  free  from  average  under  bl.  per  cent ;  and 
all  other  goods,  also  the  ship  and  freight,  are  warranted  free 
from  average  under  3/.  per  cent,  unless  general  or  the  ship  be 
stranded."  The  following  conditions  were  inserted  in  the  mar- 
s^in  of  the  policy :  "  To  pay  general  average  as  per  foreign  state- 
ment, if  so  made  up.  Warranted  free  from  particular  average 
unless  the  ship  or  craft  be  stranded,  sunk,  or  burnt;  but  this 
warranty  not  to  exonerate  the  underwriters  from  the  liability  to 
pay  any  special  charges  for  mats,  warehousing,  forwarding,  or 
otherwise,  if  incurred,  as  well  as  partial  loss  arising  from  trans- 
shipment. Warranted  free  from  capture  and  seizure  and  the 
consequences  of  any  attempt  thereat." 

The  declaration  contained  special  counts  on  the  policy,  for  a 
general  average  loss,  and  on  the  suing  and  laboring  clause, 
and  for  a  loss  according  to  a  foreign  average  statement  made  up 
within  the  terms  of  the  policy,  and  also  the  common  money 
counts.  The  defendants  pleaded  a  denial  of  the  general  average 
loss  and  a  denial  of  the  loss  under  the  suing  and  laboring  clause, 
and  that  the  claim  upon  the  policy  had  been  satisfied  Dy  pay- 
ment, and  never  indebted  to  the  money  counts. 

1.  The  plaintiffs  and  the  defendants  are  cornfactors,  and  cany 
on  their  business  respectively  in  London,  where  the  policy  in 
question  was  underwritten  by  the  defendants. 
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2.  The  plaintiffs  bought  the  cargo  of  rye  of  the  defendauts 
on  behalf  of  their  principals,  Messrs.  Bacmeister  &  Stone.  Bac- 
raeister  &  Stone  sold  the  cargo  to  Kneist  &  Todeman,  who  again 
sold  it  to  Bolte  &  Co.,  of  Bremen.  The  policy  and  bill  of  lading 
of  the  rye  were  first  handed  by  the  defendants  to  the  plaintiffs, 
who  passed  them  on  to  their  principals,  Bacmeister  &  Stone. 
Thus,  ultimately,  the  documents  came  into  the  hands  of  Bolte 
&  Co.,  as  final  owners  of  the  cargo. 

3.  The  Bella  Leandra  was  an  Italian  vessel.  She  sailed  from 
Taganrog  on  the  voyage  insured  on  or  about  the  22nd  of  Sep- 
tember, 1867,  having  the  cargo  of  rye  on  board.  After  leaving 
Taganrog  she  encountered  very  severe  weather,  and  was  in  the 
month  of  October,  1867,  compelled  to  put  into  Constantinople, 
in  distress.  There  the  master,  in  order  to  raise  the  money 
necessary  for  repairs  so  as  to  enable  the  ship  to  continue  the 
voyage,  executed  *a  bottomry  bond,,  dated  the  17th  of  [483 
February,  1868,  on  the  ship,  freight,  and  cargo,  to  secure  the 
repayment  of  2120^.  with  maritime  interest  at  11  per  cent., 
which  on  the  ship's  arrival  amounted  to  2353^.  45.,  to  Hermann 
Ilelbiug,  merchant  of  Constantinople,  who  advanced  him  that 
sum.  It  was  to  be  assumed  for  the  purposes  of  the  case  that 
this  bond  (a  translation  of  which  was  annexed)  was  valid  and 
binding  on  the  cargo. 

4.  The  Bella  Lecirulra  sailed  from  Constantinople  on  or  about 
the  23d  of  February,  1868,  and  again  met  with  very  bad  weather ; 
and  on  or  about  the  26th  of  March,  1868,  the  captain  was  com- 
pelled to  put  into  Malta,  in  distress.  There,  again,  in  order  to 
raise  the  money  necessary  for  repairs  so  as  to  be  able  to  continue 
the  voyage,  the  captain  executed  a  bottomry  bond,  dated  the 
29th  of  April,  1868,  on  ship,  freight,  and  cargo.  The  last  men- 
tioned bond  was  for  442i.  155.,  with  maritime  interest  of  5^.  per 
cent.,  which  on  the  arrival  of  the  ship  at  Bremen  amounted  to 
465i.  65.  5rf.,  and  was  in  favor  of  Ignazio  Buttigeig,  merchant 
of  Malta.  It  was  to  be  assumed  for  the  purposes  of  the  case 
that  this  bond  (a  translation  of  which  was  annexed)  was  valid 
and  binding  on  the  cargo. 

5.  Messrs.  Bolte  &  Co.,  who  are  merchants  carrying  on  busi- 
ness at  Bremen,  had  in  the  meantime  become  the  purchasers 
of  the  rye;  and  this  action  is  brought  by  the  plaintifts  as 
trustees  for  and  on  behalf  of  Bolte  &  Co. 

6.  The  ship  sailed  from  Malta  on  or  about  the  1st  of  May, 
and  on  or  about  the  25th  of  June  she  arrived  at  Bremen,  Bolte 
&  Co.  being  the  consignees  of  the  cargo. 

7.  The  bond  which  was  executed  at  Constantinople  had  beer, 
indorsed  by  Helbing  to  the  order  of  Bolte  k  Co.,  who  took  M 
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up ;  and  on  the  arrival  of  the  ship  at  Bremen  the  captain  wag 
unable  to  pay  the  same  or  any  part  thereof. 

8.  The  bond  which  was  executed  at  Malta  had  been  indorsed 
by  Buttigeig  to  the  order  of  and  was  taken  up  by  the  defend- 
Muts  and  by  them  indorsed  to  Fritz  &  Co.  of  Bremen  ;  and,  as 
the  captain  was  unable  to  redeem  the  same,  Fritz  &  Co.  de- 
manded payment  thereof  from  Bolte  &  Co.,  the  consignees  of 
the  cargo.  Bolte  &  Co.,  in  order  to  prevent  the  holders  thereof 
from  covering  their  claims  by  a  sale  of  the- cargo  or  some  part 
484]  ^f  5^  ^^^d  i^  order  to  ^obtain  delivery  of  the  car^o,  took 
up  the  bond  and  paid  oif  the  holders  thereof.  By  taking  this 
course,  which  was  the  only  course  they  could  take,  Bolte  &  Co. 
obtained  delivery  of  the  cargo. 

9.  A  statement  of  average  dated  the  3d  of  August,  1868,  was 
prepared  by  Ileinrich  Fecklenborg,  an  average  stater  in  Bremen, 
in  which  the  loss  arising  upon  the  bottomry  bonds  was  appor- 
tioned between  the  Cargo  and  the  ship  and  freight.  By  that 
statement  the  amount  of  1088i.  145.  lid.  was  trie  proportion 
shown  as  falling  upon  the  cargo,  and  1185^.  lis.  was  shown  as 
falling  upon  fhe  ship  and  freight. 

10.  No  question  was  raised  as  to  the  1088?.  145.  lid.,  which  it 
was  admitted  was  properly  chargeable  on  the  defendants  as  un- 
derwriters on  the  cargo ;  and  the  defendants  had  paid  the  same 
to  Bolte  &  Co.  accordingly. 

11.  The  captain  was  unable  to  pay  or  to  give  any  security  for 
the  1185?.  Il5.,  the  proportion  of  the  loss  so  falling  on  the  ship 
and  freight  according  to  the  said  average  statement,  or  any  part 
thereof. 

12.  Messrs.  Bolte  &  Co.,  in  order  to  obtain  payment  of  the 
llH^L  ll5.,  the  proportion  of  the  bottomry  moneys  so  falling 
upon  the  ship  and  freight,  applied  to  the  tribunal  of  commerce 
at  Bremen  (being  a  court  of  competent  jurisdiction  in  that  be- 
half) lo  order  the  ship  to  be  sold  and  the  proceeds  to  be  applied 
in  or'  towards  the  liquidation  of  the  amount.  The  tribunal  of 
commerce  duly  made  the  order;  and,  after  the  requisite  public 
notices  had  been  given,  the  ship  was  with  due  observance  of  all 
legal  forms  sold  by  public  auction  by  one  G.  Steinmeyer,  a  ship- 
broker  at  Bremen,  on  or  about  the  12th  of  September,  1868, 
under  the  order  of  the  tribunal  of  commerce,  for  4450  thalers 
gold,  equal  to  729^.  105.  2d,,  sterling  or  thereabouts,  being  the 
highest  price  that  could  be  obtained  for  her;  and  the  net  pro- 
ceeds of  the  sale  were  handed  over  to  Bolte  &  Co.  under  the 
order  of  the  tribunal. 

13.  After  deducting  the  net  proceeds  of  the  said  sale  from  the 
1185?.  Il5.  so  falling  upon  the  ship  and  freight  according  to  the 
average  statement  of  the  3d  of  August,  1868,  as  aforesaid,  there 
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remained  a  balance  of  663^.  2s.  lOd.  of  the  sum  so  as  aforesaid 
falling  on  the  ship  and  freight,  in  respect  of  which  Bolte  &  Co. 
were  still  unsatistied :  and  a  further  or  supplemental  average, 
♦statement,  dated  the  3d  of  October,  1868,  was  made  up  [4o5 
by  Fecklenborg,  in  which  the  663/.  25.  lOd.  was  stated  as  the 
amount  which  the  cargo  had  to  pay  as  additional  bottomry  debt 
to  Bolte  &  Co.  It  was  admitted  that  the  last  mentioned  average, 
statement  of  the  3d  of  October,  1868,  as  well  as  the  former  state- 
ment of  the  3d  of  August,  was  in  all  respects  accurate  as  to 
amounts  and  figures,  and  was  correctly  made  up  in  accordance 
with  the  law  in  force  in  Bremen. 

14.  Such  a  loss  as  that  which  occurred  in  this  case  is  treated 
at  Bremen  as  a  general  averas^e  loss,  and  not  as  a  particular 
average  loss.  At  Bremen  the  i&erman  code  of  commercial  law 
is  by  legislative  enactment  in  force.  The  sections  of  that  code 
which  enunciate  the  principles  of  law  more  particularly  appli- 
cable to  the  present  case  are  articles  692,  695,  697,  735,  824, 
sub-s.  5,  and  838,  sub-s.  9.  Either  party  was  on  the  argument 
of  the  case  to  be  at  liberty  to  refer  to  a  copy  of  the  Code  which 
was  identified  by  several  witnesses  under  a  commission  sent  to 
Bremen.  The  following  is  a  translation  of  the  above  mentioned 
articles : 

Art.  692.  AU  the  objects  hypothecated  are  jointly  and  severally  liable  to  the 
bottomry  creditor.  Even  before  his  claim  becomes  due,  the  creditor  can  after 
the  arrival  of  the  vessel  in  the  port  of  destination  of  the  bottomry  voyage  apply 
lor  an  arrest  of  all  the  bottomried  objects. 

Art.  695.  The  master  shall  not  deliver  the  bottomried  cargo,  either  entirely 
or  partially,  before  the  creditor  has  been  paid  or  properly  secured ;  otherwise, 
the  master  is  personally  answerable  to  the  creditor  for  the  bottomry  debt  so  far 
as  he  could  at  the  time  of  their  delivery  have  been  paid  by  the  goods  so  given  up. 
Until  the  contrary  is  proved,  it  shall  be  considered  that  the  creditor  could  have 
been  paid  in  full. 

Art.  697.  If  the  amount  of  bottomry  is  not  paid  when  due,  the  creditor  may 
apply  to  the  proper  court  to  order  the  sale  of  the  ship  and  cargo  on  which  bottomry 
has  been  taken,  as  also  to  hand  over  the  bottomried  freight.  The  action  shall  be 
brought,  as  tiar  as  the  ship  and  freight  are  concerned,  against  the  master  or  owner  ; 
as  to  the  cargo,  if  before  its  delivery,  against  the  master ;  after  its  delivery,  against 
the  consignee,  so  long  as  it  is  in  his  own  possession  or  in  the  custody  of  any  per- 
son holding  it  for  his  account. 

Art.  734.  If  the  master,  in  order  to  continue  his  voyage,  for  the  purpose  of  an 
expenditure  that  does  not  come  under  general  average,  has  hypothecated  the 
cargo,  or  has  disposed  of  the  cargo  by  sale  or  by  appropriation,  the  loss  sustained 
by  one  proprietor  of  the  cargo  by  reason  that  his  claim  for  indemnification  cannot 
be  at  all  or  cannot  be  fully  satisfied  out  of  the  ship  and  freight  (art.  509,  510, 
618)  shall  be  borne  by  all  the  proprietors  of  the  cargo,  according  to  the  principles 
of  general  average.  In  ascertaining  the  loss,  the  indemnification  indicatea  in 
art.  713  is  applicable  in  relation  to  the  proprietors  of  the  cargo  in  all  cases,  espe- 
*cially  also  in  the  case  of  the  second  paragraph  of  art.  613.  For  the  value  [486 
by  which  this  indemnification  is  determined,  the  goods  sold  shall  contribute  to  a 
general  average,  if  such  occurs. 

Art.  735.  The  contributions  to  be  paid  under  the  stipulations  of  art.  637,  and 
art.  734  are  in  all  respects  placed  on  the  same  ff}oting  ae  oontributioiie  in  caeee 
of  general  average. 

3  Eno.  Bbp.]  46 
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Art.  824.  The  insurer  bears  all  risks  to  which  ship  or  cargo  is  exposed  daring 
the  continuance  of  the  insurance,  if  not  otherwise  determined  by  the  following 

{)rovision8,  or  by  contract.  He  bears,  in  particular, —  sub-s.  5, — the  risk  of  the 
lypotliecation  of  the  insured  goods  for  the  purpose  of  continuing  the  voyage  or 
of  the  disposal  of  the  same  by  sale  or  by  hypothecation  for  the  like  purposes 
(art:.  507,  510,  734). 

Art.  838.  Ihe  insurer  is  liable  for, —  sub-s.  1, —  the  contributions  to  general 
average,  including  those  which  the  insured  has  to  bear  on  account  of  a  loss 
suffered  by  him.  The  contributions  which  by  art.  637  and  734  are  subject  to  the 
principles  of  general  average,  shall  be  accounted  tantamount  to  contributions  to 
general  average. 

If  ship  and  cargo  are  hypothecated  together,  each  has  to  con- 
tribute its  proportion  towards  the  discharge  of  the  amount  for 
which  they  have  been  hypothecated,  as  if  the  loss  were  a  general 
average  loss ;  and,  should  the  ship  be  unable  to  discharge  its 
proportion  of  liability,  the  owners  of  the  cargo  would,  in  addi- 
tion to  discharging  the  proportion  of  liability  attaching  to  the 
cargo,  have  to  make  up  the  deficiency  as  a  general  average  loss. 

This  deficiency  would  be  made  good  to  the  owners  of  the 
cargo  by  their  underwriters,  if  the  owners  of  the  cargo  had  in- 
sured their  interest.  If  this  case,  therefore,  had  been  decided 
at  Bremen,  the  defendants  would  have  been  held  liable  by  the 
tribunals  there  to  make  goud  to  Bolte  &  Co.,  the  whole  of  the 
663/.  2.9.  lOcL 

15.  The  defendants  refused  to  pay  to  the  plaintiffs,  as  trustees 
for  Bolte  &  Co.,  the  663i.  2s,  10c/.,  or  any  part  thereof.  The 
Court  was  at  liberty  to  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintitts,  as  trustees  for  Bolte  &  Co.,  were  entitled  to  recover 
from  the  defendants  the  663/.  2^.  lOrf.,  or  any  part  thereof. 

April  22.  Sir  G,  Honyman^  Q.C.  {M'Leod  with  him),  for  the 
plaintiffs,  submitted  that  the  average  statement  of  the  3d  of 
August,  1868,  mentioned  in  par.  9  of  the  special  case,  and  the 
further  or  supplemental  statement  of  the  3d  of  October,  1868, 
mentioned  in  par.  13  were  •'  foreign  statements  '*  made  up  with- 
in the  meaning  of  the  memorandum  in  the  policy,  and  that  the 
487]  *^63/.  2s.  lOd.  claimed  was  a  general  average  loss  for 
wliich  the  defendants  were  liable  under  those  **  foreign  state- 
ments," or  one  of  them.  [He  referred  to  Dent  v.  Smith  (')  and 
•  to  the  cases  collected  in  Arnould  on  Insurance,  ed.  1866,  pp. 
814,  820,  et  seq.] 

Walkin  \^illiarns  (with  him,  Cohen),  for  the  defendants.  The 
663/.  25.  lOd.  is  not  general  average  loss  at  all  according  to  tht 
law  of  this  country, —  not  a  loss  from  any  of  the  perils  insured 
against.  Even  according  to  the  law  of  Bremen,  it  was  not  gene 
ral  average  loss,  nor  is  it  so  stated  by  the  foreign  average  stater, 
but  an  additional  burthen  imposed  upon  the  plaintiff  by  reason 

(*)  Uw  Rep.,  4  Q.  B..  414. 
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ofthe  failure  of  the  ship  owner  to  pay  the  proportion  of  the  bot- 
tomry debt  charged  upon  the  ship  and  freight.  And,  assuming 
it  to  be  general  average  loss  by  the  law  of  Bremen,  it  is  not  a  loss 
by  any  peril  insured  against  by  this  policy.  The  object  of  this 
memorandum  was,  not  to  add  to  or  extend  the  risks  which  the 
insurers  agreed  to  take  upon  themselves  under  the  policy,  but 
a  mere  provision  that,  if  there  be  a  general  average  loss  arising 
from  a  peril  insured  against,  the  underwriters  will  pay  it  ac- 
cording to  the  foreign  average  statement,  if  made.  The  under- 
writers agree  to  adopt  the  foreign  law  as  to  the  statement  of. 
average,  but  only  to  pay  general  average  when  occasioned  by 
the  happening  of  a  peril  insured  against  according  to  the  Eng- 
lish law.  [The  following  authorities  were  cited:  Benecke  on 
Insurance,  165  ;  2  Parsons  on  Insurance,  431 ;  Power  v.  Whit- 
more  (*) ;  Halleti  v.  Wigram  (*) ;  Powell  v.  Gudgeon  (*) ;  Sarquyv. 
Hobein  (*) ;  Great  Indicia  Peninsula  v.  Saumlers  (*) ;  Booth  v. 
Guir  (•);  Kidston  v.  Umpire  Murine  Insurance  Company  (^}. 
Fletcher  v.  Alexander  (*)  was  also  referred  to.] 

Sir  G  Honyman^  Q.C3.,  in  reply.  The  defendants  are  bound 
by  the  finding  in  the  13th  and  14th  paragraphs  that  the  state- 
ments made  out  by  M.  Fecklenborg  on  the  3d  of  August  and 
3d  of  October,  *1868,  were  ''  average  statements"  accord-  [488 
ing  to  the  law  of  Bremen.  lie  referred  to  Dickenson  v.  Jar- 
dine  (*).  Cur.  adv.  vult. 

June  3.  The  judgment  ofthe  Court  (Bovill,  C.  J.,  and  Keat- 
ing Brett,  JJ.),  was  delivered  by 

Bovill,  C.J.  This  action  was  brought  to  recover  from  the 
underwriters  on  goods  the  amount  of  an  alleged  general  average 
loss  sustained  by  the  plaintiffs  as  owners  of  a  cargo  of  rye  by 
the  Bella  Leandra  insured  on  a  voyage  from  Taganrog  to  Bre- 
men. 

Upon  that  voyage  the  vessel  with  her  cargo  on  board  having 
reached  Bremen,  that  was  the  proper  port  for  the  adjustment  of 
any  claim  or  liability  for  general  average,  and  the  adjustment 
would  have  to  be  made  there  according  to  the  law  of  Bremen, 
and  would  be  binding  as  between  the  shipowner  and  the  owners 
ofthe  cargo.  It  does  not,  however  necessarily  follow  that  an 
underwriter  upon  an  ordinary  form  of  policy  would  be  liable 
for  the  whole  or  even  any  part  ofthe  general  average  so  adjusted. 
If  the  sacrifice  or  loss  which  occasioned  the  general  average  arose 
from  any  of  the  perils  insured  against  or  the  consequences  of 

0)  4  M.  &  S..  141.  O  15  C.  B.  (N.S.),  291 ;  88  L.  J.  (C.P), 

ft  9  C.  B.,  580.  99. 

O  5  M.  S.,  431.  C)  Law  Rep.,  1  C.  P.,  585 ;  in  error, 

{*)  2  B.  &  C,  7 ;  in  error,  4  Bing.,  13.  Law  Rep.,  2  0.  P.,  357. 

(»)  1  B.  &  S., 41 ;  2  B.  &  S.,  266  :  80  L.  ft  Law  Rep.,  8  C.  P.,  875. 

J.  (Q.  B.),  218  ;  31  L.  J.  (Q.  B.),  206.  ft  Law  Rep.,  3  C.  P.,  639. 
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tliem,  or  from  proper  endeavors  to  avert  such  perils  or  their 
consequences,  to  that  extent  the  underwriters  would,  under  the 
terms  of  an  ordinar}'  policy,  and  according  to  well  known 
maritime  usage,  be  liable  to  indemnify  the  assured,  though,  as 
between  the  ship  owner  and  the  owner  of  the  cargo,  matters 
mi^lit  be  introduced  into  the  statement  of  general  average  for 
which  the  underwriters,  upon  the  ordinary  form  of  policy,  would 
not  be  liable. 

There  are  also  many  differences  in  the  laws  of  various  coun- 
tries as  to  what  are  to  be  deemed  the  proper  subjects  of  general 
average,  as  well  as  with  respect  to  the  proportions  or  value  in 
or  upon  which  the  apportionment  should  be  made ;  and  under 
these  circumstances  the  present  policy  w^as  entered  into  with  a 
special  memorandum  as  to  general  average.  By  that  memoran- 
dum, in  addition  to  the  ordinary  insurance  in  the  body  of  the 
}>oliey,  the  underwriters  agree  "  to  pay  general  average  as  per  for- 
eign statemerdy  if  so  made  i//?,"  with  certain  special  warranties  as 
to  particular  average  and  capture  or  seizure. 
489]  *It  seems  to  me  that  the  general  effect  of  the  memoran- 
dum is,  to  make  the  underwriters  liable  as  for  general  average 
Ibr  whatever  the  owners  of  the  goods  might  be  called  upon  to 
pay  on  that  account  by  the  foreign  statement  of  adjustment. 
This  memorandum  was  probably  introduced  in  order  to  avoid 
all  questions,  not  only  as  to  the  propriety  of  particular  items 
being  treated  as  the  subjects  of  general  average,  but  also  as  to 
the  correctness  of  the  apportionment;  and  I  find  it  difficult  to 
place  any  other  reasonable  construction  upon  the  terms  of  the 
policy  and  memorandum. 

If  it  be  open  to  this  Court  to  consider  and  determine  the  ques- 
tion whether  the  663i.  2s,  lOrf.  claimed  in  this  action,  or  any 
part  of  it,  was  properly  the  subject  of  general  average  according 
to  the  law  of  England,  I  should  be  of  opinion  that  it  was  not, 
and  that  this  was  not  a  loss  covered  by  an  ordinary  policy  in  the 
usual  form.  So,  if  we  had  to  determine  whether  this  sum  was 
strictly  general  average  according  to  the  law  of  Bremen  as  set 
forth  in  the  special  case,  it  might  well  be  argued  that  it  is  not 
strictly  general  average,  but  is  merely  to  be  treated  in  a  similar 
manner  hy  the  law  of  that  place. 

It  seems  to  me,  however,  that,  under  the  terms  of  this  polirv, 
the  underwriters  and  the  assured  have  both  agreed  to  accept  tl  ) 
adjustment  and  statement  of  the  average  stater  in  the  foreig  i 
port,  if  and  when  made,  as  conclusive  between  them,  both  in 
principle  and  in  details,  as  to  the  loss  which  the  underwritei-i* 
are  to  undertake  in  respect  of  general  average,  subject  to'the  ex- 
ception of  any  matters,  such  as  capture  or  seizure,  which  ar€ 
excluded  by  the  express  ternis  of  the  policy. 
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Iq  this  case  a  maritime  lien  on  the  cargo  was  created  by  the 
bottomry  bonds,  and  which  involved  a  liability  of  the  cargo  to 
make  good  any  deficiency  caused  by  the  insufficient  value  of  the 
ship  to  cover  its  own  proportion  of  the  bottomry  debts ;  and  the 
necessity  for  giving  the  bottomry  bonds  and  creating  that  lien 
arose  from  perils  of  the  seas,  though  these  debts  would  not  ne- 
cessarily be  the  subject  of  general  average  as  against  the  under- 
writers, according  to  the  law  of  England,  or,  possibly,  by  the 
law  of  Bremen.  How,  then,  is  the  question  to  be  determined, 
of  whether  the  claim  in  this  case  is  to  be  considered  as  general 
average  for  which  the  underwriters  *are  liable  ?  Is  it  to  [490 
be  determined  by  this  Court,  or  by  the  statement  of  the  foreign 
average  stater  ? 

It  seems  to  me  that,  by  the  express  agreement  of  the  parties, 
contained  in  the  memorandum,  it  is  not  open  to  us  to  determine 
it,  and  that  we  have  only  to  see  whether  the  foreign  adjustment 
which  gives  rise  to  this  claim  has  been  in  fact  made  or  not. 
Has  there,  then,  been  such  a  statement  of  general  average  made 
in  Bremen  with  respect  to  the  amount  now  claimed?  and  how 
does  the  matter  stand  upon  the  facts  as  stated  in  the  special  case? 

The  plaintiffs  contend  that  there  was  such  a  statement.  The 
defendants,  on  the  other  hand,  contend  that  there  was  no  such 
statement,  and  that  the  passages  in  the  case  as  to  the  statement 
of  October  do  not  treat  it  as  a  statement  of  general  average,  but 
SIS  a  mere  calculation  of  the  deficiency  arising  upon  the  sale  of 
the  ship,  from  the  proceeds  of  that  sale  being  insufficient  to  pay 
the  amount  apportioned  to  the  ship  and  freight,  and  that  this 
loss  therefore  cannot  be  considered  as  coming  within  the  perils 
or  terms  of  the  policy. 

Now,  what  are  the  statements  in  the  special  case  upon  this 
subject? 

In  par.  13,  it  is  said  that  b,  further  Qr  sapphifirHt^iI  arerof/i'  sf^ff*- 
menty  dated  the  3d  of  October,  1868,  was  rmtde  up  by  the  Buid  II. 
Fecklenborg  (who  had  been  previously  di'?tcnbod  as  an  avc*nige 
stater  in  Bremen),  in  which  the  663/.  2^,  10^/,  wa?  staH^d  as  the 
amount  which  the  cargo  had  to  pay  asudditlonul  bottomry  dt'bt 
to  Messrs.  Bolte  &  Co.  (which  is  in  aceonhince  with  the  fact), 
and  that  a  translation  of  the  average  statenic^nt  was  annexed  to 
and  formed  part  of  the  case.  It  is  fnrtlKT  mentioned  that  the 
Uist  mentioned'  average  statement  of  the  3d  of  Octuber,  1868,  as  well 
as  the  former  statement  of  the  3d  of  August^  was  in  ali  reeipects 
accurate  as  to  amounts  and  figures,  arul  u^^is  correeth/  fnatk  up  at 
accordance  with  the  law  in  force  in  Bremen.  It  is  also  stated  in  f>Mr. 
14  that  such  a  loss  as  that  which  had  occurred  in  tlu^  pniieipal 
case  was  treated  at  Bremen  as  a  general  average  loss^  and  not  as  rt 
particular  average  loss;  and  at  the  end  of  that  paragraph  It  id 
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further  stated  that,  if  this  ease  had  been  decided  at  Bremen,  the 
defendant  would  have  been  held  liable  by  the  tribunals  there  to 
make  good  to  Messrs.  Bolte  &  Co.  the  whole  of  the  66SL  2s,  lOd. 

Upon  these  facts  thus  stated,  I  am  of  opinion  that  the  state- 
491]  nient  *of  the  3d  of  October  must  be  considered  and  treated 
by  the  court  as  a  foreign  statement  of  general  average  made  up 
at  Bremen,  within  the  terms  of  the  special  memorandum  on 
this  policy  ;  and  that,  as  neither  of  the  exceptions  or  warranties 
is  applicable  to  the  case,  the  question  of  the  liability  of  the  un- 
derwriters to  pay  the  amount  now  in  question  is  conclusively 
settled  against  them  ;  that  it  is  not  competent  for  this  court  to 
inquire  into  the  propriety  of  that  foreign  average  statement ; 
and  that  our  judgment  therefore  ought  to  be  in  favor  of  the 
plaintifts. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  go  through 
the  authorities  or  to  discuss  the  elaborate  arguments  which  were 
very  ably  addressed  to  us  by  the  learned  counsel  for  the  de- 
fendants. If  his  contention  be  correct,  it  would  equally  have 
entitled  his  clients  to  dispute  each  item  in  the  original  average 
statement  of  th^  3d  of  August  on  the  ground  that  it  was  not 
properly  the  subject  of  general  average  or  that  it  did  not  arise 
from  any  of  the  perils  covered  by  the  policy.  But  it  appears 
to  me  that  the  intention  and  effect  of  the  policy  and  memorandum 
were  that  all  such  questions  should  be  excluded  in  all  cases 
where  a  foreign  statement  of  general  average  had  been  made  up, 
as  it  was  in  this  case,  at  the  proper  port  of  adjustment  abroad  ; 
and  that  the  underwriters,  by  this  policy,  as  between  themselves 
and  the  assured,  agreed  to  be  bound  by  the  opinion  and  de- 
cision of  the  foreign  average  stater,  both  as  to  facts  and  law, 
on  the  subject  of  the  general  average  in  the  statement  which  he 
might  make  up  in  the  foreign  port.  I  think  the  underwriters 
agreed  to  pay  according  to  that  statement,  with  the  exception 
of  any  matters  which  are  expressly  excluded  by  other  parts  of 
the  policy  (but  which  are  not  applicable  to  this  case),  and  that 
the  plaintiffs  are  entitled  to  recover  from  the  underwriters  the 
whole  of  the  sum  claimed  in  this  action. 

My  brother  Keating  concurs  in  this  judgment. 

Brett,  J.  In  this  special  case  the  question  ultimately  in  dis- 
pute was,  whether  the  plaintiffs,  the  assured,  as  trustees  for 
Messrs.  Bolte  &  Co.,  were  entitled  to  recover  from  the  defend- 
ants, the  underwriters,  a  sum  of  663?.  25.  lOrf. 

The  plaintifts,  merchants  in  London,  had  insured  with  the 
492]  *defendants  as  underwriters  in  London,  by  a  policy  dated 
the  23d  of  July,  1867,  a  cargo  of  rye  on  board  the  Italian  ves- 
sel the  Bella  Leandra^  on  a  voyage  from  Taganrog  to  Bremen. 
The  vessel,  after  sailing  on  the  voyage  insured,  was  compelled 
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by  severe  weather  to  put  into  Constantinople  in  distress;  and 
tlie  master  there,  in  order  to  raise  money  necessary  for  repairs 
so  as  to  enable  the  ship  to  continue  her  voyage,  executed  a  bot- 
tomry bond  on  the  ship,  freight,  and  cargo,  to  secure  the  repay- 
montof  2353/.  45.  on  the  ship's  arrival  at  Bremen.  The  ship, 
lisiving  sailed  from  Constantinople,  was  compelled  by  further 
severe  weather  to  put  into  Malta  in  distress,  and  the  master 
was  there  obliged  to  execute  another  and  similar  bottomry 
bond  on  ship,  freight,  and  cargo,  to  secure  repayment  at  Bre- 
men of  465/.  6s,  bd.  The  vessel  arrived  at  Bremen,  and  the 
captain  was  unable  to  take  up  either  bond.  Messrs.  Bolte  & 
Co.,  who  had  become  owners  by  purchase  of  the  cargo  of  rye, 
took  up  both  bonds,  and,  in  order  to  obtain  delivery  of  the 
cargo,  paid  off  the  holders  of  both.  This  was  found  by  the  case 
to  be  the  only  course  by  which  the  Messrs.  Bolte  &  Co.  could 
obtain  possession  of  the  cargo.  The  special  case  then  found  that 
"  a  statement  of  average,"' dated  the  3d  of  August,  1868,  was 
prepared  by  an  average  stater  in  Bremen,  in  which  the  loss 
arising  upon  the  said  bottomrj-  bonds  was  apportioned  between 
the  cargo  and  the  ship  and  freight.  By  "  the  said  statement" 
the  amount  of  1088/.  14^.  \ld.  was  the  proportion  shown  as 
falling  upon  the  cargo,  and  the  amount  of  1185/.  11^.  was  shown 
as  falling  upon  the  ship  and  freight.  No  question,  it  was  stated 
in  the  case,  arises  as  to  the  sum  of  1088/.  14^.  llrf.,  the  propor- 
tion by  that  adjustment  falling  on  the  cargo,  which  it  is  ad- 
mitted is  properly  chargeable  on  the  defendants  as  underwriters ; 
and  the  defendants  have  paid  the  same:  but  the  captain  was 
unable  to  pay  or  give  any  security  for  the  sum  of  1185/.  11^.,  the 
proportion  falling  on  the  ship  and  freight.  Messrs.  Bolte  &  Co. 
thereupon  applied  to  the  Tribunal  of  Commerce  at  Bremen  to 
sell  the  ship,  which  was  accordingly  duly  done,  and  the  net 
proceeds  of  the  sale  were  handed  to  Messrs.  Bolte  &  Co.  After 
deducting  the  said  net  proceeds  from  the  sum  of  1185/.  lis., 
there  remained  a  balance  of  663/.  2^.  lOd  in  respect  of  which 
Messrs.  Bolte  &  Co.  were  still  unsatisfied.  The  special  case 
then  continued :  And  "  a  further  or  supplemental  average  state- 
♦ment,"  dated  the  3d  of  October,  1868,  was  made  up  by  [493 
the  same  average  stater,  in  which  the  said  sum  of  663/.  2s,  VQd, 
was  stated  as  the  amount  which  the  cargo  had  to  pay  as  addi- 
tional bottomry  debt  to  Messrs.  Bolte  &  Co.  A  translation,  it 
was  said,  "  of  the  last  mentioned  average  statement"  is  annexed, 
&c.  It  is  admitted  that  "  the  said  last  mentioned  average  state- 
ment" is  correctly  made  up  in  accordance  with  the  law  in  force 
in  Bremen.  **  Such  a  loss  as  that  which  has  occurred  in  the 
present  case  is  treated  at  Bremen  as  a  general  average  loss,  and 
not  as  a  particular  average  loss."     It  was  admitted  on  the  argu- 
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rnent  that  the  last  paragraph  was  intended  to  apply  to  the  loss 
of  the  663Z.  2s.  lOd. 

The  ease  then  stated  that  the  German  Code  was  in  force  as 
law  at  Bremen,  and  set  out  several  sections  or  articles  of  the 
Code  :  and  then  it  was  stated  as  a  fact  that,  according  to  that 
law,  "  if  ship  and  cargo  are  hypothecated  together,  each  has  to 
contribute  its  proportion  towards  the  discharge  of  the  amount 
for  which  they  have  been  hypothecated,  as  if  the  loss  were  a 
general  average  loss ;  and,  should  the  ship  be  unable  to  discharge 
its  proportion  of  liability,  the  owners  of  the  cargo  would,  in  ad- 
dition to  discharging  the  proportion  of  liability  attaching  to  the 
cargo,  have  to  make  up  the  deficiency  "  as  a  general  average  lossJ*^ 
This  deficiency  would  be  made  good  to  the  owners  of  the  cargo 
by  their  underwriters,  if  the  owners  of  the  cargo  had  insured 
their  interest.  If  this  case,  therefore,  had  been  decided  at  Bre- 
men, the  defendants  would  have  been  there  held  liable  to  make 
good  to  Messrs.  Bolte  &  Co.  the  whole  of  the  said  sum  of  663/. 
2.9.  lOrf.  The  Court  was  to  be  at  liberty  to  draw  inferences  of 
fact. 

The  policy  was,  as  to  the  body  of  it,  in  the  ordinary  form  of 
R!]  English  Lloyd's  policy,  with  the  ordinary  enumerated  risks. 
But  in  the  margin  there  were  written,  among  other  provisions, 
the  following : —  '*  To  pay  general  average  as  per  foreign  state- 
ment, if  so  made  up."  "  Warranted  free  from  particular  average, 
unless  the  ship  or  craft  be  stranded,  sunk,  or  burnt;  but  this 
warranty  not  to  exonerate  the  underwriters  from  the  liability  to 
pay  any  special  charges  for  mats,  warehousing,  forwarding,  or 
otherwise,  if  incurred,  as  well  as  partial  loss  arising  from  trans- 
shipment." "  Warranted  free  from  capture  and  seizure,  and 
the  consequences  of  any  attempt  thereat." 
494]  *Upon  this  case  Mr.  Watkin  Williams,  in  an  able  argu- 
ment, every  part  of  which  seemed  to  me  to  deserve  and  require 
the  utmost  attention,  contended  that  the  defendants,  English 
underwriters  of  an  English  policy,  were  not  liable  in  respect  of 
the  663i.  2s.  10c/.  He  maintained  that  the  loss  of  Messrs.  Bolte 
&  Co.  in  respect  of  that  sum  was  not  a  general  average  loss  ac- 
cording to  English  law,  or  according  to  the  law  of  Bremen ; 
that  it  was  not  stated  or  made  up  as  a  general  average  loss  in 
the  Bremen  average  statement;  and,  even  if  it  were  a  general 
average  loss  according  to  the  law  of  Bremen,  and  were  so  stated 
in  conformity  with  such  law,  or  if  it  was  so  stated  in  fact,  but 
erroneously  according  to  Bremen  law,  and  if  in  either  case  the 
defendants  were  bound  by  it  as  a  foreign  adjustment  of  a  loss 
to  be  taken  as  a  general  average  loss,  yet  that  the  defendants 
were  not  liable,  because  it  was  not  a  loss  arising  from  any  peril 
insured  against  by  this  English  policy. 
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Now,  in  the  first  place,  I  agree  that  tliis  was  not  a  general 
average  loss  according  to  the  law  of  England.  There  was  a 
generalaveragelossincurred  during  the  voyage  insured,  by  reason 
of  the  necessity  arising  from  sea  perils  of  the  ship  putting  into 
two  diflTerent  ports  of  distress,  and  being  necessarily  repaired  in 
order  to  enable  the  voyage  to  be  completed  for  the  benefit  of  all 
concerned :  but  all  the  contribution  of  the  owners  of  cargo  to 
that  loss  which  can  properly  be  called  a  general  average  contri- 
bution according  to  the  English  law  was  included  in  the  first  ave- 
rage statement,  dated  the  3d  of  August,  1868.  It  is  true  that 
the  loss  of  the  663^.  2s.  lOd,  was  necessarily  incurred  by  Messrs. 
Bolte  &  Co.  as  owners  of  the  cargo  by  reason  of  the  cargo  being 
bound  by  the  bottomry  bonds ;  and  it  is  true  that  the  loss  wa^ 
the  result  of  sea  perils,  in  the  sense  that  without  the  happening 
of  such  perils  the  loss  would  not  have  been  incurred  :  but  this 
particular  loss  was  not  the  immediate  or  the  necessary  result  of 
any  eflTort  to  avoid  a  peril  of  the  sea.  It  was  the  immediate  re- 
sult of  the  insolvency  of  the  ship  owner,  or  of  the  want  of  means 
or  credit  of  the  master,  and  of  the  deficiency  in  value  on  sale  of 
the  ship,  contingencies  which  might  or  might  not  have  happened 
after  the  perils  of  the  sea  had  happened,  and  without  the  hnp- 
pening  of  some  one  or  more  of  which  the  particular  loss  would 
not  have  occurred,  notwithstanding  the  occurrence  of  the  perils 
of  the  sea. 

♦Moreover,  the  payment  of  the  663?.  2s.  lOd.  was  made  [495 
after  the  completion  of  the  voyage  and  the  safe  arrival  of  the 
ship  and  cargo,  and  was  not  made  for  the  common  advantage 
of  ship,  freight,  and  cargo,  but  upon  consideration  of  a  balance 
of  advantage  and  loss  to  the  owner  of  cargo  alone.  It  was  made 
in  order  to  obtain  possession  of  the  cargo. 

But,  as  to  the  second  point,  I  think  that,  upon  this  special 
case  as  stated,  the  Court  is  bound  to  hold  that  the  loss  was  a 
general  average  loss  according  to  the  law  of  Bremen.  The  al- 
legations made  at  the  beginning  and  end  of  par.  14  seem  to  me 
to  amount  to  express  findings  on  the  point.  I  further  think  that, 
upon  the  allegations  made  in  paragraphs  13  and  14,  treated  as 
they  are  in  the  fourth  of  the  defendants'  points  {*),  audit  being 
admitted  that  the  words  "  such  a  loss  as  that  which  has  occurred/' 
at  the  commencement  of  par.  14,  refer  to  the  sura  of  663/.  2.v. 
iOrf.,  we  are  bound  to  hold,  either  as  upon  an  express  finding 
or  as  upon  an  inference  of  fact  to  be  drawn,  that  the  loss  of  the 
663^.  2s.  lOd.  was  stated  by  the  average  stater  at  Bremen  as  and 

(')  iThat  the  clause,  "  To  pay  general  by  way  of  general  average  which  is  not 

average  as  by  foreign  statement,  if  so  a  general  average  loss  according  to  £ug« 

made  up,"  is  not  to  be  extended  to  lish  law. 
make  the  underwriters  liable  for  a  loss 

3  Eng.  Rep.]  47 
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with  intent  to  be  a  general  average  loss  falling  on  the  owner  of 
cargo. 

The  next  point  to  be  determined  is,  whether,  under  such  cir- 
cumstances, underwriters  of  an  ordinary  English  policy  would 
be  liable.  That  raises  the  question  as  to  how  far  underwriters 
of  such  a  policy  on  an  insured  voyage  to  terminate  at  a  foreign 
port  are  bound  by  a  foreign  general  average  adjustment  made 
nt  that  port  of  destination.  Now,  I  think  it  is  clearly  established 
that,  upon  such  a  policy,  English  underwriters  are  bound  by 
the  foreign  adjustment  as  an  adjustment,  if  made  according  to 
the  law  of  the  country  in  which  it  was  made.  They  are  bound 
although  the  contributions  are  apportioned  between  the  difterent 
interests  in  a  manner  difterent  from  the  English  mode,  or  though 
matters  are  brought  into  or  omitted  from  general  average 
which  would  not  be  so  treated  in  England.  I  further  incline 
to  think,  notwithstanding  the  case  of  Poxocr  v.  ^Vh^tmo1^e  (^),  that 
underwriters,  if  they  are  not  absolutely  bound  to  accept  the 
496]  foreign  adjustment  as  rightly  made,  if  bonS  *fide  made, 
must  assume  it  to  be  rightly  made,  if  bonS  fide  made,  until  the 
contrary  be  proved.  It  seems  to  be  stated  as  a  general  princi- 
ple of  insurance  law  that,  "  when  a  general  average  is  fairly 
stated  in  a  foreign  port,  and  the  assured  ie  obliged  to  pay  his 
proportion  of  it,  he  may  recover  the  amount  from  the  insurer, 
iliough  the  average  may  have  been  settled  differently  from,  what  it  tcouU 
have  been  at  the  home  port :''  2  Phillips  on  Insurance,  §  1414,  cit- 
ing Depan  v.  Oeean  Insurance  Co.  (^).  And  further  on  in  §  1414 
it  "is  thus  stated  :  "  The  lex  loci  is,  that  underwriters  shall  re- 
imburse general  averages,  if  within  the  perils,  insured  against, 
according  to  the  apportionments  made  and  contributions  exacted  abroad 
tit  the  'port  of  destination,^^  But  I  think  that,  according  to  English 
and  American  law,  the  underwriter  of  a  policy  in  the  ordinary 
form  is  not  liable  to  indemnify  against  any  general  average  loss 
or  contribution,  whether  it  be  general  according  to  the  law  of 
his  own  country  or  according  to  the  law  of  the  foreign  country 
in  which  the  voyage  terminates,  or  whether  the  adjustment  be 
made  according  to  his  domestic  or  to  the  foreign  law,  if  the 
general  average  loss  be  not  incurred,  or  the  general  average 
contribution  be  not  made,  in  order  to  avert  loss  by  a  peril  in- 
sured against. 

I  do  not  find  this  doctrine  so  clearly  expressed  in  the  English 
books  or  cases  as  I  should  have  expected.  But  the  stafemcnts 
in  Phillips  on  Insurance — a  book  of  the  highest  authority  as  to 
English  as  well  as  American  insurance  law — are  clear  and  pre- 
cise. "  Underwriters  are  liable  to  make  indenniity  by  pnynlent 
of  either  a  particular  or  general  average  or  total  loss  a;////  inca.sc 

(')  4  M.  &  S.,  141 .  '  (-}  5  Co  wen,  03. 
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of  its  being  caused  by  the  perils  insured  against :"  2  Phillips,  §  1053. 
It  is  obvious  that  this  must  be  so  in  cuse  of  a  particular  average 
loss  or  a  total  loss.  And  a  general  average  loss,  as  meaning  the 
loss  to  the  person  who  sufters  damage,  is  no  more  than  a  par- 
ticular average  loss  to  each  of  the  parties  who  has  to  suffer  or 
contribute  in  respect  of  it.  By  the  word  "general,"  it  is  only 
meant  that  the  loss  is  to  be  generally  distril>uted,  or  the  contri- 
bution to  be  generally  made  by  all.  It  is  the  loss  to  each  and 
all  caused  by  a  sea  peril,  which  must  in  this  as  in  other  cases 
be  the  loss  caused  by  a  peril  insured  against.  "  so  far  as  general 
average  is  occasioned  by  "^perils  insured  against^"  says  Phillips,  [497 
"  the  insurers  are  liable  for  it  in  proportion  to  the  amount  in- 
sured:" §  1409.  "General  average  is  only  payable,  says  Mr. 
Justice  Story,  where  it  is  a  consequence,  or  result,  or  incident 
of  some  peril  insured  against:"  see  Sherwood  v.  General  Mutual 
Insurance  Co.  (^)  quoted  in  2  Phillips  on  Insurance,  3d  ed.  p.  173, 
§  1414. 

So  far,  then,  except  a&  to  the  true  meaning  of  the  special  case 
itself,  I  have  gone  almost  entirely  with  the  arguments  and  pro- 
positions put  forward  by  Mr.  Williams ;  but  it  is  the  force  and 
truth  of  them  which  now  make  me  break  from  his  next  point. 

If  these  propositions  be  true,  and  the  conclusion  in  which  he 
asks  us  to  concur  be  correct,  the  proviso  in  the  margin  of  the 
policy  seems  to  me  to  be  of  no  real  effect.  Tlie  same  interpre- 
tation and  effect  would  be  practically  given  to  a  policy  in  the 
ordinary  form,  that  is,  to  this  policy  without  the  marginal  pro- 
vision. This  policy,  being  an  English  policy,  is  to  be  construed 
according  to  English  rules  of  construction ;  and  among  those 
rules  are  two,  first,  that  the  Court  must,  if  possible,  give  some 
effect  to  words  apparently  used  as  words  of  obligation  in  a  writ- 
ten instrument  made  between  parties;  and  the  other,  that  the 
words  are  rather  to  be  construed  so  as  to  impose  a  burthen  on 
the  person  who  apparently  assumes  them  as  obligate rj-.  Mr. 
Williams  contended  that  effect  would  be  given  to  the  proviso 
by  holding  that  it  met  the  case,  otherwise  unmet,  of  an  average 
statement  erroneously  made. according  to  the  law  of  the  foreign 
port.  But,  in  the  first  place,  I  have  already  expressed  an  opin- 
ion that  such  a  statement,  by  virtue  of  which  tlie  assured  would 
be  just  as  much  compelled  to  pay  his  appointed  contribution  as 
by  a  correct  statement,  is  binding  on  the  underwriters;  aiid  if 
not,  I  cannot  adopt  the  view  that  this  important  stipulation  is 
introduced  in  contemplation  only  of  a  foreign  average  stater  not 
knowing  how  to  conduct  his  own  business  according  to  the  law 
of  his  own  country. 

It  is  well  known,  says  Mr.  Phillips,  in  the  paragraph  I  have 

(>)  1  Blatchford'8  Uep.,  2ol. 
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SO  often  quoted,  viz.  §  1414,  amongst  underwriters  and  mer- 
chants that  there  is  a  diversity  in  the  effect  of  foreign  adjust- 
ments. Three  such  recognized  diversities  are  then  pointed  out. 
The  third  is  thus  stated  :  '^  When  a  loss  is  included  in  a  gene- 
498]  ral  average  in  one  *country,  which  is  not  insured  against 
in  the  policies  of  another,  the  underwriters  in  the  latter'  certainly 
ought  not  to  be  liable  to  indemnify  the  assured  against  the  pro- 
portion of  a  foreign  adjustment  of  such  a  loss."  This  is,  of 
course,  averred  with  respect  to  policies  in  the  ordinary  forms. 

It  seems  to  me  that  the  only  way  to  give  effect  to  the  margi- 
nal provision  in  this  case,  and  an  effect  as  against  the  under- 
writer who  has  by  it  taken  upon  himself  some  real  substantial 
obligation  different  from  his  ordinary  obligation,  is,  to  say  that 
it  was  intended  to  meet  this  recognized  diversity,  and  to  oblige 
the  underwriter  to  indemnify  the  assured  against  a  loss  which 
should  fall  upon  him  by  compulsion  in  the  port  of  Bremen,  and 
which  should  be  there  treated  as  against  him  as  a  general  ave- 
rage loss  or  contribution,  unless  such  loss  so  treated  should  be 
a  consequence  of  an  attempt  at  capture  or  seizure.  Upon  such 
a  construction  of  the  policy,*  the  defendants  are  under  the  cir- 
cumstances liable  to  the  plaintiffs  in  respect  of  the  disputed  sum 
of663Z.  25.  lOd. 

This  decision  makes  it  unnecessary  to  determine  whether  the 
present  case  is  within  the  principle  of  the  decision  in  Dent  v. 
JSmilh  (^),  or  w^hat  is  the  legal  principle  upon  which  that  ca9e  was 
decided.  I  cannot,  however,  help  expressing  the  greatest  doubt 
whether  the  present  case  can  be  brought  within  the  principle 
on  which  I  understand  the  decision  in  that  case  to  have  been 
founded,  viz.  that  there  was  in  that  case  before  the  completion  of 
the  voyage  insured  a  total  loss  by  shipwreck,  and  a  detention  of  the 
cargo  in  the  hands  of  a  foreign  government,  and  a  detention  by 
the  foreign  government  to  the  end,  so  that  a  total  loss  could  onlj' 
be  overcome  by  a  payment  exacted  by  such  foreign  government. 

I  am  of  opinion  that  judgment  should  be  entered  for  the 
plaintiff  for  663^.  25.  lOd.  Judgment  for  the  plaintiffs. 

Attorneys  for  plaintiffs :  M^Leod  ^  Watney. 

Attorney  for  defendants :  James  II.  CoterilL 
O  Law  Rep.,  4  Q.  B.,  414. 


May  30, 1872.  I 

505]  Varley  v.  Coppard. 

[Law  Reports,  7  Common  Pleas,  505. 

Lease — Covenant  against  Amgnment  —  Partners, 

A  and  B.  partners  m  trade,  were  apsi^nees  of  a  lease  which  contained  a  cove- 
nant by  the  lessee  for  himself  and  liin  astii^us,  that  he  would  not,  neither  should 
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his  execntors.  administrators,  or  assies,  assign  the  demised  premises  without  the 
consent  in  writing  of  the  lessor.   On  tlie  dissolution  of  the  partuersliip,  A  assigned 
all  his  interest  in  the  premises  to  B : 
Meld,  a  breach  of  the  covenant. 

The  declaration  alleged  that  the  plaintiff,  by  deed  bearing 
date  the  29th  of  February,  1868,  let  to  J.  C.  Watson  a  messuage, 
to  hold  from  the  29th  of  February,  1868,  for  the  term  of  six 
years,  to  be  computed  from  the  25th  of  December,  1867,  less  and 
except  the  last  three  days  of  the  same  term  ;  that  Watson  b}^  the 
deed,  for  himself  and  his  assigns,  covenanted  with  the  plaintiff 
that  during  the  term  the  lessee  should  not,  neither  should  his 
executors,  administrators,  or  assigns,  at  any  time  or  times  assign 
the  demised  premises  without  the  consent  in  writing  of  the 
plaintiff,  his  executors,  &c.,  first  obtained  prior  to  such  assign- 
ment ;  that  afterwards,  during  the  term,  Watson,  with  the  con- 
sent in  writing  of  the  plaintiff  first  obtained,  assigned  all  his 
estate  in  the  messuage  to  the  defendant  and  D'Aeth,  and  the 
same  thereby  became  vested  in  them;  that  afterwards  during 
the  terra  the  defendant  assigned  all  his  estate  and  interest  in  the 
messuage  to  D'Aeth  without  the  consent  in  writing  of  the 
plaintiff  first  obtained  prior  to  such  assignment:  and  that,  by 
reason  of  the  premises,  the  plaintiff  had  lost  and  would  be  de- 
prived of  the  rent  payable  in  respect  of  the  promises,  and  had 
been  deprived  of  the  benefit  of  the  covenant  of  the  lease  against 
the  defendant,  &c. 

Demurrer,  on  the  ground  that  the  assignment  to  D'Aeth  was 
not  a  breach  of  covenant.     Joinder. 

GibbonSy  in  support  of  the  demurrer.  Xo  doubt  this  is  a 
covenant  running  w^ith  the  land :  WiUJams  v.  Earle.  (^)  But 
such  a  covenant,  like  a  covenant  which  involves  a  penalty,  is  to 
*be  construed  strictly  :  West  v.  Dobb  (^).  The  question  is  [506 
whether  an  assignment  by  one  of  two  joint  lessees  to  the  other 
is  a  breach  of  the  covenant  not  to  assign  "  the  demised  pre- 
mises.*' In  Cfiisoe  d.  Bleneowe  v.  Bugby  ('),  a  lessee  for  twenty- 
one  years,  with  a  covenant  not  to  demise,  assign,  transfer,  or  set 
over,  or  otherwise  do  or  put  away  the  indenture  or  the  premises 
thereby  demised,  or  any  part  thereof,  without  consent  demised 
the  premises  for  fourteen  years ;  and  it  was  held  that  this  was  not 
a  breach  of  the  covenant.  The  Court,  after  time  taken  to  con- 
sider, said :  "  The  Courts  of  Westminster  have  always  looked 
nearljr  into  these  conditions,  covenants,  or  provisoes;  that  the 
devising  a  term  was  a  doing  or  putting  it  away^  that  a  lessee  be- 
coming a  bankrupt  was  a  putting  or  doing  it  away^  that  a  dying  in- 
testate was  a  putting  it  away  ;  so,  being  in  debt,  by  confessing  a 

(»)  Law  Rep.,  3  Q.  B.,  739.  Law  Rep.,  5  Q.  B.,  460. 

O  Law  Rep.,  4  Q  B..  634 ;  in  Ex.  Ch.        (')  3  WUs..  234. 
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them,  or  from  proper  endeavors  to  avert  such  perils  or  their 
consequences,  to  that  extent  the  underwriters  would,  under  the 
terms  of  an  ordinary  policy,  and  according  to  well  known 
maritime  usage,  be  liable  to  indemnify  the  assured,  though,  as 
between  the  ship  owner  and  the  owner  of  the  cargo,  matters 
might  be  introduced  into  the  statement  of  general  average  for 
which  the  underwriters,  upon  the  ordinary  form  of  policy,  would 
not  be  liable. 

There  are  also  many  differences  in  the  laws  of  various  coun- 
tries as  to  what  are  to  be  deemed  the  proper  subjects  of  general 
average,  as  well  as  with  respect  to  the  proportions  or  value  iu 
or  upon  which  the  apportionment  should  be  made ;  and  under 
these  circumstances  the  present  policy  was  entered  into  with  a 
special  memorandum  as  to  general  average.  By  that  memoran- 
dum, in  addition  to  the  ordinary  insurance  in  the  body  of  the 
j)oliey,  the  underwriters  agree  "  to  pay  general  average  as  per  for- 
eign slatemertty  if  so  made  ?//?,"  with  certain  special  warranties  as 
to  particular  average  and  capture  or  seizure. 
489]  *It  seems  to  me  that  the  general  effect  of  the  memoran- 
dum is,  to  make  the  underwriters  liable  as  for  general  average 
for  whatever  the  owners  of  the  goods  might  be  called  upon  to 
pay  on  that  account  by  the  foreign  statement  of  adjustment. 
This  memorandum  was  probably  introduced  in  order  to  avoid 
all  questions,  not  only  as  to  the  propriety  of  particular  items 
being  treated  as  the  subjects  of  general  average,  but  also  as  to 
the  correctness  of  the  apportionment;  and  I  find  it  difficult  to 
place  any  other  reasonable  construction  upon  the  terms  of  the 
policy  and  memorandum. 

If  it  be  open  to  this  Court  to  consider  and  determine  the  ques- 
tion whether  the  663^.  2s,  lOd.  claimed  in  this  action,  or  any 
part  of  it,  was  properly  the  subject  of  general  average  according 
to  the  law  of  England,  I  should  be  of  opinion  that  it  was  not, 
and  that  this  was  not  a  loss  covered  by  an  ordinary  policy  in  the 
usual  form.  So,  if  we  had  to  determine  whether  this  sum  was 
strictly  general  average  according  to  the  law  of  Bremen  as  set 
forth  in  the  special  case,  it  might  well  be  argued  that  it  is  not 
strictly  general  average,  but  is  merely  to  be  treated  in  a  similar 
manner  by  the  law  of  that  place. 

It  seems  to  me,  however,  that,  under  the  terms  of  this  poliir, 
the  underwriters  and  the  assured  have  both  agreed  to  accept  tl  ) 
adjustment  and  statement  of  the  average  stater  in  the  foreig  t 
port,  if  and  w^hen  made,  as  conclusive  between  them,  botli  in 
principle  and  iu  details,  as  to  the  loss  which  the  underwriter;* 
are  to  undertake  in  respect  of  general  average,  subject  to'the  ex- 
ception of  any  matters,  such  as  capture  or  seizure,  which  are 
excluded  by  the  express  terms  of  the  policy. 
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In  this  case  a  maritime  lien  on  the  cargo  was  created  by  the 
bottomry  bonds,  and  which  involved  a  liability  of  the  cargo  to 
make  good  any  deficiency  caused  by  the  insufficient  value  of  the 
ship  to  cover  its  own  proportion  of  the  bottomry  debts ;  and  the 
necessity  for  giving  the  bottomry  bonds  and  creating  that  lien 
arose  from  perils  of  the  seas,  though  these  debts  would  not  ne- 
cessarily be  the  subject  of  general  average  as  against  the  under- 
writers, according  to  the  law  of  England,  or,  possibly,  by  the 
law  of  Bremen.  How,  then,  is  the  question  to  be  determined, 
of  whether  the  claim  in  this  case  is  to  be  considered  as  general 
average  for  which  the  underwriters  *are  liable?  Is  it  to  [490 
be  determined  by  this  Court,  or  by  the  statement  of  the  foreign 
average  stater  ? 

It  seems  to  me  that,  by  the  express  agreement  of  the  parties, 
contained  in  the  memorandum,  it  is  not  open  to  us  to  determine 
it,  and  that  we  have  only  to  see  whether  the  foreign  adjustment 
which  gives  rise  to  this  claim  has  been  in  fact  made  or  not. 
Has  there,  then,  been  such  a  statement  of  general  average  made 
in  Bremen  with  respect  to  the  amount  now  claimed?  and  how 
dues  the  matter  stand  upon  the  facts  as  stated  in  the  special  case? 

The  plaintiffs  contend  that  there  was  such  a  statement.  The 
defendants,  on  the  other  hand,  contend  that  there  was  no  such 
statement,  and  that  the  passages  in  the  case  as  to  the  statement 
of  October  do  not  treat  it  as  a  statement  of  general  average,  but 
sis  a  mere  calculation  of  the  deficiency  arising  upon  the  sale  of 
the  ship,  from  the  proceeds  of  that  sale  being  insufficient  to  pay 
the  amount  apportioned  to  the  ship  and  freight,  and  that  this 
loss  therefore  cannot  be  considered  as  coming  within  the  perils 
or  terms  of  the  policy. 

Now,  what  are  the  statements  in  the  special  case  upon  this 
subject? 

In  par.  13,  it  is  said  that  sl  further  or  sapplemental  average  sfafr- 
mmty  dated  the  3d  of  October,  1868,  xoas  made  up  by  the  said  II. 
Fecklenborg  (who  had  been  previously  described  as  an  average 
stater  in  Bremen),  in  which  the  663/.  2h,  lOd  was  stated  as  the 
amount  which  the  cargo  had  to  pay  as  additional  bottomry  debt 
to  Messrs.  Bolte  &  Co.  (which  is  in  accordance  with  the  fact), 
and  that  a  translation  of  the  average  statement  was  annexed  to 
and  formed  part  of  the  case.  It  is  further  mentioiied  that  the 
last  mentioned,  average  statement  of  the  3d  of  October,  1868,  as  well 
as  the  former  statement  of  the  3d  of  August,  was  in  all  respects 
accurate  as  to  amounts  and  figures,  and  was  correctly  made  up  in 
accordance  with  the  law  in  force  in  Bremen.  It  is  also  stated  in  par. 
14  that  such  a  loss  as  that  which  had  occurred  in  the  principal 
case  was  treated  at  Bremen  as  a  general  average  loss^  and  not  as  a 
particular  average  loss;  and  at  the  end  of  that  paragraph  it  is 


366  '      COURT  OF  COMMON  PLEAS.  [L.R. 

1872  Harris  v.  Scaramanga. 

further  stated  that,  if  this  case  had  been  decided  at  Bremen,  the 
defendant  would  have  been  held  liable  by  the  tribunals  there  to 
make  good  to  Messrs.  Bolte  &  Co.  the  whole  of  the  663^.  2s.  lOrf. 

Upon  these  facts  thus  stated,  I  am  of  opinion  that  the  state- 
491]  nient  *of  the  3d  of  October  must  be  considered  and  treated 
by  the  court  as  a  foreign  statement  of  general  average  made  up 
at  Bremen,  within  the  terms  of  the  special  memorandum  on 
this  policy  ;  and  that,  as  neither  of  the  exceptions  or  warranties 
is  applicable  to  the  case,  the  question  of  the  liability  of  the  un- 
derwriters to  pay  the  amount  now  in  question  is  conclusively 
settled  against  them  ;  that  it  is  not  competent  for  this  court  to 
inquire  into  the  propriety  of  that  foreign  average  statement ; 
and  that  our  judgment  therefore  ought  to  be  in  favor  of  the 
plaintiiis. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  go  through 
the  authorities  or  to  discuss  the  elaborate  arguments  which  were 
very  ably  addressed  to  us  by  the  learned  counsel  for  the  de- 
fendants. If  his  contention  be  correct,  it  would  equally  have 
entitled  his  clients  to  dispute  each  item  in  the  original  average 
statement  of  th^  3d  of  August  on  the  ground  that  it  was  not 
properly  the  subject  of  general  average  or  that  it  did  not  arise 
from  any  of  the  perils  covered  by  the  policy.  But  it  appears 
to  me  that  the  intention  and  eftect  of  the  policy  and  memorandum 
were  that  all  such  questions  should  be  excluded  in  all  cases 
where  a  foreign  statement  of  general  average  had  been  made  up, 
as  it  was  in  this  case,  at  the  proper  port  of  adjustment  abroad  ; 
and  that  the  underwriters,  by  this  policy,  as  between  themselves 
and  the  assured,  agreed  to  be  bound  by  the  opinion  and  de- 
cision of  the  foreign  average  stater,  both  as  to  facts  and  law, 
on  the  subject  of  the  general  average  in  the  statement  which  he 
might  make  up  in  the  foreign  port.  I  think  the  underwriters 
agreed  to  pay  according  to  that  statement,  with  the  exception 
of  any  matters  which  are  expressly  excluded  by  other  parts  of 
the  policy  (but  which  are  not  applicable  to  this  case),  and  that 
the  plaintiffs  are  entitled  to  recover  from  the  underwritere  the 
whole  of  the  sum  claimed  in  this  action. 

My  brother  Keating  concurs  in  this  judgment. 

Brett,  J,  In  this  special  case  the  question  ultimately  in  dis- 

Site  was,  whether  the  plaintiffs,  the  assured,  as  trustees  for 
essrs.  Bolte  &  Co.,  were  entitled  to  recover  from  the  defend- 
ants, the  underwriters,  a  sum  of  66SL  2s.  lOrf. 

The  plaintiffs,  merchants  in  London,  had  insured  with  the 
492]  *defendants  as  underwriters  in  London,  by  a  policy  dated 
the  23d  of  July,  1867,  a  cargo  of  rye  on  board  the  Italian  ves- 
sel the  Bella  Leandra^  on  a  voyage  from  Taganrog  to  Bremen. 
The  vessel,  after  sailing  on  the  voyage  insured,  was  compelled 
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b}'  severe  weather  to  put  into  Constantinople  in  distress;  and 
the  master  there,  in  order  to  raise  money  necessary  for  repairs 
so  as  to  enable  the  ship  to  continue  her  voyage,  executed  a  bot- 
t<»mry  bond  on  the  ship,  freight,  and  cargo,  to  secure  the  repay- 
uu-nt  of  2353^.  45.  on  the  ship's  arrival  at  Bremen.  The  ship, 
lisiving  sailed  from  Constantinople,  was  compelled  by  further 
severe  weather  to  put  into  Malta  in  distress,  and  the  master 
was  there  obliged  to  execute  another  and  similar  bottomry 
bond  on  ship,  freight,  and  cargo,  to  secure  repayment  at  Bre- 
men of  465/.  6s.  bd.  The  vessel  arrived  at  Bremen,  and  the 
captain  was  unable  to  take  up  either  bond.  Messrs.  Bolte  & 
Co.,  who  had  become  owners  by  purchase  of  the  cargo  of  rye, 
took  up  both  bonds,  and,  in  order  to  obtain  delivery  of  the 
cargo,  paid  off  the  holders  of  both.  This  was  found  by  the  case 
to  be  the  only  course  by  which  the  Messrs.  Bolte  &  Co.  could 
obtain  possession  of  the  cargo.  The  special  case  then  found  that. 
"  a  statement  of  average,"  dated  the  3d  of  August,  1868,  was 
prepared  by  an  average  stater  in  Bremen,  in  which  the  loss 
arising  upon  the  said  bottomry  bonds  was  apportioned  between 
the  cargo  and  the  ship  and  freight.  By  "  the  said  statement" 
the  amount  of  1088/.  14^.  lU.  was  the  proportion  shown  as 
falling  upon  the  cargo,  and  the  amount  of  1185/.  llc<f.  was  shown 
as  falling  upon  the  ship  and  freight.  Xo  question,  it  was  stated 
in  the  case,  arises  as  to  the  sum  of  1088/.  14^.  llrf.,  the  propor- 
tion by  that  adjustment  falling  on  the  cargo,  which  it  is  ad- 
mitted is  properly  chargeable  on  the  defendants  as  underwriters ; 
and  the  defendants  have  paid  the  same :  but  the  captain  was 
unable  to  pay  or  give  any  security  for  the  sum  of  1185/.  11^.,  the 
proportion  falling  on  the  ship  and  freight.  Messrs.  Bolte  &  Co. 
thereupon  applied  to  the  Tribunal  of  Commerce  at  Bremen  to 
sell  the  ship,  which  was  accordingly  duly  done,  and  the  net 
proceeds  of  the  sale  were  handed  to  Messrs.  Bolte  &  Co.  After 
deducting  the  said  net  proceeds  from  the  sum  of  1185/.  11^., 
there  remained  a  balance  of  663/.  2^.  10c/.  in  respect  of  which 
Messrs.  Bolte  &  Co.  were  still  unsatisfied.  The  special  case 
then  continued :  And  "  a  further  or  supplemental  average  state- 
*ment,"  dated  the  3d  of  October,  1868,  was  made  up  by  [493 
the  same  average  stater,  in  which  the  said  sum  of  663/.  2.5.  10^/. 
was  stated  as  the  amount  which  the  cargo  had  to  pay  as  addi- 
tional bottomry  debt  to  Messrs.  Bolte  &  Co.  A  translation,  it 
was  said,  "  of  the  last  mentioned  average  statement"  is  annexed, 
&c.  It  is  admitted  that  "  the  said  last  mentioned  average  state- 
ment" is  correctly  made  up  in  accordance  with  the  law  in  force 
in  Bremen.  *'  Such  a  loss  as  that  which  has  occurred  in  the 
present  case  is  treated  at  Bremen  as  a  general  average  loss,  and 
not  as  a  particular  average  loss."     It  was  admitted  on  the  argu- 


368  COURT  OF  COMMON  PLEAS.  [L.  R. 

1872  Harris  v.  Scaramanga. 

rnent  that  the  last  paragraph  was  intended  to  apply  to  the  loss 
of  the  66SL  2s,  lOd. 

The  case  then  stated  that  the  German  Code  was  in  force  as 
law  at  Bremen,  and  set  out  several  sections  or  articles  of  the 
Code  :  and  then  it  was  stated  as  a  fact  that,  according  to  that 
law,  ^^  if  ship  and  cargo  are  hypothecated  together,  each  has  to 
contribute  its  proportion  towards  the  discharge  of  the  amount 
for  which  they  have  been  hypothecated,  as  if  the  loss  were  a 
general  average  loss ;  and,  should  the  ship  be  unable  to  discharge 
its  proportion  of  liability,  the  owners  of  the  cargo  would,  in  ad- 
dition to  discharging  the  proportion  of  liability  attaching  to  the 
cargo,  have  to  make  up  the  deficiency  "  as  a  general  average  loss'* 
This  deficiency  would  be  made  good  to  the  owners  of  the  cargo 
by  their  underwriters,  if  the  owners  of  the  cargo  had  insured 
their  interest.  If  this  case,  therefore,  had  been  decided  at  Bre- 
men, the  defendants  would  have  been  there  held  liable  to  make 
good  to  Messrs.  Bolte  &  Co.  the  whole  of  the  said  sum  of  663/. 
2.*?.  lOt/.  The  Court  was  to  be  at  liberty  to  draw  inferences  of 
fact. 

The  policy  was,  as  to  the  body  of  it,  in  the  ordinary  form  of 
an  English  Lloyd's  policy,  with  the  ordinary  enumerated  risks. 
But  in  the  margin  there  were  written,  among  other  provisions, 
the  following : — '*  To  pay  general  average  as  per  foreign  state- 
ment, if  so  made  up."  "  Warranted  free  from  particular  average, 
unless  the  ship  or  craft  be  stranded,  sunk,  or  burnt;  but  this 
warranty  not  to  exonerate  the  underwriters  from  the  liability  to 
pay  any  special  charges  for  mats,  warehousing,  forwarding,  or 
otherwise,  if  incurred,  as  well  as  partial  loss  arising  from  trans- 
shipment." "  Warranted  free  from  capture  and  seizure,  and 
the  consequences  of  any  attempt  thereat." 
494]  *Upon  this  case  Mr.  Watkin  Williams,  in  an  able  argu- 
ment, every  part  of  which  seemed  to  me  to  deserve  and  require 
the  utmost  attention,  contended  that  the  defendants,  English 
underwriters  of  an  English  policy,  were  not  liable  in  respect  of 
the  663/.  2s.  lOcZ.  He  maintained  that  the  loss  of  Messrs.  Bolte 
&  Co.  in  respect  of  that  sum  was  not  a  general  average  loss  ac- 
cording to  English  law,  or  according  to  the  law  of  Bremen  ; 
that  it  was  not  stated  or  made  up  as  a  general  average  loss  in 
the  Bremen  average  statement ;  and,  even  if  it  were  a  general 
average  loss  according  to  the  law  of  Bremen,  and  were  so  stated 
in  conformity  with  such  law,  or  if  it  was  so  stated  in  fact,  but 
erroneously  according  to  Bremen  law,  and  if  in  either  case  tlie 
defendants  were  bound  by  it  as  a  foreign  adjustment  of  a  loss 
to  be  taken  as  a  general  average  loss,  yet  that  the  defendants 
were  not  liable,  because  it  was  not  a  loss  arising  from  any  peril 
insured  against  by  this  English  policy. 
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Now,  in  the  first  place,  I  agree  that  this  was  not  a  general 
average  loss  according  to  the  law  of  England.  There  was  u 
generalaveragelossincurredduringthevoyageinsured,  by  reason 
of  the  necessity  arising  from  sea  perils  of  the  ship  putting  into 
two  different  ports  of  distress,  and  being  necessarily  i^epaired  in 
order  to  enable  the  voyage  to  be  completed  for  the  benefit  of  all 
concerned:  but  all  the  contribution  of  the  owners  of  cargo  to 
that  loss  which  can  properly  be  called  a  general  average  contri- 
bution according  to  the  English  law  was  included  in  the  first  ave- 
rage statement,  dated  the  3d  of  August,  1868.  It  is  true  that 
the  loss  of  the  66SL  25.  lOd,  was  necessarily  incurred  by  Messrs. 
Bolte  &  Co.  as  owners  of  the  cargo  by  reason  of  the  cargo  being 
bound  by  the  bottomry  bonds ;  and  it  is  true  that  the  loss  wa"s 
the  result  of  sea  perils,  in  the  sense  that  without  the  happening 
of  such  perils  the  loss  would  not  have  been  incurred  :  but  this 
particular  loss  was  not  the  immediate  or  the  necessary  result  of 
any  effort  to  avoid  a  peril  of  the  sea.  It  was  the  immediate  re- 
sult of  the  insolvency  of  the  ship  owner,  or  of  the  want  of  means 
or  credit  of  the  master,  and  of  the  deficiency  in  value  on  sale  of 
the  ship,  contingencies  which  might  or  might  not  have  happened 
after  the  perils  of  the  sea  had  happened,  and  without  the  hnp- 
pening  of  some  one  or  more  of  which  the  particular  loss  would 
not  have  occurred,  notwithstanding  the  occurrence  of  the  perils 
of  the  sea. 

♦Moreover,  the  payment  of  the  663?.  2s.  lOd.  was  made  [495 
after  the  completion  of  the  voyage  and  the  safe  arrival  of  the 
ship  and  cargo,  and  was  not  made  for  the  common  advantage 
of  ship,  freight,  and  cargo,  but  upon  consideration  of  a  biilance 
of  advantage  and  loss  to  the  owner  of  cargo  alone.  It  was  made 
in  order  to  obtain  possession  of  the  cargo. 

But,  as  to  the  second  point,  I  think  that,  upon  this  special 
case  as  stated,  the  Court  is  bound  to  hold  that  the  loss  was  a 
general  average  loss  according  to  the  law  of  Bremen.  The  al- 
legations made  at  the  beginning  and  end  of  par.  14  seem  to  me 
to  amount  to  express  findings  on  the  point.  I  further  think  that, 
upon  the  allegations  made  in  paragraphs  13  and  14,  treated  as 
they  are  in  the  fourth  of  the  defendants'  points  (^),  audit  being 
admitted  that  the  words  "  such  a  loss  as  that  which  has  occurred," 
at  the  commencement  of  par.  14,  refer  to  the  sum  of  663/.  2.s*. 
iOrf.,  we  are  bound  to  hold,  either  as  upon  an  express  finding 
or  as  upon  an  inference  of  fact  to  be  drawn,  that  the  loss  of  the 
663/.  2^.  lOd.  was  stated  by  the  average  stater  at  Bremen  as  and 

(')  That  the  clause,  **  To  pay  general  by  way  of  general  average  which  is  not 
average  as  by  foreign  statement,  if  so  a  general  average  loss  according  to  Bug- 
made  up/'  is  not  to  be  extended  to  lish  law. 
make  the  underwriters  liable  for  a  loss 

3  Eng.  Rep.]  47 
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Appeal  from  a  decision  of  the  Court  of  Common  Pleas  dis- 
charging a  rule  to  enter  a  nonsuit. 

Tlie  action  was  brought  to  recover  582/.  75.  8d.  damages  sus- 
tained by  the  plaintiff  by  reason  of  an  alleged  breach  by  the  de- 
fendant in  rejecting  certain  maize  tendered  to  him  by  the  plaintiff 
in  execution  of  a  contract  of  sale.  The  cause  was  tried  before 
Brett,  J.,  at  the  London  sittings  after  Trinity  Term,  1871.  The 
facts  were  as  follows  :  On  the  10th  of  October,  1868,  the  plaint- 
iff entered  into  a  contract  with  Spartali  &  Co.,  merchants  of 
London,  for  the  purchase  from  them  of  10,000  quarters,  10  per 
cent,  more  or  less,  of  Danubiau  maize,  upon  the  terms  of  the 
following  contract-note : 

"  London,  October  lOth.  1868. 
"  Sold  by  order  and  for  account  of  Messrs.  Spartali  &  Co.,  London,  to  our  prin- 
cipals, 10,000  quarters,  10  per  cent,  more  or  less  (seller's  option),  Danubian  maize 
fair  average  quality  of  the  season  and  port  of  shipment  when  shipped.  To  be  ship- 
ped from  Danube  and  [or]  Sulina  and  [or]  Kustendjee,  seller's  option,  by  three  or 
531 J  more  *tiTst-claas  vessels,  at  seller's  option,  A.  i,  A.  1,  in  red,  8-8ds,  5-Oths, 
1.  1.,  or  equal  classification,  in  Austrian  or  Italian  register  (Greeks  and  Turks  ex- 
cepted). For  shipment  in  June  and  [or]  July,  1869  (old  style),  seller's  option,  at 
the  price  of  3U.,  less  2  per  cent.,  per  quarter  f.  o.  b.of  4801bs.  delivered,  including 
freight  and  insurance  to  any  safe  port  in  the  united  kingdom  of  Great  Britain 
and  Ireland,  or  continent  between  Havre  and  Hamburg  if  c-p  contain  option 
(buyers  paying  extra  freight  and  insurance),  calling  at  Queenstown,  Falmouth,  or 
Plymouth,  Ac,  for  orders,  as  per  charterparty.  Vessel  to  discharge  afloat  if  so 
agreed ;  sufficient  days  to  be  allowed  for  discharging,  reckoning  provisionally  100 
kilos  equal  to  282  qrs.,  and  the  weight  at  581bs  per  bushel.  Ko  charge  for  damage. 
Kailway  weight,  if  from  Kustendjee.  If  discharged  on  continent,  out  turn  to  be 
calculated  at  bQ%  kilos,  1121b8.  English.  Payment,  cash  in  London  within  seven 
days  after  presentation  of  invoice,  less  discount  for  unexpired  portion  of  three 
months  from  date  of  bill  of  lading  at  5  per  cent,  per  annum,  or  at  bank  rate  if  over 
this,  on  the  day  on  which  the  invoice  is  handed  in  exchange  for  bills  of  lading 
and  policies  of  insurance  effected  with  approved  London  underwriters,  but  for 
whose  solvency  sellers  are  not  responsible.  Damage  by  sea  water  or  otherwise, 
if  any,  to  be  taken  as  sound.  In  case  of  sea  accidents  (pumping  up  grain  ex- 
cepted) causing  a  deficiency  on  invoice  weight,  provisional  invoice  quantity  is  to 
be  final  as  to  measure,  and  the  weight  is  to  be  adjusted  by  the  average  weight  of 
the  sound  grain  delivered.  Sellers  to  pay  our  brokerage  of  %  per  cent.  Policies 
of  insurance  for  2  per  cent,  over  the  invoice  amount  including  the  2^  per  cent. ; 
any  amount  over  this  to  be  for  seller's  account.  In  case  of  prohibition  of  export 
or  blockade  preventing  shipment,  the  contract  to  be  cancelled.  Should  any  dis- 
pute arise,  contract  not  to  be  void:  it  being  agreed  by  buyers  and  sellers  to  leave 
the  same  to  be  settled  by  two  London  corn-factors  respectively  chosen,  with  power 
to  call  in  an  umpire,  whose  decision  is  to  be  final.  Vessels  to  be  of  non-belligerent 
fiag  at  time  shipment  commences,  otherwise  war  risk  is  to  be  covered." 

On  the  14th  of  October  it  was  agreed  between  the  plaintiff' 
and  defendant  that  the  latter  should  take  the  maize  of  Spartali 
&  Co.,  and  that  the  contract  should  be  transferred  to  him,  sub 
ject  to  the  terms  contained  in  the  following  memorandum  in- 
dorsed upon  the  contract  note. 

"  London,  October  14, 1868. 

"  We  have  sold  the  within  contract  to  Messrs.  H.  U.  Vanderzee  &  Co.,  of  London. 

at  the  price  of  31«.  per  4801bs.,  less  2* per  cent.,  to  U.  K.  for  orders  or  direct  port 

on  continent  between  Havre  and  Hamburg ;  if  latter,  name  of  port  to  be  given  on 

signing  bill  of  lading.    No  cargo  to  exceed  4000  qrs ;  and  each  cargo  to  be  fall 
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and  complete,  and  on  account  of  this  contract  alone ;  and  each  ship  to  carry  no 
goods  whatever  for  other  consignees.    Alexander  &  Co."  (Signed) 

In  July,  1869,  the  plaintiff  offered  to  deliver  to  the  defendant, 
in  part  fulfilment  of  the  contract,  two  cargoes  of  maize  for  the 
vessels  Murzi  and  Giacinto.  The  bills  of  lading  of  these  cargoes 
were  dated  respectively  the  4th  and  6th  of  June,  1869,  0.  S. ; 
and  the  maize  had  been  loaded  on  board  these  vessels  at  the 
following  *datea,that  is  to  say,  the  loading  of  the  Giacinto  [532 
was  commenced  on  the  12th  of  May,  1869,  0.  S.,  and  she  loaded 
650  kilos  in  May,  and  it  was  completed  on  the  4th  of  June,  O. 
S.,  880  kilos  having  been  loaded  in  June.  The  loading  of  the 
Murzi  was  commenced  on  the  16th  of  May,  and  was  completed 
on  the  6th  of  June,  0.  S.,  800  kilos  having  been  loaded  in  June. 
The  defendant  rejected  the  offer  of  these  cargoes,  and  abso- 
lutely refused  to  take  them. 

During  the  time  remaining  for  the  fulfilment  of  the  contract 
after  the  defendant  had  rejected  the  above  two  cargoes,  there 
were  in  the  market  many  cargoes  of  maize  from  the  Danube 
of  the  stipulated  quality  and  quantity,  every  portion  of  which 
had  been  shipped  within  the  months  of  June  and  [or]  July, 
which  the  plaintiff  could  have  bought  and  delivered  under  the 
contract. 

There  was  some  evidence  that  a  cargo  of  maize  shipped  in 
May  is  generally  more  liable  to  be  heated  than  a  cargo  shipped 
in  the  month  of  June. 

It  was  submitted  for  the  defendant,  1.  That  the  cargoes  per 
Murzi  and  Giacinto  were  not  cargoes  which  the  defendant  was 
bound  to  accept  under  the  contract;  2.  That  the  question  of 
the  construction  of  the  contract  was  for  the  judgp  and  not  for 
the  jury. 

The  learned  judge  left  it  to  the  jury  to  say  whether  in  their 
opinion  the  cargoes  in  question  were  June  shipments  from 
Ibraila  in  the  ordinary  business  sense  of  the  term.  The  jury 
found  that  they  were  June  shipments;  and  the  judge  thereupon 
directed  a  verdict  for  the  plaintiff  for  682^.  7s.  8c/.,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  or  a 
nonsuit,  if  the  court  should  be  of  opinion  that  the  defendant 
was  not  bound  to  accept  the  above  cargoes,  as  not  being  June 
shipments. 

A  rule  nisi  was  afterwards  obtained,  but  ultimately  dis- 
charged: see  W.  N.  for  1871,  p.  225. 

Butty  Q.C.  {Cohen  with  him),  for  the  appellant.  A  substantial 
part  of  the  cargoes  tendered  having  been  shipped  in  May,  they 
were  not  June  shipments  within  the  contract,  and  therefore  the 
defendant  had  a  right  to  reject  them. 

[Blackburn,  J.  i  should  say  that  the  meaning  of  the  contract 
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was  that  the  shipments  were  to  be  completed  in  June  or  July, 
so  that  the  vessels  might  sail  in  either  of  those  months.  The 
jury  have  found  them  to  be  June  shipments.] 
533]  *The  construction  of  the  contract  was  for  the  judge,  and 
he  ruled  wronglj^  In  the  absence  of  any  evidence  of  usage, 
there  was  nothing  to  leave  to  the  jury.  According  to  the  ordi- 
nary construction  of  the  words  of  the  contract,  the  loading  must 
have  commenced  in  June  and  finished  in  June  or  July.  The 
plaintiff  cannot  rely  upon  the  other  cargoes  alluded  to,  because 
none  were  tendered. 

Sir  G.  Honyman^  Q.C.  ( Walkin  Williams  with  him)  contra,  was 
not  called  upon. 

Kelly,  C.B.  The  majority  of  the  Court  are  of  opinion  that 
the  judgment  of  the  Common  Pleas  should  be  alBrraed.  For 
myself,  I  must  confess  I  feel  much  disposed  to  say,  that,  as  it  was 
not  suggested  at  the  trial  that  the  words  of  the  contract  had  any 
technical  meaning  (in  which  case  it  would  have  been  a  question 
for  the  jury),  but  are  words  of  ordinary  use  in  the  English  lan- 
guage, its  construction  was  for  the  judge.  The  natural  meaning 
of  the  words,  as  it  seems  to  me,  is  that  the  cargoes  should  be 
shipped  in  June  or  July,  and  not  partly  in  May;  particularly 
when  I  find  that  there  was  evidence  that  a  May  shipment  was 
more  likely  to  heat  than  a  June  shipment.  But,  as  all  my 
learned  brethren  entertain  a  contrary  opinion,  I  do  not  desire  to 
difter  from  them. 

Martin,  B.  I  think  the  judgment  of  the-  Court  of  Common 
Pleas  was  quite  right.  Mr.  Butt  invites  us  to  hold  that,  if  any 
part,  that  is,  any  substantial  part,  of  the  maize  was  put  on  board 
in  Alay,  the  defendant  was  justified  in  rejecting  it.  That  is  not 
in  my  opinion  the  true  construction  of  the  contract.  The  words 
are  "For  shipment  in  June  and  [or]  July,  seller's  option."  The 
more  intelligible  meaning  of  those  words,  I  think,  is,  not  that 
the  grain  shall  be  ready  for  shipment  in  those  months,  not  that 
it  shall  all  be  put  on  board  in  those  months,  but  it  shall  be  so 
loaded  that  the  ship  may  sail  in  June  or  July.  I  think  it  was 
not  a  question  for  the  judge,  but  for  the  jury ;  and  that  my  bro- 
tlier  Brett  was  quite  right  in  leaving  it  to  them. 

Blackburn,  J.  I  also  am  of  opinion  that  the  judgment  of  the 
Court  below  should  be  aftirmed.  Generally  speaking,  the  con- 
534]  struction  *of  a  written  contract  is  for  the  Court,  unless  it 
contains  words  of  a  technical  or  conventional  use  in  a  particular 
trade,  in  which  case  it  is  for  the  jury.  In  the  present  case,  I  am 
not  quite  prepared  to  say,  if  the  juilge  and  the  jury  took  difl:er- 
ent  views  of  the  meaning  of  the  contract,  which  construction 
ought  to  prevail.     The  contract  is  for  10,000  qrs.  of  grain  "  for 
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shipment  in  June  and  [or]  July,  1869.'*  The  construction  con- 
tended for  by  Mr.  Butt  is  that  all  the  cargoes  must  be  put  on 
board  not  earlier  than  the  1st  of  June,  or  between  that  day  and 
the  31st  of  July.  The  bill  of  lading  would  be  given  when  the 
shipment  was  completed.  A  bill  of  lading  commencing,  '*  Ship- 
I)ed  this  4th  day  of  June,"  I  should  say,  meant,  not  that  the 
shipment  was  commenced  in  June,  but  that  it  was  completed  in 
June.  And  so  I  should  construe  this  contract.  And  the  jury, 
bringing  to  the  consideration  more  knowledge  of  mercantile 
matters  than  a  judge  can  possibly  possess,  came  to  the  same  con- 
clusion. 

Mellor,  J.     I  am  entirely  of  the  same  opinion. 

Lush,  J.  I  am  of  the  same  opinion.  The  words  "  for  ship- 
ment in  June  or  July"  have  no  definite  meaning,  whether 
grammatical  or  otherwise.  They  may  either  mean  that  the 
shipment  of  the  grain  shall  be  completed  in  June  or  July,  or 
that  the  whole  shall  be  shipped  wuthin  those  months.  I  think 
the  opinion  of  the  jury  was  properly  asked ;  and,  wuth  great  de- 
ference to  the  Lord  Chief  Baron,  I  think  the  rule  he  adverted 
to  is  inapplicable  here.  Judgment  affirmed. 

Attorneys  for  plaintiff:   Thomas  c^  Ilollams. 
Attorneys  for  defendant :  Simpson  ^'  Ctdlingford. 


June  19, 1872. 
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[Law  Reports,  7  Common  Pleas,  547.] 

Effect  of  a  Judgment  in  an  Action  against  one  of  several  joint  Tortfeasors. 

A  judgment  in  an  action  against  one  of  several  joint  tortfeasors  is  a  bar  to  an 
action  against  the  others  for  the  same  cause,  although  such  judgment  remains 
unsatisfied. 

Error  upon  a  judgment  for  the  defendant  in  the  Court  of 
Common  Plejis. 

Detinue  for  a  pianoforte ;  Plea,  that  the  act  complauicd  of  was 
thejoint  act  of  the  defendant  and  one  Thompson,  and  that  the 
plaintiff  had  recovered  judgment  in  respect  of  it  in  an  action 
against  Thompson,  which  judgment  still  remained  in  force; 
replication,  that  the  judgment  was  still  unsatisfied;  demurrer 
and  joinder :  see  Law  Rep.,  6  C.  P.,  584. 

Kellf/  {Shaw  with  him),  for  the  plaintiff'.  The  question  is, 
whether  the  judgment  recovered  against  Thom[)son,  not  shown 
to  have  been  followed  by  satisfaction,  is  a  bar  to  this  action 
against  a  joint  wrong-doer.  The  authorities  which  were  relied 
upon  in  the  Court  below  in  support  of  the  affirmative  of  that 
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proposition,  were  Brown  v.  Wootton  (*),  Com.  Dig.  Action  (K.  4), 
and  King  v.  Hoare  (^),  The  dicta  there  found  are,  it  is  sub- 
mitted, opposed  to  all  the  authorities  before  and  since.  Chief 
Baron  Comyns  cites  Yelverton,  68,  which  refers  to  H'dcham  v. 
Murcham  (').  He  also  cites  Lendall  and  Pinfold's  Case  (^),  and 
Anonymous  (*) ;  but  in  each  of  these  cases  the  plaintiff  appears 
to  have  received  satisfaction  against  the  first  wrong-doer.  In 
Cocke  V.  Jennor  (*),  a  release  to  one  of  two  joint  trespassers  was 
held  to  discharge  the  other,  because  it  is  considered  as  satisfac- 
tion in  law.  Bro.  Abr.  Judgment^  98,  and  Vin.  Abr.  Execution 
(F.  a),  pi.  4,  5,  6,  7,  (Q.  a.),  also  show  that  it  is  satisfaction  which 
548]  operates  as  a  bar,  and  not  *the  mere  recovery  of  the  judg- 
ment. Kol.  Abr.  Execuiiony  F.,  is  to  the  same  effect.  So,  in 
Foster  v.  Jackson  (^)  and  Honey  v.  Rice  (®),  stress  is  laid  upon  satis- 
fnction.  In  Drake  v.  Mitchell  (•),  Lord  Ellenborough  says  :  "  I 
nave  always  understood  the  principle  of  transit  in  rem  judicatani 
to  relate  only  to  the  particular  cause  of  action  in  which  the 
judgment  is  recovered  operating  as  a  change  of  remedy  from 
its  being  of  of  a  higher  nature  than  before.  iBut  a  judgment  re- 
covered in  any  form  of  action  is  still  but  a  security  for  the  ori- 
ginal cause  of  action,  until  it  be  made  productioe  in  satisfaction  to 
the  party.''  So,  in  Morris  v.  Robinson  (^'*),  Holroyd,  J.,  says: 
"Where  in  trover  the  full  value  of  the  article  has  been  re- 
covered, it  has  been  held  that  the  property  is  changed  by  judg- 
ment and  satisfaction  of  the  damages.  Unless  the  full  amount 
is  recovered,  it  would  not  bar  even  other  actions  of  trover." 
In  Walters  v.  Smith  ("),  counsel  in  argument  referred  to  Com. 
Dig.  Audita  Querela  (A),  w^iere  it  is  said  that,  "  if  upon  a  joint 
trespass  by  A  and  B,  there  be  a  recovery  against  A  in  C  B 
upon  a  declaration  in  London,  and  against  B  in  B  R  upon  a 
declaration  in  another  county,  and  A  pays  the  whole,  B  after  he 
is  taken  shall  have  an  audita  querela,"  and  added,  "  There  must 
be  an  entire  payment  of  the  whole."  Upon  this  Lord  Tenter- 
den  remarks,  "  The  mere  recovery  against  one  will  not  do." 
And  Taunton,  J.,  in  giving  judgment  ('*),  says:  "A  release 
given  to  one  of  two  joint  contractors  enures  to  the  benefit  of 
both  ;  so  a  judgment  and  satisfaction,  as  to  one  is  a  stay  of  pro- 
ceedings against  the  other."  In  Marston  v.  Phillips  (**^),  Cock- 
burn,  C.  J.,  says  :  "  The  authorities  go  to  this  length  onlv,  that, 
if  the  plaintiff  obtains  satisfaction^  either  in  fact  or  in  law,  he 

(»)  Cro.  Jac,  73 ;  Yelv.,  6? ;  Moore,  763.  (')  2  RoU.  Bep.,  224. 

(')  13  M.  &  W.,  494.  O  3  East.,  251,  at  p.  259. 

(•)  Noy.,  4-  ('*>)  3  B.  &  C,  196,  at  p.  206. 

O  1  Leon.,  19.  C^)  2  B.  &  Ad.,  889,  at  p.  892. 

(»)  8  Leon.,  122.  (")  2  B.  &  Ad.,  at  p.  895. 

(•)  Hob.,  66.  ("•)  9  L.  T.  (N.  S.),  289. 
(*)  Hob.,  5JJ,  at  p.  59 ;  2  Brounl.,  311 ;  Moore,  ^57. 
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shall  not  be  allowed  to  recover  iu  any  other  action  the  damages 
which  he  has  already  obtained ;  he  is  not  to  be  permitted  to  ob- 
tain the  chattel  itself  after  having  received  damages  in  respect  of  if." 

[Blackburn,  J.  That  is  an  authority  in  support  of  the  dcci- 
t'.on  of  the  Court  below  on  the  new  assignment.  There  was 
only  an  interlocutory  judgment  against  the  joint  wrong-doer 
there.] 

*The  case  of  the  Veslri/  of  Bcrmondsey  v.  Ranisc}f  (*)  is  [549 
also  an  authority  to  ?how  that  the  mere  recovery  of  a  judgment 
is  no  bar.  In  giving  the  judgment  of  the  Court,  Montague 
Smith,  J.,  cites  the  dictum  of  Lord  Ellenborougb  in  Drake  v. 
Mitchell  (•)  already  referred  to.  With  the  exception  of  the  dic- 
tum of  Parke,  B.,  in  King  v.  lloare  ('),  down  to  the  case  of  JBuc/c- 
(and  V.  Johnson  (*),  in  no  case  has  the  doctrine  of  Brown  v. 
Wootton  (*)  been  upheld.  This  subject  has  been  well  considered 
in  the  Supreme  Court  of  the  state  of  New  York.  In  Livingston 
V.  Bishop  (*)  it  was  held  that,  if  separate  suits  be  brought  against 
several  defendants  for  a  joint  trespass,  the  plaintiiFmay  recover  se- 
parately against  eachjbut  he  can  have  but  one  satisfaction,  and  he 
nuiy  elect  de  melioribus  damnis,  and  issue  his  execution  therefor 
against  one  of  them;  and  the  other  defendants  will  be  obliged 
to  pay  thie  costs  of  the  suits  against  them  respectively.  Kent, 
C.J.,  in  giving  judgment,  said :  "  On  looking  into  the  books, 
with  a  view  to  this  question,  I  was  surprised  to  meet  with  so 
much  contradiction  and  uncertainty  on  the  subject.  The  cases 
are  not  all  capable  of  being  reconciled  to  each  other,  and  some 
of  them  appear  tome  not  reconcilable  with  reason.  It  is,  however, 
a  proposition  that  is  not  controverted,  but  everwhere  admitted, 
that,  for  a  joint  tresspass,  the  plaintifi"  may  sue  all  the  trespassers 
jointly,  or  each  of  them  separately,  and  that  each  is  answerable 
for  the  act  of  all.  It  would  seem  to  result  from  this  doctrine 
that  a  trial  and  recovery  against  one  trespasser  is  no  bar  to  a 
trial  and  recovery  against  another.  If  there  can  be  but  one  re- 
covery, it  is  in  vain  to  say  that  the  plaintift'may  bring  separate 
suits,  for,  the  cause  that  happens  to  be  first  tried  may  be  used 
by  way  of  plea  puis  darrein  continuance  to  defeat  the  other  ac- 
tions that  are  in  arrear.  The  more  rational  rule  appears  to  be 
that,  where  you  elect  to  brhig  separate  actions  for  a  joint  tres- 
pass, you  may  have  separate  recoveries,  and  but  one  satisfaction  ; 
and  that  the  plaintiff  may  elect  de  melioribus  damnis,  and  issue 
his  execution  accordingly;  and  that,  where  he  has  made  his 
election,  he  is  concluded  by  it ;  and  that,  if  he  should  afterwards 
proceed  against  the  other  defendants,  *they  shall  be  re-  [550 

0)  Law  Rep.,  6  C.  P.,  347.  (•)  15  C.  B..  145  ;  23  L.  J.  (C.P.),  204. 

(•)  8  East,  at  p.  259.  (•)  Cro.  Jac.  73 ;  Yelv.,  67 ;  Moore,  703. 

(«)  13  M.  k  W.,  494.  (•)  1  Jolin.  U.  S.,  290. 
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lieved  on  payment  of  tlieir  costs.  This  is  agreeable  to  the  rule 
hiid  down  in  Sir  John  Ileydon^s  (Jise''  (*).  "  The  case  of  Brown 
V.  Woof  ton  Q  stands,  however,  opposed  to  this  view  of  the  sub- 
ject, and  it  merits  some  attention.  That  was  an  action  of  trover 
for  certain  goods,  and  the  defendant  pleaded  a  judgment  and 
executio.i  in  behalf  of  the  plaintiff  against  one  J.  S.  for  the  same 
goods  ;  and  the  plea  was  held  good.  The  Court  took  a  distinc- 
tion between  a  demand  and  a  recovery  of  a  thing  certain  and 
a  thing  uncertain  ;  and  they  held  that,  in  the  first  ease,  as  where 
two  are  bound  jointly  and  severally  in  a  bond,  a  recovery  and 
execution  against  one  was  no  bar  against  the  other  without  sat- 
isfaction; but,  where  the  demand  rests  only  in  damages,  as,  in 
trespass,  a  recovery  and  judgment  agaiost  one  was  a  bar  against 
the  other,  for  the  uncertain  demand  is  now  made  certain  by  the 
judgment,  and  the  plaintiff*  shall  not  resort  to  the  uncertain  de- 
mand again.  In  this  case,  there  was  a  judgment  «ind  execution 
in  the  first  case,  and  so  far,  therefore,  as  the  opinion  of  the 
Court  goes  to  declare  that  a  judgment  alone  constituted  a  bar, 
the  opinion  was  extrajudicial.  The  principle,  however,  which 
the  Court  went  upon,  between  a  demand  for  a  thing  certain  and 
a  thing  uncertain,  applied  equally  to  both  cases  ;  and  yet  after- 
wards, in  the  case  of  Claxton  v.  Swift  (^),  which  was  an  action  of 
assumpsit,  and,  according  to  the  forms  of  law,  equally  sounding 
in  damages,  the  Court  held  that  a  recovery  without  satisfaction 
against  the  drawer  was  no  bar  to  a  suit  against  the  indorser  of 
abill.  The  principle  of  the  first  case  may  be  considered,  there- 
fore as  in  some  degree  shaken  by  this  latter  decision  ;  for,  in  the 
language  of  the  case  of  Brown  v.  Wootlon  (^),  *  the  thing  uncer- 
tain is  in  both  instances  made  certain  by  the  judgment,  and 
altered  and  changed  into  another  nature.'"  And,  after  refer- 
ring to  Bro.  Abr.  Judgment^  pi.  98,  Morto7i's  Oise  (4),  Ojckc  v. 
Jennor  (*),  Curbd  v.  Barnes  (^),  and  Bird  v.  Randall  (^),  the  learned 
judge  concludes :  "  I  am  therefore  inclined  to  question  the  ex- 
tent of  the  decision  in  Brown  v.  Wootton  (^),  and  to  hold  that  a 
551]  recovery  *against  one  joint  trespasser  is  not  alone  a  bar 
to  a  suit  against  another.  There  must,  at  least,  be  an  execution 
thereon,"  evidently  meaning  followed  by  satisfaction,  "  to  bring 
a  case  within  the  fact.s  on  which  that  decision  was  founded  ;  and 
that,  perhaps,  may  be  deemed  an  election  by  the  plaintiff*  de 
melioribus  damnis,  and  sufficient  to  conclude  liim."  In  a  still 
more  recent  case  in  the  Supreme  Court  of  the  United  States, 
viz.  Loirjot/  V.  JHurraj/  (^),  it  was  held  that  a  judgment  against 
one  joint  trespasser  is  no  bar  to  a  suit  against  another  for  the 

(')  llCo.  Rpp.,  5.  O  Hob.,  08. 

C)  Cro.  Jac,  73  ;  Yelv..  07 :  Mo  )re.733.  (")  VV.  Jonea,  377. 

(')  3  Mod..  80  ;  2  Show..  41)1.  (')  3  Burr.,  1345. 

[*}  Cro.  EHz.,  30.  («)  3  Wallace,  I. 
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same  trespass ;  nothing  short  onfall  sdlisfaciion^  or  that  wliich  tlio 
law  must  consider  as  such,  can  make  such  juds^mcnt  a  bar. 
Brown  v.  Wooiion  (*)  2ir\di  Kivg  v.  Iloare  (^)  were  both  cited  there, 
[lie  also  referred  to  Jones  v.  Doxck  (*)  and  Wilkinson  v.  Verity  (*).] 

Powell^  Q.C.  {Joyce  with  him),  contri,  was  not  called  upon. 

Kelly,  C.B.  In  this  case  a  right  of  action  has  accrued  to  the 
plaintiff  in  respect  of  the  wrongful  detention  of  a  pianoforte. 
This  act  was  the  joint  act  of  two  wrong-doers,  the  defendant  and 
another.  The  defendant  by  way  of  plea  alleges  that  an  action 
was  brought  for  the  same  cause  against  the  other  wrong-doer, 
and  a  judgment  obtained  against  her,  which  remains  in  full 
force  :  and  the  question  is  whether  that  affords  any  defence  to 
this  action.  That  a  judgment  and  execution,  with  satisfaction, 
would  be  a  defence,  is  not  disputed.  A  long  series  of  authori- 
ties has  so  laid  down  :  but  it  was  doubted  at  one  time  whether 
judgment  and  execution,  without  satisfaction,  was  a  bar  also. 
It  will  be  right,  therefore,  to  consider  whether  this  latter  is  not 
upon  principle  a  good  and  valid  defence.  If  it  were  held  not  to 
be  a  defence,  the  efiect  would  in  the  first  place  be  to  encourage 
any  number  of  vexatious  actions  wherever  there  happened  ^o 
l)e  several  joint  wrong-doers.  An  unprincipled  attorney  might 
be  found  willing  enough  to  bring  an  action  against  each  and 
every  of  them,  and  so  accumulate  a  vast  amount  of  useless  costs 
if  judgment  against  one  of  them  did  not  operate  as  a  bar  to  pro- 
ceedings against  the  others.  The  mischief  would  not  even  rest 
there.  Judgment  having  been  recovered  against  one  or  more 
of  *the  wrong-doers,  and  damages  assessed  if  that  judg-  [552 
ment  afforded  no  defence,  the  plaintiff  might  proceed  to  trial 
against  another  of  them,  and  the  second  jury  might  assess  a  dif- 
ferent amount  of  damages.  AVhich  amount  is  the  plaintiff  to 
levy  ?  There  are  other  grounds  upon  which  it  would  be  ex- 
tremely inconvenient  and  unjust  if  a  second  action  could  be  main- 
tained. But,  independently  of  the  mischief  which  would  result 
from  holding  the  law  to  be  as  contended  for  by  Mr.  Kelly,  let 
us  see  how  the  authorities  stand.  In  the  first  place,  there  is  no 
authority  whatever,  since  the  reigns  of  the  Henrys  and  the  Ed- 
wards nothing  approaching  to  an  authority  has  been  cited,  to 
show  that  such  a  plea  as  this  would  not  be  a  good  defence.  In 
the  absence,  therefore,  of  authority  to  the  contrary,  and  upon 
principle,  and  also  upon  yhat  I  conceive  to  be  binding  authori- 
ties in  its  favor,  I  come  to  the  conclusion  that  such  a  plea  as  this 
affords  a  good  defence.  In  the  first  place,  we  have  the  case  of 
Broxon  v.  Wooiion^  as  reported  in  Cro.  Jac.  73.  There,  as  here, 
u  joint  wrong  had  been  committed  by  two  persons.     An  action 

(»)  Cro.  Jac.  73 ;  Yelv.,  67 ;  Moore,  752.        {*)  9  M.  &  W.,  19. 

013  M.  &  W.,  494.  (*;  Law  Rep.,  6  C.  P.,  206. 
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was  brought  against  one,  and  a  judgment  obtained,  but  no  satis- 
faction. A  second  action  was  brought  against  the  oth^r  wrong- 
doer for  the  same  cause,  and  he  pleaded,  as  here,  the  judgment 
recovered  in  the  first  action.  The  judgment  of  the  Court  is  in 
those  terms  :  "  All  the  Court  held  the  plea  to  be  good ;  for,  the 
cause  of  action  being  against  divers,  for  which  damages  uncer- 
tain are  recoverable,  and  the  plaintiff  having  judgment  against 
one  person  for  damages  certain,  that  which  was  uncertain  before 
is  reduced  in  rem  judicatam,  and  to  a  certainty.''  And  Popham, 
C.  J.,  adds  :  "  If  one  hath  judgment  to  recover  in  trespass  against 
one,  and  damages  are  certain,  although  lie  be  not  satisfied^  yet  he 
shall  not  have  a  new  action  for  this  trespass.  By  the  same  rea- 
son, e  contrA,  if  one  hath  cause  of  action  against  two,  and  obtain 
judgment  against  one,  he  shall  not  have  remedy  against  the 
i»tlier ;  and  the  alleging  that  he  hath  the  one  in  execution  for 
this  cause  is  not  an  answer  to  the  purpose :  and  the  difference 
betwixt  this  case  and  the  case  of  debt  upon  an  obligation  against 
two  is,  because  there  every  one  of  them  is  charffeable  and  liable 
to  the  entire  debt,  and  therefore  a  recovery  against  one  is  no  bar 
against  the  other  until  satisfaction."  This  appears  to  me  to  be 
a  satisfactory  and  binding  authority :  and  the  more  so  because  I 
553]  fi»d  that  one  hundred  and  *fifty  years  afterwards  it  is 
quoted  in  a  book  of  the  highest  authority,  viz.  Comyns's  Digest, 
which  alone  would  make  it  a  satisfactory  guide  for  us  upon  the 
present  occasion.  But  it  does  not  stop  there,  for,  I  find  Broicn 
V.  Wootion  (*)  and  all  the  older  cases  referred  to  in  King  v. 
JI'>are  (^,  where  the  question  was  fully  and  elaborately  con- 
sidered in  the  Court  of  Exchequer,  and  a  judgment  was  pro- 
nounced by  one  of  the  most  learned  judges  that  ever  sat  in 
Westminster  HalL  It  is  unnecessary  to  go  through  the  en- 
liirhtened  and  elaborate  reasoning  of  that  very  learned  person. 
fSnflice  it  to  say  that  he  deals  with  the  whole  law  upon  the  sub- 
ject ;  and  the  result  is  thus  summed  up  in  the  marginal  note  of 
rhe  report  of  that  case,  a  judgment  in  an  action  against  one 
of  two  joint  tortfeasors  is  a  bar  to  an  action  against  the  other 
tor  the  same  cause.  There  being,  then,  this  series  of  authori- 
ties, satisfactory  of  themselves,  and  having  the  sanction  and 
approval  of  Chief  Baron  Comyns  and  Lord  "Wensleydale,  not- 
withstanding the  respect  we  entertain  for  the  opinions  and  de- 
cisions of  the  American  Courts,  where  a  different  view  of  the 
law  seems  to  be  entertained,  I  think  we  are  bound  to  follow 
those  of  our  own  Courts,  and  to  hold  that,  upon  principle  as 
well  as  upon  authority,  this  plea  is  a  good  answer  to  the  action, 
and  consequently  that  the  defendant  is  entitled  to  judgment. 
Blackburn,  J.  I  am  of  the  same  opinion.  The  question 
(')  Cro.  Jac,  73 ;  Yelv.,  07 ;  Moore,  762.  (*)  13  M.  &  W.,  494. 
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raised  upon  this  record  is  whether  the  claim  of  the  plaintift' 
against  two  joint  wrong-doers  is  put  an  end  to  by  a  judgment 
recovered  in  an  action  against  one  of  them  without  sliowing  that 
that  judgment  has  been  satisfied.  I  apprehend  that  it  is,  on  the 
ground  that  transit  in  rem  judicatam,  or  upon  the  general 
principle  of  convenience  which  is  expressed  in  the  maxim  "  In- 
terest reipublicre  ut  sit  finis  litium."  It  is  for  the  general  ^in- 
terest that,  having  once  established  and  made  certain  his  right 
by  having  obtained  a  judgment  against  one  of  several  joiut 
wrong-doers,  a  plaintiff  should  be  allowed  to  bring  a  multiplicity 
of  actions  in  respect  of  the  same  wrong  ?  I  apprehend  it  is  not ; 
and  that,  having  established  his  ris^ht  against  one,  the  recovery 
in  that  action  is  a  bar  to  any  furtlier  proceedings  against  the 
others.  It  is  unnecessary  to  go  *into  the  earlier  cases.  [554 
But,  in  the  reign  of  James  I,  it  was  distinctly  decided  in  Brown 
V.  Wooiion  (')  that  a  judgment  recovered  in  trover  might  be 
pleaded  in  bar  to  a  second  action  against  a  difterent  person  for 
the  same  cause,  without  averring  satisfaction ;  "  for,"  sav  the 
Court,  "the  cause  of  action  being  against  divers,  for  which  da- 
mages uncertain  are  recoverable,  and  the  plaintitt' having  judg- 
ment against  one  person  for  damages  certain,  that  which  was 
uncertain  before  is  reduced  in  rem  judicatem,and  to  a  certainty." 
Whether  that  which  is  added  by  Popham,  C.  J.,  is  right  or 
wrong,  there  is  a  distinct  decision  of  the  Court  of  Queen's 
Bencn  :  and  in  the  next  century  that  great  lawyer.  Chief  Baron 
Comyns,  gives  the  high  authority  of  his  sanction  to  it.  In  more 
modern  times.  Baron  Parke,  .probably  the  most  acute  and 
accomplished  lawyer  this  country  ever  saw,  holds  the  same  doc- 
trine in  King  v.  Jloare,  (-)  I  find  no  dictum  of  authority  and 
no  decision  the  other  way.  If  this  were  res  integra,  I  should 
have  considered  the  American  cases  referred  to  entitled  to  great 
respect.  But,  for  the  reason  given  by  tlie  Court  in  Brown  v. 
Wooiton  (*),  which  works  no  injustice,  and  which  has  been  acted 
upon  for  centuries,  although  no  decision  of  a  Court  of  error  has 
been  pronounced  upon  it,  I  think  we  are  bound,  even  sitting 
in  a  Court  of  error,  to  decide  in  conformity  with  it.  I  observe 
that  the  Court  of  Common  Pleas,  in  their  judgment  upon  the 
demurrer  to  the  new  assignment,  which  is  not  now  before  us, 
held  that  by  the  recovery  m  the  first  action  without  satisfaction 
the  property  in  the  chattel  did  not  pass.  I  should  be  inclined  to 
agree  to  this,  but  it  is  unnecessary  to  express  an  opinion  upon  it. 

Mellor,  J.,  and  Cleasby,  B.,  concurred. 

Lush,  J.  I  entirel  v  agree  with  the  rest  of  the  Court.  I  think 
the  matter  is  concluded  by  authority,  the  law  as  laid  down  in 
Brown  Y.  Wooiion  {^)^  in  the  time  of  James  L,  having  been  re- 

(')  Cro.  Jftc.;73,  Yelv.;  67;  3Joore,  763.  (')  18  M.  W.,  494. 
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cognized  since  by  the  high  authorities  referred  to.  If  the  reasons 
were  not  satisfactory  to  my  mind,  I  might  be  induced  to  go 
along  witli  the  American  decisions  to  which  our  attention  has 
been  called.  But,  after  so  long  a  series  of  decisions  in  our  own 
555]  Courts,  *I  do  not  think  we  ought  to  yield  to  the  opinions 
there  expressed,  whether  they  do  or  do  not  commend  themselves 
to  our  judgment.  The  judges  who  decided  those  American 
cases  seem  to  have  thought  that,  by  holding  that  recovery 
iiijjainst  one  of  two  wrong-doers  was  a  bar  to  an  action  against 
tiie  other,  they  would  be  deciding  that  the  property  in  the 
chattel  passed  by  the  recovery  ;  but  I  do  not  think  that  by  any 
means  follows;  and,  as  at  present  advised,  I  am  prepared  to 
adhere  to  the  judgment  of  the  Court  below  upon  both  points. 

Attorney  for  plaintitt*:  John  Berrkh/e,  Judgment  affirmed. 

Attorneys  for  defendant :  Blackford  tj-  Riches. 

In  most,  if  not  all,  the  states  the  re-  v.  Curtiss,  37  Barb.,  317),  unless  it  were 
rovery  of  a  judgment  ag:ainst  one  of  received  in  full  satisfaction  of  the  in- 
Roveral  wrong  doers,  without  satisfac-  jury.and  the  party  paying  were  released 
tion  thereof,  would  not  bar  a  suit  against  when  it  would  be  a  flat  bar  for  a  release 
another  of  such  wrong  doers.  {Dexter  of  one  joint  wrongdoer  is  a  satisfaction 
V.  Broat,  10  Barb., 337 ;  Wiea  v.  Funning,  as  to  all.  (3  Chitty's  PL,  106  a,  1  Pars. 
\)  H(yw. 'PTRG.,f)4(i ;  Liuinff.itonv.BU/iop,  on  Cont.,  5th  ed.,  27;  Ocington  w 
1  Johns,  290 ;  Kasmr  v.  People,  44  Barb.,  Crocker,  4  Abb.  N.  S.,  33o).  If  judgment 
347).  And  even  then  it  is  no  bar  if  the  be  recovered  against  one  of  several 
cause  of  action  were  such,  in  its  nature,  wrong  doers  and  he  be  imprisoned  on 
that  it  could  legally  exist  against  only  execution,  and  discharged  by  consent 
one  person,  and  that  person  be  the  de-  of  the  creditor,  it  is  a  satisfaction  as  to 
fendant  in  the  second  fiuit.  {Matthews  all,  {iCdsser  v.  People,  44  Barb,.  347). 
V.  Lawrence,  1  Denio.,  212).  And  so  a  In  an  action  of  trespass  quare  clausiim 
recovery  against  a  firm  for  goods  sold  when  the  taking  of  personal  property 
is  no  bar  to  an  action  against  one  of  is  alleged  by  way  of  aggravation,  a  re- 
them  for  fraud.  {Morgan  v.  Skidmore,  cjo\qty  and  payment  thereof  vests  the 
55  Barb.,  203,  affirmed  in  court  of  Aj)-  title  to  the  personal  property  in  the  de- 
peals  Nov.  1870,  2  Albany  Law  Jour.,  fendant.  {Smith  v.  iymith.  50  N.  H., 
457).  If  one  of  several  wrong  doers  pay  212).  Since  the  above  was  written  this 
l)art  of  the  damages,  with  or  without  subject  has  been  discussed  in  the  Albany 
suit,  such  payment  in  a  suit  against  l*aw  Jour.,  vol.  7  p.  81 ;  Id.,  p.  68 ;  where 
another  of  thein  may  be  deducted  from  the  reader  will  find  the  cases  more  fully 
the  damages  proved.    {Merclian^HBank  collected. 


June  6, 1872. 

5S3J  *HoRXE  and  another  v.  Tfls  Midland  Railway  Company. 

Law  Reports,  7  Common  Pleas,  583. 
Measures  of  Damiges  for  Breach  of  Contract  —  Common  Carrier — Notice  ofspe- 

cUU  Circumstances. 
The  plaintiffs,  who  were  under  a  contract  to  supply  a  quantity  of  military  shoes 
to  H.  in  Ijondon  (for  the  ute  of  the  French  army)  at  4«.  per  pair,  an  unusually 
high  price,  to  be  delivered  there  by  the  3d  of  February,  1871,  sent  the  shoes  to 
the  defendants'  station  at  K.  in  time  to  be  delivered  in  the  u&ual  course  in  the 
evening  of  that  day,  when  they  would  have  been  accepted  and  paid  for  by  the 
consignee  ;  and  the  station  master  had  notice  (which  for  the  purpose  of  the  case 
was  assumed  to  be  notice  to  the  company)  at  the  time  that  the  plaintifTs  were 
under  a  contract  to  deliver  the  shoes  by  the  3d,  and  that  unless  they  were  80 
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delivered  they  would  be  thrown  on  their  hands,  but  no  notice  was  given  to  the 
defendants  that  the  contract  with  H.  was,  owing  to  very  exceptional  circumstances, 
not  an  ordinary  contract. 

The  shoes  not  arriving  in  London  until  the  4th,  II.  rejected  them,  and  the 
plaintiffs  were  ultimately  obliged  to  soil  them  at  a  loss  of  Is  '6d.  per  pair,  2n.  9(/. 
per  pair  being:  the  ordinary  market  value. 

In  an  action  against  the  defendants  for  their  breach  of  contract,  they  paid  into 
Court  a  sum  sufficient  to  cover  any  ordinary  loss  occasioned  by  tlie  delayed  de- 
livery;  but  the  plaintiffs  further  claimed  20?/.  'Ss.  M.,  the  ditference  between  the 
price  at  which  they  had  contracted  to  sell  the  shoes  to  II.  and  the  price  which 
they  ultimately  fetched: 

Held,  that  they  were  not  entitled  to  recover  the  latter  sum,  the  damage  not 
being  the  natural  consequences  of  the  def(?ndantrt'  failure  to  perform  their  con- 
tract, and  the  defendants  not  having  had  notice  that  the  sale  to  H.  was  at  an  ex- 
ceptional price.    - 

A  VERDICT  was  taken  for  the  plaintiffs  for  283^.  7^.  9(/.,  sub- 
ject to  the  opinion  of  the  Court  upon  the  following  case: 

1.  The  phiintiiFs  are  wholesale  boot  and  shoe  manufacturers 
at  Kettering,  in  Northamptonshire. 

2.  In  January  and  February,  1871,* the  plaintifts  were  under 
a  contract  with  Messrs.  Hickson  &  Sons,  of  West  Smithfield,  to 
supply  them  with  20,000  pairs  of  military  shoes,  at  4.s.  per  pair. 
The  last  day  for  delivery  was  the  3d  of  February,  1871 ;  and  all 
that  were  not  so  delivered  would  be  thrown  on  the  plaintiffs' 
liands. 

3.  The  plaintiffs  from  time  to  time  during  the  month  of  Janu- 
ary delivered  to  Hickson  &  Sons,  under  their  contract,  shoes 
amountingin  the  aggregate  to  many  thousands  of  pairs;  and  these 
were  accepted  by  Hickson  &  Sons;  but  4595  pairs  which  were 
♦delivered  by  the  plaintiffs  to  the  defendants  at  Kettering,  [584 
consigned  to  Hickson  &  Sons  in  London,  and  were  not  tendered 
by  the  defendants  to  Hickson  &  Sons  till  the  4th  of  February, 
were  rejected  by  Hickson  &  Sons,  and  thrown  on  the  plaintiffs' 
hands,  and  were  sold  by  them  at  a  loss. 

4.  This  action  was  brought  to  recover  damages  from  the  de- 
fendants for  the  loss  so  sustained  by  the  plaintift's.  The  defend- 
ants paid  20^.  into  Court. 

5.  The  4595  pairs  of  shoes  (hereinafter  called  "  the  goods  ") 
were  delivered  to  the  defendants  at  Kettering,  consigned  to 
Hickson  &  Sons,  in  time  to  have  been  delivered  in  London  to  the 
consignees  in  the  evening  of  February  the  3d,  when  they  would 
have  "been  accepted  by  the  consignees;  but  they  were  not  ten- 
dered by  the  defendants  to  the  consignees  till  the  morning  of 
the  4th,  when  the  consignees  refused  them. 

6.  Notice  was  given  by  the  plaintiffs  to  the  defendants'  sta- 
tion master  at  Kettering,  at  the  time  when  the  goods  were  de- 
livered to  him,  that  the  plaintifis  were  under  a  contract  to 
deliver  by  the  evening  of  the  3d  of  February;  and  it  was  to  be 
taken,  for  the  purposes  of  this  case,  that  notice  was  at  the  same 
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time  given  by  the  plaintiffs  to  the  defendants,  throngh  their 
station  master,  that  the  goods  would  be  thrown  upon  the  plaint- 
iffs' hands  if  they  were  not  so  delivered  by  the  said  3d  of  Feb- 
ruary. 

7.  The  goods,  if  received  on  the  3d  of  February,  would  have 
been  paid  for  by  the  consignees  at  the  rate  of  4$.  per  pair. 

8.  After  the  refusal  of  the  consignees  to  accept  the  goods,  the 
])laintiffs  used  their  utmost  endeavors  to  sell  them  at  a  good 
price,  but  could  only  get  2s.  9c/.  per  pair  for  them,  at  which  price 
they  sold  them. 

9.  The  goods  wore  in  fact  required  by  Hickson  &  Sons  for  a 
contract  with  a  French  house  for  supply  to  the  French  army; 
but,  except  as  aforesaid,  no  notice  of  this  fact,  nor  any  informa- 
tion as  to  the  extent  or  probable  extent  of  damage  in  case  of  a 
breach  of  contract  by  the  plaintiffs,  was  given  to  the  defendants. 

10.  In  consequence  of  the  cessation  of  the  war  between  France 
and  Prussia,  Hickson  &  Sons,  except  for  the  circumstances  that 
thoy  had  the  contract  in  question  with  the  French  house,  could 
not  have  sold  the  goods  at  any  better  price  than  that  actually 
c85]  ""obtained,  if  they  had  received  them  on  the  evening  of 
the  3d  of  February  instead  of  the  morning  of  the  4th. 

11.  The  plaintiffs  claim  to  recover  from  the  defendants  as 
damages  in  this  action  the  difference  between  4^.  per  pair,  the 
contract  price,  and  2s.  9c/.,  the  price  of  actual  sale.  The  defend- 
ants dispute  that  this  is  the  proper  measure  of  damages,  and 
say  that  the  plaintiff's  are  not  entitled  to  recover  damages  in  this 
action  in  respect  of  the  loss  sustained  by  reason  of  the  goods 
having  been  sold  at  25.  9c/.  per  pair  instead  of  at  the  contract 
price  of  45.  per  pair. 

12.  It  was  agreed  that  the  court  should  be  at  liberty  to  draw 
any  inference  or  to  find  any  facts  which  in  the  opinion  of  the 
court  a  jurv  ought  to  have  drawn  or  found. 

If  the  plaintiffs  were  entitled  to  the  difference  between  the 
contract  price  and  the  price  of  actual  sale,  the  damages  were 
267/.  Ss.  9c/.  above  the  amount  paid  into  court.  If  they  were  not 
entitled  to  damages  in  respect  of  the  price  of  actual  sale,  the  20/. 
paid  into  court  was  sufficient  to  cover  the  incidental  expenses 
of  sale  and  delivery  to  the  ultimate  purchaser,  of  attempts  at 
re-sale,  and  any  ordinary  or  general  damages  to  which  they  were 
entitled.  But,  if  the  court  laid  down  any  principle  for  assessing 
damages  under  which  the  plaintiffs  might  conceive  that  they 
were  entitled  to  more  than  20/.,  then  the  damages  were  to  be 
referred. 

Lumle)/  Smith  {Fidel,  Q.C.,  with  him),  for  the  plaintiffts.  The 
proper  measure  of  damages  under  the  circumstances  of  this  case 
is,  the  loss  which  the  plaintiffs  have  sustained  through  tbe  de* 
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fendant's  breach  of  contract,  and  that  is,  the  difference  between 
the  price  for  which  they  had  contracted  for  the  sale  of  the  shoes 
to  Hickson  &  Sons,  and  which  the  latter  would  have  paid  if  the 
shoes  had  been  delivered  on  the  3d  of  February,  and  the  price 
at  which  they  were  ultimately  sold.  The  goods  were  delivered 
at  the  station  in  due  time,  and  the  station  master  was  informed 
that,  unless  they  were  delivered  to  the  consignees  on  the  3d  of 
Febrnary,  they  would.be  thrown  upon  the  plaintiff's  hands. 
But  for  that  notice  (which  is  admitted  to  be  notice  to  the  com- 
panj'),  the  measure  of  damages  would  have  been  the  difference 
in  the  market  value.  That  notice,  however,  brings  the  case 
within  the  rule  in  HacUef/  v.  Baxendale  *(*),  where  Alder-  [586 
son,  B.,  in  delivering  the  judgment  of  the  court,  says  ('): 
*•  Where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive 
in  respect  of  such  breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered  either  arising  naturally,  i.e. 
according  to  the  usual  course  of  things,  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it."  And 
lie  goes  on  to  say  that,  "  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were  communicated  by 
the  plaintiff  to  the  defendants,  and  thus  known  to  both  parties, 
I  he  damages  resulting  from  the  breach  of  such  a  contract,  which 
they  would  reasonably  contemplate,  would  be  the  amount  of 
injury  which  would  ordinarily  follow  from  a  breach  of  contract 
under  these  special  circumstances  so  known  and  communicated." 
That  is  precisely  this  case ;  for,  when  the  contract  was  entered 
into,  it  must  have  been  contemplated  bv  both  parties  that  a 
failure  to  deliver  the  shoes  on  the  3d  of  February  would  result 
in  the  loss  which  the  plaintiffs  have  sustained.  That  rule  was 
acted  upon  in  Corn  v.  Thames  Ironworks  Co.  (^),  where  Black- 
burn, J.,  says:  ''The  damages  are  to  be  what  would  be  the 
natural  consequences  of  a  breach  under  circumstances  which 
both  parties  are  aware  of."  And  this  distinguishes  the  cases  of 
Wilson  v.  Lancashire  and  Yorkshire  Ry,  Co,  (^),  and  British  Colum- 
bia Saw  Mill  0).  V.  Nellleship  (*),  from  the  present  case.  But,  in 
the  former  of  those  cases,  Willes,  J.,  says  f*):  "The  damage 
in  respect  of  the  goods  being  depreciated  in  value  in  consequence 
of  their  arrival  at  a  time  wnen  they  were  less  in  demand  and 
less  capable  of  being  applied  usefully  by  the  plaintiff,  is  the  or- 

(0  9  Ex.,  341 ;  33  L.  J.  (Ex.),  179.  (•)  9  C.  B.  (X.S.),  633 ;  80  L.  J.  (C.P.), 

(')  9  Ex.  at  p..  354.  333. 

(»)  Uw  Rep.,  3  Q.  B.,  181 .  at  p.  186.  C)  Law  Rep.,  3  C.  P.,  499. 

C)  b  C.  B.  (X.S.),  at  p.,  644.       . 

3  Eng.  Rep.1  50 
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(Vmary,  natural,  and  immediate  consequence  of  the  delay,  for 
which  the  carrier  is  answerable."  In  Collard  v.  South  Eastern 
Ry.  Co.  (^),  the  defendants  had  no  notice  that  the  goods  were 
sent  for  sale;  but  Martin,  B.,  said  (*) :  "  It  was  proved  that  if 
587]  they  had  been  ^brought  to  market  on  the  proper  day  tliey 
would  have  fetched  a  certain  price,  but,  not  being  brought  until 
II  later  day,  the  market  price  in  the  meantime  fell,  and  the 
value  of  the  hops  was'  diminished  by  the  amount  of  65/.  If 
that  be  not  a  direct,  immediate,  and  necessary  consequence  of 
the  defendants'  breach  of  duty,  it  is  difficult  to  understand  what 
would  be."  In  Lorries  v.  Hutchinson  (')  the  plaintiffs  were  al- 
lowed to  recover  the  loss  of  profit  on  the  sale  of  the  goods. 

[WiLLES,  J.  The  true  ground  of  the  decision  there  was  that 
there  was  no  other  market  for  the  article.] 

Suppose  these  goods  had  been  altogether  lost,  what  damages 
could  the  plaintiffs  have  recovered  in  trover?  Clearly  4^.  per 
l)air.  In  Prance  v.  Gaudet  (*),  the  plaintift'purchased  champagne 
lying  at  the  defendant's  wharf  at  145.  per  dozen,  and  resold  it 
at  24.S.  to  the  captain  of  a  ship  about  to  leave  England.  The 
defendant  refused  to  deliver  the  wine,  and  the  plaintiff  was  una- 
ble to  fulfill  his  contract,  champagne  of  a  similar  quality  not 
being  procurable  in  the  market.  The  defendants  had  no  know- 
ledge of  the  sale,  or  of  the  purpoee  for  which  the  plaintiff 
required  delivery  of  the  champagne.  In  an  action  for  the  con- 
version, it  was  held  that  the  plaintiff  was  entitled,  as  damages, 
to  the  price  at  which  he  had  sold  the  champagne,  that  being 
its  actual  value  at  the  time  of  the  conversion.  There  is  nothing 
upon  the  face  of  the  case  to  warrant  an  inference  that  the  con- 
tract with  Hickson  &  Sons  was  an  exceptional  one  at  the  time 
it  was  made. 

IL  James,  Q.  C.  {Sturge  with  him),  for  the  defendants.  In 
the  absence  of  notice,  the  damages  which  the  plaintiff  would 
have  been  entitled  to  recover  would  have  been  covered  by  the 
amount  paid  into  Court.  The  goods  had  sustained  no  deteriora- 
tion or  diminution  of  market  value  in  consequence  of  the  delay, 
as  was  the  case  in  Wilson  v.  Jjancashire  and  Yorkshire  By.  Co.  (*). 
The  plaintifls  must  make  out  that  such  a  notice  was  given  to 
the  defendants  as  bound  them  to  indemnify  the  defendants  for 
the  loss  which  they  claim.  It  was  not  enough  to  say  that  they 
had  made  a  contract  which  required  delivery  by  a  given  day; 
5S8]  the  notice  ♦should  have  informed  the  defendants  of  the 
very  terms  of  the  contract,  seeing  that  it  was  for  an  eXceplionul 
price  so  far  above  the  ordinary  market  value  of  the  goods. 

(')  7  H.  &  N.,  79  ;  30  L.  J.  (Ex.),  393.  (*)  Law  Rep.,  6  Q.B..  199. 

(')  7  H.  &  N..  at  p.  86.  (*)  9  C.  B.  (N.S ),  633 ;  30  L.  J.  (C.P.). 

(•)  18  C.  B.  (N.S.),  445  ;  34  L.  J.  (C.P.).  233. 
169. 
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[WiLLES,  J.  The  case  does  not  show  whether  or  not  the 
French  house  were  absolved  from  their  contract  by  the  non-de- 
livery of  shoes  to  Ilickson  &  Sons  on  the  3d  of  February;  nor 
does  it  appear  at  what  time  the  Franco-German  war  ceasedj 

Nor  when  the  contract  with  the  French  house  was  made.  The 
true  rule  is  that  stated  by  Blackburn,  J.,  in  Cory  v.  l^hames 
Ironworks  Co.  (^) :  "  Tlie  measure  of  damages  when  a  party  has 
not  fulfillled  his  contract  is  what  might  be  reasonably  expected 
in  the  ordinary  course  of  things  to  flow  from  the  non-fulfilment 
of  the  contract;  not  more  than  that;  but  what  might  be  rea- 
sonably expected  to  flow  from  the  non-fulfilment  of  the  contract 
in  the  ordinary  state  of  things,  and  to  be  the  natural  consequen- 
ces of  it.  The  reason  why  the  damages  are  confined  to  that  is, 
I  think,  pretty  obvious,  viz.,  that  if  the  damage  were  exceptional 
and  unnatural  damage,  to  be  made  liable  for  that  would  be  hard 
upon  the  seller,  because,  if  he  had  known  what  the  consequence 
would  be,  he  would  probably  have  stipulated  for  more  time,  or, 
at  all  events,  used  greater  exertions  if  he  knew  that  extreme 
miscliief  would  follow  from  the  non-fulfilment  of  his  contract." 
So,  in  British  Columbia  S/jw  Mill  Co.  v.  Neiileship^  Willes,  J., 
says  (*) :  "  I  am  disposed  to  take  the  narrow  view,  that  one  of 
the  contracting  parties  ought  not  to  be  allowed  to  obtain  an  ad- 
vantage which  he  has  not  paid  for.  The  conclusions  at  which 
we  are  invited  to  arrive  would  fix  upon  the  ship-owner,  beyond 
the  value  of  the  thing  lost,  and  the  freight,  the  further  liability 
to  account  to  the  intended  mill  owners,  in  the  event  of  a  portion 
of  the  machinery  not  arriving  at  all  or  arriving  too  late  through 
accident  or  his  default,  for  the  full  profits  they  might  have  made 
by  the  use  of  the  mill  if  the  trade  were  successful  and  without 
a  rival.  If  that  had  been  presented  to  the  mind  of  the  ship- 
owner at  the  time  of  making  the  contract,  as  the  basis  upon 
which  he  was  contracting,  he  would  at  once  have  rejected  it." 
It  is  clear,  therefore,  that  the  only  damage  the  defendants  are 
liable  for  is,  any  diminution  in  the  ordinary  market  value  of  the 
goods  between  the  day  on  which  they  ought  *to  have  been  [589 
delivered  in  London  and  the  day  on  which  they  were  tendered 
to  the  consignees. 

LumUy  Smithy  in  reply.  The  defendants  were  entitled  to  notice 
of  the  kind  of  damage  which  would  probably  result  from  their 
breach  of  contract,  but  not  of  the  quantum.  It  may  be  con- 
ceded that  the  mere  fact  of  knowledge  will  not  suffice;  the  de- 
fendant must  have  notice  to  fix  him  with  the  consequences  of 
his  breach  of  contract,  where  such  consequences  are  of  an  un- 
usual character.  Walker  v.  Jackson  (*),  Josling  v.  Irvine  (^),  and 
Gee  V.  Lancashire  and  Yorkshire  Ry,  Ch.  (*),  were  also  referred  to. 

(')  Law  Rep.,  3  Q.  B..  at  p.  190.  O  10  M.  &  W.,  161. 

O  Uw  Rep..  3  C.  P..  at  p.  508.  (*)  6  H.  &  N.,  513 ;  30  L.  J.  (Ex.)  7a 

(*>  6  H.  &  y.,  311 ;  30  L.  J.  (Ex.),  U. 
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WiLLES,  J.  This  case  raises  a  very  nice  question  upon  the 
measure  of  damages  to  which  a  common  carrier  is  liable  for  a 
breach  of  his  contract  to  carry  goods.  It  would  seem  that  the 
damages  which  he  is  to  pay  for  a  late  delivery  should  be  the 
amount  of  the  loss  which  in  the  ordinary  course  of  things  would 
result  from  his  neglect  The  ordinary  consequence  of  the  non- 
delivery of  the  goods  here  on  the  3d  of  February  would  be  that 
the  consignee  might  reject  them,  and  so  they  would  be  thrown 
upon  the  market  generally,  instead  of  going  to  the  particular 
purchaser;  and  the  measure  of  damages  would  ordinarily  be  in 
respect  of  the  trouble  to  which  the  consignor  would  be  put  iu 
disposing  of  them  to  another  customer,  and  the  difference  be- 
tween the  value  of  the  goods  on  the  3d  and  the  amount  realized 
by  a  reasonable  sale.  That  primS  facie  would  be  the  sura  to  be 
paid,  in  the  absence  of  some  notice  to  the  carrier  which  would 
render  him  liable  for  something  more  special.  These  conse- 
quences would  refer  to  the  value  of  the  goods  at  the  time  of 
their  delivery  to  the  carrier,  the  goods  being  consigned  to  an 
ordinary  market  and  being  goods  in  daily  use  and  not  subject 
to  much  fluctuation  in  price.  In  the  present  case,  taking  2s.  9(L 
])Qv  pair  as  the  value. of  the  shoes,  the  ordinary  damages  would 
be  the  trouble  the  plaintifls  were  put  to  in  procuring  some  one 
to  take  them  at  that  price,  plus  the  difference,  if  any,  in  the 
market  value  between  the  3d  and  the  4th  of  Febrnarj*.  I  lin.l 
nothing  in  the  case  to  show  that  there  was  any  diminution  in 
tlie  value  between  those  days.  The  plaintiftV  claim,  therefore, 
in  that  respect  would  be  covered  by  the  20/.  paid  into  Court. 
590]  *But  they  claim  to  be  entitled  to  267?.  3^.  9^.  over  and 
above  that  sum,  on  the  ground  that  these  shoes  had  been  sold 
by  them  at  45.  a  pair  to  a  consignee  who  required  them  for  a 
contract  with  a  French  house  for  supply  to  the  French  army, 
which  price  he  would  have  been  bound  to  pay  if  the  shoes  had 
been  delivered  on  the  3d  of  February.  The  special  price  which 
the  consignee  had  agreed  to  pay  was  the  consequence  of  the  ex- 
traordinary demand  arising  from  the  wants  of  the  French  army : 
iind  the  refusal  of  the  consignee  to  accept  the  goods  on  the  4th 
was  caused  by  the  cessation  of  the  demand  for  shoes  of  that 
character  by  reason  of  the  war  having  come  to  an  end.  The 
market  price,  therefore,  we  must  assume,  to  have  been  2s.  9/.  a 
pair  when  the  shoes  were  delivered  to  the  carriers ;  and  the  cir- 
cumstance which  caused  the  difference  M^as  that  the  plaintiffs 
had  had  the  advantage  of  a  contract  at  4.s.  a  pair  before  the  ex- 
traordinary demand  had  ceased.  Was  that,  then,  an  exceptional 
contract  ?  It  was  not,  I  take  it,  at  the  time  the  contract  was 
entered  into ;  but  it  was  at  the  time  the  shoes  were  delivered  to 
the  carriers.     The  plaintiffs  sustained  a  k)*6  of  Is.  3^,  a  pair  ou 
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the  4595  pairs  of  shoes  which  they  failed  to  deliver  in  pursuance 
of  their  contract.  It  was,  so  to  speak,  a  penalty  thrown  upon 
them  by  reason  of  the  breach  of  contract.  In  that  point  of  view, 
the  contract  was  an  exceptional  one  at  the  time  the  shoes  were 
delivered  to  the  carriers  ;  and  they  ought  to  have  been  informed 
of  the  fact  that  by  reason  of  special  circumstances  the  sellers 
would,  if  the  delivery  had  taken  place  in  time,  have  been  enti- 
tled to  receive  from  the  consio^nee  a  larger  price  for  the  shoes 
than  they  would  have  been  entitled  to  in  the  ordinary  course  of 
trade.  It  must  be  remembered  that  we  are  dealing  with  the 
case  of  a  common  carrier,  who  is  bound  to  accept  the  goods.  It 
would  be  hard  indeed  if  the  law  were  to  fix  him  with  the  further 
liability  which  is  here  sought  to  be  imposed  upon  him,  because 
he  has  received  a  notice  which  docs  not  disclose  the  special  and 
exceptional  consequences  which  will  or  may  result  from  a  de- 
layed delivery.  I  think  the  law  in  this  respect  has  gone  quite 
as  far  as  good  sense  warrants.  The  cases  as  to  the  measure  of 
damages  for  a  tort  do  not  apply  to  a  case  of  contract.  That  was 
suggested  in  a  case  in  Bulstrode  (*),  but  the  notion  was  corrected 
Hadley  v.  *Baxendale  (').  The  damages  are  to  be  limited  [591 
to  those  that  are  the  natural  and  ordinary  consequences  which 
may  be  supposed  to  have  been  in  the  contemplation  of  the  par- 
ties at  the  time  of  making  the  contract.  I  go  further.  I  adhere 
to  what  I  said  in  British  Columbia  Saw  3UII  Co.  v.  Netileship  (^), 
viz.  that  **  the  knowledge  must  be  brought  home  to  the  party 
sought  to  be  charged,  under  such  circumstances  that  he  must 
know  that  the  person  he  contracts  with  reasonably  believes  that 
he  accepts  the  contract  with  the  special  condition  attached. to 
it."  Was  there  any  notice  here  that  the  defendants  would  be 
held  accountable  for  the  particular  damages  now  claimed  ?  In 
the  ordinary  course  of  things,  the  value  of  the  shoes  was  25.  Qc/. 
a  pair  at  the  time  they  were  delivered  to  the  defendants  to  be  car- 
ried. There  wasno  changein  their  market  value  between  the  3d 
of  February  and  the  4th  ;  and  no  notice  to  the  carriers  that  the 
consignees  had  contracted  to  pay  for  them  the  exceptional  price 
of  45.  a  pair.  The  defendants  had  no  notice  of  the  penalty,  so 
to  speak,  which  a  delay  in  the  delivery  would  impose  upon  the 
plaintifts.  It  would,  as  it  seems  to  me,  be  an  extraordinary  re- 
sult to  arrive  at,  to  hold  that  a  mere  notice  to  the  carriers  that 
the  shoes  would  be  thrown  upon  the  hands  of  the  consignors  if 
they  did  not  reach  the  consignees  by  the  3d  of  February,  should 
fix  them  with  so  large  a  claim,  by  reason  of  facts  which  were 
existing  in  the  minds  of  the  consignors  but  were  not  communi- 
cated to  the  carriers  at  the  time. 

0)  Eoerard  v.  Hopkiiu,  2,  Bui.,  332. 
O  9  Ex.,  841 ;  23  L.  J.  (Ex.),  179.  (»)  Law  Rep.,  3  C.  P.,  499,  at  p.  509, 
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For  these  reasons  I  come  to  the  conclusion  that  enough  has 
heen  paid  into  Court  to  cover  all  the  damages  which  the  plaint- 
iffs are  entitled  to  recover,  and  that  there  must  be  judgment  for 
the  defendants. 

Keating,  J.  I  am  of  the  same  opinion,  upon  the  ground  stated 
by  my  brother  Willes,  viz.,  that  the  damages  claimed  are  the 
consequences  not  of  that  which  could  have  been  contemplated 
by  the  parties,  but  of  an  exceptional  state  of  things.  N©  doubt, 
a  carrier  who  fails  to  deliver  in  due  time  goods  entrusted  to  him 
is  liable  in  damages  for  the  ordinary  and  natural  consequence^ 
of  his  breach  of  contract  But  I  think,  giving  the  fullest  effect 
592]  to  Iladley  v.  BaxenduU  (*),  *and  the  rule  there  laid  down, 
but  which  ought  not  to  be  extended,  we  cannot  hold  the  defend- 
ants liable  in  respect  of  a  loss  resulting  from  an  exceptional 
state  of  things  which  was  not  communicated  to  them  at  the  time. 
There  must,  if  it  be  sought  to  charge  the  carrier  with  conse- 
quences so  onerous,  be  distinct  evidence  that  he  had  notice 
of  the  facts  and  assented  to  accept  the  contract  upon  those  terms. 
That  evidence  is  not  disclosed  in  this  case. 

Jadgmenlfor  the  dcfeinhwis. 

Attorneys  for  plaintiffs :  Sdikbrldge  c^  Wrcnimorc. 
Attorneys  for  defendants :  Beaky  Marigold^  ^  Bcalc, 
(»)  0  Ex,  341 ;  23  L.  J.  (C.  P.).  170. 


July  5, 1VT2. 

606]  *Henwood  v.  IIarrison. 

[Law  Reports,  7  Common  Pleas,  600.] 

Libd  —  PrioUege  —  Fair  Criticism  on  a  Matter  of  "  Public  and  national 
Importance.'* 

The  fair  and  honest  discussion  of  or  con^m^nts  upon  a  matter  of  public  interest 
is  m  point  of  law  privileged,  and  is  not  the  subject  of  an  action,  unless  the  plaint- 
iff can  establish  malice. 

The  plaintiff,  a  naval  architect,  in  1807  submitted  to  the  Admiralty  proposals 
fur  the  conversion  of  the  old  wooden  line  of-battle  ships  of  the  Navy  into  iron- 
clad turret-ships.  His  proposals  were  considered  by  the  admiralty,  and  rejected. 
In  September,  1870,  the  iron-clad  turret-ship  Captain  whil.st  on  a  cruize  capsized 
and  sunk  with  all  hands.  This  disaster  caused  great  excitement  and  anxiety  in 
the  public  mind ;  and  with  a  view  to  explain  the  circumstances  under  which' the 
Captain  had  been  sent  to  sea,  as  well  as  the  general  course  pursued  by  the  l^oard 
with  reference  to  the  placing  the  navy  in  a  proper  condition  to  meet  the  exigen- 
cies of  modem  naval  warfare,  a  minute  was  prepared  by  the  first  Lord  of  the 
Admiralty  for  presentation  to  parliament  during  the  approaching  session.  This 
minute  referred  to  and  criticised  the  plana  of  conversion  proposed  by  the  plaint- 
iff; and  in  a  note  was  inserted  a  letter  upon  the  subject  addressed  to  the  Board 
in  September,  1867,  by  Sir  Spencer  Robinson,  then  controller  of  the  navy,  which 
letter  contained  this  passage  — "  These  plans  would  have  no  weight  whatever 
from  the  known  antecedents  of  their  author,  but  they  derived  weight  from  tho 
approval  of  Mr.  Watts,  the  late  chief-constructor  nf  the  navy,"  and  concluded  bv 
recommending  their  rejection.   The  minute  was  by  order  of' tho  Lords  of  the  Ad- 
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miralty  printed  by  the  defendant,  the  Queen's  printer ;  and  copies  of  it  were 
publicly  sold  by  Lim  before  the  meeting  of  parliament. 

At  the  trial  of  an  action  for  this  alleged  libel,  the  jud^e,  assuming  the  letter 
to  be  prima  facie  libellous,  and  it  bein^  ouceded  that  the  publication  was  w^ith- 
out  malice,  nonsuited  the  plaintiff,  on  tlie  ground  that  it  was  a  fair  criticism  upon 
a  matter  of  public  and  national  importance,  and  therefore  privileged, 

Ht'ldy  by  Willes,  Byles,  and  Brett,  J.J.,  that  the  nonsuit  was  right. 

Held,  by  Grove,  J., "that  the  publication  was  not  privileged  as  being  of  public 
and  national  importance  or  interest,  within  the  limits  marked  by  previous  deci- 
sions ;  and  that  it  was  not  in  the  nature  of  a  fair  criticism  of  matter  before  the 
public,  or,  at  all  events,  that  it  was  not  so  clearly  within  the  limits  of  such  privi- 
lege as  to  be  removed  from  the  consideration  of  a  jury. 

The  declaration  stated  that  the  plaiutift*,  before  the  com- 
mitting by  the  defendant  of  the  grievances  thereinafter  men- 
tioned, had  made  and  submitted  to  the  Lords  of  the  Admiralty 
for  their  consideration  certain  proposals  for  converting  wooden 
line-of-battle  ships  into  sea-going  turret-ships,  and  had  also 
with  the  said  proposals  submitted  to  their  Lordships  certain 
plans  showing  how  the  said  proposals  were  to  be  carried  out ; 
and  that  the  defendant  *falsely  and  maliciousl^-'published  [607 
of  the  plaintiff*  and  of  his  said  j^lans,  in  the  appendix  to  a  certain 
minute  with  reference  to  Iler  Majesty's  ship  Cctptaw^  a  certain 
libel  in  the  form  of  a  letter  or  communication  of  Sir  Spencer 
Kobinson,  controller  of  the  navy,  to  the  Board  of  Admiralty, 
containiuj^,  amongst  other  things,  the  false,  scandalous,  mali- 
cious, and  defamatory  matter  following,  that  is  to  say,  '^  These 
plans  (meaning  the  said  plans  submitted  by  the  plaintiff"  to  the 
Lords  of  the  Admiralty  as  aforesaid)  would  have  no  weight 
whatever  from  the  known  antecedents  of  their  author  (meaning 
the  plaintiff",  and  meaning  that  the  plaintift'^s  known  antecedents 
were  such  as  to  make  his  plans  of  no  value),  but  they  derived 
weight  from  the  approval  of  Mr.  AVatta,  the  late  chief  constructor 
of  the  navy.  Your  Lordships  may,  therefore,  see  fit  to  send  a 
copy  of  this  correspondence  confidentially  to  that  gentleman,  in 
order  that  he  may  have  the  opportunity  of  offering  to  your  Lord- 
ships any  explanation  which  he  may  consider  desirable  in  regard 
to  it.  To  Mr.  Ilenwood  himself  (meaning  the  plaintiff"),  I  think 
it  only  necessary  to  say  that  your  Lordships  have  had  the  whole 
question  reconsidered,  and  are  quite  satisfied  that  no  satisfactory 
conversion  of  the  wooden  line-of-battle  ships  can  be  made  on  his 
plan  :  and  I  beg  leave  to  submit  that  he  be  so  informed  "  (mean- 
ing thereby  that  the  said  plans  so  submitted  by  the  plaintiff'  to 
the  Lords  of  the  Admiralty  as  aforesaid  were  worthless). 

Plea,  not  guilty. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  at 
Westminster  after  Trinity  Term,  1871.  The  plaintiff',  who  de- 
scribed himself  as  a  naval  architect' (*),  had  in  the  year  1867 

0)  See  the  plaintiff's  evidence  stated  more  fully  in  the  judgment  delivered  by 
Willes,  J.,  post,  p.  617. 
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submitted  to  the  Admiralty  proposals  far  converting  the  old 
wooden  line-of-battle  ships  of  the  British  navy  into  iron  clad 
turret  ships,  a  scheme  which  seemed  to  have  received  some 
sanction  from  Admiral  Halstead  and  Mr.  Watts,  formerly  chief 
constructor  of  the  navy.  After  some  correspondence  between 
the  plaintiff  and  the  Admiralty,  and  an  attentive  consideration 
of  his  suggestion  that  his  plan  should  be  tested  by  convertin.2: 
the  Duncan  or  the  Gibraltar ^  the  plaintiff's  proposals  was  rejected. 

On  the  6th  of  September,  1870,  the  iron  clad  turret  ship 
608]  *Cf?ptom,  in  consequence,  as  was  surmised,  of  her  faulty 
construction,  capsized  and  sunk  during  a  cruise,  with  all  hiands 
save  one  —  her  designer  Captain  Coles  being  on  board.  This 
great  national  calamity  excited  a  feeling  of  intense  anxiety  in  the 
public  mind  as  to  the  safety  of  other  vessels  of  a  like  descrip- 
tion :  and,  with  a  view  to  allay  that  anxiety  and  to  explain  the 
circumstances  under  which  the  Captain  was  sent  to  sea,  a  minute 
was  prepared  by  Mr.  Childers,  the  first  Lord  of  the  Adrairalt\-, 
explanatory  of  the  course  which  had  been  pursued  by  the  board 
with  reference  to  the  reconstruction  of  the  navy,  for  the  purpose 
of  its  being  presented  to  parliament  in  the  ensuing  session.  This 
minute  made  reference  to  and  criticised  the  plan  proposed  by  the 
plaintiff';  and  in  a  note  was  inserted  the  letter  which  was  ad- 
dressed to  the  board  on  the  2d  of  September,  1867,  by  Sir  Spen- 
cer Robinson,  the  controller  of  the  navy,  which  contained  the 
alleged  libel. 

This  minute  was  printed  by  the  defendant,  the  Queen's 
printer,  under  the  direction  of  the  Lords  of  the  Admiralty,  and 
was  by  him  publicly  sold  on  the  30th  of  Xovember,  1870,  before 
the  meeting  of  parliament. 

It  was  admitted  by  the  plaintiff'  that  the  publiciition  by  the  de- 
fendant was  without  actual  malice ;  but  it  was  insisted  that  it 
was  an  unprivileged  circulation  of  libellous  matter,  and  therefore 
actionable.  On  the  other  hjind  it  was  contended  that  the  letter 
was  a  fair  criticism  upon  a  matter  of  great  national  importance, 
and  therefore  privileged. 

The  learned  judge  nonsuited  the  plaintiff,  on  the  ground  that 
the  publication  was  in  the  nature  of  a  fair  criticism  of  a  proposal 
affecting  a  matter  of  great  national  importance,  viz.,  the  stability 
of  the  navy,  and  therefore,  being  bonS  tide  and  without  malice, 
privileged.  And  he  refused  to  leave  to  the  jury,  though  strongly 
urged  to  do  so,  the  question  whether  the  letter  was  relevant  to 
the  occasion. 

A  rule  nisi  having  been  obtained  for  a  new  trial, on  the  ground 
of  misdirection. 

Muddlesion,  Q.C.  {2'he  Altorne>/  General  and  J.  0.  Griffits  with 
him),  showed  cause.     The  circumstances  under  which  and  with 
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♦reference  to  which  the  publication  in  question  took  place  [G09 
were  such  as  to  repel  the  inference  of  malice,  even  if  the  mat- 
ter contained  in  Sir  Spencer  Robinson's  letter  was  of  a  libellous 
character.  It  was  of  paramount  national  importance  that  the 
public-should  be  informed  of  the  grounds  upon  which  the  Lords 
of  the  Admiralty  acted  in  the  rejection  of  apian  for  the  utiliza- 
tion of  the  old  wooden  line-of-battle  ships.  The  question  whe- 
ther this  constituted  a  privilege  would  have  been  concluded  by 
the  decision  of  the  Court  of  Queen's  Bench  in  Wason  v  Waller  ( '), 
if  the  sale  of  this  blue  book  had  taken  place  after  the  minute 
had  been  presented  to  parliament ;  and  the  fact  that  it  had  been 
published  a  little  too  soon  cannot  destroy  its  privileged  character. 
Malice  is  not  to  be  inferred  unless  some  evidence  of  it  is  given  : 
Harrison  v.  Bush  (^).  And  it  is  'for  the  Court,  and  not  for  a 
jury,  to  say  whether  or  not  the  defamatory  matter  is  relevant 
to  the  privileged  occasion  :  Hodgson  v.  Scarlett  {% 

H.  MatthewSy  Q.C.,  and  Raymond^  in  support  of  the  rule.  The 
letter  of  Sir  Spencer  Kobinson  was,  no  doubt,  a  privileged  com- 
munication by  him  to  the  Board  of  Admiralty,  as  being  a  com- 
munication made  by  him  in  the  course  of  his  duty.  And,  even 
if  the  privilege  extended  to  Mr.  Childers  —  which  may  well  be 
doubted,  for  there  is  no  privilege  known  to  the  law  in  any  min- 
ister or  fimctionary  of  the  crown,  or  even  in  the  crown  itself,  to 
libel  individuals  —  it  clearly  could  not  justify  the  defendant. 
Until  he  circulated  the  n^iriute,  there  w^as  nothing  public.  Since 
the  case  of  Slockdale  v.  Hansard  (*),  it  required  an  act  of  parlia- 
ment to  protect  the  publication  of  parliamentary  papers  {^}. 
Wason  V.  Walter  ('),  it  is  conceded,  is  no  judicial  decision  upon 
this  question  :  it  was  the  case  of  a  full  and  fair  publication  of  a 
debate  in  parliament  respecting  the  public  conduct  of  the  plaint- 
iflF,  with  fair  comments  thereon^  That  was  privileged  on  the 
same  ground  that  reports  of  proceedings  in  courts  of  justice  arc 
privileged :  their  publication  is  simply  enlarging  the  area  of  the 
audience.  That  is  an  intelligible  and  safe  ground  upon  which 
to  rest  the  principle.  It  is  said  that  the  reasoning  of  the  judg- 
ment in  that  case  covers  *the  privilege  contended  for  on  [610 
the  part  of  the  defendant.  It  may,  however,  be  observed  that 
the  effect  of  the  reasoning  of  the  Lord  Chief  Justice  is,  that,  as 
public  opinion  changes,  the  law  changes  with  it,  and  it  becomes 
the  duty  of  the  courts  to  keep  the  law  up  to  the  level  of  public 
opinion.  That  seems  to  be  the  fair  and  legitimate  principle  de- 
ducible  from  the  propositions  enunciated  by  his  Lordship. 
Here,  the  plaintiff  had  not  submitted  his  proposals  to  the  pub- 
lic :  he  challenged  no  criticism.     If  a  publication  be  privileged 

(')  Law  Rep.,  4  Q.  B.,*  73.  (')  5  E.  &  B ,  344 ;  25  L.  J.  (Q.B.).  25. 

(»)  1  B.  &  Aid.,  232.  {*)  9  A.  &  E.,  1.  (»)  See  3  Vict,  c,  9. 

3  Eng.  Rep.]  51 
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because  it  has  reference  to  a  matterof  national  importance,  who 
is  to  decide  as  to  the  degree  of  innportance  ?  Is  it  the  judge  or 
the  jury  ?  If  it  be  matter  of  fact,  it  must  be  for  the  jury;  if 
of  law,  by  what  standard  is  the  discretion  of  the  judge  to  be 
measured  ?  To  constitute  it  privileged,  the  commmiicatiou 
must  be  made  in  the  performance  of  some  legal  or  social  duty 
or  obligation,  and  the  party  addressed  must  have  an  interest 
in  the  subject  matter.  The  cases  as  to  this  are  too  familiar  to 
need  citation.  One  instance  may  suffice,  viz.,  that  of  a  re- 
ort  made  to  the  directors  of  a  railway  company  as  to  the 
conduct  of  a  secretary  or  other  employ^ :  Marris  v.  Tkornp- 
son.  (^)  If  this  sort  of  privilege  is  to  be  allowed,  where  is  it 
to  stop  ?  The  appointment,  of  a  judge  is  matter  of  great 
public  importance;  so  the  conduct  of  a  joint  stock  company; 
so  the  conduct  of  a  member  of  parliariient  is  of  great  public 
importance  to  his  constituents  :  but,  if  any  of  these  be  impugned, 
are  they  to  be  at  liberty  to  justify  themselves  by  the  publication 
of  a  series  of  libels  ?  The  rule  which  is  here  contended  for  was 
never  suggested  in  Siockdule  v.  Hansard  Q,  though  the  defence 
in  that  case  excited  so  much  interest  and  was  so  elaborately  con- 
sidered. If  there  had  been  any  foundation  for  it.  Lord  Truro 
could  hardly  have  failed  to  urge  it.  It  was  for  the  jury  to  say 
whether  or  not  the  criticism  was  relevant  to  the  occasion : 
Bealson  v.  Skene.  (*)  The  question  of  libel  or  no  libel  should 
have  been  left  to  them.  Cur,  adv.  wlL 

July  5.  The  Court  not  being  unanimous,  the  following  judg- 
ments were  pronounced : 

Grove,  J.  I  regret  to  have  to  differ  from  the  rest  of  the  Court 
611]  *I  h^^'6  cross-examined  myself  to  the  best  of  my  ability  ; 
and,  as  I  cannot  convince  myself  that  I  am  wrong,  I  must  yield 
to  my  own  opinion. 

It  seems  to  me  that  the  publication  in  question  is  capable  of 
bcin^  considered  libellous;  that  it  is  not  privileged  as  being  of 
public  and  national  importance  or  interest,  within  the  limits 
marked  by  previous  decisions;  and  that  it  is  not  in  the  nature 
of  a  fair  criticism  of  matter  before  the  public,  or,  at  all  events, 
that  it  is  not  so  clearly  within  the  limits  of  such  privilege  as  to 
be  removed  from  the  consideration  of  a  jury. 

As  to  the  first  point,  it  was  not  contended  in  argument,  nor 
is  it  aground  of  decision  by  the  court,  that  the  expressions  com- 
plained of  were  incapable  of  being  deemed  libellous  by  a  jury. 
It  may  be  that,  taking  into  consideration  the  whole  publication, 
a  jury  might  have  fairly  found  a  verdict  for  the  defendant;  but 
it  appears  to  me  to  be  a  question  for  them  whether  the  expres- 

(')  13  C.  B.,  833.  O  9  A.  &  E.,  1. 
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ftions  contain  such  a  reflection  on  the  antecedents  of  the  plaint- 
iff, as  to  his  skill  or  otherwise,  as  to  constitute  a  libel. 

Nearly  the  whole  of  the  argument  proceeded  upon  the  second 
srround,  viz.,  that  the  publication  was  privileged,  as  being  bona 
tide  and  of  public  and  national  importance.  In  considering  this, 
it  is  necessary  to  look  to  the  circumstances  under  which  the  al- 
leged libel  was  published.  A  minute  dated  the  30th  of  No- 
vember, 1870,  was  prepared  by  the  first  Lord  of  the  Admiralty 
relating  to  the  loss  of  the  ship  Captain,  for  the  purpose  of  being 
laid  before  parliament.  To  this  was  appended,  inter  alia,  apor- 
fion  of  the  correspondence  relating  to  a  proposal  of  the  plaintiff 
to  convert  wooden  line-of-battle  ships  into  armor  plated  turret 
ships.  A  letter  from  Sir  Spencer  Robinson,  controller  of  the 
navy,  to  the  Board  of  Admiralty,  forms  part  of  this  correspond- 
ence, and  is  the  part  complained  of.  I  apprehend  there  is  no 
doubt  that  this  letter  to  the  board  is  privileged  :  it  is  written  by 
an  official,  on  a  subject  within  the  scope  of  his  authority,  to  the 
board,  to  which  he  owes  a  duty,  and  which  has  a  corresponding 
duty,  and  is  admittedly  without  malice.  The  question  is,  has 
another  person,  be  it  Mr.  Harrison,  the  printer  and  seller,  or  the 
first  Lord  of  the  Admiralty,  a  further  privilege  to  lay.  before  the 
public  this  privileged  communication  ? 

In  considering  tnis  question,  we  may  assume  the  matter  to  be 
♦libellous.  Has,  then,  any  subject  of  her  majesty  a  I'ight  [612 
to  publish  a  libel  communicated  under  privilege,  if  on  a  subject 
of  national  importance  or  public  and  gcnerarinterest,  if  he  do 
so  bona  fide  and  without  malice  ?  No  case  was  cited  in  argu- 
ment, and  I  am  aware  of  none,  according  such  a  privilege.  It 
would  vest  in  the  individual  a  most  formidable  power,  and  one 
likely  to  lead  to  the  most  injurious  consequences. 

Is,  then,  the  judge  who  tries  the  case,  subject  to  the  revision 
of  the  court,  to  be  the  arbiter  in  each  particular  case  as  to  whether 
the  matter  complained  of  is  of  such  national  importance  and 
public  interest  as  to  be  privileged?  or  is  the  judicial  discretion 
of  the  court  limited  to  such  subjects  as  the  law  has  defined  as 
belonging  in  this  respect  to  the  public  domain  ?  and  is  this  publi: 
cation  within  such  limits  ? 

To  carry  the  judicial  discretion  to  the  extent  contended  for 
would,  I  venture  humbly  to  think,  vest  a  new  and  unconstitu- 
tional power  in  the  judges,  would  refer  to  their  discretion  a 
question  of  fact  and  degree  incapable  of  being  reduced  to  rule,  and 
j)erilou8  to  the  proper  discharge  of  their  functions.  If  it  exist 
in  English  law,  a  prime  minister  would  have  the  right  to  publish 
opinions  received  by  him  as  to  the  qualifications  of  a  candidate 
or  person  proposed  to  fill  a  high  office  of  state,  communicated 
to  him  under  circumstances  of  privilege;  a  lord  chancellor  to 
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jmblish  opinions  respecting  a  barrister  proposed  as  a  judge;  a 
chairman  of  a  corporation  respecting  a  director  or  a  secretary ; 
an  employer  of  labor  to  publish  the  character  of  a  steward;  "or 
a  master  the  character  of  a  servant ;  provided  each  of  these 
functionaries  respectively  acts  bon^  fide,  and  the  court  considers 
the  publication  of  national  importance,  which  in  degree  all  these 
matters  may  be  and  probably  are. 

I  cannot  help  thinking  that  it  would  be  a  dangerous  doctrine 
to  propound,  and  one  far  more  likely  to  be  injurious  than  bene- 
licial  to  the  public,  if  such  a  view  were  sanctioned.  It  would 
prevent  all  that  freedom  of  opinion  and  of  intercourse  which  is 
necessary  for  supplying  important  offices  with  efficient  men,  and 
would  lead  to  personal  controversies  of  a  character  detrimental 
to  the  best  interests  of  the  commonwealth. 

What  is  the  criterion  of  decision  which  a  judge  would  have  in 
trying  a  case  to  place  before  himself  in  adjudicating  upon  such 
613]  *subjects  ?  The  only  one  that  I  can  imagine  is  that  argu- 
mentatively  used  by  the  Court  in  some  of  the  reported  cases,  that 
the  advantasje  to  the  comrannity  outweighs  the  injury  to  the  in- 
dividual, l^his  is  a  most  elastic  formula,  and,  taking  it  alone, 
the  privilege  in  any  particular  case  could  not  be  affirmed  until 
the  question  in  that  case  has  been  decided  by  the  judgment  of 
the  House  of  Lords. 

If  it  is  conceded  that  this  is  not  the  law,  then,  are  the  pro- 
ceedings of  all  the  great  departments  of  state,  e.  g.  the  Admi- 
ralty, tlie  Board  of  Trade,  the  Home,  Colonial,  or  Foreign  Offices 
clothed  with  such  immunity  .that  they,  their  chairmen  and  pub- 
lic officers,  or  printers  employed  by  them,  can  publish  matter 
libellous  in  itself,  if  the  publication  is  bonS  fide  and  without 
malice  in  the  publisher  ?  Here  again,  I  can  see  no  rule  by  which 
the  limits  are  to  be  defined. 

By  the  judgment  in  Stockade  v.  Hansard  (*),  a  document  laid 
before  the  House  of  Commons,  and  printed  and  published  by  its 
order,  was  held  not  privileged  ;  and  an  Act  of  Parliament  (3  Vict, 
c.  9),  as  is  well  known,  was  passed  to  protect  the  publication  of 
such  proceedings. 

It  was  argued  in  the  present  case  that  the  loss  of  the  Cnplain 
was  a  matter  which  had  created  great  and  general  public  inter- 
est. The  foundering  of  the  Qiptain  was,  no  doubt,  a  public 
disaster ;  but  so  in  degree  is  the  wreck  of  a  fishing  boat  Wliere 
is  the  line  to  be  drawn  ?  The  condition  of  the  I3ritish  navy  is, 
no  doubt,  a  matter  of  national  importance  and  public  interest ; 
but  so  is  in  degree  the  condition  and  construction  of  vessels 
used  in  the  coasting  trade. 

The  privilege  which  the  law  gives  to  the  correct  publication 
Q)  9  A.  &  E..  1. 
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of  proceedings  in  the  Courts  of  law,  and  now,  since  the  case  of 
W(tson  V.  Waller  (*),  of  debates  in  the  House  of  Parliament,  and 
to  fair  comments  on  them,  is  bounded  by  certain  definite  limits 
assumed  to  be  marked  out  by  the  law.  There,  the  individual 
is  not  the  arbiter.  He  repeats,  in  fact,  what  is  already  matter 
belonging  to  the  public ;  and  the  law  fixes  what  subjects  shall 
be  so  open  to  publication,  and  which  are  thenceforth  open  to 
comment.  Nor  is  the  judge  the  arbiter :  the  scope  of  the  privi* 
lege  is  defined. 

♦The  case  of  Wason  v.  Walter  (*),  though  the  judgment  [614 
speaks  of  the  advantage  of  publicity  being  given  to  proceedings 
of  Courts  of  justice  as  being  so  great  that  the  occasional  incon- 
venience to  individuals  arising  from  it  must  yield  to  the  public 
good,  does  not,  as  far  as  I  can  see,  decide  that,  wherever  that 
principle  may  be  deemed  by  the  Court  to  apply,  the  matter  is 
privileged :  it  only  decides  that  parliamentary  debates,  and  fair 
comments  on  them,  are  privileged :  and  it  assumes  this  to  be 
the  law,  though  not  previously  judicially  decided.  It  relies 
much  on  the  analogy  between  reports  of  proceedings  in  Courts 
of  justice  and  of  purliamentary  proceedings  :  see  pp.  89,  93,  94, 
of  the  report.  If  the  doctrine  contended  for  in  this  case  be  law, 
^  Wason  v.  Waller  (*)  need  not  have  been  argued,  or  if  argued, 
would  have  been  so  on  different  grounds.  The  decision  there 
would  be  the  minor  premise  of  which  the  proposition  here  is 
the  major;  and  the  statute  3  Vict.  c.  9,  passed  in  consequence 
of  the  decision  in  Stockdale  v.  Ihinsard  (2),  would  have  been  un- 
necessary. 

According  to  the  argument  on  this  head  advanced  for  the  de- 
fendant, a  libel  false  in  fact  and  most  injurious  to  character  would 
.  be  privileged,  if  published  bona'fide  and  without  malice,  pro- 
vided the  judge  and  Court  consider  it  of  national  importance  or 
of  public  and" general  interest.  No  lines  of  demarcation  were 
indicated  by  the  learned  counsel  for  the  defendant,  either  as  af- 
fording a  guide  in  any  particular  case  or  as  denoting  what  were 
the  public  departments  privileged. 

In  the  case  o£  Davison  v.  Duncan  (^),  Lord  Campbell  says,  re- 
ferring to  the  publication  of  proceedings  in  Courts  of  justice  : 
"  The  inconveniences  which  can  arise  from  such  a  publication 
are  infinitesimally  small  in  comparison  with  the  benefits  which 
result  from  it.  But  as  yet  that  privilege  has  not  been  extended 
to  public  meetings.  There  was  an  attempt  made  so  to  extend 
it,  which  failed ;  but  before  that  time  I  never  heard  the  doctrine 
now  put  forward  contended  for  in  a  Court  of  justice;  and  it 
would  carry  the  principle  to  an  alarming  extent,  which  ought 

(»)  Law  Rep..  4  Q.  B.,  73.  (»)  7  E.  &  B.,  229  ;  28  L.  J.  (Q.B.),  104. 
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not  to  be  permitted  without  considerable  guards  and  limitations. 
If  this  plea  be  good,  a  fair  and  impartial  account  of  what  takes 
(515]  place  at  a  *publiG  meeting  may  be  published,  whatever 
liarm  it  may  do,  from  a  county  meeting  to  petition  parliament 
down  to  a  parisli  vestry  meeting.  At  such  meetings  there  may 
J)e  a  great  number  of  things  spoken,  which  are  perfectly  rele- 
vant, but  highly  injurious  to  the  character  of  others;  and,  if  u 
fair  report  of  such  proceedings  is  justifiable,  in  what  condition 
would  the  injured  party  be,  as  he  would  have  no  opportunity 
of  vindicating  his  character  ?  We  have  no  right  to  extend  the 
privilege  beyond  what  is  already  established.  If  the  legislature 
hIiouUI  think  it  right  to  extend  it  to  certain  meetings,  it  might 
be  very  dt'.sirjible ;  but  that  is  not  for  us,  sitting  here,  to  con- 
f^ideiV'  And  Wi2:htman,JJ.,  saysQ:  "Prim^  facie,  whoever 
jiublishes  what  is  libellous  is  liable  to  an  action,  unless  he  car 
Hhow  that  it  is  either  true  or  that  the  publication  is  warranted 
by  reason  of  its  being  a  faithful  report  of  a  judicial  or  it  may 
]>e  of  a  parliamentary  proceeding." 

It  is  not  contended  that  the  matter  here  is  privileged  as  a  pro- 
c^eeding  in  parliament ;  for,  it  was  not  laid  on  the  table  of  the 
House  of  Commons  or  published  by  its  orders,  but  was  pub- 
lished some  time  (I  believe  a  month  or  two)  before  the  meeting 
of  parliament ;  and  matter  is  not  privileged  because  it  is  mtendetl 
to  be  laid  before  parliament. 

Secondly,  is  the  publication  of  this  letter  in  the  nature  of  fair 
discussion  or  criticism  on  matter  before  the  public,and  of  such 
a  character  that  the  judge  can  on  this  ground  remove  it  from 
the  jury  ?  This  question  depends  to  some  extent  on  the  one 
which  I  have  been  considering.  Assuming  that  the  communi- 
cations of  the  plaintiff  to  the  Admiralty  were  not  confidential, 
though  this  is  not  clear,  this  letter  does  not  appear  to  me  to  be 
in  the  nature  of  a  public  discussion.  It  never  need  have  been 
published  at  all.  Portions  of  the  correspondence  are  not  pub- 
lished. The  plaintiif,  or  those  who  agree  with  him,  might  have 
had  no  opportunity  of  discussing  it;  and,  if  they  ultimately 
have,  it  is  under  great  disadvantage,  and  after  seriously  inju- 
rious effects  may  liave  been  produced.  Ilere,  moreover,  it  is 
the  privileged  reporter  to  the  Board  who  is  the  critic,  and  not 
the  publisher. 

Xo  doubt  the  communications  of  the  plaintiff  were  not 
marked  "private  and  confidential,"  and  he  seems  to  have  pub- 
616]  lished  in  *8ome  other  form  his  plans  for  ships ;  bnt  the 
proposals  here  were  submitted  to  the  consideration  of  the  Board 
of  Admiralty,  and  can  hardly  bo  said  to  be  documents  tendered 
to  the  public  for  general  discussion.  Whatever  .the  plaintitt* 
O  26  L.  J.  (Q.B).,  at  p.  107. 
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might  have  published  elsewhere  on  the  subject,  it  would  have 
been  but  fair,  before  treating  them  as  a  subject  of  public  criti- 
cism, to  have  informed  him  that  they  were  to  be  so  treated,  and 
to  have  given  him  an  opportunity  of  revising  them.  But,  assum- 
ing the  plaintift^'s  proposals  were  not  confidential,  and  that, 
in  submitting  them  to  the  Board,  he  had  submitted  them  to  the 
public,  the  letter  of  Sir  Spencer  Robinson  was  so  ;  at  least  he 
seems  so  to  regard  it  in  the  penultimate  paragraph  ;  and,  if  not 
privileged  as  being  so  far  confidential  that  it  is  a  communication 
addressed  only  to  the  Board  to  which  he  writes,  this  would  only 
make  him,  if  I  am  right,  liable  to  an  action  for  libel,  as  the 
publisher  of  it. 

Then,  can  reflections  on  "  the  known  antecedents  of  an  au- 
thor" be  said  by  the  Court  to  be  in  the  nature  of  fair  discussion 
or  argumentative  controversy  ?  The  reference  to  antecedents 
can  hardly  be  taken  to  apply  otherwise  than  to  the  man,  and  not 
to  the  proposals  then  made  by  him,  as  these  would  speak  for 
themselves  to  an  expert  Whether  it  be  right  to  say  that  the 
observations  on  his  antecedents  are  fiiir,  upon  a  review  of  his 
antecedents,  seems  to  me  to  be  a  question  for  the  jury.  Assum- 
ing all  the  other  points  against  the  plain tifl:',  is  the  Court  which 
is  to  decide  this  question  to  say,  this  is  public  criticism  of  pub- 
lic matter,  and  this  discussion  is  fair  and  is  privileged ;  we,  the 
judges,  are  of  opinion  that  it  is  so,  and  remove  it  from  the  jury  ? 

The  freedom  which  is  conceded  to  fitir  discussion  and  com- 
ment applies,  as  I  understand  it,  to  a  discussion  of  matters  duly 
before  the  public,  a  book  submitted  to  public  criticism;  a  pro- 
ceeding in  a  law  Court;  debates  in  parliament ;  the  public  con- 
duct of  public  functionaries,  of  soldiers  in  the  field,  &c.  A 
report  to  a  board  is  not  of  this  nature.  If  it  were,  this  con- 
sequence would  follow,  that,  upon  any  plan  submitted  toa  board, 
an  official  might  make  honsi  fide  a  report  which  is  libellous  and 
privileged  ;  then,  another  official  on  the  board  might  republish, 
also  bouS  fide,  this  privileged  but  otherwise  libellous  communi- 
cation, and  a  third  person  sell  it  for  profit,  and  the  person  in- 
jured has  no  legal  remedy.  But,  even  *concedingall  this,  [617 
is  not  a  question  for  the  jury  whether  the  expressions  were  not 
what  I  may  call  extra  viam,  whether  or  not  they  exceeded  the 
l)ounds  of  fair  criticism,  and  were  relevant  ?  I  cannot  bring  my 
uiind  to  think  that,  in  any  view  of  the  other  questions,  this  one 
must  not  be  for  the  jury. 

It  was  in  nowise  admitted,  but  strenuously  denied  at  the  bar, 
that  this  publication  was  a  fair  comment.  Indeed,  for  the  coun- 
sel for  the  plaintiff  to  have  admitted  that  it  was,  would  have 
been  to  admit  themselves  out  of  Court  on  their  strongest  point. 
Whether  the  report  was  faithful  and  correct,  and  whether  the 
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conuTients  were  fair  and  reasonable,  was  a  question  left  to  the 
jury  in  Wason  v.  Waller  (*);  and  the  Court  of  Exchequer,  in 
Beatson  v.  Skene  (*),  considered  that,  where  matters  of  fact  were 
involved,  the  question  of  relevancy  was  for  the  jury. 

Though  fully  impressed  with  the  probability  that  I  must  be 
wrons^in  differing  from  opinions  of  so  much  weight,  I  feel  com- 
]>elle(i  to  say  that  in  my  judgment  this  rule  should  be  made 
absolute. 

WiLLES,  J.  This  was  a  rule  to  set  aside  a  nonsuit,  argued 
before  my  brothers  Byles,  Brett,  and  Grove,  and  myself.  1  pro- 
eeod  to  deliver  the  judgment  of  the  two  former  and  mj'self. 

Tlie  action  was  of  libel,  brought  by  the  plaintiff,  a  naval  archi- 
tect, against  the  Queen's  printer,  for  selling  across  the  counter, 
in  the  regular  course  of  business,  a  "  blue  book"  ordered  to  be 
printed  in  the  year  1870  by  the  Lords  of  the  Admiralty,  acting 
on  behalf  of  ller  Majesty,  to  be  presented  to  parliament  in  ex-. 
planation  of  the  conduct  of  the  board  touchingthe  reconstruction 
of  the  navy  —  a  subject  to  which  attention  had  just  then  been 
called  by  the  disaster  to  Her  Majesty's  ship  CujHuin.  In  that 
blue  book  was  contained  a  criticism  of  a  proposal  sent  in  by  the 
plaintiff*  on  the  17th  of  April,  1867,  to  the  admiralty,  of  what  he 
described  as,  and  what  unquestionably  was,  a  matter  of  national 
importance,  namely,  a  mode  of  dealing  with  wooden  ships  to 
fit  them  by  iron  platincr  for  the  novel  requirements  of  vessels 
of  war,  and  further  explained  by  a  letter  of  the  plaintiff  of  the 
27th  of  July,  1867  (blue  book  il4),  urging  the  importance  of 
618]  the  proposal,  and  *repeating  his  request  that  the  proposal 
should  be  at  once  tested  b}^  converting  the  Duncan  or  Gibraltar 
according  to  his  letter  of  the  17th  of  April.  Those  proposals 
were  from  time  to  time  submitted  to  the  naval  advisers  of  the 
admiralty  for  their  consideration,  and  were  objected  to,  and 
finally  strongly  disapproved  of  by  Sir  Spencer  Robinson,  the 
controller  of  the  navy,  in  reports  set  forth  in  the  blue  book,  and 
especially  in  the  report  in  the  blue  book,  pp.  116, 117,  and  con- 
taining, as  it  is  insisted  by  the  plaintiff,  libellous  strictures  upon 
his  experience  and  capacity  to  deal  with  this  special  subject  of 
reconstruction. 

This  report  contained  a  scientific  criticism  of  the  plaintifTs 
plan,  and  concluded  with  the  followins^  passage,  upon  which 
alone  the  charge  of  libel  is  founded  :  "  These  plans  would  have 
no  weight  whatever  from  the  known  antecedents  of  their  au- 
thor; but  they  derived  weight  from  the  approval  of  Mr.  Watts, 
the  late  chief  constructor  of  the  nav}-.  Their  Lordships  may, 
therefore,  see  fit  to  send  a  copy  of  the  correspondence  confiden- 
tially to  that  gentleman,  in  order  that  he  may  have  an  oppor- 

(0  Law  Rep.,  4  Q.  B.,  73.  O  5  H.  &.  N.,  838 ;  29  L.  J.  (ExOi  430. 
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tunity  of  offering  to  their  Lordships  any  explanations  which  he 
may  consider  desirable  with  regard  to  it.  To  Mr.  Henwood 
himself  I  think  it  is  only  necessary  to  say  that  their  Lordships 
have  had  the  whole  question  reconsidered,  and  are  quite  satisfied 
that  no  satisfactory  conversion  of  the  wooden  line-of-battle  ships 
can  bo  made  on  his  pl^n  :  and  I  beg  leave  to  submit  that  he  be 
so  informed. '*  Unless  that  passage  be  libellous,  there  is  noth- 
ing objectionable  in  the  report.  The  declaration  complains  of 
that  passage  only ;  and  the  innuendo  is  not  of  any  personal  at- 
tack upon  the  plaintiff's  character,  but  simply  "  meaning  that 
the  said  plans  so  submitted  by  the  plaintiff  to  the  Lords  of  the 
Admiralty  as  aforesaid  were  xoorthlessJ^ 

To  determine  the  force  and  bearing  of  this  alleged  libel,  it 
may  be  proper  to  consider  the  evidence  of  the  plaintiff  himself 
at  the  trial,  givins:  an  account  of  his  qualifications  and  the  cir- 
cumstances which  led  to  his  proposal,  in  substance  as  follows  : 
He  was  educated  as  a  sliipbuilder  in  the  regular  way,  went  to 
sea  to  acquire  a  practical  knowledge  of  the  subject,  entered  into 
the  service  of  Messrs.  Mare  and  Co.,  of  Blackwall,  whom  he  de- 
scribed as  the  largest  ship  builders  in  En^^land,  and  who  built 
ships  for  foreign  countries,  and  remained  m  their  employment 
for  eight  years,  during  which  *he  became  their  chief  as-  [619 
sistant.  He  then  became  manager  of  the  Hillwall  Company, 
and  so  remained  for  five  years;  and  there  he  had  great  experi- 
ence in  all  classes  of  iron  ships,  and  had  built  wooden  gun  boats. 
He  was  ''  concerned ''  there  in  building  the  NorihumberUmdy  the 
largest  iron-clad.  He  did  not  design  the  ships  which  he  was 
concerned  in  building.  He  designed  the  BurodUj  of  2000  tons, 
for  the  Peninsular  and  Oriental  Steam  Ship  Company.  In  1865, 
he  went  into  business  on  his  own  account  as  a  merchant-ship 
builder,  and  built  in  that  trade  two  or  three  barges.  He  had 
not  built  any  ships  himself  since  he  set  up  in  business;  but  he 
had  superintended  the  building  of  two  merchant  steamers  for 
the  Roman  government  about  1867,  for  carrying  stores  and 
troops,  not  iron-clads.  He  had  not  superintended  any  others 
he  had  been  so  occupied  in  designing.  He  had  not  designed 
any  ships  that  had  been  constructed.  Soon  after  setting  up  as 
as  merchant'Ship  builder,  he  started  as  a  naval  architect  and  con- 
sulting ship-builder,  and  had  been  consulted  by  agents  of  foreign 
countries,  Portugal,  Prussia,  and  Italy,  who  had  become  ac- 
quainted with  him  at  Mare's,  but  did  not  build  or  design  any- 
thing for  them,  nor  was  he  paid  for  the  consultations.  He  was 
consulted  by  Captain  Coles  and  Admiral  Halstead.  He  designed 
some  iron-clad  turret-ships  for  Captain  Coles  and  AdmiralHal- 
stead,  and  was  engaged  on  Admiral  Halstead's  designs  for  three 
years  before  the  trial.  In  1866,  the  idea^cama  into  his^headof 
3  Eno.  Rep.]  52 
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converting  the  wooden  ships  of  the  navy  into  iron-clad  turret- 
ships,  and  he  submitted  his  plans  to  Mr.  Watts  and  Admiral 
Halstead,  who  approved  of  them,  and  advised  their  being  sub- 
mitted to  Mr.  liobert  Napier,  of  Glasgow,  In  August  or  Sep- 
tember, 1866,  he  inclosed  a  general  sketch  of  his  proposal  to  the 
Admiralty,  who  applied  for  further  particjilai;^,  which  were  sup- 
plied ;  and,  after  a  correspondence,  the  proposal  was  rejected 
in  October,  1866.  The  plaintiff  published  his  designs  to  others 
besides  the  Admiralty.  His  general  proposal  was  inserted  in  the 
Evgineer  newspaper  as  a  matter  of  national  importance ;  and  it 
was  extensively  commented  upon  by  the  press  in  all  the  daily 
papers.  That  discussion  led  the  plaintiff  m  April,  1867,  to  re- 
new his  application  to  the  Admiralty  by  a  more  specific  pro- 
posal, and  to  request  the  Admiralty  to  try  his  system  by  con- 
verting Her  Majesty's  ship  the  Duncan  or  the  Gibraltar  upon  his 
620]  *plan;  whereupon  the  correspondence  already  mentioned 
took  place,  and  the  alleged  libellous  report  was  made.  That  cor- 
respondence ended  in  a  formal  rejection  of  the  proposal  in  Decem- 
ber, 1867.     The  designs  were  at  the  Paris  Exhibition  of  1867. 

The  proposal  to  the  Admiralty,  therefore,  was  made  by  a  per- 
son who  may  have  had  considerable  experience  in  shipbuilding, 
wooden  and  iron,  but  not  on  his  own  account ;  who  had  designed 
iron  ships  that  had  not  been  constructed,  and  had  much  con- 
sidered iron-clads,  but  not  been  practically  engaged  in  designings 
any  that  had  been  constructed  and  whose  proposal  was  made 
upon  a  subject  about  which  he  may  have  thought  a  good  deal 
but  experimented  little  or  nothing,  and  as  to  which  it  was  fairly 
open  to  an  honest  critic  without  malice  to  say  that  the  "  antece- 
dents "  of  this  gentleman,  who  is  not  either  a  practical  builder 
or  even  a  designer  of  the  class  of  vessel  in  question,  do  not  make 
his  opinion  upon  this  particular  line  of  military  marine  archi- 
tecture of  weight,  except  so  far  as  they  derive  it  from  the  ap- 
proval of  those  who  have  had  practically  to  do  with  such  work, 
like  Mr.  Watts,  the  former  controller  of  the  navy,  and,  in  the 
words  of  the  innuendo,  that  his  "  plans  were  worthless." 

It  was  admitted  at  the  trial,  and  upon  the  argument  before 
this  Court,  that  the  defendant  acted  in  fact  bonS  fide,  and  with- 
out malice ;  and  no  suggestion  was  made  or  evidence  given  of 
malice  against  the  plaintiff  at  the  admiralty  or  elsewhere;  but 
it  was  insisted  on  the  part  of  the  plaintiff  that  the  occasion  was 
not  a  privileged  one,  and  that,  in  spite  of  his  honesty  and  the 
absence  of  malice,  the  defendant  was  nevertheless  liable,  because 
the  statement  complained  of  was  calculated,  or  might  be  thought 
by  a  jury  to  be  calculated,  to  throw  doubt  upon  the  plaintiff's 
previous  experieuce  in  the  particular  line  of  naval  architecture 
upon  which  he  assumed  to  give  advice,  which  doubt  (so  far  as 
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it  18  expressed)  constitutes  the  whole  sting  of  the  expressions 
complained  of  in  the  controller's  letter.  And  the  plaintift*  in- 
sisted that  good  faitli  and  absence  of  malice,  however  they  might 
affect  the  anionnt  of  damages,  did  not  justify  or  excuse  the  primfi 
facie  libellous  matter. 

The  learned  Judge,  Brett,  J.,  however,  nonsuited  the  plaintiff, 
not  upon  the  ground  that  the  defendant  was  the  Queen's  printer, 
*nor  that  he  had  acted  in  the  ordinary  course  of  business,  [621 
nor  that  he  had  authority  from  a  public  department,  nor  upon  the 
ground  that  the  report  was  to  be  presented  to  parliament,  and 
would  at  all  events  become  public  in  a  few  days,  all  which  pal- 
liations would,  as  was  argued,  have  been  insufficient;  but  upon 
the  ground  that  every  man  has  a  right  to  discuss  freely,  so  long 
as  he  does  it  honestly  and  without  malice,  any  subject  in  which 
the  public  are  generally  interested,  to  state  his  own  views  and 
to  advance  those  of  others  for  the  consideration  of  all  or  any  of 
those  who  have  a  common  interest  in  the  subject;  and  that, 
whilst  he  does  so,  he  has  a  privilege  attaching  to  such  right  of 
free  discussion,  of  the  same  character  which  has  been  held  to 
attach|in  numerous  instances  in  which  liberty  of  speech  has  been 
allowed  upon  grounds  of  public  and  social  convenience,  where 
the  speaker  or  writer  and  the  person  or  persons  addressed  have 
had  a  duty  or  interest  in  common,  the  existence  of  which  is  held 
to  rebut  the  inference  of  malice. 

Of  this  class  are  cases  of  characters  givento  servants,  either 
in  dismissing  them,  Taylor  v.  Hawkins  (*) ;  S^HKtville  v.  Hawkins 
(^) ;  Manby  v.  Wiii  (^) ;  or  in  advising  others  not  to  employ  them, 
even  though  the  advice  be  not  asked  for,  Paitison  v.  Jones  (*), 
per  Bayley,  J. ;  Gardner  v.  Slack  (*) ;  of  advice  given  to  another, 
as  to  the  character  of  a  person  with  whom  marriage  was  con- 
templated, Todd  V.  Hawkins  (^),  per  Alderson,  B. ;  of  information 
that  a  robbery  had  taken  place,  Kine  v.  Sewell  (J) ;  of, a  handbill 
offering  a  reward  for  the  recovery  of  bills  of  exchange,  stating 
that  they  were  suspected  of  being  embezzled  by  the  plaintiff*, 
such  handbill  being  published  for  the  protection  of  the  person 
liable  on  the  bills,  or  to  secure  the  conviction  of  the  offender, 
Finden  v.  Westlake  (®) ;  of  complaints  to  public  officers  of  the 
conduct  of  pereons  in  their  employment,  Blake  v.  PilfoUl  (•) ; 
Woodward  v.  Lander  ('°) ;  of 'fair  criticisms  of  literary  or  other 
*works,  Tabari  v.  Tipper  ("),  Fryer  v.  Kinnersley  ("),  of  [622 

(')  16  Q.B.,  308 ;  20  L.J.  (Q.B.).  313.  (»)  M.  &  M..  461,  per  Tindal.  C.J. 

(•)  10  C.  B.,  683 ;  20  L.  J.  (C.  P.),  131.  (")  1  M.  &  Rob.,  198,  per  Taunton.  J. 

(»)  18  C.  B.,  644 ;  25  L.  J.  (C.  P.),  204.  O"")  6  C.  &  P..  548.  per  Alderson.  B. 

C)  8  B.  &  C.  678.  (")  1  Camp.,  350.  per  Lord  EUenbor- 

(•)  13  Q.B..  756 ;  18  L  J.  (Q.B.).  C34.  ough. 

(•)  8  C.  &  P..  88.  n  15  C.  B.  (N.S.),  332 ;  33  L.  J.  (C.P.) 

C)  3  M.  &  W.,  397.  96. 
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places  of  public  resort,  Dibdin  v.  Swan  (*),  or  of  the  persons  who 
perform  there,  Gregory  v.  Duke  of  Brunswick  (^,  or  of  other  pro- 
ceedings of  a  character  in  wliich  the  public  have  an  interest, 
Dunne  v.  Anderson  i^). 

The  principle  upon  which  these  cases  are  founded  is  a  uni- 
versal one,  that  the  public  convenience  is  to  be  preferred  to 
private  interests,  and  that  communications  which  the  interests 
of  society  require  to  be  unfettered  may  freely  be  made  by  persons 
acting  honestly  without  actual  malice,  notwithstaudinff  that  they 
involve  relevant  comments  condemnatory  of  individuals.  In 
Toogood  V.  Spyring  (*),  Parke,  B.,  stated  the  law  as  follows :  "  In 
general,  an  action  lies  for  the  malicious  publication  of  statements 
which  are  false  in  fact  and  injurious  to  the  character  of  another 
(within  the  well  known  limits  as  to  verbal  slander) ;  and  the  law 
considers  such  publication  as  malicious,  unless  it  is  fairly  made 
by  a  person  in  the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs  iu 
matters  where  his  interest  is  concerned.  In  such  cases,  the  oc- 
casion prevents  the  inference  of  malice  which  the  law  draws 
from  unauthorized  communications,  and  affords  a  qualified  de- 
fence depending  upon  the  absence  of  actual  malice.  If  fairly 
warranted  by  any  reasonable  occasion  or  exigency,  and  honestly 
made,  such  communications  are  protected  for  the  common  pro- 
tection and  welfare  of  society ;  and  the  law  has  not  restricted 
the  right  to  make  them  within  any  narrow  limits."  In  Harrison 
V.  Bush  (*),  where  an  elector  of  Frome  petitioned  the  Home 
Secretary,  stating  that  the  plaintiff,  a  magistrate  of  the  borough, 
had  made  speeches  inciting  to  a  breach  of  the  peace,  and  pray- 
ing an  inquiry  and  that  the  Home  Secretary  should  advise  her 
Majesty  to  remove  the  plaintiff  from  the  commission  of  the  peace, 
such  petition  was  held  to  be  privileged ;  and  Lord  Campbell, 
expressing  the  opinion  of  the  Court  of  Queen's  Bench,  stated 
623]  the  rule  to  be  that  "a  communication  made  bonS  tide 
upon  any  subject  matter  in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged, 
if  made  to  a  person  having  a  corresponding  interest  or  duty, 
although  it  contain  criminatory  matter  which  without  this  pri- 
vilege would  be  slanderous  and  actionable."  In  the  present 
case,  little  need  be  said  to  show  that  the  communicator  had  both 
an  interest  and  a  duty  in  the  subject  matter.  And,  he  added, 
that  duty  '•  cannot  be  confined  to  legal  duties  which  may  be  en 
forced  by  indictment,  action,  or  mandamus,  but  must  include 
moral  and  social  duties  of  imperfect  obligation."  And  in  WhUc- 
ley  V.  Adiims  (*),  in  this  Court,  Erie,  C.J^,  Williams,  J.,  Keating, 

O  1  Eflp.,  28.  per  I^rd  Kenyon.  («)  1  C.  M.  &  R ,  181. 

O  1  Car.  &'K.,  24.  per  Tindal.  C.J.  (*)  5  E.  &  B.,  344 ;  25  hX  (0.8.),  35. 

O  K.  &  M.,  287;  3  Bing..  88.  per  Be&t.  CJ.      (•)  15  C.  B.  (N.S.). 392;  33  L,J.  (CP.).  80. 
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J.,  and  Byles,  J.,  acted  upon  the  rule  in  the  terms  that  "  a  com- 
munication made  bonfi  fide  upon  any  subject  matter  in  which 
the  party  communicating  has  an  interest,  or  in  reference  to 
which  he  has,  or  honestly  believes  he  has,  a  duty,  is  privileged, 
if  made  to  a  person  having  a  corresponding  interest  or  duty, 
although  it  contains  criminatory  matter  which  without  this  in- 
terest would  be  slanderous  or  actionable." 

It  is  clear  that  the  privilege  so  established  in  respect  of  duty 
or  interest,  however  necessary  and  valuable,  must  be  exercised 
within  the  limits  which  the  interest  or  duty  indicates,  and  that, 
in  many  of  the  instances  of  privilege  to  which  reference  has  been 
made,  a  public  statement  to  an  individual  not  having  any  in- 
terest in  the  matter  might  be  held  libellous.  The  statement 
must  be  such  as  the  occasion  warrants,  and  made  to  a  person 
who  is  interested  in  receiving  it.  The  mere  fact  of  the  presence 
of  a  person  uninterested  has  been  held  to  be  insufficient  to  take 
away  the  privilege,  as  in  many  of  the  cases  as  to  master  and 
servant;  but  the  statement  to  a  person  wholly  uninterested 
would  in  such  case  be  defamatory,  as,  for  instance,  in  the  case 
of  u  joint  stock  company,  the  publication  of  a  defamatory  report 
of  the  auditors  of  the  company  to  the  shareholders,  whom  alone 
it  interested,  might  be  privileged,  whilst  its  general  publication 
might  be  libellous :  Lawless  v.  Anglo-Egyptian  Cotton  and  Oil 
Co.  (*)  In  others  of  the  cases  referred  to,  the  publication  has 
been  held  to  be  privileged,  though  made  in  the  form  of  a  hand- 
bill, or  a  statement  in  a  newspaper,  *where  the  subject  [624 
was  one  in  which  the  public  had  an  interest;  and  this  was  re- 
markably the  case  in  Wason  v.  Walter  (^),  where  the  subject 
received  the  most  elaborate  and  satisfactory  consideration. 
In  that  case,  the  Times  newspaper  published  a  debate  in  the 
House  of  Lords  touching  a  petition  presented  by  the  plaintift'to 
the  House,  charging  an  eminent  judge  with  misconduct ;  in  the 
course  of  which  deoate  the  Lord  Chancellor  commented  upon 
the  plaintiff's  conduct  as  false,  cowardly,  and  malicious.  The 
Times  also  published  a  leading  article,  in  which  the  conduct  of 
the  plaintiff  was  severely  discussed,  and  characterized  as  false 
and  malicious.  The  Lord  Chief  Justice  Cockburn  held  that  the 
publication  of  the  debate,  if  honest,  bonfi  fide,  and  truthful,  was 
justifiable  and  not  the  subject  of  a  civil  action,  upon  the  same 
or  even  stronger  grounds  than  those  which  justify  the  publica- 
tion of  proceedings  in  a  Court  of  justice.  As  to  the  leading 
article,  which,  so  to  speak,  was  a  statement  to  the  whole  world, 
the  Lord  Chief  Justice  held  that  the  occasion  was  privileged,  in 
the  absence  of  majice ;  and  left  it  to  the  jury,  in  eftect,  to  say 
whether  the  article  was  one  which  could  be  ascribed  to  mali- 
0  Law  Rep.,  4  Q.  B.,  263.  (')  Law  Rep.,  4  Q.  B.,  78. 
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eious  and  sinister  motives,  or  only  a  fair  comment.  The  .Court 
affirmed  the  ruling  of  the  Lord  Chief  Justice  upon  both  points  ; 
and  upon  the  latter,  as  to  the  publication  of  the  leading  article, 
which,  it  may  be  observed,  stood  in  no  better  or  worse  position 
in  point  of  law  than  a  letter  addressed  or  a  book  sold  by  one 
member  of  the  public  to  another  or  other  members  of  the  pub- 
lic, containing  the  same  language,  the  judgment  ^vas  as  follows : 
"We  are  of  opinion  that  the  direction  given  to  the  jury  was 
perfectly  correct.  The  publication  of  the  debate  having  been 
justifiable,  the  jury  were  properly  told  that  the  subject  was,  for 
the  reasons  we  have  alreadj'  adverted  to,  pre-eraifiently  one  of 
public  interest "  (affecting,  as  it  did,  the  conduct  of  one  of  the 
public  servants  of  the  state,  which  had  been  brought  by  the 
plaintiff  under  the  notice  of  parliament),  "  and  therefore  one 
on  which  public  comments  and  observations  might  properly  be 
made,  and  that  consequently  ifie  occasion  was  privileged^  in  the  ab- 
sence of  malice.  As  to  the  latter,  the  jury  were  told  that  they 
must  be  satisfied  that  the  article  was  an  honest  and  fair  comment 
on  the  facts;  in  other  words,  that,  in  thetirst  place,  they  must  be 
625]  satisfied  that  the  *comment8  had  been  made  in  an  honest 
belief  in  their  justice,  but  that  this  was  not  enough,  inasmuch 
as  such  belief  mi^ht  originate  in  the  blindness  of  party  zeal,  or 
personal  and  political  aversion;  that  a  person  taking  upon  himself 
publicly  to  criticise  the  conduct  or  motives  of  another,  must 
bring  to  the  test,  not  only  an  honest  sense  of  justice,  but  also  a 
reasonable  degree  of  judgment  and  moderation,  so  that  the  re- 
sult may  be  what  a  jury  should  deem^  under  the  circumstances 
of  the  case,  a  fair  and  legitimate  criticism  on  the  conduct  and  motives 
of  the  party  who  is  the  object  of  censure." 

That  decision  necessarily  involves  the  conclusion  that  the  fair 
and  honest  discussion  of  or  comments  upon  a  matter  of  public 
interest  is  in  point  of  law  privileged,  and  that  it  is  not  the  sub- 
ject of  an  action,  unless  the  plaintiff  can  establish  malice. 

The  case  of  Stockdale  v.  Hansard  (*),  so  much  relied  upon  in 
the  argument  in  this  Court  to  show  that  no  privilege  existed  iu 
respect  of  the  discussion  of  public  questions,  was  thus  distin- 
guished in  the  judgment  in  Wasonw  Walter  i^):  "  The  position 
that  the  order  of  the  house  of  Commons  cannot  render  lawful 
what  is  contrary  to  law,  still  less  that  a  resolution  of  the  house 
can  supersede  the  jurisdiction  of  a  Court  of  law,  under  the  garb 
of  privilege,  can  have  no  application  where  the  question  is,  not 
whether  the  act  complained  of,  being  unlawful  at  law%  is  ren- 
dered lawful  by  the  order  of  the  house,  or  protected  by  the  as- 
sertion of  its  privilege,  but  is,  independently  of  such  order  or 
assertion  of  privilege,  in  itself  privileged  and  lawful."     This  is 

0  9  A.  &  R,  1.  O  Law  Rop.,  4  Q.  B.,  at  p.  87. 
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obvious  when  it  is  considered  that,  in  Slockdale  v.  Hansard  (^), 
the  question  arose  npon  demurrer,  so  that  the  plaintift'  was  en- 
titled upon  the  argument  to  assume  that  if  the  case  went  to  trial 
he  could  give  evidence  of  actual  malice,  and  the  defence  set  up 
was  an  absolute  justification,  not  a  privilege,  in  the  absence 
of  actual  malice.  In  Slockdale  v.  Hansard  (^)  the  defendant 
claimed  under  the  authority  of  one  House  of  Parliament  the 
same  absolute  exemption  from  suit  which  by  the  general  law 
of  the  land,  upon  grounds  of  public  policy,  protects  a  witness  or 
person  making  an  affidavit  in  the  course  of  an  action,  or  a  per- 
son speaking  or  writing  in  the  course  of  a  judicial  proceeding, 
civil  or  military,  from  liability  even  in  respect  of  statements 
wilfully  false  and  malicious :  lievis  v.  *Smth  (*) ;  Hender-  [626 
son  V.  Broomkead  (') ;  Dawkins  v.  Lord  F.  Poidcl  (*) ;  Dawkins  v. 
L&rd  Rokeley  («). 

The  defendant  in  this  case,  like  the  defendant  in  W(Vion  v. 
Walter  (*),  claims  no  such  absolute  exemption,  but  only  the 

{)rivilege  of  every  subject  of  the  realm,  to  discuss  matters  of  pub- 
ic interest  honestly  and  without  actual  malice. 

The  judgment  in  Wason  v.  Waller  (*)  further  recognized  the 
doctrine  that  the  effect  of  a  privileged  occasion,  the  existence 
of  which  it  is  for  the  judge  to  determine  as  matter  of  law,  rebuts 
the  legal  inference  of  malice,  and  that  the  plaintiff  must  fail 
unless  he  can  prove  malice  in  fact.  "In  the  English  law  of 
libel  (^),  malice  is  said  to  be  the  gist  of  an  action  for  defamation. 
And,  though  it  is  true  that  by  malice,  as  necessary  to  give  a 
cause  of  action  in  respect  of  a  defamatory  statement,  legal  and 
not  actual  malice  is  meant,  by  which  legal  malice,  as  explained 
by  Bayley,  J.,  in  Bromage  v.  Prosser  (*),  is  meant  no  more  than 
the  wrongful  intention  which  the  law  always  presumes  as  ac- 
companying a  wrongful  act,  without  any  proof  of  malice  in  fact ; 
yet  the  presumption  of  law  may  be  rebutted  by  the  circum- 
stances under  which  the  defamatory  matter  has  been  uttered  or 
published;  and  if  this  should  be  the  case,  though  the  character 
of  the  party  concerned  may  have  suffered,  no  right  of  action 
will  arise.  *The  rule,' says  Lord  Campbell,  in  the  case  of' 
Taylor  v.  Hawkins  ('),  is,  that,  if  the  occasion  be  such  as  repels 
the  presumption  of  malice,  the  communication  is  privileged,  and 
the  plaintiff  must  then,  if  he  can,  give  evidence  of  (actual) 
malice.'" 

Where  privilege  exists,  the  burthen  of  proof  of  actual  malice 
rests  upon  the  person  who  complains.    If  there  is  no  evidence 

(«)  0  A.  &  R,  1.  (•)  Cam.  Scac.  H.  Vac ,  1872. 

C)  18  C.  B.,  126 ;  85  L.  J.  (C.P.)»  ^^^'         (")  Law  liep.,  4  Q  B.,  73. 
O  4  H.  &  N.,  569  ;  28  L.  J.  (Ex.),  860.        (')  Jaw  Rep.,  4  Q.  B.,  at  p.  87. 
O  Law  Rep.,  5  Q.  B.,  94.  (")  4  B.  &  C,  255. 

(■)  16  Q.  B.,  at  p.  321. 
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of  such  malice,  it  is  the  duty  of  the  judge  to  direct  a  nonsuit  or 
a  verdict  for  the  defendant :  SomervUe  v.  Hawkins  (^) ;  Spill  v. 
Maule{^). 

In  the  present  case,  there  was  no  suf^gestion  and  no  evidence 
of  malice  in  any  one.  The  honesty  of  the  publication  and  the 
absence  of  malice  were  admitted;  and  there  was  nothing  to  be 
627]  decided  *excepti:he  question  of  law,  whether  the.  occasion 
was  privileged.     The  learned  judge  ruled  that  it  was. 

In  substance,  the  defendant  communicated  to  another  member 
of  the  public  a  statement  of  the  Lords  of  the  Admiralty  and  the 
public  officers  under  their  control,  accounting  f^r  their  proceed- 
ings as  to  the  reconstruction  of  the  navy.  This  statement  wa.s 
made  by  public  servants  intrusted  by  the  crown  with  the  charge 
of  the  most  important  defence  of  the  countrj',  in  w^hich  every 
subject  of  the  Queen  had  an  interest  of  the  deepest  character; 
and  the  statement  would  have  been  garbled  and  incomplete, 
unless  it  set  forth  the  very  discussion  which  the  plaintiff's  own 
suggestions  naturally  and  necessarily  challenged  and  provoked. 
It  13  vainly  suggested  that  those  proposals  of  the  plaintift"  were 
private  and  confidential.  There  was  no  stipulation  that  they 
should  be  so  considered.  They  were,  moreover,  simultaneously 
published  by  the  plaintiff,  and  exposed  to  honest  criticism  at 
home  and  abroad.  The  plaintiff's  proposal  was  made  upon  a 
subject  of  public  interest,  to  agents  of  the  crown,  who  were 
bound  to  consider  and  criticise  what  was  put  forward  by  the 
plaintiff,  if  they  thought  it  of  sufficient  importance  to  be  dis- 
cussed, which,  as  against  him,  it  must  be  taken  to  have  been  ; 
and,  in  the  course  of  that  criticism  and  discussion,  the  merits  of 
his  plans  and  the  previous  experience  and  judgment  of  the  sug- 
gester  on  the  subject  with  which  he  dealt  were  relevant  subjects 
of  remark.  The  occasion,  therefore,  was  one  in  which  the  al- 
leged libeller  and  every  member  bf  society  to  whom  he  might 
issue  the  blue  book  had  in  common  with  the  plaintiff  an  inter- 
est incomparably  greater  than  that  which  in  so  many  cases  has 
been  held  to  carry  a  privilege  essential  to  freedom,  and  which, 
in  the  absence  of  malice,  is  answer  to  the  action. 

To  prevent  any  misconstruction  of  this  judgment,  it  may  be 
proper  to  say  that  we  agree  with  the  learned  judge  in  attribut- 
ing no  legal  weight  to  the  high  authority  under  which  the  pub- 
lication took  place,  nor  to  the  particular  object  for  which  the 
documents  were  printed,  and  to  add  that  the  jury  in  civil  cases, 
equally  as  in  criminal  cases,  are  the  proper  tribunal  to  determine 
the  question  of  libel  or  no  libel.  This  was  affirmed  by  the  decla- 
tory  act  of  1792,  (32  Geo.  23  c.  68),  and  has  been  often  recognized : 

(»)  10  C.  B.,  683 ;  20  L.  J.  (C.P.),  131.  O  Law  Rep  ,  4  Ex.,  282. 
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see  per  *Lord  Weiisleydale,  in  ParmiUr  v.  Coupland  (').  But  [628 
it  is  not  competent  for  the  jury  to  tind  this,  upon  a  privileged 
occasion,  relevant  remarks  made  bonfi  fide  without  malice  are 
libellous.  As  Lord  Wensleydale  said  in  the  same  case  ('), 
*'  Every  subject  has  a  right  to  comment  on  the  acts  of  public 
men  which  concern  him  as  a  subject  of  the  realm,  if  he  do  not 
make  his  commentary  a  cloak  for  malice  or  slander."  It  would 
be  abolishing  the  law  of  privileged  discussion,  and  deserting  the 
duty  of  the  Court  to  decide  upon  this  as  upon  any  other  question 
of  law,  if  we  were  to  hand  over  the  decision  of  privilege  or  no 
privilege  to  the  jury.  A  jury,  according  to  their  individual  views 
of  religion  or  policy  might  hold  the  church,  the  army,  the  navy, 
parliament  itself  to  be  of  no  national  or  general  importance,  or 
the  liberty  of  the  press  to  be  of  no  less  consequence  than  the 
feelings  of  a  thin  skinned  disputant. 

In  actions  of  libel,  as  in  other  cases  where  questions  of  fact, 
when  they  arise,  are  to  be  decided  by  the  jury,  it  is  for  the  Court 
first  to  determine  whether  there  is  any  evidence  upon  which  a 
rational  verdict  for  the  alKrmant  can  be  founded. 

The  whole  argument  to  prove  that  the  case  ought  to  have  been 
left  to  the  jury  was  based  upon  the  primd  facie  case  of  words 
printed,  which  a  jury  might  find  to  be  disparaging  of  the  plaint- 
iff in  stating  that  his  *'  plans  were  worthless."  The  answer  is, 
that  the  privileged  occasion  shifts  the  burthen,  and  that,  in  re- 
spect of  relevant  words,  though  defaniatorj',  the  plaintiff  cannot 
recover  without  proving  malice,  which  he  has  failed  to  do. 

If  the  case  has  been  left  to  the  jury,  and  they  had  found  for 
the  plaintiff,  it  would  have  been  the  duty  of  the  Court  to  set 
aside  that  verdict. 

In  this  judgment  my  brother  Byles  and  Brett  concur.  We 
are  of  opinion  that  the  learned  judge  was  right  in  nonsuiting  the 
plaintiff  and  that  the  rule  to  set  aside  the  nonsuit  ought  to  be 
discharged.  Rule  discharged. 

Attorneys  for  plaintiff:   Wdhhison  ^  Son. 
Attorney  for  defendant :  A.  J.  Bristowe. 

O  0  M.  &  W.,  lOo.  O  6  M.  &  W.,  at  p.  108. 


June  5, 1872. 

♦Stanton  v.  Austin  and  others.  [651 

[T^w  Reports,  7  Common  Pleas,  651.] 

Shipping  —  Construction  of  Charternarty — Notice  of  Ship's  Arrival  at  a 
particular  Dock,  and  Heiulineia  to  receive  Cargo,  * 

In  an  action  hj  a  ship  owner  a^inst  the  charterers  for  not  loading  a  cargo  of 
coals  pursuant  to  a  charterparty  by  the  temiH  of  which  the  owner  engaged  that 
the  Teasel,  then  in  the  jwrt  of  Sunderland,  being  tigiit,&c.,  should  with  all  possi- 
3  Eno.  Rep.1  53 
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l)l»3  dispatch  proceed  direct  to  the  South  Dock.  Sunderland,  and  there  load,  in  the 
usual  and  customary  manner,  at  any  one  of  the  collieries  the  freighters  might 
name,  a  full  cargo  of  coals,  &c.,  which  the  freighters  bound  themselves  to  ship  by 
H  given  day,  for  Calcutta,  the  defendants  pleaded  that  they  had  not  any  notice  of 
the  ship  having  proceeded  to  and  having  arrived  at  the  South  Dock,  and  of  her 
being  ready  to  receive  cargo,  wherefore  they  did  not  nor  could  load : 

Udd,  that  the  allegation  in  the  plea  must  be  treated  as  an  allegation  of  fact, 
meaning  that  by  reason  of  want  of  notice  of  the  ship's  arrival  at  the  dock  and 
being  ready  to  load,  the  defendants  were  prevented  loading  her ;  and  that,  so  read 
the  plea  was  an  answer  to  the  action. 

The  declaration  stated  that  it  was  agreed  by  dnd  between  the 

!:)laintift'  and  the  defendants  that  the  plaintiff's  vessel  Kings- 
tridgCy  then  in  the  port  of  Snnderland,  should  with  all  possible 
dispatch  sail  and  proceed  to  the  South  Dock,  Sunderland,  and 
there  load  a  full  and  complete  caro^o  of  coals  and  coke,  say,  not 
less  than  1600  tons  of  coal  and  600  tons  of  coke,  and,  being  so 
loaded,  proceed  to  Calcutta,  via  the  Cape  of  Good  Hope,  and 
there  deliver  the  same  for  freight  payable  by  the  defendants  to 
the  plaintiff  in  that  behalf;  that  by  the  said  charterparty  it  was 
amongst  other  things  further  agreed  as  follows,  that  is  to  say 
"  the  charterers  guaranty  that  the  ship  shall  be  loaded  by  the 
15th  of  December,  provided  she  is  ready  to  receive  cargo  by  the 
Gth  of  that  month :  Averment  that  the  vessel  sailed  and  pro- 
ceeded to  the  South  Dock,  Sunderland,  aforesaid,  and  was  ready 
to  receive  cargo  by  the  6th  of  December,  and  that  all  conditions 
were  performed  and  things  were  done  and  happened  and  times 
elapsed  necessary  to  entitle  the  plaintiff  to  have  his  vessel  loaded 
by  the  15th  of  December  by  the  defendants,  and  to  sue  them  for 
the  breach  thereinafter  mentioned  :  Breach,  that  the  defendants 
did  not  load  the  said  vessel  by  the  said  15th  of  December,  nor 
until  a  long  time  afterwards,  that  is  to  say,  the  21st  of  December, 
whereby  the  plaintifi^'s  vessel  was  detained  at  great  expense  and 
652]  ^'ost  to  the  plaintiff,  that  is  to  say,  the  cost  of  *maintaining 
the  crew  of  the  said  vessel,  and  certain  dock  and  other  charges 
which  the  plaintiff*  thereby  had  to  pay;  and  the  plaintiff  was 
otherwise  damnified  by  reason  of  the  said  detention. 

Second  count,  that,  in  consideration  that  a  certain  ship  of  the 
plaintifi'^s  called  the  JCingsbridge,  then  in  the  port  of  Sunderland 
should  with  all  possible  dispatch  proceed  direct  to  the  South 
Dock,  Sunderland,  and  there  load  in  the  usual  and  customary 
manner  a  full  and  complete  cargo  of-coals  in  accordance  with  a 
certain  charterparty  ma«de  and  entered  into  by  and  between  the 
plaintiff  and  the  defendants,  the  defendants  promised  the  plaint- 
iff, amongst  other  things,  that  they  would  load  the  said  cargo 
within  a  reasonable  tinie  after  the  ship  should  have  arrived  at 
the*South  Dock,  and  should  be  ready  to  receive  the  cargo: 
Averment,  that  the  ship  did  proceed  to  the  South  Dock,  and  all 
conditions  were  performed,  &c,,  to  entitle  the  plaintiff'  to  have 
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the  defendants  load  the  cargo  within  a  reasonable  time  as  afore- 
said, and  to  sue  the  defendants  for  the  breach  thereinafter  men- 
tioned: Breach,  that  the  defendants  did  not  load  the  cargo 
within  a  reasonable  time  as  aforesaid,  but  made  great  delay  in 
so  doing ;  whereby  the  plaintift'  suftered  damage  as  in  the  first 
count  mentioned. 

Third  count,  that  it  was  agreed  by  charterparty  by  and  between 
the  plaintiff"  and  the  defendants  as  in  the  first  count  mentioned  : 
Averment,  that  the  ship  was  not  ready  to  receive  the  cargo  by 
the  said  6th  of  December ;  and  thereupon,  in  consideration  that 
the  plaintiff*  would  receive  the  cargo  on  board  the  said  vessel  in 
accordance  with  the  terras  of  the  charterparty,  except  in  so  far 
as  it  was  thereby  provided,  as  hereinbefore  mentioned,  that  the 
ship  should  be  loaded  oy  the  15th  of  December,  the  defendants 
promised  the  plaintiff*,  amongst  other  things,  that  they  would 
load  the  cargo  within  a  reasonable  time  :  Averment  and  breach 
as  in  the  second  count. 

Third  plea,  to  the  first  count,  that  it  was  agreed  in  and  by  the 
charterparty  that  the  ship,  then  in  the  port  of  Sunderland,  being 
tight,  strong,  and  then  every  way  fitted  and  ready  for  the  voy- 
age, should  with  all  possible  despatch  proceed  direct  to  the 
South  Dock,  Sunderland,  and  there  load  in  the  usual  and  cus- 
tomary manner  at  any  oneof  the  collieries  freighters  might  name, 
a  full  and. complete  cargo  of  coals  and  coke,  which  freighters 
bound  *them8elves  to  ship,  and,  being  so  loaded,  should  [653 
therewith  proceed  to  Calcutta,  and  deliver  the  cargo  as  in  the 
charterparty  provided  (the  act  of  God,  &c.,  excepted) ;  and  that 
the  defendants  had  not  any  notice  of  the  ship  having  proceeded 
to  and  having  arrived  at  the  said  South  Dock,  and  of  her  being 
ready  to  receive  cargo  as  in  the  charterparty  mentioned  ;  where- 
fore the  defendants  did  not  nor  could  load,  as  in  the  first  count 
complained  of. 

The  sixth  and  tenth  pleas,  to  the  second  and  third  counts  re- 
spectively, were  similar  to  the  third. 

Demurrer,  on  the  ground  that  absence  of  notice  is  not 
material.    Joinder. 

May  1, 1871.  Sir  G.  Honyman^  Q.C.  {Watkin  Williams  with 
him),  in  support  of  the  demurrers,  contended  that  there  was  no 
, obligation  on  the  plaintiff' to  give  notice  to  the  defendants  when 
the  ship  was  ready  to  receive  cargo ;  that  it  was  their  duty  to. 
watch  lor  her ;  and  that  their  undertaking  to  load  within  the 
time  specified  in  the  contract  was  absolute,  and  not  subject  to 
any  condition  as  to  notice.  lie  cited  Harman  v.  Clarke  (^) ;  Har* 
man  v.  Manl{^;  Reynolds  v.  Fmton(^)\  Selwyn's  Nisi  Prius, 
12th  ed.  119,  13th  ed.  133. 
0;  4  Camp.,  159.  (*)  4  Camp.,  161.         (■)  4  C.  B.,  1S7;  16  L.  J.,  (C.P.),  15. 
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[Brett,  J.,  referred  to  Erichsen  v.  Barkworth.  (*)  ] 
Baylis,  contri,  contended  that,  as  the  vessel  was  at  the  time 
of  the  execution  of  the  charterparty  lying  in  the  port  of  Sunder- 
land, and,  being  tight,  &c.,  was  to  proceed  to  the  South  Dock, 
her  going  there,  and  in  that  state,  was  a  matter  which  was  solely 
within  the  control  and  knowledge  of  the  plaintiff,  the  owner, 
and  therefore  notice  of  her  arrival  there  and  readiness  to  load 
ought  to  have  been  given  to  .the  defendants,  the  removal  of  the 
vessel  from  the  place  where  she  was  then  lying  to  the  South 
Dock  not  being  a  matter  of  such  public  notoriety  as  that  the 
charterers  would  be  bound  to  take  notice  of  it,  as  in  the  ease 
of  an  arrival  in  a  port.  He  cited  Vyse  v.  Wakefield  (*),  where 
654]  the  general  rule  as  to  when  *notjce  is  necessary  is  con- 
sidered by  Parke,  B.  (') ;  Fairbridge  v.  Pace  {*) ;  and  Makin  v. 
WaikhtBon.  (*) 
Sir  G.  Hovyman^  Q.C.,  was  heard  in  reply.       * 

BoviLL,  C.J.  If  the  allegation  in  the  pleas  that,  for  want  of 
notice  of  the  ship's  having  proceeded  to  the  South  Dock  and 
being  there  ready  to  receive  cargo,  the  defendants  were  unable 
to  load  her,  be  taken  to  be  an  allegation  of  fact,  which,  as  at 
present  advised,  we  incline  to  think  would  alone  make  the  pleas 
good,  we  think  it  would  be  more  convenient  that  our  judgment 
upon  the  demurrers  should  be  deferred  until  after  the  trial  of 
the  issues  of  fact.  Car.  adv.  vulL 

The  issues  of  fact  were  tried  before  Martin,  B.,  at  the  Dur- 
ham Summer  Assizes,  1871,  when  a  general  verdict  was  found 
for  the  defendants.  A  new  trial  was  moved  for  in  Michaelmas 
Term  last,  but  refused. 

July  5.  The  judgment  of  the  Court  (Bovill,  C.J.,  andByles, 
Smith,  and  Brett,  JJ.),  upon  the  demurrers  w^as  delivered  by 

Bovill,  C.J.  The  demurrers  in  this  case  were  argued  before 
the  Court  in  Easter  Term,  1871,  ajid  judgment  was  reserved 
until  after  the  issues  in  fact  had  been  tried.  That  has  now  been 
done,  and  a  verdict  found  for  the  defendants. 

It  was  an  action  by  the  shipowner  against  the  charterers  for 
not  loading  a  cargo  of  coal  pursuant  to  charterparty;  and  by 
the  terms  of  the  charterparty,  as  stated  in  the  declaration  and 
the  pleas,  the  vessel  was  to  proceed  to  the  South  Dock,  Sunder- 
land, and  there  load  in  the  usual  and  customary  manner  at  any 
one  of  the  collieries  the  freighters  (the  defendants^  might  name ; 
and  each  of  the  pleas  demurred  to  alleged  that  tlie  defendants 
had  not  any  notice  of  the  ship  having  proceeded  to  and  arrived 

(')  8  H.  &  N.,  601 ;  27  L.  J.  (Ex.),  472 :        (»)  6  M.  &  W.,  at  p.  453. 
in  error,3H.&N.,894;  2«L.J.,(Ex.),9i).        O  1  C.  &  K.,317. 
0  6  M.  &  W  ,  442.  0)  Law  Rep.,  6  Ex.,  25. 
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at  the  South  Dock,  and  of  her  being  ready  to  receive  cargo, 
wherefore  the  defendants  did  not  nor  could  load  her. 

When  the  case  was  argued  upon  the  demurrers,  we  had  no 
information  *upon  the  pleadings  as  to  the  cohrse  of  load-  [655 
ing  at  the  South  Dock,  and  a  question  arose  whether  the  last 
allegation  in  the  pleas  was  to  betroated  as  a  mere  conclusion  of 
law  or  as  an  allegation  of  matter  of  fact. 

Assuming  the  pleas  to  be  bad  without  such  an  allegation  of 
fact,  then,  in  order  to  support  them,  it  would  be  necessary  to 
treat  the  last  averment  as  an  allegation  of  fact,  meaning  that, 
without  notice  from  the  plaintiff,  the  defendants  would  not  have 
fair  means  of  knowing  that  the  ship  had  arrived  and  was  ready. 
And,  as  we  should  construe  the  averment  in  a  sense  which 
would  support  the  pleas  rather  than  defeat  them,  we  think  they 
must  be  considered  to  contain  an  allegation  in  substance  that 
by  reason  of  want  of  notice  of  the  ship's  arrival  and  being  ready 
to  load,  the  defendants  were  prevented  loading  her. 

In  that  view  of  the  case,  we  think  the  pleas  are  good,  and  our 
judgment  upon  the  demurrers  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiff:   Thomas  ^  Hollams. 

Attorneys  for  defendants  :   Torr^  Janeway^  Tagart^  ^  Co. 
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June  12,  1872. 

♦Smith  v.  Fletcher  and  otlicrs. 

[Law  Reports,  7  Exchequer,  305.] 
Trcftpass  —  Duty  of  Owner  of  Land  —  Collecting  Water . 

One  wlio  for  his  own  purposes  so  manages  his  land  as  to  collect  there  in  abnor 
nial  quantities  anything  likely  to  do  mischief  if  it  escapes,  is,  prima  facie,  an- 
swerable for  the  damage  consequent  upon  its  escape. 

The  defendants'  mines  adjoined  and  communicate  with  the  plaint ifT's.  and  in 
the  surface  of  the  defendants'  land  were  certain  hollows  and  openings,  jmrtly 
caused  by  and  partly  made  to  facilitate  the  defendants*  workings.  Across  the 
surface  of  their  land' there  ran  a  watercourse.  In  November.  1871,  the  banks  of 
the  watercourse  (which  were  sufficient  for  all  ordinary  occasions)  burst  in  const»- 
quenco  of  exceptionallly  heavy  rains,  and  the  water  escaped  into  and  accumulated 
in  the  hollows  and  openings,  where  the  rains  had  already  caused  an  unusual 
amount  of  water  to  collect,  and  thence  by  fissures  and  cracks  water  passed  into 
the  defendants',  and  so  into  the  plaintit}''8  mines.  If  the  land  hud  been  in  its 
natural  condition  the  water  would  have  spread  itself  over  the  surface,  and  have 
been  innocuous.  The  defendants  were  not  guilty  of  any  actual  negligence  in  the 
management  of  their  mines.  In  an  action  by  the  plaintiff*  to  recover  the  da- 
mage he  had  sustained : 

Held,  on  the  principle  of  Fletcher  v.  RyhuuU  (Law  Rep..  3  H.  L.,  330),  that  the 
defendants  were  liable,  although  they  were  not  guilty  of  any  pert^oual  negligence, 
and  although  the  accident  arose  from  exceptional  causes. 

Declaration.  1st  count,  that  the  defendants  broke  and  en- 
tered a  close  of  the  plaintiff  called  Crossgill,  and  certain  mines 
thereunder,  and  flooded  them  with  water,  whereby  the  plaintift* 
sustained  damage,  in  the  manner  and  to  the  extent  specified  in 
the  count. 

2d  count:  That  at  the  time,  &c.,  the  plaintiff'  was  possessed 
of  certain  land,  and  mines  thereunder,  and  the  defendants  were 
possessed  of  certain  other  land  and  mines  thereunder  adjoining 
to  and  in  communication  with  the  plaintiff's  mines,  but  on  a 
higher  level,  so  that  the  water  introduced  into  the  defendants' 
mines  would  by  reason  of  the  floor  of  those  mines  being  imper- 
vious to  water,  and  of  the  "  dip  "  or  inclination  thereof  neces- 
sarily run  down  and  pass  into  the  plaintiff's  mines,  as  the 
defendants  well  knew ;  yet  the  defendants,  for  the  purpose  of 
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causing  the  water  to  flow  and  be  removed  from  tlie  surface  of 
their  land  and  from  certain  hollows  in  the  §ame  caused  by  former 
workings  into  which  the  water  flowed  and  accamuhited,  wrong- 
fully made  certain  holes  or  opening  in  tlie  surface  of  their  lands 
and  in  the  hollows  and  thereby  wrongfully  introduced  into  their 
mines  quantities  of  water,  which  water  ran  *down  the  [306 
defendants'  mines  and  so  into  the  plaintift*'s  mines,  and  flooded 
them,  whereby,  &c. 

3d  count,  similar  to  the  second  in  its  introductory  averments, 
and  alleging  that  the  defendants  wrongfully  and  negligently 
permitted  certain  holes,  which  had  been  made  in  the  surface  of 
their  land  down  to  and  opening  into  their  mines  for  the  purpose 
of  working  the  same,  to  remain  open  after  the  holes  had  ceased 
to  be  used  for  the  working  of  the  mines,  and  by  means  of  these 
holes  quantities  of  water  collected  and  were  introduced  into  the 
defendants'  mines,  and  so  into  the  plaintiff's  and  flooded  the 
same,  whereby,  &e. 

4th  count,  similar  to  the  second  in  its  introductory  averments, 
and  alleging  that  the  defendants  wrongfully  and  negligently 
diverted  a  watercourse  flowing  through  their  land  without  mak- 
ing a  sufiicient  channel  for  it  to  flow  in  and  suflicient  banks  to 
prevent  it  from  flooding  the  adjacent  lands,  and  that  by  reason 
of  this  wrongful  and  negligent  conduct  of  the  defendants  the 
watercourse  overflowed  and  burst  its  banks  and  flowed  over  the 
defendants'  lands  and  into  the  holes  thereon,  and  thence  into  the 
defendants'  mines,  and  so  into  the  plaintiff's  and  flooded  the 
same,  whereby,  &c. 

Pleas  (inter  alia):  1;  Not  guilty.  2.  To  2d,  3d,  and  4th 
counts,  denial  that  the  water  introduced  into  the  defendants' 
mines  necessarily  ran  down  and  passed  into  the  plaintiff's  mines 
by  reason  of  the  floor  of  the  defendants'  mines  being  impervious, 
and  of  the  "  dip  "  or  inclination  thereof.  3.  To  same  :  Denial 
of  defendants'  knowledge  of  the  things  alleged  to  have  been 
known  by  them. 

Issue. 

At  the  trial,  before  Lush,  J.,  at  the  Cumberland  Spring  As- 
sizes, 1872,  the  following  facts  were  proved  : 

The  plaintiff  is  lessee  of  iron  ore  mines  in  an  estate  called 
Crossgill,  in  the  county  of  Cumberland,  and  the  defendants  are 
lessees  of  some  other  mines  adjoining  the  plaintift''s  called  the 
Parkside  and  Gossegreen  mines.  The  *'  dip  "  of  the  strata  and 
deposit  of  iron,  ore  in  all  these  mines  is  such  that  the  plaiutitt''s 
mines  being  below  those  of  the  defendants,  the  flow  of  water 
would  naturally  be  from  the  defendants'  towards  the  plaintift^'s 
mines.  In  parts  *of  the  surface  of  the  defendants'  land  [307 
are  hollows  caused  by  the  subsidence  of  the  ground  over  spots 
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feridants  not  preventing,  but  by  their  causing  it.  I  have  no  de- 
sire to  quote  my  own  judgment  in  Fletcher  v.  Rylxmds  ('),  but  I 
abide  by  what  I  there  said.  It  seems  applicable  to  this  case, 
and  I  do  not  know  how  to  amend  it.  But  I  will  examine  this 
case  more  particularly. 

The  defendants  are  the  owners  of  land  in  which  there  is  or 
was  iron  ore  ;  a  portion  of  the  ore  came  to  the  surface,  a  por- 
tion was  subterranean.  The  latter  was  got  by  mining,  the 
former  by  quarrying.  The  quarrying  caused  a  large  hollow  of 
various  depths.  Whether  this  hollow  ever  communicated  with 
the  underground  works  I  know  not.  The  underground  works, 
by  removing  the  support  of  the  surface,  caused,  as  I  understand, 
subsidence,  and  so  cracked  the  surface  of  the  hollow,  and  made 
iissures  down  which  water  could  escape,  as  I  understand.  Be 
this  as  it  may,  the  result  of  the  defendants'  operations  was  a 
hollow,  to  the  lowest  part  or  parts  of  which  water,  if  it  got  into 
the  hollow,  would  flow,  and  which  lowest  part  or  parts  was  and 
were  not  watertight.  A  flood  came ;  a  brook  (I  omit  here  to 
310]  notice  its  diversion  by  the  defendants)  *overflowed,  and 
instead  of  the  water  passing  over  the  surface  and  getting  away 
as  it  would  have  done,  it  got  into  the  hollow  so  made'by  the 
defendants,  and,  of  course,  could  not  escape,  except  through 
the  fissures  or  cracks,  and,  of  course,  did  escape  through  them 
into  the  defendants*  mine,  and  thence  to  the  plaintifl:''8.  How 
does  this  ditter  from  Fletcher  v.  Rylands  f  (*).  The  defendants 
here  did  not  indeed  make  a  reservoir.  But  suppose  they  had 
made  the  hollow  originally  excavated  for  other  purposes  into  a 
reservoir,  or  fish  pond  or  ornamental  water,  would  the  fact  that 
it  was  originally  for  another  purpose  than  holding  water  have 
made  any  difterence  ?  That  cannot  be.  But  it  is  said  they  did 
not  bring  the  water  there  as  in  Fletcher  v.  Hi/lands  (*).  Nor  did 
they  in  one  sense  ;  but  in  another  they  did.  They  so  dealt  with 
the  soil  that  if  a  flood  came  the  water,  instead  of  spreading 
of  itself  over  the  surface  and  getting  away  to  the  proper  water- 
coui*ses  innocuously,  collected  and  stopped  in  the  hollow  with 
no  outlet  but  the  fissures  and  cracks.  Suppose  the  rain,  with- 
out a  flood,  falling  in  this  hollow  had  made,  as  it  will,  pools  in 
the  lower  part,  and  the  water  so  collected  had  gone  through 
the  fissures  and  cracks  into  the  mine  instead  of  being  left  on 
the  surface  to  evaporate  and  percolate  naturally,  and  that  the 
damage  to  the  plaintiff^ had  been  sensible,  could  the  defendants 
say  they  were  not  liable  because  they  did  not  cause  the  rain  to 
fall  ? 

So  again,  can  they  say  they  did  not  cause  this  flood  water  to 
collect  where  it  did  with  no  outlet  except  to  the  mines,  becau9^ 

(')  Uw  Rep.,  3  H.  L.;  SaO ;  Uw  Rep.,  1  Ex.;  205 ;  3  H.  &  C,  774. 
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it  came  there  by  the  attraction  of  gravitation  ?  It  is  said  the 
flood  was  extraordinary,  and  they  could  not  foresee  it.  I  re- 
peat my  remark  that  that  may  take  away  moral  blame  from 
them,  but  how  does  it  aiFect  their  legal  responsibilty  ?  If  for 
their  own  purposes  they  had  diverted  this  flood  into  the  hollow, 
when  it  came,  then,  though  not  knowing  what  would  happen, 
it  is  clear  they  wonld  be  liable.  Why  are  they  not  if  it  comes, 
because  it  must  come,  from  natural  causes  ? 

It  is  to  be  observed  the  mischief  the  defendants  have  done  is  not 
merely  in  causing  the  water  lo  come,  but  to  stay,  and  stay  in  a 
leaky  hollow.  If  it  had  come  and  could  have  got  away,  as  before 
the  hollow  existed,  there  would  have  been  no  harm;  nor  would 
there  have  been  *if  the  hollow  had  been  watertight.  Lord  [311 
Cairns  says  in  Fletcher  v.  Rylands  (*),  "  The  defendants,  treating 
them  as  the  owners  or  occupiers  of  the  close  on  which  the  reser- 
voir was  constructed,  might  lawfully  have  used  that  close  for  any 
purpose  for  which  it  miglit  iu  the  ordinary  course  of  the  enjoy- 
ment of  the  land  be  used  ;  and  if  in  what  I  term  the  natural  user 
of  that  land  there  had  been  any  accumulation  of  water,  either 
on  the  surface  or  underground,  and  if  by  the  operation  of  the 
laws  of  nature  that  accumulation  of  water  had  passed  oflF  into 
the  close  occupied  by  the  plaintift*,  the  plaintiflf  could  not  have 
complained  that  that  result  had  taken  place.  On  the  other  hand 
it' the  defendants,  not  stopping  at  the  natural  use  of  their  close, 
had  desired  to  use  it  for  any  purpose  which  I  may  term  a  non- 
UMtural  use,  for  the  purpose  of  introducing  into  the  close  that 
which  in  its  natural  condition  was  not  in  or  upon  it,  for  the 
purpose  of  introducing  water  either  above  or  below  ground  in 
quantities  and  in  a  manner  not  the  result  of  any  work  or  opera- 
tion on  or  under  the  land,  and  if  in  consequence  of  their  doing 
so  the  water  came  to  escape  and  to  pass  off  into  the  close  of  the 
plaintiflT,  then  it  appears  to  me  that  that  which  the  defendants 
were  doing  they  were  doing  at  their  own  peril."  Surely  in  this 
case  the  accumulation  of  water  without  its  natural  outlet  is  not 
by  the  natural  use  of  the  land,  and  it  is  not  by  operation  of 
the  laws  of  nature  alone  that  water  has  passed  into  the  plaintifl:''8 
mine.  And  though  what  the  defendants  have  done  was  not  for 
the  purpose,  yet  it  had  the  result  of  introducing  water  in  quan- 
tities and  in  a  manner  not  the  result  of  any  work  or  operation 
on  or  under  the  land.  So  Lord  Cranworth,  in  the  same  case 
speaking  of  Smith  v.  Kenrick  (*),  with  which  I  wholly  agree,  says 
(at  p.  341) :  "  The  damage  sustained  by  the  plaintiflT  was  occa- 
sioned by  the  natural  flow  or  percolation  of  water  from  the  upper 
strata."  The  water  was  only  left  by  the  defendant  to  flow  in  its 
natural  course,  and  at  p.  342  he  says  :  "  If  water  naturally  rising 
OUwRep,3H.L..atp.338..  07C.B.,515. 
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in  the  defendant's  land  had  by  percolation  found  its  way  dow^n 
to  the  plaintiif's  mine  through  the  old  workings,  that  would 
not  have  aiforded  any  ground  of  complaint."  If  it  should  be  said 
this  water  naturally  came  to  the  defendants'  land,  the  answer  is, 
it  did  not  naturally  come  to  the  lowest  parts  of  ihe  hollow,  and 
312]  it  did  not  naturally  stay  there,  except  by  reason  of  *the 
defendants  having  artificially  made  that  hollow,  and  did  not 
naturally  escape  except  by  the  hollow  not  being  watertight 

If  the  similitude  to  responsibility  for  a  dangerous  animal  is 
looked  for  in  this  case  it  will  be  found  the  defendants  did  not 
indeed  keep,  but  they  created  one  for  their  own  purposes  and 
let  it  go  loose.  It  is  as  though  they  had  bred  a  savage  animal 
and  turned  it  out  on  the  world. 

I  have  hitherto  dealt  with  the  case  without  mentioning  the 
fact  that  the  defendants  had  diverted  the  brook,  and  that  the 
water  escaped  from  the  artificial  channel  they  had  made  and  sc 
got  to  the  hollow,  and  thence  to  the  mines.  Such  are  the  facts 
and  the  defendants,  therefore,  for  their  own  purposes,  brough- 
the  water  to  the  place  whence  it  escaped  and  did  the  mischief 
They  brought  it  there  without  providing  the  means  of  its  get 
ting  away  without  hurt.  This  undoubtedly  makes  a  case  agains, 
them  that  calls  for  an  answer.  The  answer  they  make  is  this  : 
They  say  "we  brought  the  water  there,  indeed,  and  did  nol 
provide  sufficient  outlet  for  it,  but  had  we  not  altered  the  origi- 
nal course  of  the  stream  it  would  have  escaped  in  greater  quan- 
tities and  done  more  mischief.'*  My  Brother  Lush  held  this  tc 
be  no  answer,  and  I  agree  with  him.  It  may  seem  strange  that 
if  the  results  of  acts  as  a  whole  have  done  no  harm  to  a  person 
he  should  nevertheless  have  a  right  to  complain  of  the  results  of 
one-half  of  those  acts.  But  the  plaintiflThas  a  right  to  say,  "  You 
have  caused  this ;  had  you  left  nature  to  itself  worse  might  in- 
deed have  happened,  but  that  would  have  been  my  misfortune ; 
perhaps  it  would  not  have  happened ;  perhaps  we  could  have 
guarded  against  it.  I  decline  to  discuss  this.  You  may  indeed 
have  done  mo  good  ;  if  so,  you  should  have  done  more  good." 
What  in  effect  is  this  answer  of  the  defendants  but  a  kmd  of 
set  off,  i.e.,  a  set  oft' of  the  good  they  have  done  against  the  mis- 
chief they  did  at  the  same  time  ?  Can  it  be  an  answer  that  the 
brook,  unless  diverted,  would  have  overflowed  in  greater  quan- 
tity and  done  more  mischief  in  the  same  place  ?  Obviously  not. 
Yet,  how  does  that  differ  from  the  present  case?  Or  suppose 
the  diversion  flooded  plaintift''smine  A,  and  the  original  brook 
would  have  flooded  plaintiff's  mine  B.  In  feet  the  defendants 
have,  done  that  which  has  injured  the  plaintiff,  and  of  that  be  is 
entitled  to  complain,  and  they  have  no  right  to  set  off  a  benefiJt 
313J  whUJ)*  thay  *were  n^t  asked  bytUe  pl^iutiff- to  coj^non 
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iiim.  On  this  ground  also  I  think  the  ruling  complained  of  is 
right ;  but  of  course  the  whole  case  raust  he  taken  together,  and 
on  that  whole  case  my  judgment  is  for  the  plaintiflEl  In  this  my 
Brothers  Martin  and  Channell  concur.  The  rule  will  therefore 
be  discharged. 

We  are  to  say  on  what  principle  the  arbitrator  is  to  assess  the 
damages.  It  is  impossible  to  lay  that  down  with  precision. 
He  may  well  take  into  account  the  shortness  of  the  plaintift'^s 
term  if  by  reason  of  that  the  plaintiff  will  lose  some  of  the  min- 
eral. He  may  well  also  take  that  into  account  in  favor  of  the 
defendants  if  the  term  is  so  short  that  it  would  not  pay  the 
plaintiff  to  remove  the  water,  as  otherwise  he  might  receive  the 
damages  and  leave  the  defendants  subject  to  an  action  by  the 
lessors  or  plaintiff's  reversioners.  So  also  he  may  see  if  the  mine 
is  worth  unwatering.  If  any  more  precise  direction  is  required 
of  us  the  matter  must  be  mentioned  particularly  to  us. 

liule  discharged. 

Attorneys  for  plaintiff:  Hclder  <f  Kirkbank. 

Attorneys  for  defendants  :  Gregory  Rowcliffes^  ^  Co, ^  for  Mus- 
grave  Whitehaven. 


June  8, 1872. 
♦Brown  v.  Muller.  [319 

[Law  Reports,  7  Exclieqher,  319.] 

Contract  to  Deliver  Goods  at  a  future  Time — Dditery  in  MontlUy  Parcels — 
Measure  of  Damages. 

Tlie  plaintiff  bonglit  of  tlie  defendant  500  tons  of  iron,  to  be  delivered  in  about 
equal  proportions  in  September,  October,  and  November,  1871.  In  August,  1871, 
the  defendants  gave  notice  to  the  plaintiff  that  he  did  not  intend  to  deliver  any 
iron.  In  December,  the  plaintiff  commenced  an  action  for  non-delivery,  and 
claimed  as  damages  the  difference  on  the  80th  of  November  between  the  contract 
and  market  prices  of  the  iron : 

Held,  that  the  proper  measures  of  damages  was  the  sum  of  the  differences  be- 
twcen  the  contract  and  market  prices  of  one-third  of  500  tons  on  the  80th  of  Sep- 
tember, the  dlst  of  October,  and  the  80th  of  November,  respectively. 

This  was  an  action  for  non-delivery  of  iron. 

At  the  trial  before  Lush,  J.,  at  the  Liverpool  Springy  Assizes, 
1872,  it  was  proved  that  on  the  21st  of  August,  1871,  the  plaint- 
iff bought  of  the  defendant  500  tons  of  iron  of  a  speeitied  quality, 
"  delivery  in  about  equal  monthly  quantities  over  September, 
October,  and  November."  A  misunderstanding  having  arisen 
about  the  exact  quality  of  iron  to  be  supplied  —  whether  it  was 
to  be  "  forge  "  or  "  foundry  "  of  a  particular  number  —  the  de- 
fendant, on  the  24th  of  August  wrote  to  the  plaintiff  to  request 
him  "  to  consider  the  matter  off,"  and  on  the  5th  of  September 
informed  him  in  another  letter  that  he  regarded  the  contract  as 
cancelled,  and  had  expunged  the  order  from  his  books. 
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*The  plaintiff  did  not  reply  to  these  letters,  and  on  the  25th 
of  October  demanded  delivery  of  200  tons  "  as  per  contract/' 
The  defendant  declined  to  deliver,  alleging  there  had  never  been 
a  contract.  On  the  4th  of  December  the  plaintiff  wrote,  stating 
that  he  had  bought  at  the  end  of  November  500  tons  of  iron 
against  the  quantity  the  defendant  had  refused  to  deliver.  This 
action  was  brought  to  recover  237/.  105.,  being  the  difference 
between  the  contract  price  and  that  at  which  the  plaintiff  had 
bought.  If  the  plaintiff'  had  bought  in  when  the  defendant  re- 
pudiated the  contract  the  difference  would  have  been  25/. ;  if 
he  had  bought  in  one-third  at  the  end  of  each  of  the  three 
mouths  the  sum  of  differences  would  have  amounted  to  109/.  4s: 

A  verdict  was  entered  for  the  plaintiff  for  the  full  amount, 
320]  with  *leave  to  the  defendant  to  move  to  reduce  the  da- 
mages to  such  such  sum  as  the  Court  sliould  direct. 

A  rule  was  obtained  accordingly  on  the  ground  that  the  da- 
usages  ought  to  be  assessed  with  regard  to  the  difference  between 
the  two  prices  at  the  time  when  the  defendant  gave  notice  to  the 
plaintiff' of  his  intention  not  to  deliver  any  iron,  or  with  regard 
to  the  differences  on  the  30th  of  September  (*). 

June  7,  8.  Aspinall^  Q.C.,  and  Shield^  showed  cause.  The 
plaintiff  is  entitled  to  the  whole  difference  between  the  contract 
price  and  the  price  at  the  end  of  November.  It  is  true  that  he 
might,  if  he  had  pleased,  have  treated  the  defendant's  repudia- 
tion as  a  breach  of  contract,  and  then  maintained  an  action  on 
the  principle  of  Hochstcr  v.  De  la  Tour  (*),  and  tyosi  v.  Knight  ('), 
but  he  may  wait  until  the  last  day  on  which  the  defendant  might 
have  delivered :  PIdllpoits  v.  Ecans  (^). 

[Bramwell,  B.  Quite  apart  from  Hochstcr  v.  De  la  Tour  ('), 
there  was  an  absolute  breach  at  the  end  of  September.  Ought 
not  the  plaintiff,  either  when  the  defendant  repudiated  or  at  the 
end  of  tne  first  month,  to  have  endeavored  to  provide  himself 
with  another  contract  ?] 

He  has  an  option,  lie  is  not  bound  to  make  a  new  contract 
which  may  or  may  not  turn  out  advantageous  to  him. 

[Kelly,  C.B.  The  defendant  was  to  deliver  in  about  equal 
quantities  in  each  month.  It  seems  to  me  that  the  true  measure 
of  dailiages  is  the  sum  of  the  differences  at  the  end  of  each 
month  between  the  contract  and  market  prices  of  one-third  of 
the  500  tons.] 

(*)  Leave  was  also  reserved  to  enter  a  The  Court  discharged  the  rule  fo  far  as 

nonsuit,  on  the  ground  that  there  was  it  related  to  the  entry  of  a  nonsuit,  being 

no  binding  contract  between  the  parties,  of  opinion  that  there  was  a  contract  to 

and  the  rule  obtained  was  to  enter  anon-  deliver  500  tons  "foundry"  iron  dis- 

Buit  as  well  as  to  reduce  the  damage ;  closed  upou  the  correspondence, 

but  it  ia  unnecessary  to  report  the  argu-  (*)  3  E  &  B.,  C78 ;  22  L.  J.  (Q.B.),  455. 

men*4!  or  judgments  upon  the  first  point!  (=•)  Ante,  p.  1 1 1.       (*)  5  M.  &  W.,  475 
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According  to  Leigh  v.  Patterson  (*)  the  last  day  of  the  whole 
period  is  the  proper  date  when  goods  are  to  be  delivered  between 
specified  days. 

♦[Martin,  B.,  referred  to  Boor  man  v.  Nash  (*),  and  Jos-  [321 
ling  V.  Irvine  Q,  as  supporting  the  view  suggested  by  Kelly,  C.B.] 

Herschelly  Q.C.  In  support  of  the  rule.  The  verdict  is  clearly 
entered  for  too  much.  The  plaintili' cannot  lie  by  until  the  close 
of  the  whole  period.  Leigh  v.  Faterson  (*)  is  not  an  authority 
for  that  proposition.  That  case  might  have  applied  if  the  de- 
fendant might  have  delivered  the  whole  500  tons  on  the  last 
day  of  November,  but  it  has  no  application  where  the  goods  are 
to  be  delivered  in  parcels.  The  proper  date  for  fixing  th^  da- 
mage on  such  a  contract  is  either  on  the  day  of  repudiation  or 
at  all  events,  on  the  day  when  the  contract  is  irrevocably  broken  : 
i.  e.,  in  this  case  either  on  the  24th  of  August  or  the  30th  of 
September.  The  plaintiff  ought  to  have  entered  into  a  new 
contract  to  the  same  eftect  as  the  broken  one.  Or,  again,  if 
neither  of  these  days  be  accepted,  the  plaintift'at  the  outside  is 
only  entitled  to  the  aggregate  of  the  diftercuces  at  the  end  of 
each  of  the  three  mouths. 

Kelly,  C.B.  I  should  not  have  felt  much  doubt  as  to  what 
should  be  the  measure  of  damages  in  this  case,  but  for  the  hesi- 
tation expressed  during  the  argument  by  my  Brother  Martin  ; 
a  hesitation  which,  hoAvever,  I  understand  now  to  be  removed. 
The  defendant  undertook  in  this  case  to  deliver  500  tons  of  iron 
during  the  months  of  September,  October,  and  November,  1871, 
in  about  equal  portions ;  that  is  at  the  rate  of  about  166  tons  in 
each  month ;  and  he  has  failed  to  deliver  altogether.  Now  the 
proper  measure  of  damages  is  that  sum  which  the  purchaser 
requires  to  put  himself  in  the  same  condition  as  if  the  contract 
had  been  performed.  This  being  the  general  principle  of  as- 
sessment, we  find  that  the  defendant  delivered  no  iron  in  Sep- 
tember, and  on  the  30th  of  that  month,  I  think,  the  plaintiff  was 
entitled  to  receive,  as •  damages,  the  difference  on  that  day  be- 
tween the  contract  and  market  price  of  166  tons.  No  other 
satisfactory  principle  can  be  suggested.  The  plaintift*  might 
have  resold  this  amount  of  iron  to  a  sub-purchaser,  and  to  satisfy 
this  sub-contract  might  have  bought  at  the  then  market  price  ; 
or  else  must  have  paid  the  sub-purchaser  *the  difference ;  [322 
and  in  either  case  would  be  entitled  to  receive  it  from  the  de- 
fendant. Then,  when  the  31st  of  October  arrives,  the  same  state 
of  things  recurs  as  to  the  second  instalment  of  iron  to  bo  de- 
livered; and  again  the  damages  will  be  the  difference  between 

O  8  Taunt..  540.  (»)  6  H.  &  K.,  513 ;  30  L.  J.  (Ex.),  78. 

O  9  B.  &  C,  145.  0)  8  Taunt.,  540. 
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the  contract  and  market  prices  on  that  da}'..  And  a  similar  cal- 
culation mnst  be  made  with  reference  to  the  end  of  November. 
Therefore -the  plaintiflT  will  be  entitled  to  recover,  altogether, 
the  sum  of  the  three  differences  at  the  end  of  the  three  months 
respectively. 

It  has  been  argued  with  much  ingenuity  that  the  damages 
ought  to  be  estimated  at  a  lower  figure  if  it  appear  that  when 
the  defendant  announced  his  intention  of  not  delivering,  or  at 
all  events  w^hen  the  first  breach  took  place,  and  it  became  ap- 
parent that  the  contract  could  never  be  performed  at  all,  the 
plaintiff  might  have  entered  into  a  new  contract  to  the  same 
effect  as  the  old  one  for  the  months  of  October  and  November 
on  as  favorable  terms ;  and  if  the  plaintift*  on  hearing  he  would 
never  get  delivery,  was  bound  to  go  and  obtain,  if  he  could,  the 
new  contract  suggested,  then,  no  doubt,  assuming  that  he  might 
have  made  such  a  contract,  the  damages  ought  to  be  limited  to 
his  loss  at  that  time.  But  there  was,  in  my  opinion,  no  such 
obligation,  lie  is  not  bound  to  enter  into  such  a  contract,  which 
might  be  either  to  his  advantage  or  detriment,  according  as  the 
market  might  fall  or  rise.  If  it  fell,  the  defendants  might  fairly 
say  that  the  plaintiff  had  no  right  to  enter  into  a  speculative 
contract,  and  insist  that  he  was  not  called  upon  to  pay  a  greater 
difference  than  would  have  existed  had  the  plaintiff  held  his 
hand.  Or  again,  by  such  a  course,  the  plaintiff  might  be 
seriously  injured  and  yet  have  no  remedy.  Suppose,  for  ex- 
ample, his  new  contract  was  with  a  person  who  proved  insolvent. 
He  would,  in  that  case,  be  without  redress ;  he  would  have  lost 
his  former  contract,  and  his  new  one  would  turn  out  worthless. 
In  either  event,  therefore,  I  do  not  think  the  plaintiff'  could  be 
called  upon  to  enter  into  a  fresh  contract.  If  he  did,  and  thus 
obtained  an  advantage,  he  no  doubt  might  save  the  defendant 
from  some  damages.  But  if  he  should  suffer  a  loss,  as  by  the 
insolvency  of  the  new  contractor,  he  could  not  make  the  de- 
fendant answer  for  it.  And  if  it  should  happen  that  he  might 
have  done  better  for  the  defendant  by  waiting  and  making  no 
speculative  contract,  the  defendant  would  in  his  turn  have  a  fair 
323]  *right  to  complain  that  his  loss  had  not  been  mitigated  as 
tar  as  possible. 

The  case  of  Frost  v.  Knight  (*)  has  been  referred  to  as  showing 
that  there  is  a  difference  between  cases  where  the  contract  is 
treated  as  still  subsisting  and  where  it  is  treated  as  at  an  end. 
Now  the  plaintiff*  might,  if  he  had  so  elected,  have  treated  the 
contract  as  at  an  endvvhen  the  defendant  announced  his  inten- 
tion to  break  it.  But  that  is  a  matter  of  election  on  the  plaint- 
iff's part,  and  even  although  he  had  elected  thus  to  treat  the 

(»)  Ante,  p.,  111. 
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contract,  yet  ia  considering  the  question  of  damages  they  would 
still  be  estimated  with  reference  to  the  times  at  which  the  con- 
tract ought  to  have  been  performed,  that  is,  in  this  case,  at  the 
end  of  the  months  of  September,  October,  or  November.  The 
damages  should  therefore  be  assessed  on  the  principle  I  have 
indicated,  and  the  rule  made  absolute  to  reduce  the  aamages  to 
109/.  45. 

Martin,  B.  In  deference  to  authority  I  come  to  the  same  con- 
clusion. But  for  my  own  part  I  should  have  been  disposed  to 
think  that  the  damages  ought  to  have  been  estimated  once  for 
all  when  a  complete  breach  of  the  contract  had  been  committed. 
But  the  cases  of  Boorman  v.  Nish  (*)  and  Josling  v.  Irvine  (') 
decide  the  matter.  The  last  case,  which  was  an  action  for  the 
non-delivery  of  naphtha  in  weekly  parcels,  appears  to  place  the 
true  rule  beyond  doubt.  In  the  course  of  the  argument,  Wilde, 
B.,  observes  (^) :  "  I  want  to  know  the  market  prices  at  the  end 
of  the  first,  second,  and  third  weeks,  when  the  naphtha  was  to 
be  delivered ;"  and  my  brother  Channell  in  giving  judgment* 
says  (*) :  "  If,  at  the  end  of  the  first  week  when  the  first  portion 
was  to  be  delivered  by  the  defendant,  the  price  had  risen,  the 
plaintiflT  would  be  entitled  to  damages  proportionate  to  the  rise 
in  price  at  that  period ;  and  so  at  the  end  of  the  second  week 
when  the  second  portion  was  to  be  delivered,  and  again  at  the 
end  of  the  third  week."  Again,  in  his  judgment,  Wilde,  B., 
repeats  that  the  damages  must  be  assessed  with  reference  to  the 
market  prices  on  each  of  the  days  fixed  for  the  delivery  of  the 
naphtha.  The  verdict  *must,  therefore,  be  reduced  in  [324 
this  case  to  the  amount  pointed  out  by  the  Lord  Chief  Baron. 

Channbll,  B.  I  am  also  of  opinion  that  the  rule  to  reduce 
the  damages  should  be  made  absolute.  I  by  no  means  desire  to 
interfere  with  the  rule  that  where  there  is  a  contract  to  deliver 
goods  on  a  specific  day  the  proper  measure  of  damages  is  the 
diflference  on  that  day  between  the  market  and  contract  prices. 
But  where  the  contract  is  to  deliver  in  parcels  at  definite  but 
diflferent  times,  as  here  at  the  end  of  the  three  months  of  Sept- 
ember, October,  and  November,  there  I  think  the  difference 
should  be  taken  at  the  end  of  each  period.  The  time  when  a 
,  contract  is  broken  is  one  thing,  the  time  when  it  is  to  be  per- 
formed may  be  quite  another.  Here  it  was  to  be  perforn^ed  by 
three  separate  deliveries  of  goods  on  specified  days.  And  under 
these  circumstances,  in  order  to  measure  the  damages,  resort 
must  be  had  to  each  final  day  of  performance.  The  cases  of 
Boorman  v.  Nash  (^)  and  Josling  v.  Ircine  Q  are  express  on  this 

0)  9  B.  &  C:,  145.  (»)  30  L.  J.  (Ex.),  at  p  79. 

(•)  6  H.  &  N.,  513 ;  80  L.  J.  (Ex.).  78.  (*)  30  L.  J.  (Ex.),  at  p.  80. 

3  Eno.  Rep.  55 
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|)oint.  The  right  days,  therefore,  for  ascertaining  the  damages 
were  the  30th  of  September,  the  Slst  of  October,  and  80th  of 
Xovember,  respectively,  and  the  total  recoverable  is  the  sum  of 
the  differences  on  those  days  (*).  Hule  absolute  accordingly. 

Attorneys  for  plaintiff:  Efnmcit  ^  Sons,  for  Barr,  Nelson^  ^ 
Barry  I.jeeds. 

Attorneys  for  defendant :  Priichard  tf  Englefieldy  for  Barnwell j 
Penningtoriy  ^  Hindle^  Manchester. 


May  30, 1873. 

325]  *Baldwin  V.  Casella. 

[Law  Reports,  7  Exchequer,  825.] 

Mischievous  Animal  —  Evidence  of  Scienter, 

If  the  owner  of  a  dog  appoints  a  servant  to  keep  it,  the  servant's  knowledge 
of  the  dog's  ferocity  is  the  knowledge  of  the  master. 

Action  brought  by  an  infant,  suing  by  his  father  as  next  friend, 
for  a  bite  inflicted  on  the  plaintiff  by  the  defendant's  dog. 

At  the  trial  before  Cleasby,  B.,  at  the  sittings  at  Westminster, 
in  Trinity  Terra,  it  appeared  that  the  dog  was  an  ordinary  car- 
riage dog,  and  was  kept  in  a  stable  of  the  defendant's  situated 
in  a  mews,  and  was  under  the  care  and  control  of  the  defend- 
ant's coachman,  who  lived  there.  The  dog  ran  about  the  mews, 
and  there  was  evidence  which  satisfied  the  jury  that  he  had  once, 
about  a  year  before,  knocked  down  the  plaintiff  and  scratched 
him,  and  that  this  was  known  to  the  coachman  (*).  It  was  not, 
however,  known  to  the  defendant,  who  supposed  the  dog  to  be 
harmless,  and  allowed  it  to  play  with  his  own  children. 

The  learned  judge  directed  the  jury,  that  if  the  coachman 
knew  of  the  previous  attack  by  the  dog,  his  knowledge  was  the 
knowledge  of  his  master,  and  that  the  defendant  was  liable. 
The  jury  found  a  verdict  for  the  plaintiff  for  101. 

PopCy  Q.  C,  moved  for  a  new  trial  on  the  ground  of  misdi- 
rection. The  direction  of  the  learned  judge  goes  beyond  any 
existing  decision.  The  case  which  comes  nearest  to  it  is  Johi- 
son  V.  Gtadman  (') ;  but  that  case  was  decided  upon  the  infer- 
ence that  the  wife  had  in  fact  communicated  to  her  husband, 
the  defendant,  the  notice  she  had  received  of  the  dog's  ferocity, 
or  at  least  on  the  view  that  the  jury  might  have  fairly  drawn 
that  inference ;  see  per  Willes  and  Montague  Smith,  JJ.  (*). 

O  Bramwell,  B.,  had  left  the  court  before  the  judgment  was  delivered. 

(')  The  evidence    was    very   scanty,    had  on  two  previous  occasions  attacked 
but  the  verdict  being  under  201.,  the    persons  passing  through  the  mews  ;  but 
defendant  could  not  move  against  evi-    this  was  not  known  either  to  tlie  de- 
dence.     In  order  to  prove  the  vicious    fendant  or  to  his  coachman, 
temper  of  the  dog,  it  Was  shown  that  he        (')  36  L.  J.  (C.P.),  153. 
{*)  36  1..  J.  (C.P.).  at  p.  155. 
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The  case  therefore  decides  nothing;  or  if  it  decides  anything, 
it  is  that  but  for  that  *inferenc'3  there  would  have  been  [326 
no  evidence  to  charge  the  defendant.  But  here  it  was  distinctly^ 
proved  that  the  defendant  had  no  knowledge  nor  suspicion  of 
the  dog's  ferocity.  Therefore  Johnson  v.  Gladman  (*J  is  either 
no  authority  or  an  authority  in  his  favor.  Again  m  SUles  v. 
Cardiff  Steam  Navigation  Company  ('),  it  is  thrown  out  that  if 
those *had  notice  who  were  appointed  by  the  owner  of  the  dog 
to  keep  it,  with  "  power  to  put  an  end  to  the  keeping  of  it," 
notice  to  them  would  be  notice  to  the  owner.  But  there  is  no 
decision  to  that  effect ;  and,  moreover,  there  is  no  evidence  here 
that  the  defendant's  coachman  had  power  to  put  an  end  to  the 
keeping  of  the  dog. 

Martin,  B.  I  think  the  direction  of  the  learned  judge  was 
right.  The  dog  was  kept  in  the  defendant's  stable,  and  the  de- 
fendant's coachman  w^as  appointed  to  keep  it ;  the  coachman 
knew  that  the  dog  was  mischievous,  and  it  is  immaterial  whe- 
ther he  communicated  the  fact  to  his  master  or  not ;  his  know- 
ledge  was  the  knowledge  of  his  master.  The  opinion  of 
Crompton,  J.,  in  Stiles  v.  Cardiff  Steam  Navigation  Company  (^  is 
to  that  effect,  and  I  should  be  slow  to  differ  from  any  opinion 
of  that  learned  judge. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  appears  to  be 
the  rule  of  law,  that  the  possibility  of^loss  and  injury  arising  to 
others  from  things  which  are  likely  to  be  dangerous,  raises  on 
the  part  of  those  who  have  them  under  their  control,  a  duty  to 
inform  themselves  about  them.  So  one  who  employs  others  to 
climb  ladders  in  a  place  where  people  are  passing,  is  bound  to 
take  care  that  no  injury  arises  to  the  passers  by ;  and  if  he  dele- 
gates to  a  foreman  or  servant  the  duty  of  seeing  that  the  ladders 
are  sound,  the  negligence  of  the  foreman  or  servant  is  the  neg- 
ligence of  the  master.  So  all  dogs  may  be  mischievous;  and 
therefore  a  man  who  keeps  a  dog  is  bound  either  to  have  it 
under  his  own  observation  and  inspection,  or,  if  not,  to  appoint 
some  one  under  whose  observation  and  inspection  it  may  be. 
The  defendant  has  appointed  his  coachman  to  that  duty ;  the 
coachman  knew  of  the  mischievous  *propensitie8  of  the  [327 
dog ;  and  his  knowledge  is  the  knowledge  of  the  master. 

Channell,  B.,  concurred.  ^        Ride  refused. 

Attorney  for  plaintiff:  Charles  Thomas. 
Attorney  for  defendant :  Crump. 

C)  36  L.  J.  (C.P.),  153.  O  33  L.  J.  (Q.B.),  310,  at  p.  813. 

O  33  L.  J.  (Q.B.),  310. 
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339]  *Allgood  and  others  v.  Blake.    Roach  v.  Blake.  Clen- 
NELL  V.  Blake.    Reed  v.  Blake. 

[Law  Reiwrts,  7  Excliequer,  830.] 

Will  —  Ge/ieral  Intent  —  Estate  to  be  enjoyed  by  one  Person — "  AU  and  every  other 
t/ie  issue  of  my  Body  " —  "  Other  the  Issue  " —  Words  of  exclusion  or  comj^letion — 
'•  For  default  of  such  Issue" 

A  testator  devised  his  hereditaments  to  his  son  for  life,  with  remainder  to  F., 
nirf  son's  eldest  son,  for  life,  with  remainder  to  the  first  and  other  sons  of  F.,  suc- 
cf^sivelr  in  tail  male ;  and  for  default  of  such  issue,  to  R.,  the  second  son  of  his 
Hou,  for  life,  with  remainder  to  the  first  and  other  sons  of  R.,  successivelj  in  tail 
male  ;  and  for  default  of  such  issue,  to  the  third,  fourth,  and  other  sons  of  his  son 
thereafter  to  be  born  successively  in  tail  male  ;  and  for  default  of  such  issue,  to 
his  daughter  L,  for  life,  with  remainder  to  her  first  and  other  sons  in  tail  male ; 
and  for  default  of  such  i.ssue.  to  his  granddaughter  E.,  for  life,  with  remainder  to 
her  first  and  other  sons  in  tail  m-ile ;  and  far  default  of  such  issue,  to  his  grand- 
daiigliter  J.,  for  life,  with  remainder  to  her  firdt  and  other  sons  successively  in 
tail  male  ;  and  for  default  of  such  isdue,  to  his  granddaughter  S..  for  life,  with 
remainder  to  her  first  an  J  oth3r  fw.>ns  successively  in  tail  male;  and  for  default 
of  sa  ih  is3J3,  to  all  aal  evary  ths  foarth  a!id  fiftli  ani  other  daughter  or  dau^h- 
ter3  of  his  son  siiccassively,  and  in  re.niinler  one  after  another,  and  to  the  heirs 
male.-)  of  thiiir  bodies  ;  and  for  default  of  such  is^ue,  *'  to  the  use  and  behoof  of 
all  and  every  other  the  issue  of  my  body;"  and  for  default  of  such  issue  to  his 
right  heirs.  The  will  also  contained  a  wish  that  the  estates  should  be  retained  in 
the  liand.s  of  one  person,  and  should  not  be  dispersed,  and  a  provision  that  any 
female  who  inherited  should  with  her  husband  (if  married)  assume  the  testators 
name  and  arms  under  the  penalty  of  forfeiting  the  estates.  A  muniment  box  was 
directed  to  go  to  the  person  entitled  from  time  to  time  to  the  estates: 

Heldt  Ist,  that  the  words  "issue  of  my  body"  in  the  penultimate  limitation, 
were  to  be  read  in  the  same  sense  as  "  heirs  of  my  body  ;*'  2dly,  that,  having  re- 
gard to  the  whole  will,  that  devise  could  not  be  read  as  giving  the  estate  per 
capita  in  joint  tenancy  to  all  who  came  within  the  class  at  the  time  the  estates 
vested  in  possession  ;  3dly,  that  the  words  "  all  and  every"  did  not  import  that 
nil  were  to  take  at  the  same  time,  but  were  satisfied  by  all  taking  in  succession ; 
and  4thly  (Bramwell.  B.,  dissentiente),  that  the  word  "  other"  was  to  be  read  not 
us  a  word  of  exclusion,  but  of  completion;  and  that  upon  these  principles  of  con- 
Htruction,  there  was,  by  virtue  of  the  penultimate  limitation,  a  vested  remainder 
at  the  death  of  the  testator  in  tail  general  to  which  his  son  then  became  entitled. 

This  remainder  descended  to  F.,  who  duly  executed  a  disentailing  deed.  He 
devised  the  estate  to  the  defendant's  father,  from  whom  it  descended  to  the  de- 
fendant. In  actions  of  ejectment  (a),  by  persons  claiming  as  issue  of  the  body  of 
the  testator  as  joint  tenants  per  capita  at  the  time  the  estates  vested  in  posses- 
sion (b).  by  the  heiress  in  tail  general  of  the  testator  at  the  same  period  (c),  by  the 
heir  of  the  survivor  of  all  the  issue  of  the  testator  living  at  his  death  (other  than 
these  included  in  the  particular  limitations),  and  (d)  by  the  lieir  in  tall  of  the  tes- 
tator at  his  death,  these  being  excluded  who  came  within  the  particular  limita- 
tions : 

IIeld»  that  the  defendant  was  entitled  to  judgment. 

MandevUle's  Case  (Co.  Litt..  26  b),  considered. 

Special  cases  stated  in  four  actions  of  ejectment  brought  to 
recover  possession  of  fourteen  forty-eighth  pirts  of  a  firm  and 
lands  called  High  Letham,  in  Berwick  npon-Tweed. 
340]  *Sir  Francis  Blake,  Bart,  (the  first  baronet)  was  at  the 
date  of  his  will  (the  8th  of  Mirch,  1780)  and  of  his  death  (the 
29th  of  March,  1780)  sjiz  j  1  in  fje  of  the  farm  and  lands  in  qucs- 
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tion,  and  of  certain  other  property,  including  his  two  mansions 
of  Twizell  Castle  and  Tilmouth  Park,  then  in  the  county  of 
Durham  (but  now  in  JTorthumberland),  and  also  of  the  reversion 
of  several  estates  in  the  county  of  Durham  expectant  upon  the 
failure  of  issue  male  of  his  eldest  son  Francis  (the  second  baro- 
net). 

At  the  date  of  the  will  the  first  baronet  had  living  two  child- 
ren, namely,  Francis  and  Isabella.  The  second  baronet  had  at 
that  time  five  children  living,  namely,  Francis  (third  baronet), 
Robert  Dudley,  Elizabeth,  Isabella,  and  Sarah. 

By  his  will  the  first  baronet,  after  charging  all  his  manors, 
castle  lands,  &c.,  with  certain  payments  (which  were  afterwards 
duly  made)  and  creating  a  term  of  1000  years  upon  certain  trusts 
which  were  afterwards  satisfied)  devised  his  hereditaments  to  the 
use  of  his  son  Francis  for  life,  with  remainder  to  trustees  during 
the  life  of  Francis,  to  preserve  contingent  remainders,  with  re- 
mainder to  the  use  of  Francis,  eldest  son  of  the  second  baronet 
(the  third  baronet),  for  life,  with  remainder  to  the  first  and  other 
sons  of  the  third  baronet  successively  in  tail  male;  and  for  de- 
fault of  such  issue,  to  Robert  Dudley  Blake,  second  son  of  the 
second  baronet,  for  life  with  remainder  to  his  first  and  other 
sons  successively  in  tail  male  ;  and  for  default  of  such  issue,  to 
the  third,  fourth,  and  other  sons  of  the  second  baronet  there- 
after to  be  born  successively  in  tail  male ;  and  for  default  of 
such  issue,  to  Isabella  Blake,  the  testator's  daughter,  for  life, 
with  remainder  to  her  first  and  other  sons  successively  in  tail 
male ;  and  for  default  of  such  issue,  to  Elizabeth  Blake,  eldest 
daughter  of  the  second  baronet  for  life,  with  remainder  to  her 
first  and  other  sons  successively  in  tail  male ;  and  for  default  of 
such  issue,  to  Isabella  Blake,  second  daughter  of  the  second 
baronet,  for  life,  with  remainder  to  her  first  and  other  sons  suc- 
cessively in  tail  male;  and  for  default  of  such  issue,  to  Sarah 
Blake,  third  daughter  of  the  second  baronet,  for  life  with  re- 
mainder to  her  first  and  other  sons  successively  in  tail  male ; 
and  for  default  of  such  issue,  to  all  and  every  the  fourth,  fifth, 
and  other  the  daughters  of  the  second  baronet  successively  for 
life,  and  with  remainders  to  her  heirs  male  of  their  bodies  re- 
spectively;  and  "for  default  of  such  issue  to  the  *use  and  [341 
behoof  0/  all  and  every  other  the  issue  of  my  body  lawfully  to  be 
begotten ;  and  for  default  of  such  issue,  to  the  use  and  behoof 
of  my  own  right  heirs  for  ever.'' 

The  testator  also,  after  reciting- that  the  reversion  in  fee  of  the 
several  estates  in  the  county  of  Durham  was  vested  in  him  and 
his  heirs  upon  failure  of  the  male  line  of  the  second  baronet, 
further  gave  and  .devised  all  and  every  the  estates  to  which  ho 
was  so  entitled  in  reversion  in  case  of  failure  of  the  male  line 
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of  the  second  baronet  to  the  trustees  and  their  heirs  to,  for,  and 
subject  to  such  and  so  many  of  the  uses,  &c.,  in  the  will  before 
expressed  and  declared  of  and  concerning  his  other  real  estates 
h}'  his  will  before  devised  on  failure  of  issue  male  of  the  said 
second  baronet,  as  should  then  be  in  existence  undetermined  or 
capable  of  taking  eflfect.  Immediately  after  the  last  mentioned 
devise  the  following  words  occurred:  "And  thus  having  at 
least  expressed  a  very  natural  desire  to  continue  my  name  and 
property  upon  a  respectable  footing,  and  to  prevent  as  far  as 
may  be  the  dispersion  of  my  estates  amongst  several  persons, 
and  to  keep  up  my  name  and  family  in  one  person,  I  do  hope 
that  the  person  into  whose  hands  my  estates  shall  come,  whe- 
ther by  virtue  of  this  my  will  or  by  means  of  fines  or  recoveries, 
or  other  acts  in  the  law  defeating  the  uses  and  limitations  of  the 
present  entails  or  otherwise  howsoever,  will  be  equally  ready  to 
adopt  the  plan  for  the  purposes  aforesaid." 

The  will  also  contained  a  proviso  making  it  incumbent  on  the 
females  in  the  line  of  descent,  when  married,  to  return,  and  on 
their  husbands  to  take,  the  name  and  arms  of  Blake  as  and 
when  they  should  respectively  come  into  possession  of  the  es- 
tates, and  in  case  of  neglect  or  refusal  so  to  do,  the  person  next 
in  remainder  was  to  tafce  the  property.  Further,  there  was  a 
clause  whereby  the  testator  declared  his  wish  to  be  that  a  cer- 
tain iron  chest  or  muniment  box  should  go  to  the  person 
entitled  to  his  real  estate  from  time  to  time. 

On  the  testator's  death  the  second  baronet  entered  on  posses- 
sion of  the  family  estates,  including  High  Letham,  and  so  con- 
tinued until  his  death  in  June,  1818,  w-hen  he  was  succeeded  by 
the  third  baronet,  who  remained  in  possession  until  his  death 
in  August,  1860.  The  second  baronet  also  left  two  other  sons 
342]  surviving  him,  *viz.,  Kobert  Dudley  and  William,  and 
one  daughter,  Eleanor  Ann.  Isabella  Blake,  the  eldest  daugh- 
ter of  the  first  baronet,  and  Elizabeth,  Isabella,  and  Sarah  Blake, 
daughters  of  the  second  baronet,  died  unmarried  in  the  second 
baronet's  lifetime. 

In  the  year  1834  the  third  baronet  executed  an  assurance  for 
the  purpose  of  barring  a  certain  estate  tail  in  certain  messuages 
and  lands  (including  High  Letham),  which  estate  tail  wastherebj' 
recited  to  be  vestecl  in  him  by  the  will  of  the  first  baronet  ex- 
pectant on  the  failure  or  determination  of  the  estates  in  tail  male 
limited  to  the  use  of  the  first  and  other  sons  of  the  third  baronet, 
and  the  death  and  failure  of  issue  male  of  his  brothers  Robert 
Dudley  and  William  and  his  sister  Eleanor  Ann,  and  all  re- 
versions  and  remainders  thereon  expectant  or  depending. 

On  the  15th  of  October,  1845,  the  third  baronet  made  his  will, 
whereby,  after  reciting  that  under  his  grandfather's  will  and 
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other  acts  and  assurances  he  was  entitled  to  the  remainder  in 
fee  of  certain  manors,  messauges,  &c.  (including  High  Letham), 
he  devised  the  whole  of  those  manors,  messauges,  &c.,  subject 
to  the  estates  limited  by  his  grandfather's  will,  to  one  Francis 
Blake  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male.  Francis  Blake  died  intestate  in  Jul^,  1861,  leaving  the 
defendant,  his  eldest  son  and  heir  at  law,  him  surviving. 

Robert  Dudley  Blake  and  William  Blake  died  without  issue 
in  the  lifetime  of  the  third  baronet.  Eleanor  Ann  intermarried 
with  one  Bethel  Stag,  and  on  the  death  of  the  third  baronet  en- 
tered into  possession  of  the  family  estates,  assuming  at  the  same 
time  the  name  and  arms  of  Blake.  She  died  on  the  12th  of 
August,  1869,  without  issue  male,  but  leaving  a  daughter, 
Eleanor  Ann  Roach,  her  surviving,  who  was  also  heiress  at  law 
to  the  first,  second,  and  third  baronets. 

She  was  the  plaintift'in  the  second  action. 

Besides  his  daughter  Isabella,  the  first  baronet  had  another 
daughter  Sarah,  who  died  before  the  will  was  made.  She  mar- 
ried one  Christopher  Reed,  and  had  numerous  issue.  The 
plaintift'in  the  third  action,  Perceval  Fen  wick  Clennell,  was  hei 
grandson.  The  mother  of  Perceval  (Sarafc's  daughter),  was  the 
suiTivor  of  all  the  issue  of  the  testator  living  at  his  death,  other 
than  those  included  in  the  particular  limitations,  and  this  plaint- 
iff, as  her  heirs,  *claimed  the  entirety.  He  also  joined  in  [343 
the  first  action,  and  claimed  in  the  manner  indicated  below.  In 
the  fourth  action  the  claimant  was  Francis  Reed,  a  grandson  of 
Sarah  Reed.  He  claimed  the  entirety  as  heir  in  tail  of  the  tes- 
tator at  his  death,  all  those  being  excluded  who  came  within  the 
particular  limitations,  i.e.,  his  claim  was  the  same  in  character 
as  that  of  Eleanor  Ann  Roach,  except  that  he  claimed  as  upon 
a  remainder  vested  at  the  death  of  the  testator,  whereas  in  Mrs. 
Roach's  case  the  remainder  was  contingent. 

The  plaintiffs  in  the  first  action  were  among  the  issue  of  the 
body  of  the  testator  of  the  line  of  Sarah  Reed,  and  claimed  the 
property  as  joint  tenants  under  the  penultimate  limitation  in  the 
will.  The  estate,  they  contended,  was  giVen  per  capita  under 
that  limitation  to  all  persons  who  came  within  the  class  at  the 
time  of  the  death  of  Mrs.  Stag  in  1869. 

The  questions  for  the  court  in  the  several  actions  were,  whether 
any,  and  which,  of  the  plaintiffs  in  those  actions  respectively 
were  entitled  to  recover. 

The  case  was  argued  on  April  29,  May  1,  and  May  2,  1872, 
by  the  following  counsel : 

For  the  plaintiffs  in  the  first  action:  Sir  R.  Palmer^  Q.C. 
{Manisly^  Q.C,  Wdley^  and  Bruce  with  him) ; 

For  the  plaintiff'in  the  second  action  :  Sir  G.  Jcssel,  Q.C.,  S.Q., 
(  W.  H.  Bagshaw  and  WaUis  with  him) ; 
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For  the  plaintiff  in  the  third  action :  11.  F.  BrtslowCy  Q.C., 
[Harrison  Vallon  with  him) ; 

For  the  plaintiff  in  the  fourth  action  :  Pollock ^  Q.C.  [Day^  Q.C., 
with  him); 

For  the  defendant  in  these  four  actions :  Sir  J.  B,  Karslake^ 
Q.C,  and  Charles  Hall  {Kemplay,  Q.C,  with  them). 

There  was  also  a  fifth  action  brought  by  the  plaintiffs  in  the 
first  action  in  respect  of  other  property  against  another  defend- 
ant, who  also  claimed  under  the  will  of  the  third  baronet,  and 
whose  interest  wjis  therefore  identical  with  that  of  the  defendant 
in  the  other  actions.  For  him  WllliarnSy  Q.C,  [Trevelyan  and  CI 
Broione  witli  him)  appeared. 

344]       *The  course  and  nature  of  the  arguments  sufficiently 
aijpear  from  the  judgment. 

For  the  plaintifts  in  the  first  action  the  following  authorities 
were  cited:  Lewis  on  Perpetuities,  pp.  663-671;  2  Co.  Litt.,  by 
llargreave  and  Butler,  272  a,  note  (*),  s.  5 ;  Prior  on  Issue,  book 
i.  pp.  6,  12,  26;  Jarmau  on  Wills,  3d  ed.  vol.  ii.  pp.  66,  89-91, 
143 ;  Lee  v.  Busk  (^) ;  NichoUs  v.  Sheffieldi^) ;  Heasmanr.  Pearse  {*); 
Ranelagh  v.  Mavelagh  i^) ;  Lewis  d.  Ormond  v.  Walers  (*) ;  Sartees 
V.  Sartees  (*);  Greene  v.  Ward  (J) ;  Davenport  v.  Hanbury  (*);  De 
Windt  V.  he  MVindt  (•) ;  Wright  v.  Vernon  ('°) ;  Bernard  v.  Mania- 
gue  (");  Cooper  v.  Pitcher  (**);  Freeman  v.  Parsley  (*') ;  DalzeU  v. 
Welch  (") ;  Cook  v.  Cook  H ;  Bowland  v.  Morgan  (»«) ;  Knight  v. 
Sclby  [^ ;  Whilclocke  v.  Heddon  ('^);  Atkinson  v.  HoUby  (»^) ;  Cla- 
vering  v.  Ellison  (^) ;  Egerton  v.  Earl  Broionloio.  (**) 

For  the  plaintiff  in  the  second  action  were  cited  Co.  Litt.  by 
Hargreave  and  Butler,  19  a,  20  b,  22  a,  24  b,  and  note  to  24  b; 
Fearne  on  Contingent  Remainders,  p.  180;  Cruise's  Digest,  vol. 
i.  p.  69 ;   Whilelock  v.  Heddon  (»») ;  Mandeville's  Case.  (^) 

For  the  plaintiff  in  the  third  action  were  cited  Jarman  on 
Wills,  3d  ed.  vol.  i,  p.  758 ;  White  v.  Ojram  {^) ;  Morgan  v. 
Britten.  (^) 

For  the  plaintiff  in  the  fourth  action  were  cited  Jarman  on 
Wills,  3d  ed.  vol.  ii,  p.  77  Whilelock  v.  Heddon  (**) ;  Grey  v. 
Pearson  {^)\  Lees  v.  Mosley  (^;  Boe  d.  Dodson  v.  Giew  (*'); 

(')  14  Beav.,  459.  Q*)  2  Sim..  819. 

C)  1  Bro.  C.  C,  215.  (»')  2  Vera..  545. 
(»)  Law  Rep.,  11  Eq.,  522  ;  Ibid.,  7  Ch.        (»•)  2  Ph.,  764. 

App.  275.  (")  8  M.  &  G.,  92. 

O  12  Beav.,  200.  (")  1  B.  &  P.,  248. 

(•)  6  East,  836.  at  p.  846.  ('•)  10  H.  L.  C,  813. 

O  Law  Eep..  12  Eq.,  400.  O  3  Drew.,  451. 

(')  1  Russ.,  262.  C')4H.  L..1. 

(")  3  Ves.,  257,  (")  Co.  Litt..  26  b. 

C)  Law  Rep.,  1  H.  L.,  87.  (")  3  K.  &  J.,  652. 

('">)  7  H.  L.  C,  85.  r)  Law  Rep,.  18  Eq.,  28. 

(0  1  Mer.,  422.  (")  6  H.  L.  C.,  61,  at  p.  68. 

(")  4  Hare,  485.  (")  1  Y,  &  C.  589. 

(»)  3  Ve».,  421.  (")  2  WUb.,  822. 
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*Doe  d.  Blandfordv.  Appling ;  Roddii  v.  Fitzgerald  Q;  Han-  [345 
naford  v.  Hannaford  (') ;  Doe  d.  Cock  v.  Cooper  (*). 

For  the  defendants  in  all  the  actions  the  following  authorities 
were  cited  :  Abbott  v.  Middleton  (^ ;  Jenkins  v.  Hughes  (•) ;  Bgng 
V.  Bgng  (J) ;  Wild's  Case  (^);  Doe  d.  Mirl  of  Scarborough  v.  Savile 
(®) ;  iiJrr/  o/  Tyrone  v.  Marquis  of  Waterford  (*®) ;  MandeviUe^s  Case 
(") ;  TVre(//i/  v.  Ferwon  (»^ ;  King  v.  J!/eiftn<7  (") ;  Boddg  v.  jPYte- 
gerald  (^  ;  Slanleijv:  Leujiard  ('*) ;  Jordan  v.  Adams  (^*) ;  Woodhouse 
V.  Berrick  (^^) ;  Crozier  v.  Crozier  (*^) ;  PieWy  v.  Goddard  (*^) ;  ig- 
thieullier  v.  //-^cy  (*®) ;  Doe  d.  Gallini  v.  Gallini  (**) ;  Jame^  v.  iJicA- 
ardson  ("') ;  Burchett  v.  Dardant  (^) ;  Greene  v.  Warrfe  F) ;  Crooci- 
/<W€  V.  P^?^  (^*) ;  ^^^  ^-  ^^'^  ^-  -Ha'^  (**) ;  -Roe  d.  Dodgson  v. 
ffrew?  ("*);  Purr  v.  Swindels  (^^) ;  Doe  d.  Blandford  v.  Applin  (*); 
3Iontgomerg  v.  Montgomery  (^) ;  Kavanagh  v.  Morland  (®) ;  Taylor 
v.  iSr/yer  (*^) ;  i)oe  d.  C^eA  v.  Cooper  (^) ;  Brougkton  v.  Ijingley  (*^) ; 
Jarman  on  Wills,  3d  ed.  vol.  ii.  p.  406 ;  Fearne,  Contingent 
Remainders,  80,  180,  526;  Plowden,  29;  Preston  on  Estates, 
vol.  ii,  pp.  606,  507 ;  Hayes  on  Limitations,  pp.  1,  28 ;  Powell 
on  Devises,  3d  ed.  vol.  ii,  p.  596 ;  Ilargreave's  Tracts,  p.  565. 

Car.  adv.  vult. 

June  6.  The  judgment  of  the  Court  (Kelly,  C.B.,  Martin, 
Bramwell,  and  Cleasby,  BB.)  was  delivered  by 

Cleasbt,  B.  The  first  of  the  above  actions,  AUgood  and  others 
*v.  Blakfy  was  brought  to  recover  the  possession  of  four-  [346 
teen  forty-eighth  parts  of  a  farm,  messuages,  and  lands  called 
High  Letham  or  High  Latham,  in  the  county  of  the  borough  and 
town  of  Berwick-upon-Tweed. 

The  question  for  consideration  is  the  proper  construction  of 
a  clause  in  the  will  of  Sir  Francis  Blake,  which  was  executed 
in  January,  1780.  The  testator  died  in  the  March  following. 
At  the  time  of  making  the  will  he  had  living  a  son  Francis,  and 
a  daughter,  Ljabella.    Another  daughter,  Sarah,  had  married  a 

0)  4  T.  R.,  82.  (")  3  Drur.  &  War.,  853. 

(')  6  H.  L.  C,  823.  (»8)  Bridgman.  36. 

(»)  Law  Rep.,  7  Q.  B.,  116.  ('")  3  Atk.,  728. 

{*)  1  Eaet,  229.  O  5  B.  &  Ad.,  621 ;  S.C.  in  error,  3  A. 

(•)  7  H.  L.  C,  68,  at  p.  114.  &  E.,  340. 

(•)  8  H.  L.  C.  671.  (")  Pollexfen,  457,  at  pp.  461,  462. 

C)  10  H.  L.  C.  171.  n  2  Vent.,  311. 

C)  6  Rep.,  16  b.  (")  1  RusB.,  262. 

(•)  3  A.  &  E.,  897.  n  3  Bro.  P.  C.  454, 

(»")  1  D.  F.  &  J..  613.  n  8  T.  R.,  5. 

(")  Co.  Litt.,  26  b.  02  WUb.,  322;  S.C.  in  WUmot'a 

(")  2  Drew..  439 ;  7  H.  L.,  35.  notes,  272. 

('»)  1  Vent.,  214, 225.  (")  4  Russ.,  283. 

(")  1  Eden,  87.  («•)  8  Ir.  Eq.,  740. 
O  9  C.  B.  (N.S.),  483  ;  30  L.  J.,  (C.P.),        H.Kay,  16. 

161.  nCro.Eliz.,742. 

(*0  1  K.  &  J.,  852.  (W)  2  Ld.  Raym.,  878. 
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person  of  the  name  of  Christopher  Reed,  and  died  in  the  year 
1771,  leaving  several  children,  male  and  female,  surviving. 

His  son  Francis  had  living  at  the  time  of  making  the  will  two 
sons,  Francis,  and  Robert  fiudley,  and  three  daughters,  Eliza- 
beth, Isabella,  and  Sarah. 

The  will  is  technically  framed,  and  all  the  life  estates  are  fol- 
lowed by  a  devise  to  trustees  to  preserve  contingent  remainder. 
Bearing  that  in  mind,  its  substance  may  be  stated  for  the  pur- 
pose of  the  present  question,  as  follows.  After  charging  all  and 
singular  his  manors,  messuages,  castle  lands,  hereditaments,  and 
estates,  with  certain  payments,  which  are  to  be  taken  as  having 
been  duly  made,  and  creating  a  term  of  1000  years  upon  certain 
trusts  which  have  been  satisfied,  he  devised  his  hereditaments 
to  his  son  Francis  for  life,  with  remainder  to  Francis,  the  eldest 
son  of  his  son  Francis,  for  life,  with  remainder  to  the  first  and 
other  sons  of  Francis  the  grandson  successively  in  tail  male ; 
and  for  default  of  such  issue,  to  Robert  Dudley  Blake,  the  second 
son  of  Francis  the  son,  for  his  life,  with  remainder  to  his  first 
•and  other  sons  successively  in  tail  male ;  and  for  default  of  such 
issue,  to  the  third,  fourth,  and  other  sons  of  the  son  Francis 
thereafter  to  be  born  successively  in  tail  male ;  and  in  default 
of  such  issue,  to  testator's  daughter  Isabella  for  life,  with  re- 
mainder to  the  first  and  other  sons  of  his  daughter  Isabella  in 
tail  male ;  and  for  default  of  such  issue,  to  his  granddaughter 
Elizabeth  for  life,  with  remainder  to  her  first  and  other  sons 
successively  in  tail  male ;  and  for  default  of  such  issue,  to  the 
testator's  granddaughter  Isabella  for  life,  with  remainder  to 
her  first  and  other  sons  successively  in  tail  male ;  and  for  de- 
fault of  such  issue,  to  the  testator's  granddaughter  Sarah  for  life, 
with  remainder  to  her  first  and  other  sons  successively  in  tail 
347]  ^^^'®  5  *aud  for  default  of  such  issue,  to  all  and  every  the 
fourth,  fifth,  and  other  daughter  and  daughters  of  Francis  the 
son  successively,  and  in  remainder  one  after  another  and  to  the 
heirs  male  of  their  bodies. 

It  should  be  here  noticed  that  all  the  limitations,  including 
and  following  that  to  Isabella,  the  daughter  of  the  testator  (the 
first  female  who  comes  in),  are  expressTy  made  subject  to  a  pro- 
viso or  condition  in  the  will,  contained  in  the  name  and  arms 
clause  which  will  be  particularly  noticed  hereafter. 

The  next  limitation  is  the  one  upon  which  the  question  arises 
and  is  in  the  following  words : 

"  And  for  default  of  such  issue  to  the  use  and  behoof  of  all 
and  every  other  the  issue  of  my  body."  And  upon  this  there 
immediately  follows  another  limitation  :  "  and  for  default  of 
such  issue,  to  my  right  heirs  for  ever." 

The  first  of  the  two  limitations  may  be  correctly  called,  as 
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was  done  through  the  argument,  the  "  penultimate  "  limitation, 
and  the  latter  one  the  "  ultimate  "  limitation.  The  particular 
words  **  to  all  and  every.other  issue  of  my  body,"  taken  by  them- 
selves, were,  it  was  contended,  susceptible  of  two  meanings : 
they  may  be  taken  to  signify  a  distribution  as  if  the  testator  had 
said  "  to  and  among  all  and  every  the  issue,  Ac,"  in  which  case 
they  would  be  words  of  purchase ;  or  they  may  signify  success- 
ion and  not  distribution  like  "  heirs  of  the  body,"  in  which  case 
they  would  be  words  of  limitation,  although  tney  might  also  in 
some  sense  operate  as  words  of  purchase  according  to  Mande- 
ville*8  Case  (*)  as  will  afterwards  be  pointed  out. 

In  considering  which  of  these  two  senses  should  be  given  to 
the  words,  it  was  important  to  examine  other  parts  of  the  will 
to  see  whether  there  was  any  clear  general  intent  of  the  testator 
which  could  properly  be  considered  as  applicable  to  the  con- 
struction of  the  penultimate  limitation.  And  upon  the  meaning 
and  eftect  of  other  parts  of  the  will  there  was  a  very  full  argu- 
ment before  us.  ' 

In  addition  to  the  estates  of  which  the  testator  was  seized  in 
possession  he  was  entitled  in  reversion,  upon  the  failure  of  male 
issue  of  his  son  Francis,  to  certain  estates  in  the  county  of  Dur- 
ham, and  he  devised  this  reversion  to  such  of  the  uses  limited 
in  the  will  concerning  his  other  estates  upon  such  failure  of 
male  issue  of  his  *son  as  should  then  be  in  existence  and  [348 
capable  of  taking  eftect.  And  after  the  last  mentioned  devise 
the  following  clause  occurs  in  the  will : 

"And  thus  having  at  least  expressed  a  very  natural  desire  to 
continue  my  name  and  property  upon  a  respectable  footing,  and 
to  prevent  as  far  as  may  be  the  dispersion  of  my  estates  amongst 
several  persons,  and  to  keep  up  my  name  and  family  in  one  per- 
son, I  do  hope  that  the  person  into  whose  hands  my  estate  shall 
come,  whether  by  virtue  of  this  my  will,  or  by  means  of  fines 
or  recoveries,  or  other  acts  in  law  defeating  the  uses  and  limit- 
ations of  the  present  entails,  or  otherwise  howsoever,  will  be 
equally  ready  to  adopt  the  plan  for  the  purposes  aforesaid." 

Another  clause  referred  to  was  the  clause  making  it  incum- 
bent upon  the  females  in  the  line  of  descent,  when  married  to 
t^ke  the  name  and  arms  of  Blake  the  language  of  which  was 
much  discussed,  and  which  was  in  the  following  words : 

"  Upon  this  express  condition,  that  they  the  said  several  per- 
sons above  named,  and  the  several  and  respective  husbands  of 
such  of  them  as  shall  marry,  and  their  respective  sons  and  issue 
male,  who  are  to  take  by  virtue  of  and  under  the  limitations 
hereinbefore  contained,  do  and  shall,  when  and  as  they  shall 
respectively  come  into  and  be  in  the  actual  possession  of  mj 

(0  Co.  Litt,  26  b. 
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Raid  real  estates  or  any  part  thereof  by  virtue  of  or  under  the 
limitations  hereinbefore  mentioned  and  contained,  and  during 
such  time  as  they  shall  respectively  be  in  possession  of  the  same 
estates  and  premises  or  any  part  thereof,  and  for  ever  thereafter 
assume  and  take  upon  himself,  herself,  and  themselves  respect- 
ively, and  continue  to  use  the  surname  of  Blake  only,  and  no 
other  surname,  and  bear  the  coat  of  arms  of  that  family,  and 
shall  in  all  deeds,  vi^ritings,  letters,  and  other  instruments  of 
writing,  be  styled  and  called  by  the  surname  of  Blake  only,  and 
set,  and  subscribe,  and  write  his,  her,  and  their  names  respect- 
ively Blake  only  to  all  and  every  such  deeds,  writings,  letters, 
and  other  instruments.  And  that  in  case  such  person  *or  per- 
sons as  aforesaid  shall  neglect  or  refuse  so  to  do  for  the  space 
of  six  calendar  months  next  after  he,  she,  or  they  shall  become 
so  entitled  to  the  said  estates  as  aforesaid,  the  person  or  persons 
so  neglecting  or  refusing  shall  not  have  or  take  any  benefit,  es- 
349]  tate,  or  interest  under  or  by  virtue  of  this  my  will  of  or  *in 
the  said  estates  and  premises,  and  that  in  auch  case  the  person 
who  by  virtue  of  the  limitations  aforesaid  is  to  take  next  in  re- 
mainder after  the  person  or  persons  so  neglecting  or  refusing 
sliiiU  enter  upon,  have,  and  enjoy  all  the  said  estates  and  pre- 
mises in  as  full  and  beneficial  a  manner  as  if  the  person  or 
j^ersons  so  neglecting  or  refusing  w^as  or  were  actually  dead. 
Provided  that  such  person  in  remainder  to  take  by  virtue  or  in 
consequence  of  such  neglect  or  refusal  shall  assume  and  take 
upon  him  or  her  and  continue  to  use  the  surname  of  Blake 
only,  and  bear  the  coat  of  arms  of  Blake  as  aforesaid." 

And,  further,  the  language  of  the  clause  in  the  latter  part  of 
the  will  relating  to  the  iron  chest  or  muniment  box  was  alluded 
to,  in  which  the  testator  declares  his  will  to  be,  that  it  shall  go 
to  the  person  entitled  to  his  real  estates  from  time  to  time. 

It  was  contended  on  the  part  of  the  defendant,  that  the  whole 
will  taken  together  showed  in  the  clearest  manner  a  general  in- 
tent in  the  testator  that  the  estate  should  ^o  to  be  enjoyed  by 
one  person  in  any  possible  line  of  descent  from  him  before  the 
devise  to  the  heirs  general  would  take  effect. 

He  relied  upon  the  manner  in  which  the  successivalife  estates 
forming  separate  lines  of  descent  were  specified  as  far  as  they 
])ossibly  could  be,  and  to  the  words  "  all  and  every"  of  the  pen- 
ultimate limitation  itself.  Particular  stress  was  laid  upon  the 
penultimate  limitation  being  followed  by  the  words,  "and  in 
default  of  such  issue,"  and  by  a  devise  over  in  fee,  these  same 
words  "  and  in  default  of  such  issue,"  having  been  used  after 
every  other  devise  of  an  estate  tail  to  introduce  the  next  limit- 
ation. It  was  said  this  showed  conclusively,  at  all  events,  that 
the  penultimate  limitation  could  not  have  the  effect  of  a  devise 
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ia  fee,  as  there  was  a  remainder  following  upon  it  in  exactly 
the  same  words  as  all  the  other  remainders  in  the  will.  And 
although  under  this  will,  which  was  made  before  the  31st  of 
Decem^ber,  1833  (3  &  4  Wm.  4,  c.  106,  s.  3),  the  heirs  of  the 
testator  who  took  under  the  ultimate  limitation  would  take  by 
descent  and  not  as  devisees,  this  makes  no  difference  as  to  the 
intended  effect  of  the  previous  limitations  which  we  are  now 
considering. 

It  will  be  noticed  that  every  estate  tail  in  the  will  is  followed 
by  the  words  "  and  in  default  of  such  issue,"  and  it  was  said  that 
as  *these  same  words  followed  the  penultimate  limitation,  [350 
it  is  reasonable  to  read  them  as  embracing  the  same  idea,  viz., 
the  failure  of  estates  tail ;  and  it  was  argued,  and  we  think  with 
great  force,  that  if  you  once  come  to  the  conclusion  that  the 
penultimate  limitation  operates  as  a  devise  in  tail,  it  almost 
follows  that  successive  estates  tail  were  intended,  and  not  so 
unusual  and  inconvenient  an  arrangement  as  joint  estates  tail 
in  any  number  of  persons,  especially  when  the  testator  indicated 
so  clearly  his  wish  that  the  estate  should  not  be  divided. 

In  answer  to  the  argument  that  in  a  will  carefully  framed,  and 
in  which  every  estate  tail  was  created  by  the  proper  technical 
words,  the  penultimate  limitation  alone  contained  a  devise  to 
"  issue,*'  it  was  pointed  out  that  the  frequent  repetition  of  the 
words  "  in  default  of  such  issue"  after  each  devise  in  tail,  showed 
that  the  word  "  issue"  was  throughout  used  as  embracing  all 
the  heirs  of  the  body.  The  defendant  also  relied  upon  the 
clause  already  referred  to  in  which  the  testator  expresses  his 
wishes  as  to  the  conduct  to  be  pursued  by  his  successors.  And 
it  was  said  that  if  the  testator's  mind  was  directed  to  the  time 
when  the  limitations  in  the  will  should  enable  those  who  took 
the  estate  to  make  fresh  settlements,  and  so  prevent  the  disper- 
sion of  the  property,  he  must  have  intended  so  far  as  his  own 
•vill  could  do  so,  to  carry  this  into  effect,  and  the  penultimate 
limitation  therefore  ought  to  receive  a  construction  which  wouM 
cjirrv  that  into  effect. 

The  language  of  the  clause  is  very  comprehensive,  for  the 
hope  expressed  is  that  the  persons  into  whose  hands  the  estates 
shall  come,  whether  by  virtue  of  the  will  or  by  means  of  fines 
and  recoveries,  shall  be  ready  to  adopt  his  plan  for  keeping  up 
tne  name  and  familv  in  one  person ;  and  this  includes  all  who 
take  estates  tail,  whether  under  the  will  or  by  means  of  fines 
and  recoveries.  The  name  and  arms  clause  indicated,  it  was 
s^id,  distinctly  the  same  intent;  and  the  clause  relating  to  the 
muniment  box  was  also  referred  to  as  not  immaterial,  and  par- 
ticularly the  language  of  it,  viz.,  that  it  should  go  to  the  person 
entitled  to  the  estates  from  time  to  time. 
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It  was  contended  on  behalf  of  the  plaintiffs  in  the  first  action 
thattheobjectofthe  testator  was  sufficiently  carried  into  effect  by 
the  various  specific  li  raitations  preceding  the  penultimate  one,  and 
351]  tHat  *an  adequate  effect  having  been  given  to  that  inten- 
tion, it  was  unnecessary  to  employ  it  in  construing  that  limita- 
tion, more  especially  when  the  construction  contended  for  was 
contrary  to  the  proper  meaning  of  the  words  used ;  and  further, 
that  the  clause  relating  to  the  conduct  of  his  devisees  showed 
what  he  wished  the  first  and  other  tenants  in  tail  to  do,  and  had 
no  reference  to  the  multiplying  the  tenancies  in  tail.  It  was 
also  pointed  out  that  the  forfeiture  by  which  the  name  and  arms 
clause  was  enforced  was  inapplicable  to  any  persons  who  took 
under  the  penultimate  clause,  and  also  that  the  clause  relating 
to  the  muniment  box  was  of  little  effect,  since  that  it  would  vest 
absolutely,  beinoj  a  personal  chattel,  in  the  first  tenant  in  tail, 
for  want  of  the  intervention  of  the  usual  trustees  to  make  it  an 
heirloom.  So  far  as  this  part  of  the  argument  is  concerned,  we 
think  there  does  appear  clearly  upon  the  face  of  the  will,  and 
throughout  it,  an  intention  on  the  part  of  the  testator  so  to  limit 
the  estate  as  to  keep  the  name  and  estates  and  family  in  one 
person,  and  that  all  the  devises  and  particular  limitations  are 
introduced  as.  subordinate  to,  and  for  the  purpose  of  carrying 
into  effect,  this  general  intent.  And  having  adverted  to  the 
arguments  on  both  sides,  we  do  not  think  it  necessary  to  re- 
capitulate them  in  favor  of  this  conclusion;  but  we  may  say,  in 
reference  to  those  on  the  other  side,  that  the  existence  of  this 
intent  is  not  negatived  by  some  of  the  provisions  introduced  for 
the  purpose  of  carrying  it  into  effect  being  imperfect  in  their 
operation. 

We  had  brought  before  us  many  authorities  for  the  purpose  of 
showing  to  what  extent  the  courts  and  the  House  of  Lords  had 
gone  in  construins:  particular  provisions,  so  as  to  carry  into  effect 
what  has  been  called  the  general  intent,  and  how,  in  some  cases, 
words  have  been  rejected,  and  a  particular  intent  expressed  by 
them  has  been  sacrificed. 

Two  of  the  latest  authorities  have  certainly  a  strong  bearing 
upon  the  present  case,  and  may  well  be  noticed :  Jenkins  v. 
Hughes  (*)  and  Bf/ng  v.  Bgng.  (^  In  the  first  there  was  a  clause 
corresponding  with  the  clause  in  the  present  case,  expressing  the 
testator's  wish  as  to  the  conduct  of  his  successora,  and  in  the 
352]  *second  there  were  clauses  corresponding:  with  the  name 
and  arms  clause  and  the  clause  as  to  the  iron  chest. 

In  Jenkins  v.  Hughes  Q)  the  9th  clause  in  the  will  contained 
the  following  words :  "  My  express  will  and  desire  being  that  my 
estates  do  always  descend  in  the  male  line." 

0  8  H.  L.,  571.  O  10  H.  L,  171.  * 
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The  question  being  whether  the  great  nephew  of  the  testator 
took  an  estate  tail  by  force  of  certain  words  which,  taken  by 
themselves,  w^ould  have  a  difterent  operation,  Lord  Cranworth 
says :  "  But  the  general  emphatic  direction  contained  in  the  9tb 
clause  seems  to  me  to  justity  us  in  holding  the  true  construction 
of  the  will  to  be  that  Thomas  took  an  estate  in  tail  male." 

In  the  other  case  of  Byng  v.  Byng  (*)  the  will  contained  a  name 
and  arms  clause,  and  also  a  clause  directing  that  Holbein's  por- 
trait of  Archbishop  Cranmer,  and  other  chattels,  should  go  afe 
heirlooms  with  the  estate.  The  devise  was  to  A  B  and  his 
children.  As  there  were  several  children  born  at  the  time  of 
the  devise,  the  effect  of  the  devise,  taken  by  itself,  was  to  make 
**  children  "  a  word  of  purchase,  and  to  make  the  children  take 
as  joint  tenants  with  A  B  according  to  WiJ£s  Oxse.  (') 

Lord  Cranworth's  language  at  p.  181  is  remarkable  in  its  ap- 
plication to  the  present  case  :  "  There  are  two  passages  in  the 
will  which  bring  me  to  the  conclusion  that  the  testatrix  could 
not  have  contemplated  a  joint  tenancy  among  the  niece  and  her 
children."  He  then  refers  to  and  reasons  upon  the  name  and 
arms  clause,  and  at  the  end  of  the  paragraph  says :  "For  these 
reasons  I  think  the  direction  to  take  the  name  and  arms  tends 
strongly  to  show  an  intention  to  keep  the  estates  in  a  single  line 
of  enjoyment,  and  not  to  divide  them  among  an  indefinite  num- 
ber of  objects."  The  other  passage  alluded  to  is  that  making 
the  portrait  and  other  chattels  heirlooms,  and  he  refers  to  that 
as  sugo;esting  arguments  of  greater  weight  than  the  other.  Lord 
Kingsdown,  who  says  that  he  had  given  to  the  case  an  anxious 
consideration,  having  at  first  had  a  difterent  impression,  refers, 
at  p.  187,  to  both  the  above  matters  as  aiding  in  the  construction, 
and  the  result  was  that  the  word  "  children  "  was  held  to  be  a 
word  of  limitation. 

It  is  not  at  all  necessary  in  the  present  case  to  act  upon  the  rule 
*of  carrying  into  effect  the  general  intent  to  the  extent  to  [353 
which  it  has  been  acted  upon  in  such  cases  as  Doe  d.  Blandford  v. 
Applin  (')  and  Doe  d.  Cock  v.  Cooper  (^),  where  a  particular  provi- 
sion, clearly  expressed,  has  been  rejected.  The  utmost  extent  to 
which  (if  at  all)  it  need  be  applied  is  that  modified  form  to  which 
it  is  limited  by  Lord  Redesdale  in  Jesson  v.  Wright  (*)  and  is  ap- 
proved of  by  the  Court  of  Queen's  Bench  in  Doe  d.  Gallini  v. 
Gallini  (*),  viz.,  "  that  technical  words  shall  have  their  legal 
effect,  unless  from  subsequent  inconsistent  words  it  is  very  clear 
that  the  testator  meant  otherwise."  And  if  the  words  of  the 
penultimate  limitation  had,  by  the  force  of  certain  decisions,  ac- 
quired technically  the  sense  of  a  distribution  in  joint  tenancy, 

O  10  H.  L.,  171.  (»)  4  T.  R.,  83.  (»)  2  Bligli.  1. 
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^'c  should  feel  justified  in  departing  from  that  sense  when  so 
clearly  opposed  to  the  intent  of  the  testator,  and  giving  them 
any  other  sense  which  they  would  fairly  bear.  In  realty,  when 
we  are  dealing  with  a  will  which  is  one  document,  expressing 
all  the  intentions  of  the  testator,  and  which  ought,  therefore,  to 
be  read  as  a  consistent  whole,  if  a  question  arises  as  to  the  effect 
of  a  particular  clause,  the  language  of  which  is  by  possibility 
susceptible  of  two  meanings,  we  are  naturally  and  almost  irre- 
sistibly influenced  by  the  impression  derived  from  the  whole 
will  of  what  the  main  object  and  intent  of  the  testator  was  in 
making  it,  assuming,  of  course,  such  an  object  and  intent  to  be 
apparent  upon  the  face  of  it ;  and  it  is  perhaps  in  this  way  that 
the  general  intent  has  been  so  much  acted  upon. 

To  come  now  to  the  words  of  the  penultimate  limitation,  "  To 
all  and  every  other  the  issue  of  my  body."  It  was  contended, 
on  behalf  of  the  plaintiffs,  that  in  general  a  devise  by  a  testator 
to  his  issue  gave  an  estate  to  all  his  issue  —  children,  grand- 
children, &c. —  as  joint  tenants  in  fee,  and  that  all  came  within 
the  devise  .who  were  .in  existence  at  the  time  of  vesting  in  pos- 
session. Many  authorities  have  been  mentioned  in  which  this 
rule  had  been  followed  in  cases  of  personalty:  Davenport  v. 
Hanhury  (*)  and  other  cases  collected  in  Jarman,  3d  vol.  ii,  pp. 
89,  00  ;  and  to  some  extent  the  same  rule  has  been  followed  in 
cases  of  realty :  see  Cook  v.  Cook  (*) ;  and  the  word  '*  estate  " 
354]  ^^'^8  referred  to  as  incorporated  *in  the  devise,  so  as  to 
carry  the  fee  without  any  words  of  limitation.  But  without  re- 
lyins:  upon  any  general  intent,  it  has  never  been  questioned  that 
woriJs  ought  to  be  construed  by,  or  along  with,  the  context  of 
which  they  may  be  said  to  form  part. 

Now,  we  find  in  the  will  before  us  a  long  series  of  devises 
specifically  carrying  the  estate  through  all  the  lines  of  one  part 
of  the  testator's  issue,  each  line  being  followed  by  the  words, 
"  in  default  of  such  issue,"  and  upon^'failure  of  all  those  lines 
there  is  a  devise,  '*  to  all  and  every  my  other  issue,"  and  after- 
wards, in  default  of  such  issue,  a  devise  to  his  right  heirs  in  fee. 
We  think  it  would  be  unreasonable  to  hold  that  because  the 
specified  male  lives  had  been  exhausted,  the  word  "  issue  "  was 
to  be  read  in  a  different  sense  from  the  sense  in  which  it  had 
been  used  so  often  before,  and  that  the  whole  series  of  devises 
were  not  to  be  read  as  consecutive  limitations  of  the  same  estate. 

The  ultimate  limitation  in  fee  we  read  as  dealing  with  the 
same  estate  at  all  the  previous  limitations,  viz.,  the  whole  estate 
as  one,  and  the  failure  of  issue  is  the  faihire  to  take  the  whole, 
and  not  several  parts. 

It  was  suggested  on  behalf  of  the  plaintiffs  that  the  ultimate 
C)  8  Ves.,  257.  O  2  Vera.,  545. 
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limitation  might  be  read,  not  as  a  remainder  upon  the  previous 
estate,  but  as  intended  to  provide  for  the  case  of  their  being  no 
one  to  take  under  all  tlie  previous  limitations  at  the  testator's 
death.  "We  think  this  wholly  inadmissible,  for,  without  refer- 
ling  to  the  state  of  the  testator's  family,  there  are  many  separate 
devises  to  his  living  children  and  grandchildren,  besides  others 
to  their  issue  unborn. 

The  ultimate  limitation  in  fee  is  a  great  difficulty  in  the  way 
of  the  plaintiffs'  contention,  and  the  effect  of  it  cannot  be  got 
rid  of  in  the  way  suggested,  or,  as  far  as  we  can  see,  in  any  other 
way. 

It  was  urged  bv  the  learned  counsel  for  the  plaintiffs  that, 
properly,  the  word  "  issue  "  referred  to  procreation,  not  inherit- 
ance ;  the  word  "  heirs  "  to  inheritance,  and  not  procreation  ; 
and  the  words  "  heirs  of  the  body,"  to  procreation  and  inherit- 
ance. But  though  this  is  the  primary  sense  of  the  words  taken 
by  themselves,  yet  we  know  frequently  the  word  "  heirs,"  taken 
with  the  context,  becomes  heirs  of  the  body ;  and  the  word 
"  issue,"  when  used  in  a  will  in  connection  with  previous  life 
estates  and  with  limitations  in  default  *of  issue  generally,  [355 
refers  to  inheritance  as  well  as  procreation,  and  is  equivalent 
to  heirs  of  the  body. 

We  see  no  reason  to  doubt  that  the  remark  upon  the  case  of 
King  v.  Melling  (^),  quoted  by  Mr.  Hayes  in  his  principles  for 
expounding  dispositions  of  real  estate  (a  work  frequently  referred 
to  in  the  argument)  is  applicable  to  the  present  case.  It  is  found 
at  the  top  of  Table  3  : 

'i  Ithasbeen  established,  ever  since  the  caseof  ^iV^jrv.  Melling, 
that  in  a  will  the  w^ords  *'  issue  of  the  body  "  are  as  strict  proper 
words  of  limitation  as  "  heirs  of  the  body,"  and  equally  give  an 
estate  tail  in  lands  legally  devised  (per  Lord  Hardwicke).  We 
see  no  reason  why  the  words  must  receive  a  different  meaning 
in  a  devise  by  the  testator  to  the  issue  of  his  own  body  from 
that  which  they  would  receive  in  a  devise  to  the  issue  of  the 
body  of  another  person." 

In  the  present  will  the  use  of  the  words  "  in  default  of  such 
issue  "  throughout,  after  a  devise  to  the  heirs  male  of  the  several 
tenants  for  life,  and  the  form  of  the  penultimate  devise  followed 
by  the  devise  over  in  default  of  issue,  justifies  us  in  reading  the 
word  "  issue,"  in  that  devise,  as  equivalent  to  "  heirs  of  my 
body." 

We  do  not  think  the  words  "  all  and  every,"  in  themselves, 
Vilicn   applied  to  issue,  necessarily  import  distribution.    In 
S'tricss  V.  Surtess  (*),  quoted  by  the  learned  counsel  for  the  plaint- 
iffs, the  words  "to  the  use  of  every  son  of  J  S,  living  at  the 
0)  1  Vent.,  225,  232.  0  Law  Rep.,  12  Eq.,  400. 
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death  of  the  eldest  son  of  J  S,  or  born  during  the  testator's 
lifetime,"  were  held  to  give  to  each  son  a  separate  interest.  But 
tlic  words  "son  or  sons"  (excluding  the  next  generation)  are 
very  diftercnt  from  the  word  "  issue  "  which  takes  in  all  de- 
Hcendants,  and  the  naming  a  time  when  the  objects  of  the  eift 
were  to  be  ascertained  to  the  exclusion  of  others  coming  within 
tlie  description,  seems  to  refer  to  a  separate  interest  in  each  of 
them. 

On  the  other  hand,  in  Cradock  v.  Cradock  (*),  the  words  "  all 
and  every  "  occurred.  The  words,  after  other  devises  in  tail, 
were  "  and  in  default  of  such  issue  to  the  third  and  all  and  every 
other  the  son  and  sons  of  A,  and  the  heirs  male  of  such  son 
and  sons,  and  in  default  of  such  issue  to  the  testator's  right 
356]  heirs."  It  was  *held  these  words  gave  the  third  and  other 
sons  estates  in  succession  in  tail  male,  and  that  the  third  son 
took  the  entirety. 

No  authority  was  referred  to  in  which  the  words  "  all  and 
every  the  issue,"  coupled  with  any  context  such  as  we  have  here 
and  applied  to  real  estate,  had  been  held  to  make  a  joint  tenancy 
either  in  fee  or  in  tail. 

Reading  the  penultimate  limitation,  then,  as  a  devise  to  the 
heirs  of  the  body  of  the  testator,  and  for  the  present  supposing  the 
case  not  to  be  complicated  by  the  addition  of  the  word  "  other," 
we  think  the  case  would  be  governed  by  Mandeville's  Case  (*), 
and  that  the  ettect  of  the  devise  would  be  that  there  would  be 
a  remainder  under  which  all  the  heirs  of  the  body  of  the  testator 
would  take  in  the  same  manner  as  if  the  testator  had  been 
tenant  in  tail,  and  the  heirs  of  his  body  had  taken  by  succession 
tVom  him. 

The  case  is  given  in  Co.  Litt,  p.  26  b.  The  section  of  Little- 
ton deals  with  such  a  case  as  well  as  the  commentary.  The  text 
is,  s.  80 :  "  Also  if  a  man  hath  issue  a  son,  and  dyeth,  and  land 
he  given  to  the  son  and  to  the  heirs  of  the  body  of  his  father 
begotten,  this  is  a  good  entail,  and  yet  the  father  was  dead  at 
the  time  of  the  gift,  and  there  be  many  other  estates  in  the  tail 
by  the  equity  of  the  said  statute  which  be  not  here  specified." 

The  statute  referred  to  is,  of  course,  the  Statute  of  West- 
minster 2  (de  donis).  The  Commentary  gives  Mandeville's 
Case{^):  "John  de  Mandeville  died  leaving  a  wife,  Robergo, 
and  issue  Robert  and  Maude.  Michael  de  Mandeville  gave 
certain  lands  to  Roberge  and  to  the  heirs  of  John  de  M.,  on  her 
body  begotten,  and  it  was  adjudged  that  Roberge  had  an  estate 
for  life  and  the  fee  tail  vested  in  Robert,  and  that  when  he  died 
without  issue  Maude,  the  daughter,  was  heir  of  the  body  of  her 
father  per  formam  doni." 

(»)  4  Jar.,  (N.S.)»  620.  (')  Co.  Litt.,  20  b. 
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Thi8  case  has  been  the  subject  of  much  comment.  It  is  dis- 
cussed by  Fearne  (Contingent  Remainders,  p.  82),  where  he 
says  that  Hale  called  it,  with  liis  emphatic  accuracy,  a  quasi 
entail;  and  more  fully  in  Butler's  note,  who  calls  it  an  anoma- 
lous case.  There  are  some  excellent  remarks  upon  it  of  Vicc- 
Chancellor  Kindersley,  in  Wright  v.  Vernon.  (*)  It  was  acted 
npon  in  that  case,  and  also  in  the  same  case,  on  appeal,  Vernon 
V.  Wright  {%  and  is  undoubted  law.  If  it  *is  objected  that  [357 
something  like  a  fiction  is  introduced,  it  certainly  has  the  merit 
(as  pointed  out  by  the  Vice-Chancellor  in  the  case  referred  to) 
of  carrying  into  eftect  the  intention  of  the  testator  that  all  the 
heirs  of  the  body  should  be  included. 

In  the  case  referred  to  the  devise  was  to  the  heirs  of  the  body 
of  a  third  person  deceased,  but  we  think  the  same  rule  applica- 
ble to  a  devise  to  the  heirs  of  the  body  of  the  testator,  which 
can  only  take  effect  upon  his  death.  The  learned  counsel  for 
ihe  plaintiffs  did  not  dispute  that  it  was  so  applicable,  and  so 
that  if  there  was  a  devise  to  A  and  the  heirs  of  his  body,  and 
upon  failure  of  such  issue  to  the  heirs  of  the  body  of  the  testa- 
tor, and  in  default  of  such  issue  to  the  testator's  right  heirs, 
there  would  at  the  death  of  the  testator  be  a  vested  estate  tail 
in  remainder  upon  failure  of  A's  issue  in  the  heirs  of  the  body 
of  the  testator  descendible  as  in  3Iandcvillc' s  Qise  (^),  with  a  re- 
mainder in  the  testator's  heirs  general. 

We  have  only  then  to  consider  how  far  the  additional  word 
"  other'*  affects  the  meaning  and  makes  the  rule  in  Mandeville's 
Case  (^  inapplicable.  And  if  the  necessary  meaning  of  that  word 
was  to  exclude  out  of  the  operation  of  the  penultimate  limitation 
any  part  of  the  issue  of  the  body  of  the  testator,  the  rule  in  Man- 
devilU's  Case  (^  would  not  be  applicable,  or  rather  could  not  be 
made  applicable,  by  qualifying  the  strict  and  proper  meaning 
of  a  word,  as  was  done  in  Jenkins  v.  Hughes  (*)  and  the  other  cases 
referred  to,  in  order  to  carry  into  effect  the  clear  intent  of  the 
limitation  that  all  the  issue  of  his  body  should  be  exhausted  be- 
fore the  estates  went  over  to  his  collateral  heirs. 

But  it  does  not  appear  to  us  that  the  word  "  other"  has  any 
( ffoct  by  way  of  exclusion  at  all,  and  for  this  simple  reason,  that 
there  is  nothing  to  exclude.  The  penultimate  limitation  for  the 
benefit  of  "  all  and  every  other  the  issue  of  the  body"  is  only  to 
c  ome  into  operation  when  the  rest  of  the  issue  not  comprehended 
in  the  word  "  other"  have  been  exhausted  and  extinguished. 

The  distinct  effect  of  the  word  other  may  be  illustrated  thus  : 
If  the  testator's  issue  consisted  of  two  classes,  A  and  B,  and  ho 
was  to  dispose  of  two  estates,  and  give  the  first  to  class  A  in  tail 

(0  2  Drew.,  439.  (*)  Co.  Litt.,  26  b. 
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and  the  second  to  all  and  every  the  other  issue  (which  would  be 
358]  *^"his3  B),  in  that  case  both  devises  would  come  into  op- 
eration at  the  same  time  and  both  estates  be  enjoyed  at  the  same 
time  by  A  and  by  the  other  issue,  and  A  would  be  excluded  from 
the  enjoyment  of  the  second  estate,  and  the  other  issue  from  the- 
enjoyment  of  the  first. 

In  that  case  the  word  "  other"  would  forever  exclude  class  A 
from  the  enjoyment  of  the  second  estate. 

But  it  is  different  if  there  is  one  estate  to  be  enjoyed  in  suc- 
cession by  A,  and  by  the  other  issue,  and  only  by  the  other 
issue,  on  the  extinguishment  of  A.  Thus  if  the  estate  be  given 
to  class  A  in  tail  male,  and  upon  failure  of  issue  to  the  other 
issue  of  the  testator,  it  is  obvious  that  the  word  "  other"  does 
not  operate  to  exclude  class  A  from  the  enjoyment  of  the  estate 
which  has  already  been  enjoyed  by  class  A  until  its  extinguish- 
ment, but  its  only  effect  is  to  include  the  other  issue.  The  rule, 
'*  Expressio  unius  est  cxclusio  alterius,"  therefore,  does  not  ap- 
ply when  the  other  has  been  included  in  the  gift  before.  In 
short,  in  the  case  put  of  two  classes  of  the  issue  A  and  B,  and 
a  devise  to  A,  and  upon  the  extinguishment  of  A  to  B,  the  ef- 
fect is  the  same  whether  the  gift  over  be  to  B  or  to  the  whole 
issue  A  and  B,  A  being  extmguished.  We  are  speaking  of 
course  of  the  effect  so  far  as  the  actual  enjoyment  of  the  estate 
is  concerned,  which  is  what  the  testator  is  considering,  and  not 
of  the  legal  effect,  which  may  be  different  by  reason  of  the  law 
regarding  estates  in  remainder  as  vested  and  capable  of  bein^ 
dealt  witli  in  the  same  manner  as  estates  in  possession.  It  need 
hardly  be  added  that  the  way  in  which  the  law  may  operate  upon 
estates  by  enabling  entails  to  be  cut  oft',  or  in  other  respects,  is 
to  be  disregarded  in  construing  wills,  for  which  many  authori- 
ties were  cited  at  the  bar. 

It  was  noticed  that  in  the  common  use  of  the  word  "  other" 
it  has  two  meanings,  one  being  "  difterentfrom,"  corresponding 
with  the  French  "  autre,"  and  the  other  being  "  additional"  or 
*'  in  addition  to."  The  latter  is  the  proper  sense  here,  and  the 
real  meaning  of  the  words  "  other  issue  of  my  body  "  is  to  add 
to  the  specified  issue  all  that  which  remains,  and  so  comprise 
and  include  it  in  the  limitation.  It  may  appear  a  paradox  to  say 
that  "  all  my  other  issue"  has  the  same  meaning  as  "  all  my 
issue,"  but  in  reality  the  two  things  are  the  same  when  there  is 
359]  ^^  issue  existing  *except  the  other  issue,  and  in  that  event 
both  expressions  have  the  same  meaning. 

The  learned  counselforthedefendantputbywaj- of  illustration 
a  case  which  raises  really  the  same  question  as  the  present,  but  in 
a  simpler  form,  and  clear  of  the  peculiarity  of  jUanacville's  Cnsc[^). 

(»)  Co.  Litt..  20  b. 
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A  devise  to  A  for  life  and  to  his  first  son  in  tail  male,  and  in 
default  of  all  other  issue  of  A,  to  a  stranger  in  fee.  Would  it 
not  be  clear  in  that  case  that  the  estate  was  not  to  go  over  except 
upon  a  failure  of  all  the  issue  of  A  ?  and  would  the  word  '*  other  " 
be  considered  sufficiently  definite  and  important  in  its  meaning 
to  prevent  an  estate  in  tail  general  in  remainder  in  A,  atl;er 
failure  of  all  the  male  issue  of  A's  eldest  son,  upon  the  author- 
ity of  Stanley  v.  Lennard  (*)  (which  is  the  same  case  without  the 
word  **  other  "),  and  a  class  of  cases  to  the  same  effect :  Langley 
V.  Baldwin  (*) ;  Doe  d.  Bean  v.  Halley  {^) ;  Parker  v.  Tootal  (^)  ? 
We  think  it  would  not,  and  that  the  word  "  other"  is  not  a 
governing  word  in  such  a  limitation. 

There  are  some  authorities  to  this  effect,  with  which  the 
learning  and  industry  of  the  learned  counsel  for  the  defendant 
supplied  us,  where  the  word  '*  other  "  was  used  with  a  similar 
context. 

The  first  was  that  of  James  v.  Richardson  (*).  It  should  be 
noticed  that  the  report  is  not  of  the  judgment  of  the  Court,  but 
of  Pollexfen's  own  argument,  which  seems,  however,  to  have 
been  adopted  by  the  King's  Bench,  and  afterwards  by  the  House 
of  Lords. 

The  case  was  a  devise  of  an  estate  to  a  trustee  during  the  life 
of  A  in  trust  to  permit  A  to  receive  the  rents,  and  the  will  pro- 
vided, "  after  the  death  of  A,  I  devise  the  estate  to  the  heirs 
male  of  the  body  of  A  now  living,  and  to  such  other  heirs,  males 
and  females,  as  he  shall  hereafter  happen  to  have  of  his  body ;" 
and  for  want  of  such  heirs  there  was  a  devise  over.  A  had  an 
eldest  and  only  son,  George,  alive  at  the  making  of  the  will  and 
at  the  death  of  the  testator.  The  question  was,  what  estate 
George  took,  and  it  was  considered  he  took  an  estate  tail  by 
force  of  the  words,  "  such  other  heirs  male  and  female  as  he 
shall  have  of  his  *body.  Now  George  was  the  heir  of  A,  [360 
and  could  not  take  if  the  word  '*  other"  had  the  effect  of  ex- 
cluding limi,  because  he  had  been  named  before.  The  argu- 
ment at  p.  462  is,  *'  the  word  *  other '  does  not  exclude  George ; 
it  only  provides  for  the  other  heirs  —  males  that  should  be  of 
another  sort."  And  at  page  463  it  is  said,  "  If  lands  be  given 
to  A  for  life,  remainder  to  heirs  male  of  the  body  of  B,  re- 
mainder to  the  other  heirs  of  B ;"  in  this  case  the  heir  of  B 
takes  two  estates,  one  as  "  heir  male"  and  the  other  as  "  heir 
general."  But  it  is  obvious  he  could  not  do  this  if  the  word 
"  other  "  did  not  include  him,  though  he  had  been  named  before. 
Ko  doubt  what  has  been  quoted  is  only  the  argument  of  Pollex- 
fen,  but  if  it  be  correct  it  is  strictly  applicable  to  the  present 

(')  1  Eden.  87.  O  1  Eq.  Abr.,  185.  O  8  T.  R.,  5. 
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case,  and  shows  that  under  the  present  will  the  second  baronet 
took  two  estates  under  the  will  of  the  first  baronet,  an  immedi- 
ate estate  for  life,  and  an  estate  tail  general  in  remainder  upon 
jaihirc  of  the  preceding  limitation.  Another  authority  was  the 
case  of  BurchcU  v.  Durdant  {*).  In  that  case  the  same  will  ap- 
]>ears  to  have  come  in  question,  and  it  is  said  the  matter  wa.s 
three  times  argued  in  the  Exchequer  Chamber;  and  the  third 
resolution  is  to  the  effect  that  George  Durdant  took  an  estate 
tail  by  force  of  the  words,  "  and  to  such  other  heirs,  male  and 
female,  as  he  (Robert  Durdant)  should  have  of  his  body."  This 
is  to  the  same  eftect  as  PoUexfen's  argument,  and  it  was  aflirmed 
ill  the  house  of  Lords ;  and  the  word  "  other"  could  not  have 
the  eifect  of  excluding  George,  who  was  the  heir  male  previ- 
ou^]y  named. 

We  were  also  referred  to  a  passage  in  Preston  on  Estates 
(vol.  ii.  p.  506),  to  show  what  his  opinion  was  of  the  eftect  of 
the  word  "  other"  in  a  limitation  similar  to  the  present.  He 
was  a  man  of  undoubted  eminence  in  his  branch  of  the  profes- 
sion, and  of  great  experience  in  the  drawing  of  deeds  and  wills, 
and  a  good  authority  as  to  the  meaning  of  particular  words. 

The  case  jjut  by  him  is  of  a  gift  to  "  R.  and  K.  his  wife,  and 
their  heirs ;  to  the  other  heirs  of  R.,  if  the  heirs  of  R.  and  K. 
should  die  without  heirs  of  themselves."  The  remark  of  the 
writer  upon  this  case  is,  "  That  two  estates  were  limited,  one 
by  a  special  entail  (that  is,  to  the  heirs  of  the  body  of  R.  and  K), 
the  other  a  fee  simple  by  the  words  *  other  heirs  of  R.,'  for  the 
361]  donee  had  declared  that  *the  order  of  succession  should, 
in  the  first  place,  be  regulated  by  a  reference  to  the  joint  heirs 
of  husband  and  wife,  and  extend  to  and  include  in  a  secondary 
consideration,  and  under  a  more  remote  gift,  all  the  heire  of  the 
husband." 

Thus  the  words  "  other  heirs  "  include  all  heirs,  and  do  not 
exclude  the  eldest  son,  though  he  would  come  within  the  pre- 
vious limitation. 

We  will  now  recapitulate,  in  this  rather  complicated  case,  the 
conclusions  upon  the  various  arguments  submitted  to  us,  upon 
which  our  judgment  is  founded,  for  the  reasons  which  have  been 
already  given. 

First.  The  words  "  issue  of  my  body"  in  the  penultimate 
limitation,  are  to  be  read  in  the  same  sense  as  "  heirs  of  mv 
body." 

Secondly.  Having  regard  to  the  context  and  the  whole  will, 
we  cannot  read  the  devise  "  to  the  issue  of  my  body  "  as  hav- 
ing the  effect  which  in  an  ordinary  will  taken  by  itself  it  might 
have,  viz  ,  of  giving  the  estate,  per  capita,  in  joint  tenancy 

02  Vent.,  311. 
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among  all  who. came  within  the  class  at  the  time  of  vesting  in 
possession. 

Thirdly.  The  words  "  all  and  every  "  do  not  import  that  all 
and  every  are  to  take  at  the  same  time,  but  are  well  satisfied  by 
all  taking  in  succession. 

Fourthly.  The  word  "other"  is  not  to  be  read  in  the  strict 
sense  of  intending  to  exclude  those  coming  within  the  class  who 
have  been  provided  for  before  and  are  supposed  to  have  failed, 
but  rather  to  complete  a  provision  for  all  the  issue,  so  as  to  make 
the  estates  go  over  by  force  of  tlie  words  at  the  end  of  the  pen- 
ultimate limitation,  *'  in  default  of  such  issue,"  only  upon  failure 
of  all  the  issue  of  the  testator.  And  the  result  is  that  by  virtue 
of  the  penultimate  limitation  there  was,  at  the  death  of  the  tes- 
tator, a  vested  remainder  in  the  heirs  of  his  body  in  tail  general, 
to  which  the  second  baronet  then  became  entitled.  That  this 
remainder  descended  to  the  third  baronet,  the  grandson,  and 
that  as  he  was  also  tenant  for  life  in  possession  he  was  qualified 
to  execute  a  disentailing  deed,  so  as  to  acquire  the  absolute  dis- 
position of  the  property  subject  to  all  the  estates  preceding  the 
penultimate  limitation. 

It  is  only  necessary  to  add  that  this  estate  tail,  if  suffered  to 
continue  until  it  takes  effect  in  possession,  exactly  and  completely 
♦gives  effect  to  the  words  of  the  penultimate  limitation,  [362 
because  upon  failure  of  all  the  issue  named  in  the  particular 
limitations  the  persons  who  w^ould  take  under  the  penultimate 
limitation,  and  the  only  persons  who  would  take  under  it,  are 
all  and  every  other  the  issue  of  the  body  of  the  testator.  And 
this  is  a  great  proof  of  the  soundness  of  the  conclusion,  notwith- 
standing the  objections  made  to  the  mode  of  arriving  at  it,  which 
we  have  already  considered. 

This  conclusion  agrees  with  the  recital  in  the  disentailing  deed, 
which  was  no  doubt  made  upon  mature  consideration.  It  was 
admitted  that  the  disentailing  deed  was  properly  executed  and 
effectual  in  law,  if  the  grandson  was  qualified  to  make  it. 

The  claim  of  the  plaintiffs,  if  without  the  disentailing  deed 
they  would  have  had  any  claim,  is  therefore  barred,  and  the  de- 
fendant, who  claims  under  the  disentailing  deed,  is  entitled  to 
the  judgment  of  the  court. 

Having  come  to  the  conclusion  in  the  first  action  that  the 
<lefendant  is,  upon  the  facts  stated,  entitled  to  the  property,  it 
follows  that  in  the  other  actions,  as  the  facts  are  the  same,  the 
defendant  is  also  entitled  to  judgment. 

But  it  seems  proper  to  state  the  objections  to  the  title  set  up 
by  the  plaintiffs  in  these  actions. 

In  the  second  action,  that  of  Roach  w  Blake,,  the  plaintiff  is 
Eleanor  Ann  Roach,  the  only  surviving  daughter  of  Eleauor 
Ann  who  was  herself  the  last  surviving  child  of  the  second 
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baronet,  and  the  last  tenant  in  tail  under  the  specific  limitations 
of  the  will,  She  was  the  heir  in  tail  general  of  the  body  of  the 
testator  at  tlie  time  when  the  penultimate  limitation  took  efl:ect 
in  possession. 

The  Solicitor  General,  who  appeared  for  her,  contended  that 
she  was  therefore  the  person  entitled.  His  argument  was  that 
tiie  penultimate  limitation  was  a  contingent  remainder,  that  is, 
(rontingent  as  to  the  person  who  was  to  take  under  it  until  the 
Itappening  of  the  event,  and  of  course  his  whole  argument  was 
bused  upon  the  introduction  of  the  word  "  other,"  which  caused 
the  contingency.  In  addition  to  the  answer  already  given,  by 
attributing  the  proper  sense  to  the  word  "  other,"  and  to  another 
objection,  viz.,  that  this  reading  introduces  a  contingent  re- 
mainder after  so  many  limitations,  when  another  reading  in- 
troduces a  vested  remainder  (always  so  much  preferred  because 
363]  it  enables  the  *property  to  be  dealt  with)  in  addition  to 
these  objections,  another  objection  is  that  though  this  reading 
provides  one  of  the  issue  to  take  when  the  event  happens,  it 
makes  no  provision  for  the  succession  of  all  and  every  the  other 
issue.  And  accordingly  the  Solicitor  General  relied  (as  he  was 
obliged  to  do)  upon  Mandevllle's  Case  (*)  and  contended  that  all 
and  every  the  other  issue  might  succeed  as  upon  a  supposed  en- 
tail or  quasi  entail  in  the  testator  to  himself  and  the  other  heirs 
of  his  body  (excluding  certain  lines  of  descent  which  would  in- 
^:lude  the  real  heirs  of  his  body).  Cases  of  limited  entail  were 
put,  such  as  the  entail  upon  the  Electress  Sophia  of  Hanover, 
and  the  heirs  of  her  body  being  Protestants,  or  upon  a  man  and 
the  heirs  of  his  body,  tenants  of  the  manor  of  Dale.  It  is  un- 
necessary  to  enlarge  upon  the  obvious  distinction  between  such 
cases)  where  a  condition  is  imposed  upon  a  person  who  is  the 
real  heir  of  the  body)  and  the  present;  such  a  distinction  might 
be  of  importance  in  the  case  of  a  grant  or  devise  to  the  ancestor 
as  well  as  to  the  heirs  of  his  body.  But  we  should  certainly  not 
extend  MandedUe's  Case  (^)  to  such  remote  and  contingent  inter- 
ests as  we  are  now  considering;  or  suppose  the  testator  to  be 
quasi  tenant  in  tail  of  an  estate  descendible  not  to  the  heirs  of 
his  body  but  to  some  person  who  might  at  a  remote  period,  and 
upon  the  happening  of  a  certain  event,  fill  the  character  of  heir 
of  his  body,  and  upon  the  failure  of  his  issue  to  some  other  heir 
of  the  body  not  easily  ascertained.  In  the  case  put,  the  heir 
of  the  body  who  took  as  by  descent,  would  take  an  entirely  dif- 
ferent estate  from  that  of  the  ancestor  from  whom  he  is  supposed 
to  inherit. 

In  the  third  action,  CUnndl  v.  Blake,  the  claimant  is  Peiceval 
Fenwick  Clennell.     His  mother  was  the  survivor  of  all  the  issuo 

Q)  Co.  Litt.,  26  b. 


Vol,  VII.J  TRINITY  TERM,  XXXV  VICT.  457 

Algood  V.  Blake.  1873 

of  the  testator  living  at  liis  death  (other  than  thoae  included  in 
the  particular  limitation)  and  he  claims  either  the  entirety  as 
the  heir  of  the  survivor  of  the  issue  living  at  the  death,  or  his 
share  in  case  the  other  issue  are  allowed  to  come  in.  His  case 
as  regards  the  claim  to  the  entirety  differs  from  the  first  case 
only  in  this,  that  he  insists  the  distribution  ought  to  be  made 
among  the  issue  at  the  death  of  the  testator,  and  as  to  the  share 
claimed,  his  case  is  the  same  as  the  first.  The  same  objections 
apply  quite  as  strongly.  Distribution  among  the  issue  per  capita 
is  *equally  asrainst  the  language  and  intent  of  the  will,  [364 
whether  finally  made  at  the  death  of  the  testator  or  modified  by 
the  introduction  of  other  issue. 

In  the  fourth  case,  Beedv.  Bluke,  the  claimant  is  Francis  Eeed, 
and  he  claims  the  entirety  as  heir  in  tail  of  the  testator  at  his 
death,  all  those  being  excluded  who  came  within  the  particular 
limitations. 

He  relies  upon  the  exclusive  effect  of  the  word  "  other"  and 
the  distinction  between  his  case  and  the  second  (that  of  Roach) 
is  that  he  claims  as  upon  a  remainder  vested  at  the  death  of  the 
testator,  whereas  in  Roach's  case  the  remainder  is  contingent  as 
to  the  person  to  take.  The  same  objections  apply  as  to  Roach's 
case,  except  that  founded  upon  the  construction  making  the  re- 
mainder, contingent. 

It  provides  one  person  to  take  under  the  limitation,  but  makes 
no  provision  for  all  and  every  the  other  issue,  except  by  the  ec- 
centric application  of  Mandeville's  Case  (*).  The  following  would 
be  one  of  the  consequences  of  the  construction  contended  for 
by  this  plaintiff.  If  the  third  baronet  (the  grandson)  had  left 
one  child,  a  daughter,  surviving  him,  that  daughter  would 
clearly  have  been  excluded  from  all  the  particular  limitations. 
And  though  upon  the  extinction  of  all  the  male  lines  she  would 
be  the  proper  representative  of  the  family,  she  would  be  ex- 
cluded by  ihe  grandson  of  her  great  great-aunt  Sarah  Reed, 
whose  issue  the  testator  purposely  excluded  in  the  enumeratipn 
of  all  who  were  to  take. 

According  to  the  construction  which  we  put  upon  the  will,  the 
estate  would  have  come  to  her  in  a  regular  course  of  descent  as 
tenant  in  tail  in  the  events  which  have  happened. 

There  was  a  fifth  case  mentioned  upon  the  argument  in  which 
the  plaintifts  are  the  same  as  in  the  first,  and  which  is  only  a 
difl:erent  action  because  it  is  brought  in  respect  of  other  pro- 
perty.    In  that  case  also  judgment  will  be  for  the  defendant. 

Bramwell,  B.  ,  I  concur  that  our  judgment  should  be  for  the 
defendant,  and  I  agree  in  all  the  reasoning  of  my  brother 
Cleasby,  except  in  his  dealing  with  the  word  "  other"  in  the 

(')  Co.  Liit.,  36  b. 
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penultimate  clause,  I  think  the  testator  did  not  intend,  and  has 
365]  i^<^t  expressed  *the  intention,  that  any  of  those  issue  of 
his  body  before  named  should  take  an  additional  estate  to  those 
he  had  already  given  them.  I  do  not  think  he  had  so  impro- 
bable a  thing  in  view.  I  think  he  meant  that  for  default  of 
such  issue  as  named,  the  daughters  of  the  sons  of  his  eldest 
grandson,  on  their  default  the  daughters  of  his  eldest  grandson, 
then  the  daughters  of  the  sons  of  his  second  grandson,  then  the 
daughters  of  his  second  grandson,  then  in  the  same  way  as  to 
the  third,  fourth,  and  other  grandsons,  then  the  daughters  of 
granddaughters  should  take  in  succession  as  purchasers,  and  so 
on  according  to  heirship  to  him.  This  would  give  the  estate  to 
Mrs.  Roach.  But  this  intention  is  not  expressed  sufficiently  to 
be  carried  into  execution,  and  the  only  way  to  accomplish  tho 
testator's  general  or  governing  intent  to  provide  for  the  issue 
of  his  body,  is  to  construe  thp  will  as  proposed  by  my  brother 
Cleasby.  I  therefore  concur  in  his  judgment,  and  the  more 
readily  that  if  the  penultimate  clause  is  not  interpreted  as  he 
proposes,  it  is  unmeaning,  in  which  case  also  the  defendant  is 
entitled  to  judgment.  Judgmmi  for  the  defendant. 

Attorney  for  plaintiffs  :  Jennings. 

Attorneys  for  defendant :  Gray^  Johnston,  ^  Mounsey. 


June  11, 1872. 
379]        *Eadox  and  others  v.  Jeffcock  and  others. 

[Law  Reports,  7  Exchequer,  379]. 
Mines— Injury  to  Surface — Subsidence. 

In  1840  a  bed  of  coal,  called  the  High  Hazle  Bed,  was  demised,  with  working 
]»o\ver8,  to  persons  from  whom  the  defendants  took  by  assignment.  The  lessees 
were  to  pay  a  minimum  rent  of  200/.  as  for  2a.  Ir.  16p.,  and  a  further  yearly  rent 
at  the  rate  of  85/.  per  acre  for  coal  actually  got  beyond  the  2a.  \r.  Ifrp.,  '*  includ- 
ing all  ribs  and  pillars  left  in  working  the  said  coal,  except  the  pillars  for  the 
support  of  the  shafts,  the  pillars  between  the  deep  and  counter  level,  the  pillars 
nil  round  the  estate,  and  the  pillars  under  the  homestead  and  farm  buildings." 
Tlie'so  pillars,  of  specified  dimensions,  the  lessees  bound  themselves  to  leave 
"  during  the  whole  of  the  term,"  and  they  also  covenanted  to  work  the  mines 
**  according  to  the  best  of  their  judgment,  skill,  and  discretion,  in  a  good  and 
workmanlike  manner." 

In  1857  the  assignee  of  the  lessor  conveyed  part  of  the  land  within  which  the 
mine  lay  to  persons  from  whom  the  plaintiffs  took  with  notice,  reserving  to  the 
grantor  the  High  Hazle  Bed  (except  a  small  portion  specified),  and  "  the  mines, 
veins,  and  bed  of  coal,  fire-clay,  and  other  clay,  stone  and  other  minerals  lying 
under  the  said  bed  called  the  High  Hazle  Bed,"  with  powers  to  the  grantor'  hij 
heire  and  assigns,  and  his  and  their  tenants  and  lessees,  to  be  exercised  "  from 
and  after  the  expiration  of  the  term  "  for  **  carrying  on  the  works  of  the  mine, 
and  getting  and  carrying  away  the  said  fire-clay,  &c.,"  so  reserved ;  and  also  re- 
serving to  the  grantor  the  coal  rent  under  the  lease  of  184(f,  with  the  necessary 
powers.  Provision  was  made  for  rent  for  land  used  or  occupied  by  the  grantor 
for  the  purposes  of  the  mine,  and  for  compensation  for  buildings  required  or  re- 
moved for  that  purpose,  and  for  surface  damage  to  the  land ;  but  it  was  specially 
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provided  that  tlie  jjrantor,  liis  heirs  or  assig^ns,  tenants  or  lessees,  should  not  be 
liable  for  any  damage  caused  to  buildings  which  should  thereafter  be  erected  on 
the  land  conveyed,  by  the  sinking  of  the  land  through  mining  operations  in  get- 
ting the  "  coal,  clay,  stone  and  other  minerals  hereby  excepted  and  removed." 

'Ihe  pillars  specified  in  the  lease  of  1840  were  left ;  and  the  defendants  worked 
according  to  the  usual  course  of  mining  in  the  district ;  but  their  workings  caused 
a  subsidence,  which  injured  the  laud  of  the  plaintiffs  and  buildings  erected  since 
1857.    The  land  would  have  subsided  without  the  buildings. 

Held  (by  Martin  and  Cleasby,  BB. ;  Bramwell,  B.,  doubting),  that,  it  appearing 
by  the  lease  of  1840  to  be  the  intention  of  the  parties  that  all  the  coal  should  be 
removed,  except  the  specified  pillars,  and  the  defendants  having  worked  the  mine 
in  a  proper  manner,  they  were  not  liable  for  the  injury. 

By  Bramwell,  B.,  that  so  far  as  concerned  the  houses,  the  proviso  in  th^  con- 
veyance of  1857  protected  the  defendants  from  liability,  notwithstanding  that  the 
lease  under  which  they  held  was  antecedent  to  that  deed. 

Dugdfile  v.  Robertson  (8  K,  &  J.,  695),  and  Taylor  v.  Slutfto  (8  B.  &  S.  228),  com- 
mented  on. 

Special  case  stated  in  an  action  brought  to  recover  damages 
for  injury  done  to  land  and  houses  of  the  plaintiffs,  situated  at 
♦Carbrook,  near  Sheffield,  by  subsidence  caused  by  the  [380 
mining  operations  of  the  defendants. 

The  defendants  were  assignees  of  a  lease,  dated  the  24th  of 
June,  1840,  by  which  T.  11.  S.  Sotheron,  beinff  seised  in  fee  of 
the  Carbrook  estate,  demised  to  B.  Ilornsfield,  J.  Wilson,  "W. 
Jotfcoek,  and  T.  Dunn,  for  a  term  of  thirty-one  years  from  the 
]»recoding  1st  of  June,  the  High  Hazle  Bed  of  coal,  lying  under 
lands  forming  part  of  the  estate,  and  containina:  108a.  8r.  Ip. ; 
witli  liberty  to  enter  upon  and  occupy  the  said  lands  so  far  as 
ncjcssary  for  carrying  on  the  works  of  the  mine,  or  exercising 
the  powers  granted  by  the  lease  ;  giving  notice  and  making  com- 
pensation, as  therein  mentioned,  "  for  all  injury  or  damage  to 
be  done  to  buildings,  and  to  the  corn  or  other  crops  then  stand- 
ing or  growing  thereon  ;  and  with  liberty  to  open,  sink,  dig,  &c., 
any  pits,  shafts,  adits,  &c.,  in  and  upon  the  said  lands  and  here- 
ditaments, and  on  any  part  thereof  (with  certain  exception  of 
garden  ground),  "  doing  thereby  as  little  damage  as  may  be." 
And  to  win,  get,  and  dispose  of  "  all  that  the  said  mine  or  bed 
of  coal,"  and  to  make  and  dispose  of  coke ;  and  with  liberty  to 
raise  clay,  brick  earth,  loam,  sand,  fire-clay,  or  stone,  in  any  con- 
venient part  or  parts  of  the  lands,  and  to  make  the  same  into 
bricks,  &c.,  for  the  buildings  and  works  of  tlie  mine,  and  to 
erect  engines,  huts,  and  other  erections  and  machines,  and  gene- 
rally to  do  all  other  acts  necessary  for  working  the  mine.  To 
have  and  hold  the  said  mines,  &c.,  for  the  term  of  thirty-one 
years,  "yielding  and  paying  therefor,  yearly  and  every  year 
during  the  ^aid  term  of  thirty-one  years,  unto  the  said  T.  H.  S. 
Sotheron,  his  heirs  and  assigns,  the  certain  yearly  rent  or  sum 
of  200^.,  as  for  2a.  Ir.  16/).  of  the  said  mine  or  bed  of  coal,  by 
two  half-yearly  payments  in  each  year,  on  the  1st  day  of  Decem- 
ber and  the  1st  day  of  June,  without  any  deduction  for  taxes  or 
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Otherwise,  the  first  payment  thereof  to  be  made  on  the  1st  day 
of  December  next;  the  same  rent  to  be  payable  Whether  the 
said  B.  Hornsfield,  J.  Wilson,  W.  Jeffcock,  and  T.-Dunn,  their 
executors,  administrators  or  assigns,  shall  get  that  quantity  of 
coal  or  not ;  and  also  yielding  and  paying  to  the  said  T.  H.  S. 
Sotheron,  h»-heirs  or  assigns  (over  and  above  the  said  certain 
yearly  rent  of  200/.)  the  sum  of  85/.  for  every  statute  acre,  and 
so  in  proportion  for  any  greater  or  less  quantity  than  a  statute 
381]  acre  of  the  said  mine  orbed  of  coal  *hereinbefore  demised, 
which  shall  be  got  in  each  year  of  the  said  term  over  and  above 
the  said  2a,  Ir.  16/5.,  including  all  ribs  and  pillars  left  in  work- 
ing the  said  coal,  except  the  pillars  for  the  support  of  the  shafts, 
the  pillars  between  the  deep  and  counter  level,  the  pillars  all 
round  the  estate,  and  the  pillars  under  the  homestead  and  farm 
buildings  hereinafter  severally  mentioned;  and  also  yielding 
and  paying  yearly  rent  for  surface  land  occupied  under  the 
powers  of  "the  lease,  at  the  rate  of  41.  an  acre;  and,  on  the  last 
(lay  but  one  of  the  term,  for  surface  land  not  then  levelled  fit 
for  tillage,  a  sum  at  the  rate  of  30/.  an  acre. 

It  was  provided  that  rent  should  be  remitted  in  the  event  of 
fault  or  failure  of  coal  occuring ;  ''  and  further,  that  in  working 
ihe  said  mines  the  following  pillars  shall  be  left  by  the  said  B. 
Hornsfield,  J.  Wilson,  W.  Jeffcock,  and  T.  Dunn,  their  execu- 
tors, &c.,  during  the  whole  of  the  said  term  hereby  demised  in 
the  said  mine  (that  is  to  say),  a  pillar  for  the  support  of  the 
shafts,  a  pillar  of  four  yards  in  breadth  at  the  least  between  the 
deep  and  counter  level  of  the  said  mines,  a  pillar  of  ten  yards 
in  breadth  at  least  all  around  the  estate,  and  a  pillar  of  one  acre 
at  least  under  the  homestead  and  farm  buildings." 

The  lease  contained  powers  to  remove  machinery,  Ac,  and 
covenants  by  the  lessees  to  pay  rent,  rates,  and  taxes,  to  fence 
the  lands  used  by  them,  to  work  the  mines  "according  to  the 
best  of  their  judgment,  skill,  and  discretion,  in  a  good  and  work- 
manlike manner,"  and  to  sink  the  engine  shafts  as  therein  men- 
tioned, to  fill  up  and  level  (on  request)  useless  shafts,  to  level 
the  grounds  adjacent  to  shafts  or  connected  therewith,  fit  for 
tillage,  according  to  the  custom  of  the  country,. and  to  allow 
inspection ;  and  further,  that  the  lessees,  Ac,  would  from  time  to 
time,  upon  demand,  "pay  the  several  occupiers  and  tenants  for 
the  time  being  of  the  said  lands  under  which  said  lands  the  mines 
hereby  demised  are  situated,  reasonable  satisfaction  for  any  da- 
mage that  may  be  caused  or  occasioned  on  their  respective  lands  or 
thecrops  growing  thereupon,  by  workingthesaidmine,  or  carry- 
ing or  not  carrying  away  the  prod  uce  thereof,  or  any  materials  to  or 
from  the  said  premises,  the  amount  of  such  payment  or  Siitisfac- 
tion  in  case  of  dispute,  to  be  settled  by  reference  to  arbitration." 
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The  lease  also  contained  a  covenant  against  assignment, 
powers  *of  distress  and  re-entry  for  non-payment  of  rent,  [382 
arbitration  clauses  and  the  usual  lessor's  covenents  for  title. 

The  plaintiffs  derived  title  as  follows: 

By  a  deed  of  the  9th  of  June,  1847,  T.  11.  S.  Sotheron  con- 
veyed to  Samuel  Roberts  the  whole  of  the  CarbrookHall  estate, 
with  the  mines  and  minerals  under  the  same,  subject  to  the  lease 
of  1840. 

By  a  deed  of  the  27th  of  April,  1857,  made  between,  1.  S, 
Roberts,  2.  H.  Bri2:g3,  and  3.  II.  Briggs,  G.  Adsett,  J.  William- 
son, and  W.  Siddali  (after  reciting  the  conveyance  of  1847,  and 
the  lease  of  1840),  S.  Roberts  appointed  and  conveyed  to  the 
parties  of  the  third  part,  their  heirs  and  assigns',  Carbrook  Hall 
and  certainpiecesof  land,  containing  52a.  Ir.  94p.,and  forming 
part  of  the  Carbrook  Hall  estate,  together  with  (inter  alia)  all 
*'  mines  and  minerals  other  than  the  veins  and  beds  of  coal,  clay, 
and  other  minerals  hereinafter  excepted,"  and  all  rights,  &c., 
"save  and  except  as  hereinafter  reserved;"  reserving  to  the 
lord  of  the  manor  of  Attercliffe  all  rights  to  mines,  ores,  minerals, 
or  coal,  in  or  under  certain  lands  allotted  under  an  Inclosure 
Act.  **  And  also  excepting  and  reserving  to  the  said  S.  Roberts, 
his  heirs  and  assiscns,  the  said  mine,  vein,  bed,  or  stratum  of  coal 
called  the  High  Hazle  Bed,  part  of  which  is  deniised  by  the  said 
recited  indenture  of  lease  of  the  24th  of  June,  1840,  except  out 
of  this  exception  and  reservation  so  much  thereof  as  is  under 
the  part  colored  dark  green  on  the  said  plan,  and  which  part 
contains  one  acre,  or  thereabouts;  and  also,  excepting  and 
reserving  the  mines,  veins,  and  beds  of  coal,  fire-clay,  and  other 
clay,  stone,  and  other  minerals,  lying  under  the  said  bed,  called 
the  High  Hazle  Bed,  as  (sic)  are  within  and  under  the  said 
closes  and  other  hereditaments  hereinbefore  described  granted 
and  conveyed ;  with  liberty  to  the  said  S.  Roberts,  his  heirs  and 
assigns,  and  his  and  their  tenants  and  lessees,  miners,  &c., 
*'  from  and  after  the  expiration  of  the  term  "  granted  by  the 
lease  of  1840,  to  enter  upon  and  occupy  so  much  of  the  lands 
"  under  which  the  excepted  coals  and  minerals  so  reserved  to  the 
said  S.  Roberts  "  lay,  as  might  be  "  necessary  for  the  carrying 
on  the  works  of  the  said  mines,  and  getting  and  carrying  away 
the  fire-clay  and  other  clay,  stone  and  other  minerals,  lying 
under  the  said  bed  of  coal  called  the  High  Hazle  Bed,  or  foV 
exercising  all  or  *any  of  the  powers  and  authorities  to  [383 
him  or  them  excepted  or  reserved  by  these  presents ;"  and  also, 
after  the  expiration  of  the  said  term,  to  open  pits,  &c.,  in  and 
upon  the  lands  "under  which  the  said  coal  and  minerals  so  re- 
served "  lay,  doing  thereby  as  little  damage  as  may  be  ;  and  to 
get  and  dispose  of  "all  the  said  hereinbefore  excepted  mines, 
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veins,  beds,  or  stratum  of  coal,  fire-clay,  and  other  clay,  stone, 
and  other  minerals  under  the  said  bed  of  coal  called  the  High 
llazle  Bed  ;"  and  to  set  up  such  engines,  &c.,  on  the  lands  under 
which  the  beds  of  coal,  &c.,  so  reserved  lay,  as  might  be  neces- 
sary for  getting  "  so  much  of  the  veins  or  beds  of  coal,  fire-clay 
and  other  clay,  stones,  and  other  minerals  as  are  hereinbefore 
reserved  to  the  said  S.  Roberts ;"  and  to  do  all  acts  necessary 
for  bringing,  placing,  &e.,  all  such  cotil,  fire-clay,  and  other  clay, 
stone,  and  other  minerals,  as  is  hereinbefore  reserved  to  the  said 
S.  Roberts,  &c. ;  the  said  S.  Roberts,  his  heirs  and  assigns,  well 
and  truly  performing,  fulfilling,  and  keeping  the  several  cove- 
nants and  agreements  hereinafter  on  his  and  their  part  contained 
with  reference  to  the  said  beds  of  coal  and  the  several  powers, 
liberties,  privileges,  and  authorities  in  and  by  these  presents 
excepted,  reserved,  or  given." 

To  have  and  to  hold  the  said  hereditaments,  with  the  appur- 
tenances (except  and  reserved  as  aforesaid,  and  also  reserving 
to  the  said  S.  Roberts,  his  heirs  and  assigns  the  coal-rent  re- 
served by  the  said  lease,  and  also  all  powers,  privileges,  and 
remedies  for  the  recovery  thereof,  as  also  all  other  powers,  pri- 
vileges, and  authorities  which  the  said  S.  Roberts,  his  heirs  or 
assigns,  would  have  been  entitled  to  exercise  or  carry  into  exe- 
cution with  reference  to  the  said  lease,  in  case  these  presents 
had  not  been  executed,  and  subject  to  the  lease)  unto  11.  Briggs, 
(jr.  Adsett,  J.  Williamson,  and  W.  Siddall,  their  heirs  and 
assigns. 

Covenants  by  S.  Roberts  that  he  had  good  right  to  convey, 
"  subject  and  reserved  as  aforesaid ;"  for  quiet  enjoyment,  "  ex- 
cept in  reference  to  the  said  lease,  and  the  beds  of  coal,  fire-clay, 
and  other  clay,  stone,  end  other  minerals,  rights,  liberties,  and 
privileges  hereby  excepted  or  reserved ;"  free  from  incum- 
brances and  for  further  assurance;  aiid  further,  that,  except 
under  the  powers  contained  in,  or  reserved  with  reference  to, 
the  lease  of  1840,  he,  his  heirs  or  assigns,  or  his  or  their  lessee 
384]  01'  lessees,  miners,  &c.,  *would  not  enter  upon  the  land 
under  which  the  beds  of  coal,  &c.,  so  reserved  lay,  without  giving 
one  month's  notice;  and  that  he,  his  heirs  and  assis^ns,  would 
make  reasonable  satisfaction  and  compensation  to  ll.  Briggs, 
Q-.  Adsett,  J.  Williamson,  and  W.  Siddall,  their  heirs  "and 
assigns,  and  to  the  tenants  or  occupiers  for  the  time  being  of 
the  lands  for  all  injury  or  damage  to  be  done  to  buildings  then 
erected  or  which  might  thereafter  be  erected  on  the  laud  con- 
veyed, which  might  be  required,  taken  down,  or  removed  by 
S.  Roberts,  his  heirs  and  assigns,  or  his  or  their  tenants,  or 
lessees,  for  the  purpose  of  opening,  &c.,  any  pits,  Ac,  as  also 
for  all  injury  or  damage  to  the  corn  and  other  crops  for  the  time 
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being  standing,  growing,  or  being  thereon,  by  carrying  on  the 
works  of  the  mines,  getting  tlie  said  fire-clay  and  other  clay, 
stone,  and  other  minerals,  or  by  exercising  all  or  any  of  the 
powers  and  authorities  thereby  excepted,  reserved,  or  given, 
except  as  aftermentioned. 

"  Provided,  nevertheless,  and  it  is  hereby  expressly  agreed 
and  declared  by  and  between  the  parties  to  these  presents,  that 
the  said  S.  Roberts,  his  heirs  or  assigns,  tenants  or  lessees,  shall 
not  be  liable  or  responsible  to  the  said  II.  Briggs,  G.  Adsett, 
J.  Williamson,  and  W.  Siddall,  their  heirs  or  assigns,  tenants 
or  lessees,  or  to  any  other  person  or  persons  whomsoever,  for 
any  damage,  injury,  or  loss  which  may  be  caused,  occasioned, 
or  sustained  to  any  dwelling  house  or  dwelling  houses,  or  other 
erections  or  buildings,  w^hich  shall  hereafter  be  erected  or  built 
upon  the  land  or  ground  and  hereditaments  hereby  conveyed 
or  intended  so  to  be,  or  upon  any  part  or  parts  thereof,  by  or 
in  consequence,  or  which  can  be  attributed  or  attributable  to  the 
settling,  sinking,  or  lowering  of  the  said  land  or  ground  and 
hereditaments,  or  any  part  or  parts  thereof,  wiiich  may  be  caused 
or  occasioned  by  the  opening,  sinking,  driving,  working,  and 
making  any  pits,  shafts,  or  other  works,  or  to  the  winning, 
getting,  working,  and  raising  the  coal,  clay,  stone,  and  other 
minerals  hereby  excepted  and  reserved."  There  were  further 
covenants  by  Roberts  for  payment  of  surface  rent,  restoring  the 
surface,  payment  of  taxes,  fencing  of  works,  filling  up  and 
levelling  shafts,  &c.,  similar  to  those  contained  in  the  lease  of 
1840,  with  pow-ers  of  distress  to  II.  Briggs,  &c.,  and  arbitration 
clauses 

*By  k  deed  of  the  9th  of  April,  1860,  II.  Briggs,  G.  [385 
Adsett,  J.  Williamson,  and  W.  Siddall  (and  their  mortgagees) 
conveyed  to  Charles  Robinson  a  portion  of  the  land  included  in 
the  deed  of  1857;  and  on  the  8th  of  K'ovember,  1865,  Charles 
Robinson  conveyed  a  portion  of  the  land  so  conveyed  to  him  to 
Robert  White. 

By  building  leases,  dated  respectively  the  8th  of  May,  1860, 
and  the  5th  of  September,  1866,  Robert  White  demised *^to  J.  T. 
ILiU  certain  portions  of  the  land  so  conveyed  to  him  for  terms 
of  800  years;  and  by  deeds,  dated  respectively  the  17th  of  Au- 
gust, 1866,  and  the  11th  of  October,  1866,  these  leases  were 
mortgaged  by  J.  T.  Ilall  to  the  plaintiffs.  The  lands  and  build- 
ings comprised  in  these  leases  were  the  land  and  buildings  in 
question. 

The  plaintiffs,  and  the  several  persons  through  whom  they 
derived  title  to  the  land  and  houses  in  question,  took  with  notice 
of  the  terms  of  the  lease  of  1840  and  the  conveyance  of  1857. 

The  bed  of  coal  demised  by  the  lease  of  1840,  and  which  lay 
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underneath  the  land  and  houses  of  the  plaintiffs,  was  worked 
from  the  date  of  the  lease,  and  the  pillars  stipulated  for  in  the 
lease  were  and  are  left  as  thereby  provided  ;  but  these  pillars  arc 
not  near  the  land  and  houses  of  the  plaintiffs. 

The  lease  became  vested  in  the  defendants  in  1868,  and  they 
continued  to  work  the  demised  coal  under  the  powers  contained 
in  it.  Between  the  1st  of  May,  1868,  and  the  commencement 
of  the  action  they  extended  their  workings  under  and  near  to 
the  land  and  buildings  of  the  plaintifts,  and  by  reason  of  such 
workings  the  land  and  buildings  subsided  and  sunk,  whereby 
the  plaintiffs  sustained  damage. 

There  was  nothing  in  the  course  adopted  by  the  defendants 
in  their  workings  contrary  to  the  usual  course  of  mining  in  use 
in  the  district.  It  would  have  been  possible  to  leave  pillars 
which  would  have  supported  the  surface;  but  in  that  event  the 
coal  forming  such  pillars  and  supports  must  have  been  paid  for 
by  the  defendants  under  the  lease,  and  would  have  been  lost  to 
them. 

When  the  lease  was  granted  in  1840,  the  land  under  which 
the  demised  coal  lay  was  agricultural  land,  without  any  buildings, 
except  the  homestead  and  farm  buildings  mentioned  in  the  lease, 
386]  *none  of  which  stood  on  the  land  now  belonging  to  the 
plaintiffs.  The  buildings  now  on  the  plaintiffs'  land  were  erect- 
ed in  1865.  The  land  would  have  subsided  and  sunk  without 
the  weight  of  the  buildings. 

The  questions  for  the  opinion  of  the  Court  were  :  1.  Are  the 
defendants  liable  to  the  plaintiffs  for  any  damages  caused  by  the 
said  subsidence  ?  2.  If  the  defendants  are  so  liable,  are  they 
liable  for  any  damages  caused  bj'^  the  subsidence  to  the  houses 
of  the  plaintiffs  ?  The  damages  ^if  judgment  should  be  for  the 
plaintiffs)  to  be  assessed  by  an  aroitrator, 

Feb.  7.  Field,  Q.C.  {Gainsford  i?rwre  with  him),  for  the  plaint- 
iffs, contended  that  the  case  fell  within  the  rule  established  by 
Humphries  v.  Brogden  (») ;  Smart  v.  Morion  (*) ;  Roberts  v.  Haines 
(') ;  Brown  v.  Robins  (*) ;  Stroyan  v.  Knowlcs  (*) ;  Rowboiham  v. 
Wilson  (^) ;  Dugdale  v.  Robertson  (J) ;  Proud  v.  Bxtes  (*) ;  and  Duke 
of  Buccleuch  v.  Wakefield  (*) ;  that  the  owner  of  mines  must  work 
them  so  as  to  do  no  damage  to  the  owner  of  the  surface ;  and 
that  there  were  no  such  indications  of  a  contrary  intention  in 
the  lease  of  1840,  as  were,  in  Taylor  v.  Shxift  (*^),  held  to  modify 
the  operation  of  that  rule.     They  also  contended  that  the  pro- 

(»)  12  Q,  B.,  739  ;  20  L.J.  (Q.B.),  10.      (•)  8  II.  L.  C,  348;  30  L.J.  (Q.B.),  49. 
(*)  5  E.  &  B.,  30 ;  24  L.  J.  (Q.B.),  260.     (')  3  K.  &  J.,  695. 
O  6  E.  &  B.,  643 ;  7  E.  &  B..  625 ;  25    (")  34  L.  J.  (Ch.),  400. 

L.  J.  (Q.B.),  353.  .  C)  Law  Kep.,  4  Eq.,  613 ;  Law  Rep.,  4 

(*)  4  H.  &  N.,  186  ;  23  L.  J.  (Ex.),  2?0.  H.  L..  377. 
0  6  H.  &  N.,  454 ;  30  L.  J.  (Ex.),  102.    ("*)  8  B.  &  S  ,  228. 
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viso  against  liability  for  damao^e  to  tlie  surface  contained  in  the 
deed  of  1857  could  not  affect  the  liability  of  the  defendants,  who 
claimed  under  the  earlier  lease  of  1840. 

*  Manisi\/j  Q.C.  (Kemi^lai/  and  Gould  with  him),  for  the  defend- 
ants, contended  that  the  intention  of  the  parties  to  the  lease  of 
1840,  was  that  all  the  coal  should  be  got,  except  the  specified 
pillars;  and  that  under  those  circumstances  the  defendants, 
working  in  a  proper  and  customary  way,  and  leaving  the  speci- 
fied supports,  were  not  liable  for  damage  caused  thereby  :  Tat/lor 
V.  Sliaflo  (*) ;  and  they  also  contended  that  the  effect  of  the  pro- 
viso in  the  deed  of  1857,  was  that  the  purchasers  under  that  deed 
took  the  land  *without  the  right  support,  so  far  as  con-  [387 
cerned  the  excepted  mines  :  Itoicbotham  v.  Wilson  ('). 

Gainsford  BrucCy  in  reply.  Cur,  adv,  vulL 

June  11.  The  following  judgments  were  delivered : 

Cleasby,  B.  This  case  was  argued  before  my  brother  Martin 
and  Bramwell  and  myself,  and  the  judgment  w^hich  I  am  about 
to  read  is  that  of  my  brother  Mfirtin  and  myself 

The  question  in  this  case  is,  whether  the  plaintiffs  can  recover 
against  the  defendants  for  damages  to  their  houses  or  their 
land,  caused  by  the  subsidence  of  the  latter.  It  must  be  taken 
as  a  fact  in  the  case  that  the  subsidence  was  caused  by  the  work- 
inor  of  the  coal  mines  underneath  by  the  defendants. 

^WTien  the  property  in  the  soil  and  in  the  minerals  underneath 
belongs  to  different  persons,  the  general  rule  is,  no  doubt,  that 
each  must  use  his  property  so  as  not  to  injure  that  of  the  other. 
It  does  not  appear  to  be  well  settled  w^hat  the  exact  nature  of 
the  right  of  the  owner  of  the  soil  to  the  support  of  the  subjacent 
or  adjacent  minerals  is.  Lord  AVensleydale  says,  in  liowbotham 
V.  wUson  f'),  "  Whether  the  right  to  support  given  by  the  land 
below  to  tne  land  of  the  owner  of  the  surface  when  the  strata 
belong  to  different  persons  properly  is,  to  be  called  an  easement, 
as  it  is  by  Mr.  Gale  in  his  excellent  Treatise  on  Easements,  '  a 
natural  easement,'  or,  w-hether  it  is  to  be  termed  a  right  ex  jure 
naturse  to  that  support,  or  whether  the  owner  of  the  surface  has 
merely  a  right  to  enjoy  his  own  land  in  its  natural  state  and 
condition  with  a  right  of  action  against  the  owner  of  the  land 
adjoining  or  subjacent  when  the  act  of  his  neighbor  does  him 
an  injury,  are  questions  immaterial  to  the  decision  of  this  case, 
though  the  last  proposition  appears  to  be  fully  established  by 
the  judgment  of  the  Court  of  Exchequer  Chamber  in  Bonomi  v. 
Backhouse''  (*). 

0)  8  B.  &  S.,  328.  rt  E.  B.  &  E.,  646 ;  28  L.  J.  (Q.  B.), 

O  8  H.  L.  C.  348 ;  80  L,  J.  (Q.  B.),  49.  878 ;  affirmed  in  the  House  of  Lords, 

(»)  8  H.  L.  C,  at  p.  359 ;  30  L.  J.  (Q.B.),  Backhouse  v.  Bonomi,  9  H.  L.  C,  503  : 

at  p.  53.  84  L.  J.  (Q.  B.),  181. 
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Ill  many  of  the  cases  the  analogy  of  the  owners  of  the  sepa- 
rate flats  or  stories  of  a  house  is  referred  to,  and  it  places  the 
388]  matter  in  *a  clear  light  where  there  has  been  a  separate 
ownership  of  the  two  without  its  being  known  how  they  became 
separated,  or  where  there  has  been  a  conveyance  of  the  land 
with  a  reservation,  or  rather  exception,  of  the  mines.  And  in 
such  cases  we  must  look  to  those  rights  which  by  law  are  an- 
nexed to  the  property  in  each. 

But  it  appears  to  us  that  this  analogy  does  not  exist  where 
the  transaction  is  an  ordinary  mining  lease,  which  is  a  contract 
entered  into  between  the  owner  of  both  surface  and  minerals, 
and  a  lessee  or  a  licensee  for  the  purpose  of  removing  and  nlak- 
ing  saleable  minerals  which  form  in  part  what  is  called  the 
natural  support  of  the  soil.  This  is  a  contract  made  by  the 
owner  of  both  for  his  own  profit,  and  in  order  that  the  coal  may 
no  longer  lie  valueless  merely  supporting  the  soil  above  it,  but 
may  be  sold  by  him  at  a  price,  usually  in  the  form  of  an  acreage 
rent,  which  may  enormously  increase  the  value  of  his  property. 

It  appears  to  us  that  outside  of  this  contract  there  is  no  reser- 
vation of  any  right  to  support,  whatever  the  exact  nature  of 
that  right  may  be,  but  that  we  must  look  at  the  contract  itself, 
and  by  a  proper  construction  of  it,  having  regard  of  course,  as 
in  all  cases,  to  the  subject  matter,  arrive  at  the  extent  to  which 
the  owner  authorizes  the  minerals  to  be  removed. 

In  addition  to  the  reservation  of  a  certain  acreage  rent  for  the 
coal  got  (in  the  present  lease  85/.  an  acre),  it  is  an  ordinary 
clause  in  such  leases  to  have  a  minimum  rent  reserved  to  the 
lessor ;  that  is  to  say,  the  lessee  absolutely  binds  himself  to  get 
at  least,  or  if  not  got  to  pay  for,  one  or  two  acres  or  some  other 
quantity  of  the  coal,  as  the  case  may  be  (in  the  present  lease 
2'f.  Ir.  16p.).  It  is  obvious  that  for  such  advantages  as  these 
the  lessor  may,  at  the  same  time  that  he  grants  the  lessee  tlic 
seam  of  coal,  expressly  authorize  him  to  take  the  whole  of  it, 
or  to  take  certain  parts  only,  or  ho  may  expressly  place  the 
lessee  under  certain  restrictions  as  to  the  mode  of  working. 

It  strikes  us  very  strongly  that  in  all  these  cases  the  contract 
would  regulate  the  obligations  and  the  rights  of  the  parties. 
The  lessor  has  made  the  mines,  and  the  working  and  removing 
them  from  under  the  surface,  and  his  rights  connected  there- 
with, the  subject  of  contract.  He  has  clealt  with  his  rights, 
whatever  their  nature  may  be,  as  he  was  at  liberty  to  do,  ami 
389]  he  cannot  afterwards  *revert  to  them  as  the  foundation 
of  a  claim  as  if  they  were  of  a  nature  not  capable  of  being  dealt 
with  by  contract,  as  if  they  must  continue  to  exist  jure  naturae, 
or  under  some  other  title. 

No  one  would  dispute  that,  if  the  lessor  placed  the  lessee 
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nnder  a  covenant  to  remove  the  wliole  of  the  coal  in  a  specified 
manner,  and  to  pay  a  royalty  of  so  much  a  ton  for  the  whole, 
there  would  in  that  case  be  no  responsibility  if,  in  consequence 
of  this  being  done,  tlie  surface  subsided,  or  that  such  a  case  need 
be  complicated  by  any  question  whether  the  lessor  had  inteiided 
to  give  up  his  right  to  support.  The  only  question  would  be, 
whether  the  lessee  had  done  what  the  lessor  authorized  and 
placed  him  under  covenant  to  do.  This  and  other  cases  which 
may  be  put  seem  to  show  that  in  all  such  transactions  inter 
partes,  the  contract  between  them  must  determine  what  acts  are 
lawful  (as  between  those  parties)  so  far  as  its  proper  construction 
extends  to  those  acts. 

Where  there  is  a  lease  and  licence  to  take  the  coal  at  an  agreed 
acreage  rent,  with  a  minimum  rent  reserved,  if  the  terms  of  the 
lease  are  that  the  lessee  should  work  in  specified  manner,  leav- 
ing certain  described  supports,  then  if  the  lessee  works  in  that 
manner  he  would  only  have  done  what  he  was  authorized  to  do, 
and  would  not  be  responsible  if  the  surface  subsided  in  conse- 
quence ;  and  the  same  would  be  the  conclusion  if  the  covenant 
was  that  he  should  work  according  to  the  usual  mode  of  working 
coal  mines  in  the  district;  or  if,  having  placed  the  lessee  under 
certain  restrictions  as  to  the  working,  and  so  made  the  mode  of 
working  the  subject  of  contract,  the  lease  made  no  provision 
as  to  the  mode  of  working  in  general.  In  the  latter  case 
we  think  the  leasee  must  conform  to  the  usual  and  approved 
manner  of  working  in  the  district  (which  would  probably  be  the 
result  of  experience),  and  that  if  he  did  so  he  would  not  be  re- 
sponsible for  the  consequences. 

The  lessee  would  then  know  what  he  was  about,  and  how  to 

!)roceed.  He  has  to  conform  to  the  matters  prescribed  in  the 
ease,  and  to  the  usage,  and  can  go  on  during  the  whole  period 
of  his  lease  to  get  the  coal  from  the  whole  area  leased;  but  if 
he  has  no  guide  but  the  necessity  to  avoid  subsidence,  he  must 
throughout  be  proceeding  on  an  experiment  to  ascertain  how 
much  can  be  got  with  security ;  and  in  case  some  partial  subsid- 
ence should  take  *place,  we  do  not  see  whether  he  is  to  [390 
stop,  or  to  go  on,  as  a  matter  of  right,  from  time  to  time  per- 
haps causing  further  subsidence.  We  regard  a  mining  lease 
not  merely  as  a  transfer  of  property,  but  as  a  contract  under 
which  something  is  to  be  done  ;  and  the  question  is,  what  it  au- 
thorizes to  be  done. 

If  the  authorities  were  clear,  that  under  a  mining  lease  the 
right  of  the  owner  to  have  the  soil  supported  by  the  minerals 
was  implicitly  reserved  in  the  absence  of  something  which  shows 
clearly  that  he  gives  it  up,  we  should  not  offer  our  opinion  in 
opposition  to  them. 
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Bnt  althougli  there  are  many  authorities  which  have  settled 
tlie  right  to  support  when  the  soil  and  minerals  were  held  under 
ilitfercnt  titles,  or  where  there  has  been  a  conveyance  of  the  land 
reserving  the  minerals,  or  where  the  surface  and  minerals  are 
severed  by  an  award  under  an  luclosure  Act  {Harrisv.  Iiydi7ig{^); 
Ilamphrics  v.  Brogden  (^) ;  Smart  v.  Morion  (') ;  Jiowbotham  v. 
Wilson  (^),  the  cases  are  lew  where  the  question  has  arisen  on  u 
mining  lease. 

In  the  case  last  referred  to  there  had  been  an  award  und^r  an 
Inclosure  Act  which  the  parties  interested  had  all  executed,  and 
Lord  Wensleydale  considered  that  the  award,  being  so  executed, 
might  operate  as  a  grant  of  a  right  to  work  the  minerals. 

lie  used  (*)  the  following  language,  which  seems  applicable  to 
such  leases  as  the  present :  "  The  rights  of  the  grantee  to  the 
minerals,  by  whomsoever  granted,  must  depend  upon  the  terms 
of  the  deed  by  which  they  are  conveyed,  or  reserved  when  the 
surface  is  conveyed.''  And  after  pointing  out  that  some  right 
to  get  the  minerals  is  incident  to  the  grant  or  reservation  where 
there  is  no  express  limitatibn  to  get  them,  he  adds :  "  But  it 
rarely  happens  that  these  mutual  rights  are  not  precisely  ascer- 
tained and  settled  by  the  deed  by  which  the  right  to  the  mines 
is  acquired,  and  then  the  only  question  would  be  as  to  the  con- 
struction of  that  deed,  which  may  vary  in  each  case." 

The  case  o{  Dugdak  v.  Robertson  (°)  was  much  relied  on  by 
391]  the  *plaintiffs.  In  that  case,  in  which  the  minerals  had 
been  leased  at  certain  rents  and  royalties,  with  a  provision  that 
they  should  not  be  taken  from  underneath  certain  specified 
places,  the  Vice-Chancellor  (Wood)  was  of  opinion  that  in  a  lease 
of  that  description  there  was  a  presumption  that  the  right  to 
support  was  reserved,  unless  it  appeared  distinctly,  by  express 
words  upon  the  instrument,  that  it  was  intended  to  be  given  up. 
Upon  that  case  it  may  be  observed,  as  distinguishing  it  from 
the  present,  that  the  demise  there  was  of  all  the  minerals  of  every 
description  under  the  land,  and  not  of  one  seam  of  coal  called 
the  High  Hazle  Bed,  as  in  the  present  case ;  and  farther,  that 
it  does  not  appear  what  the  reservation  of  rent  was,  whether  of 
an  acreage  rent  or  in  any  o-ther  form.  "We  may  assume,  how- 
ever, that  there  was  not  a  minimum  rent  as  for  two  acres  got, 
or  so  important  a  feature  would  not  be  omitted  from  the  report 
of  the  case,  and  of  the  judgment.  The  Vice-Chancellor  in  the 
judgment  refers  to  the  case  of  the  under  story  of  a  house  being 
conveyed  as  analogous,  which,  as  we  have  before  stated,  seems 
to  us  a  different  case. 

(1)  5  M.  &  W.,  60.  (*)  8  II.  L.  C,  848  ;  30  L.  J.  (Q.B.),  49. 

C)  12  Q.  B.,  739,  C)  8  H.  L.  C,  at  p.  300. 

O  5  E.  &  B,.  30 ;  20  L.  J.,  (Q.B ),  10 ;  O  3  K.  &  J.,  6U5. 
24  L.  J.  (Q.B.),  200. 
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But  this  decision  appears  to  us  to  be  qualified  by  the  subse- 
quent cases  of  Shaflo  v.  Johnson^  decided  by  the  same  learned 
judge  (of  which  there  is  a  full  report  in  8  Best  &  Smith,  p.  262), 
and  Taylor  v.  Shaflo.  (*)  Both  these  cases  involved  the  same 
question,  namely,  whether  lessees  of  coal  mines  under  a  certain 
lease,  who  had  so  worked  the  mines  as  to  let  down  the  surface, 
had  committed  an  actionable  wrong,  in  which  case  the  mininij 
lease  would  not  have  been  an  incumbrance  to  the  title  to  the 
surface  afterwards  conveyed,  or  had  only  done  acts  which  the 
lease  authorized  them  to  do,  in  which  case  the  lease  would  have 
been  an  incumbrance. 

In  Shafto  v.  •7bAw5ow{^)  Vice-Chancellor  Wood  came  to  a  differ- 
ent conclusion  from  that  which  he  had  arrived  at  in  Dagdale 
V.  Robertson  (^),  and  though  there  were  no  words  distinctly  re- 
serving the  right  to  support,  he  held  in  eftect  that  the  lessees 
were  not  responsible  for  the  subsidence  caused  by  getting  the 
minerals.  He  commences  his  judgment  (2)  as  follows: — "I 
have  carefully  considered  the  lease,  and  I  cannot  arrive  at  the 
conclusion  that  any  *act  has  been  done  by  the  lessees  [392 
which  is  unlawful  and  contrnrv  to  the  stipulations  contained  in 
it." 

'  This  embodies  the  view  which  we  take  of  such  a  case  as  the 
present.  In  the  subsequent  part  of  the  same  judgment,  in  which 
the  subject  is  gone  into  very  fully,  and  the  whole  of  which  i« 
well  worthy  of  consideration,  the  learned  judge  refers  to  the 
case  of  Dugdale  v.  Robertson  (^)  as  one  which  went  to  the  full  ex- 
tent of  the  authorities,  and  in  which  the  case  was  put  as  strongly 
as  it  well  could  be  against  the  view  which  he  was  entertaining 
in  the  case  under  consideration.  No  doubt  the  case  of  Dugdale 
V.  Robertson  (')  is  not  disapproved  of;  but  it  does  appear  to  us 
that  the  principle  of  the  two  decisions  is  not  the  same,  and  that 
the  correct  view  is  taken  at  the  beginning  of  the  judgment  in 
Shaflo  v.  Johnson  (')  which  we  have  given  above. 

The  judgmentin  theExchequer  Chamber  in  Taglorv,  Shafto  (^), 
agrees  with  that  of  the  Vice-Chancellor  in  making  the  terms  of 
the  lease  decisive  as  to  the  extent  to  which  the  lessees  were 
justified  in  going  in  working  the  mines. 

The  case  is  not  referred  to  as  decisive  of  the  present  case, 
because  the  terms  of  the  lease  were  difterent,  and  there  were 
other  covenants ;  but  as  showing  the  proper  principle  of  decision. 

We  must  now  refer  to  the  terms  of  the  lease  in  the  present 
case,  which  seem  to  us  to  be  sufficiently  clear  and  precise.  It 
first  contains  a  demise  of  all  the  seam  of  coal  called  the  High 
Ilazle  Bed,  lying  under  certain  closes,  containing  108a.  3r.  Ip. 
It  then  contains  certain  powers  over  the  surface,  for  the  exercise 

O  8  B.  &  S.,  228.  O  8  B  &  S.,  at  p.  253,  n.  (»)  3  K.  &  J.,  695. 
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of  wliicli  compensation  is  to  be  paid.  It  then  gives  power  and 
authority  to  dig  pits,  &c.,  and  '^  to  win,  get,  work,  raise  up, 
ritack,  carry  away,  sell,  and  dispose  of  all  that  the  said  mine  or 
bed  of  coal."  It  then  gives  authority  to  take  clay,  brick  earth, 
&c.,  from  the  surface,  and  to  make  bricks  for  necessary  build- 
ings. It  will  be  seen  presently  that  the  authority  to  take  all 
tlie  mine,  is  afterwards  qualified  by  certain  express  exceptions. 
We  have  then  the  clauses  for  payment  of  rent,  according  to 
which  there  is  a  minimum  rent  of  200/.  a  year,  as  for  2  £.  Ir.  16/>. 
ixot,  and  in  addition  85/.  for  every  additional  statute  acre,  iu- 
393]  eluding  all  ribSand  pillars  left  in  working  *the  coal,  with 
tlie  exception  of  certain  specified  pillars.  The  meaning  of  this 
appeal's  clearly  to  be,  that  as  the  coal  cannot  b3  worked  without 
loijving  certain  ribs  and  pillars  as  the  work  is  proceedino^,  those 
ribs  and  pillars,  though  not  removed,  are  to  be  includea  in  the 
half-yearly  measurement  from  time  to  time  of  the  acreage  to  be 
l>aid  for.  The  pillars  referred  to  are  pillars  left  in  working  the 
mine,  which  have  not  reference  to  the  support  of  the  surface, 
but  to  prevent  the^mine  from  being  blocked  up  by  what  would 
fall  from  the  top  of  the  mine  and  interfere  with  the  working. 

Then  follows  afterwards  an  important  clause  of  exceptions  out 
of  the  mine  which  the  lessees  are  to  be  allowed  to  take,  and 
w^hich  exceptions  are  not  to  be  measured  in  and  paid  for,  viz., 
that  the  following  pillars  shall  be  left  during  the  whole  of  the 
term;  and  they  are  then  specified.  This  appears  to  us  conclu- 
sive to  show  that  the  other  pillars,  which  are  necessary  for 
working  the  mine  and  measured  in  as  the  work  proceeds,  need 
not  be  left  during  the  whole  of  the  term,  but  may  be  removed 
when  not  wanted  for  working  the  mine  in  the  usual  manner. 

Then  follows  afterwards  another  important  clause  regulating 
the  manner  of  working  the  mine,  by  which  the  lessees  covenant 
(inter  alia)  during  the  continuance  of  the  demise  to  work  and 
manage  the  mine  to  the  best  of  their  skill  and  discretion,  and 
in  a  good  and  workmanlike  manner. 

It  appears  to  us  that,  upon  the  reasonable  and  proper  con- 
struction of  this  lease,  it  authorizes  the  removal  of  all  the  coal, 
with  the  exception  of  that  which  is  covenanted  to  be  left  during 
the  whole  term,  and  subject  to  the  mine  being  worked  and 
managed  during  the  whole  term  in  a  good  and  workmanlike 
rhanner. 

If  there  existed  any  usual  and  approved  mode  of  working 
mines  in  the  district,  we  should  further  think  the  lessees  were 
bound  by  it,  though  not  expressly  mentioned. 

We  have  only  then  to  consider  the  facts  of  the  present  case 
to  see  whether  the  defendants  have  made  themselves  responsi- 
Vle  for  what  they  have  done,  and  upon  this  we  think  that  the 
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statements  of  the  case  are  sufficient  to  absolve  the  defendants 
from  liability. 

It  appears  from  the  case  that,  in  consequence  of  the  defend- 
ants' workings,  the  laud  and  buildings  of  the  plaintiffs  subsided : 
that  the  land,  would  have  subsided  without  the  buildings,  that 
all  the  pillars  *provide(l  for  by  the  lease  had  been  left,  [394 
and  that  there  was  nothing  in  the  course  adopted  by  the  defend- 
ants in  their  coal  workings  contrary  to  the  usual  course  of  min- 
ing in  the  district.  It  would  have  been  better  if,  instead  of  this 
negative  statement,  there  had  been  a  positive  statement  that  the 
mine  was  worked  in  a  good  and  workmanlike  manner,  and  ac- 
cording to  the  usa^e  of  the  district;  but  we  think  the  actual 
statement  necessarily  amounts  to  this. 

The  statement,  that  enough  pillars  might  have  been  left  to 
support  the  surface  is  of  an  obvious  truism,  and  ought  to  have 
no  effect. 

We  think,  therefore,  that  the  defendants  have  only  done  what 
they  were  authorized  to  do  by  this  lease,  and  that  for  the  rea- 
sons above  given  they  are  entitled  to  our  judgment. 

This  makes  it  unnecessary  to  consider  the  other  questions 
argued  before  us,  viz.,  to  what  extent  the  plaintiffs  are  entitled 
to  recover. 

Bramwell,  B.  In  this  case  the  defendants  have  a  lease  of  a 
seam  of  coal.  It  may  not  appear  of  much  consequence  by  what 
name  their  interest  is  called,  but  the  word  "  lease  "  may  in  such 
cases  have  helped  to  a  particular  conclusion.  For  by  that  word 
we  commonly  understand  a  temporary  estate  granted  in  some- 
thing which,  at  the  end  of  the  term,  is  to  be  restored  to  the  lessor 
in  the  condition  in  which  it  was  delivered  to  the  lessee,  fair  wear 
and  tear  excepted,  as  in  a  lease  of  land,  house,  or  moveable 
chattel.  But  that  is  not  the  intention  of  a  lease  of  a  seam  ot 
coal.  That  is  more  a  sale  of  the  coal,  or  grant  of  a  right  to  take 
and  remove  it  within  a  certain  time,  and  it  is  not  to  be  restored 
at  the  end  of  that  time  to  the  grantor.  Treat  it  as  a  sale  of  the 
coal, -provided  the  vendee  get  it  all  within  a  certain  time,  and 
why  should  the  grantor  be  at  liberty  to  say  ''  Though  in  terms 
I  sold  the  whole  of  it,  yet  by  implicirtion  I  reserved  as  much  as 
Avas  necessary  to  support  the  surface  in  its  natural  condition." 
Why  should  not  the  argument  be  good,  "  If  you  meant  that  ex- 
ception you  should  have  said  so  in  words."  Suppose  a  sale  of 
brick  earth  or  gravel,  by  metes  and  bounds,  and  suppose  the 
vendee  took  it  all,  and  suppose  then  the  soil  of  the  vendor  out- 
side the  boundary  crumbled  in  for  want  of  lateral  support,  would 
the  vendee  be  liable  to  a  claim  in  respect  thereof  by  his  vendor, 
and  if  he  would,  why  ?  With  great  respect  such  a  *deal-  [395 
ing  with  a  seam  of  coal  is  more  like  selling  the  materials  of 
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nn  intermediate  floor  than  letting  or  selling  the  floor.  Suppose 
a  man  with  a  three-storied  house  sold  the  materials  of  the  second 
floor,  would  he  have  a  right  to  say, "  But  you  must  leave  enough 
to  support  my  third  story,  or  you  must  prop  it  up  ?  "  It  is  true 
a  lessee  of  a  mine  may  take  all  the  coal,  and  artificially  prop 
the  surface;  but,  practically,  this  is  impossible  owing  to  the 
expense;  and  the  same  arsrument  applies,  viz.,  why  did  not  the 
grantor  stipulate  for  it?  It  may  be  said  that  if  this  argument 
is  true  of  a  lease  or  grant  of  coals,  to  be  taken  in  a  certain 
time,  it  would  be  equally  so  of  a  grant  to  be  taken  whenever  the 
grantee  thought  tit;  rf  so,  of  all  cases  where  the  ownership  of 
mines  and  surface  was  served;  and  that  the  authorities  are 
overwhelming  the  other  way.  But,  in  the  first  place,  the  argu- 
ment is  not  so  strongly  applicable  where  the  grant  allows  that 
grantees  to  take  at  any  time,  because  a  grantor  may  well  allow 
his  lands  to  be  let  down,  provided  it  is  to  be  done  within  a  cer- 
tain time,  where  he  would  object  if  ho  could  not  tell  for  all 
futurity  when  it  might  happen.  In  the  next  place,  where  the 
terms  of  the  severance,  are  not  known,  but  only  that  there 
is  a  severance,  then  it  may  as  well  be  presumed  one  way  as 
the  other.  That  is  a  case  ownership,  not  contract  as  this 
is.  Here  the  terms  of  the  contract  that  gives  the  right  to 
take  the  coal  are  known,  and  the  question  is  why  does  not  the 
general  principle  apply,  viz.,  look  at  what  is  said  the  deed,  and 
add  nothing,  except  from  a  necessity  for  doing  so.  Then  those 
terms  give  the  defendants  the  whole  of  tHe  coal,  for  there  is  no 
difterence  between  the  words  "  the  coal  "  and  "  all  the  coal,"  and 
indeed  the  words  here  are  "  all  that  seam."  Then  what  neces- 
sity is  there  for  implying  a  matter  contradictory  thereto,  viz., 
that  the  right  is  not  to  the  whole  of  the  coal,  but  only  a  part, 
leaving  enough  to  support  the  surface  ? 

But  supposing  these  would  be  right  principles  on  which  to 
decide  this  case,  and  I  am  not  sure  they  would,  I  have  great  diffi- 
culty in  applying  them  to  this  case,  and  in  adopting  the  forcible 
arguments  of  my  Brothers  Martin  and  Cleasby.  For  the  ^ases 
have  established  that  where  there  is  a  severance  of  mines  from 
the  rest  of  the  soil,  howeveiMt  may  have  been  created,  what  the 
learned  counsel  for  the  plaintiffs  called  the  natural  right  is,  that 
396]  those  ^entitled  to  the  mines,  and  those  entitled  to  the 
residue  of  the  soil,  must  each  so  use  his  part  as  not  to  injure 
the  other;  probably  on  the  basis  of  the  maxim,  sic  utere  tuo 
ut  alienum  non  Isedas.  This  rule  was  alleged  by  the  plaintiffs, 
and  indeed  admitted  b}''  the  defendants'  counsel  to  apply  to  cases 
where  the  mines  were  leased.  And  it  was  agreed  that  the  ques- 
tion must  depend  on  the  terms  of  the  leased  and  whether  from 
them  this  natural  or  ordinary  right  had  been  given  up  by  the 
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lessor.  For  these  positions  Harris  v.  Ryding  (')  Humphries  v. 
Brofjden  ('),  Smart  v.  Morion  (^),  Rowboiham  v.  Wdson  (*),  Dugdale 
V.  Robertson  (*),  Taylor  v.  Shafto  {%  and  other  eases  were  cited. 
It  seems  to  rae  that  Dugdale  v.  Robertson  (*)  is  not  easily  distin- 
guishable from  this  case. 

Assuming  this  rule  to  apply  to  leases,  we  must  examine  the 
deed  to  see  if  there  is  anything  to  take  away  this  so-called 
natural  right.  Now  the  lessees  are  to  pay  by  an  acreage  rate 
no  doubt,  and  so  if  they  have  to  leave  pillars  they  will  pay  for 
-  what  they  do  not  take.  It  may  be  they  have  allowed  for  this  in 
calculating  the  rent.  It  is  expressly  provided  that  the  measure- 
ment is  to  include  "  all  ribs  and  pillars  left  in  working  the  said 
coal,"  except  certain  named  pillars.  They  will  therefore  have 
to  pay  for  something  including  in  the  acreage  which  they  must 
or  may  have  to  leave  for  any  reason,  and  why  not  then  for  pil- 
lars to  support  the  surface  ?  Further,  it  was  said  that  the  obli- 
gation which  is  laid  on  the  lessees  to  leave  certain  named 
pillars  precluded  the  necessity  of  leaving  others,  on  the  princi- 
ple of  expressio  unius  est  exclusio  alterius.  But  this  is  not  so. 
That  maxim  only  applies  where  the  expressed  matter  would  be 
superfluous  if  the  implied  were  expressed  or  assumed.  That  is 
not  the  case  here.  The  named  pillars  are  to  be  left  for  wholly 
different  purposes  than  the  general  support  of  the  surface. 
This  was  decided  is  Dugdale  v.  Robertson  (*)  see  per  Wood,  V. 
C,  in  Shafto  v.  Johnson,  i^)  In  the  result  I  find  nothing  to 
limit  that  natural  or  ordinary  right,  if  it  exists  in  cases  of  leases 
of  mines,  and  so  far  I  should  have  great  difficulty  in  deciding 
against  *the  plaintiffs.  Taylor  v.  Shafto  {^)  and  Shafto  v.  [397 
Johnson  f )  are  in  no  way  contrary  to  Dugdale  v.  Robertson  (*). 
In  those  cases  it  was  held,  both  at  law  and  in  equity,  that  the 
lessor  of  the  mines  had  made  the  lessee  covenant  to  do  what  was 
inconsistent  with  the  leaving  supports  for  the  surface.  The 
Vice-Chan  eel  lor  says  (^),  '*  I  can  come  to  only  one  conclusion, 
viz.,  that  there  was  an  intention  that  all  the  coal  that  could  be 
got,*regard  being  had  to  the  safety  of  the  mine,  should  begot." 
The  second  question  is  this  :  the  defendants'  lessor  Sotheron, 
conveyed  the  whole  of  the  premises,  including  the  reversion  in 
the  mines,  to  Roberts ;  Roberts  reserving  to  himself  the  rent 
and  reversion  of  the  mines,  fire-clay,  other  clay,  stone  and  mine- 
rals, granted  and  conveyed  the  residue  of  the  soil  to  the  plaint- 
iffs. And  it  was  contended  by  the  defendants,  that  by  this 
conveyance  the  grantees  took  without  a  right  to  support  for 
houses  built  over  the  mines,  and  without  a  right  to  recover  da- 
mages for  injury  to  houses  arising  from  the  surface  being  let 
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down  by  mining  operations.  This  undoubtedly  is  so,  if  those 
mining  operations  were  carried  on  by  Roberts,  or  by  his  lessees, 
under  leases  granted  subsequently  to  the  conveyance  to  the 
plaintiffs.  But  it  was  said  by  the  plaintiffs  not  to  apply  to  the 
defendants,  who  were  lessees  at  the  time  of  the  conveyance  to 
the  plaintiffs.  I  think  it  does.  The  lease  of  June,  1840,  under 
which  the  defendants  have  the  right  to  work,  is  mentioned  in 
the  conveyance  to  the  plaintiff's,  and  the  words  are  general  and 
unqualified  :  "  Roberts,  his  heird  or  assigns,  tenants  or  lessees, 
shall  not  be  responsible  for  damages  caused  to  dwellings  which 
shall  hereafter  be  erected,"  by  mining  operations.  And  it  is 
clear  that  as  the  mines  and  the  reversion  to  the  mines  were 
separated  from  the  rest  of  the  soil,  Roberts  covenants  with  the 
plaintiffs  for  the  performance  of  the  same  matters  for  the  benefit 
of  the  surface  owners  that  the  lessees  had  covenanted  with 
Sotheron  to  perform  for  their  benefit.  And  it  is  also  clear  that 
a  power  of  distress  which  is  given  to  the  plaintiffs,  would  enable 
them  to  distrain  on  the  defendants*  goods.  It  is  asked,  whj- 
are  the  defendants  to  have  the  benefit  of  an  arrangement  to 
which  they  are  not  party  or  privy  ?  The  answ^er  is,  that  tho 
398]  ^Gry  foundation  of  the  plaintiffs'  case  is  a  *right  to  sup- 
])ort  as  against  the  defendants,  and  if  the  plaintiffs  have  taken 
their  estate  without  that  right  the  defendants  incidentally  get  a 
benefit  perhaps  not  contemplated.  It  may  be  that  Roberts 
thought  the  defendants  entitled  to  work  so  as  to  cause  subsid- 
ence of  the  surface.  It  may  be,  though  we  cannot  see  why, 
that  he  wished  them  to  be  so  entitled.  Be  that  as  it  may,  it 
seems  clear  to  me  that  the  plaintiffs  have  taken  their  estate 
subject  to  a  right  in  Roberts  and  his  tenants,  including  the 
defendants,  to*damage  the  surface  houses  without  a  liability  to 
compensate  the  plaintiffs  and  their  tenants.  It  is  as  though  a 
man  owned  farms  A  and  B,  and  granted  B,  reserving  a  right 
of  way  over  it  to  himself  as  owner,  and  his  tenants,  of  A.  This 
would  operate  as  a  grant  by  the  grantee  of  B,  and  would  enure 
for  the  benefit  of  an  existing  lessee  of  A.  It  would  be  strange 
if  the  defendants  could  surrender  their  lease,  and  then  on  the 
grant  of  a  new  one  have  the  right,  and  yet  not  have  it  now. 
Bat  there  is  nothing  in  the  conveyance- to  the  plaintiffs  to  take 
away  their  natural  or  ordinary  right  of  support  to  the  land,  if 
it  exists,  and  therefore  if  there  is  any  damage  to  land  by  subsid 
ence,  and  the  defendants  are  not  right  on  the  firet  question 
the  plaintiff's  are  entitled  in  respect  of  it.  This  is  probably  of 
small  consequence,  and  having  regard  to  the  opinion  of  Martin 
and  Cloasby,  BB.,  I  answer  both  questions  in  favor  of  the  de- 
fendants. Judgment  f or  tlie  plaintiffs. 
Attorneys  for  plaintiffs  :  Fultison,  ^W^  #  Oo- 
Attorneys  for  defendants :  Singleton  ^  Tatter ahaU. 
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April  20, 1872. 

♦COTTRELL  V.    COTTRELL.  [397 

[L.R.,  2  Probate  and  Divorce,  897.] 

Tito  WilU  —  Uctocation  —  Appointment  of  Executor  revoked  without  expreM 
Words  of  Revocation  —  Costs, 

A  testator  by  bis  first  will,  executed  in  England  according  to  Enrfisli  law,  dis- 
posed of  all  bis  realty  and  personalty  and  appointed  an  executor.  By  bis  second 
and  last  will,  executed  in  Italy,  wbere  be  was  domiciled  at  tbe  time  of  bis  deatb, 
according  to  tbe  law  of  Italy,  be  appointed  his  wife  bis  universal  beiress,  and  tbe 
will  contained  a  revocatory  clause  in  tbe  following  terms  :  *'  I  erase,  revoke,  and 
annul  every  other  act  or  last  will  which  I  may  have  made." 

The  Court  held  tliat  tbe  Italian  will  revoked  the  disposition  of  tbe  personalty 
and  the  appointment  of  executor  contained  in  the  English  will,  and  that  the 
Italian  will  alooe  was  entitled  to  probate.  The  executor  of  the  English  will,  who 
propounded  it  as  entitled  to  probate  with  the  Italian  will,  was  condemned  in 
costs. 

The  testator,  Henry  Count  Cottrell,  was  an  Englishman  by 
birth,  but  he  had  lived  for  many  years  in  Italy  and  had  acquired 
an  Italian  domicile,  and  he  died  at  Nervi,  in  Italy,  on  the  15th 
of  March,  1871.  He  left  two  wills  :  the  first  executed  in  England, 
according  to  tljeform  prescribed  by  the  law  of  England,  on  the 
8th  of  April,  1850  ;  the  second,  executed  in  Italy,  according  to 
the  form  prescribed  by  the  Italian  law,  on  the  20th  of  December, 
1865.  The  English  will  disposed  of  all  his  property,  real  and 
personal,  and  appointed  his  brother,  the  defendant,  executor ; 
the  Italian  will  appointed  his  wife,  the  plaintiff,  his  universal 
heiress,  and  contained  a  general  revocatory  claus^.  On  the  7th 
of  April,  1871,  the  defendant  proved  the  English  will  in  common 
form,  and  the  plaintiff  afterwards  called  in  that  probate  and  in- 
stituted  this  suit  for  the  purpose  of  having  it  revoked.  The 
question  raised  by  the  pleadings  was  whether  the  Italian  will 
revoked  the  appointment  of  the  defendant  as  executor  contained 
in  the  English  will.  The  cause  came  on  forbearing  before  the 
Court  without  a  jury. 

The  clauses  of  the  Italian  will  on  which  the  question  turned 
were  as  follows :  "  I  erase,  revoke,  and  annul  every  other  act 
or  last  will  which  I  may  have  made,  willing  that  this  my  present 
will  shall  receive  all  its  efficacy  and  execution."  After  making 
certain  bequests,  the  will  continued  :  "  In  respect  of  all  my  other 
goods,  real  or  personal  rights  and  shares,  and  of  all  and  whatso- 
ever I  may  find  myself  having,  enjoying,  and  possessing  at  the 
day  of  my  *demise,  in  whatever  locality  placed  and  situ-  [398 
ate,  as  my  universal  heiress  I  nominate  and  will  to  be  the 
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Countess  Sophia  Augusta  Cottrell,  my  well  beloved  consort; 
and  in  event  of  this  my  consort  dying  before  coming  into  my 
estate,  then  I  nominate  as  my  universal  heirs,  my  sons  and 
daughters  as  my  heirs  in  equal  portion  one  with  the  other,  with- 
out distinction  of  sex ;  and  in  the  event  of  no  legitimate  children 
of  mine  and  of  my  above  named  consort  being  in  existence  at 
the  time  of  my  decease,  then  I  institute  and  nominate  as  my 
heirsmy  beloved  brother  George  Edward  Cottrell  and  my  beloved 
sister-in-law  Caroline  Augusta  Ley,  the  wife  of  James  Peard  Lej', 
and  widow  of  John  Gordon,  sister  of  my  well  beloved  consort, 
and  in  their  defaulttheir  heirsin  equal  portion  between  the  two." 
Two  advocates  had  been  examined  at  Florence  under  a  com- 
mission, who  proved  that  by  the  law  of  Italy  the  Italian  will  was 
valid,  that  it  appointed  the  plaintift'  universal  heiress,  and  that 
the  revocatory  clause  contained  in  it  operated  as  a  revocation 
of  all  previous  wills,  including  the  appointment  of  executors. 

Dr.  SpinkSy  Q.C.,  and  Bayford^  for  the  plaintiff",  argued  that 
the  Italian  will  revoked  the  appointment  of  executor  contained 
in  the  first  will,  by  the  English  law  as  well  as  by  the  Italian  law 
and  cited,  Henfrey  v.  Henfrey  (*),  LaneuvUle  v.  Anderson  {% 

Dr.  Deane,  Q.C.,  and  Priichard,  for  the  defendant.  Both  wills 
are  entitled  to  probate,  because  the  second  will  does  not  revoke 
the  appointment  of  executor  contained  in  the  first  will.  In  the 
Goods  of  Jordan  (^  ;  In  the  Goods  of  Leese  (*) ;  Geaves  v.  Price  (*). 
The  term  universal  heir  is  not  co-extensive  with  executor  :  An- 
derson V.  Poilbliink  (*).  The  devise  of  realty  in  the  English  will 
is  not  revoked  by  the  Italian  will. 

Lord  Penzance.  The  right  to  prove  the  first  will  is  based 
on  the  law  of -England,  and  the  argument  is  that  if  there  be  a 
will  which  disposes  of  personalty  and  realty,  andnominates  an  exe- 
cutorand  there  be  a  subsequent  will  disposing  only  of  personalty, 
and  not  affecting  the  realty,  the  first  will  is  entitled  to  probate 
399]  as  well  *as  the  second,  because  there  is  no  revocation  in 
the  second  of  the  devise  of  realty,  and  of  the  nomination  of  exe- 
cutors. A  case  was  cited  in  support  of  the  proposition  that  the 
language  used  by  the  testator  in  the  second  will  did  not  revoke 
the  appointment  of  executors.  I  propose  to  deal  first  with  the 
question  whether,  assuming  that  the  English  law  is  to  be  ap- 
plied to  the  case,  the  facts  are  such  as  to  bring  it  witliin  the 
proposition  that  the  first  will  is  not  revoked  by  the  second. 

The  second  will  disposes  of  all  the  personalty  of  the  testator. 
After  making  certain  bequests,  it  proceeds  thus :  "  In  respect 
of  all  ray  other  goods,  real  or  personal,  rights,  and  shares,  and 

(i>  4  Moo.  P.  C,  29.  (*)  2  Sw.  &  Tr.,  443. 

C)  2  Sw.  &  Tr,  24.  (*)  3  Sw.  «  Tr..  IV 

O  Law  Rep..  1  P.  &  >!.,  505.  (•)  3  Atk*..  299. 
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of  all  and  whatsoever  I  may  find  m)'se]f  having,  enjoying,  and 
possessing  at  the  day  of  my  demise,  in  whateverlocality  or  place 
situate,  as  my  universal  heiress  I  nominate  and  will  to  be  the 
Countes  Sophia  Augusta  Cottrell,  my  well  beloved  consort/' 

This  clause  is  in  the  disposing  part  of  the  will,  and  it  is  ob- 
vious enough  that  the  testator's  intention  was  to  make  his  wife 
residuary  legatee,  or  in  the  language  used  in  foreign  countries, 
his  universal  heiress.  There  is  no  technical  rule  as  to  the  words 
necessary  to  operate  as  a  revocation  ;  the  question  is  simply  one 
of  intention.  Beanng  in  mind  that  it  was  clearly  the  testator's 
intention  to  make  his  wife  his  universal  heiress,  I  pass  to  the 
words  of  revocation.  "  I  efase,  revoke,  and  annul  every  other 
acts  or  last  will  which  I  may  have  made,  willing  that  this  my 
present  will  shall  receive  all  its  efficacy  and  execution."  ll 
seems  to  me  that,  giving  a  legitimate  meaning  to  these  words, 
they  entirely  revoke  the  preceding  will.  It  is  a  question  of  in- 
tention, and  how  can  it  be  supposed  that  the  testator,  having 
made  his  wife  his  universal  heiress,  and  having  "erased,  re- 
voked and  annulled  "  every  other  act  or  last  will  which  he  may 
have  made,  intended  to  keep  alive  the  hominatlou  of  executor 
contained  in  a  former  will,  the  provisions  of  that  former  will 
being  revoked,  except  as  to  the  realty,  with  which  an  executor 
has  nothing  to  do.  Treating  it  as  a  question  of  intention,  to  be 
gathered  from  the  construction  of  the  last  will,  I  am  of  opinion 
that  it  revoked  the  appointment  of  executor  in  the  preceding 
will. 

There  is  another  view  of  the  case  based  upon  the  Italian  law. 
The  evidence  before  the  Court  proves  that,  according  to  the  law 
*of  Italy,  the  revocatory  clause  in  the  last  will  would  carry  [400 
with  it  the  revocation  of  the  previous  appointment  of  executors. 
The  advocate  Siccoli  deposes  that  a  general  revocatory  clause 
in  a  posterior  will  annuls  an  anterior  will.  '•  The  revocatory 
ckuse  in  the  will  of  the  20th  of  December,  1865,  is  sufficient  to 
revoke  the  will  of  April,  1850,  and  this  revocation  would  ex- 
tend to  the  appointment  of  executors  in  the  previous  will." 

The  appointment  of  executor  in  the  English  will  having  been 
revoked  by  the  Italian  will,  both  according  to  English  law  and 
according  to  Italian  law  the  Court  revokes  the  probate  of  the 
English  will  which  has  been  granted  to  the  executor. 

Dr.  Spinks.  The  defendant  should  be  condemned  in  costs,  for 
he  ought  not  to  have  taken  probate  when  he  knew  that  there 
was  a  later  will. 

Dr.  Deane.  It  is  a  case  of  first  impression,  and  the  executor 
had  a  right  to  take  the  opinion  of  the  Court  upon  it. 

Lord  Penzance.    I  do  not  think  the  defendant  was  to  blame 
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for  taking  probate  in  the  first  instance,  but  I  cannot  help  asking 
myself  what  need  was  there  for  all  this  litigation  ?  A  commis- 
sion has  been  sent  to  Ital}^  skilled  witnesses  have  been  examined, 
and  a  great  deal  of  expense  has  been  incurred,  the  only  question 
being  whether  the  executor  appointed  by  the  first  will  could 
insist  upon  his  right  to  act  as  executor,  after  the  will  itself  had 
been  substantially  revoked,  and  all  the  duties  of  an  executor  had 
been  withdrawn  from  him  by  the  different  disposition  of  the 
property.  In  substance,  the  will  is  merely  a  will  of  realty,  and 
does  not  require  to  be  proved  in  this  court.  He  could  have  no 
object  in  proving  the  will,  even  if,  on  technical  grounds,  he  had 
been  entitled  to  do  so,  for  he  had  no  interest  as  executor  to  guard 
or  maintain,  and  the  litigation  which  he  has  provoked  seems  to 
me  wholly  unnecessary.  As  he  had  no  bona  fide  motive  that  I 
can  discover,  and  he  has  failed  on  the  question  of  law  which  he 
has  raised,  he  must  be  condemned  in  costs. 

Solicitor  for  plaintiff:  William  Ley. 
Solicitors  for  defendant :  G.  H,  ^  S.  Brandon. 

C)  The  domicil  of  the  testator  at  the  Law  Reg.  N.S..  148, 162,  Jiote  ;  Matter 
time  of  hia  death  is  to  govern  his  wiU.  of  McComiick,  2  Bradf.,  1C9 ;  1  Redfield 
Mmltine  v.  Hunt  22  N.  Y.  394;  1  Am.    on  WiUs,  410. 


May  23, 1872. 

401]  *QiLES  AND  Clark  v.  Warren  and  others. 

[Law  Reports,  2  Probate  and  Divorce,  401.] 
Will — Revocation  by  teanng  —  Intention. 

A  testator,  under  the  false  impression  that  his  wiH  was  invalid,  tore  it  up.  Im- 
mediately afterwards,  on  reconsideration,  he  collected  the  pieces,  and  placed  them 
together  amongst  his  papers  of  importance,  and  preserved  them  until  his  death : 

Held,  that  as  the  act  done  was  not  accompanied  by  an  intention  to  revoke  a 
valid  will,  it  was  ineffectual,  and  the  will  was  admitted  to  probate. 

Daniel  Giles,  of  West  Street,  London  Fields,  Hackney, 
Middlesex,  died  on  the  16th  of  July,  1871,  having  made  a  will 
bearing  date  the  24th  of  November,  1866,  in  which  he  appointed 
his  wife  Susan  Giles,  George  Clark,  and  William  Grimwood 
King,  executors  and  trustees.  By  this  will  he  ordered  certain 
freehold  houses  and  land  belonging  to  him  to  be  sold,  and  out 
of  the  proceeds  of  the  sale  several  legacies  to  be  paid,  and  the 
residue  of  his  real  and  personal  estate  he  left  to  his  wife  ab- 
solutely. The  plaintifts,  as  two  of  the  executors  named  therein, 
propounded  this  will,  and  the  defendant,  Rebecca  Warren,  one 
of  the  next  of  kin  of  the  deceased,  pleaded  that  it  was  not  exe- 
cuted according  to  the  provisions  of  the  statute  1  Vict.  c.  26: 
and  that  after  the  making  of  the  alleged  will  the  said  Daniel 
Giles  revoked  the  same  by  tearingit,  with  an  intention  to  revoke 
the  said  will.     Issue  was  joined  on  these  pleas,  and  on  the  3d 
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of  April,  1872,  it  was  ordered  that  the  cause  should  be  tried  on 
oral  evidence  before  the  Court  itself.  At  the  hearing  the  due 
execution  of  the  will  was  proved,  and  Mrs.  Giles,  the  plainiitt' 
and  the  widow  of  the  deceased,  deposed  that  after  the  execution 
of  the  will  her  husband  placed  it  in  a  box  where  he  kept  his 
deeds  and  papers.  In  the  summer  of  1868  she  accompanied  her 
husband  to  Yarmouth,  where  they  made  the  acquaintance  of  a 
Mr.  Hillstead.  After  their  return  home  Mr.  Ilillstead  called 
upon  them  in  West  Street.  In  the  course  of  conversation,  re- 
ference having  been  made  to  his  will,  her  husband  said  to  Mr. 
Hillstead,  "  I  will  get  it  out  and  show  it  to  you."  He  did  so. 
Mr.  Hillstead  read  it,  and  said  it  was  not  legal.  Mr.  Giles 
asked,  "  Why  not  V  Mr.  Hillstead  said,  '*  Because  the  items 
are  not  named  in  it,  the  particulars  of  the  money  in  the  bank." 
Mr.  Giles  took  the  will,  and  said  to  the  deponent,  "  Well  then, 
child,  it  *i8  of  no  use."  He  had  the  paper  in  his  hand.  He  [402 
tore  it  at  the  moment  he  spoke  to  her.  He  then  grave  to  depo- 
nent the  bits  and  said,  **  Lay  them  on  the  tire."  There  was  no 
tire  lighted.  She  laid  them  on  the  grate  and  then  went  into 
the  garden.  Shortly  afterwards  Mr.  Giles  followed  her  into  the 
garden  and  called  out,  "  I  have  bethought  myself,  George  don't 
know  everything.  I  have  taken  them  away."  He  had  the 
pieces  of  the  will  in  his  hand.  He  further  said,  "  I  will  put 
them  away ;  they  will  be  of  use  to  you  at  some  future  time." 
Mr.  Giles  then  put  the  pieces  in  a  book,  and  placed  it  in  a  box 
with  his  other  papers. 

Mr.  Hillstead  was  also  examined,  and  deposed  as  to  his  vioit 
to  Hackney,  in  August,  1867,  and  to  the  reading  of  the  will. 
He  told  the  testator  that  he  had  better  have  inserted  the  par- 
ticulars of  his  property  in  the  will,  but  he  did  not  say  that  with- 
out such  particulars  the  will  was  invalid.  It  was  very  likely  the 
testator  thought  from  what  deponent  said  that  the  will  was  not 
legal.  Declarations  of  the  testator  of  his  intentions  in  tearing 
the  will,  made  subsequently  to  the  date  of  this  transaction,  were 
offered,  but  rejected  by  the  Court. 

Dr.  DeanCy  Q.C.,  and  Indirwicic,  appeared  for  the  plaintift^, 
and  contended  that  as  the  act  was  done  under  a  misapprehension 
it  was  not  a  final  act,  and  there  was  no  revocation.  They  re- 
ferred to  In  the  Goods  of  F.  B.  Colberg  (') ;  Elms  v.  Elms  {^)  \ 
Carkson  v.  Clarkson  and  others.  ('). 

Dr.  SpinkSj  Q.C.,  and  Bayford,  appeared  for  the  defendants, 
but  did  not  ofler  any  opposition. 

Lord  Penzance.    I  think  in  this  case  there  was  no  revoca- 
tion.    The  fact  that  a  testator  tears  or  destroys  his  will  is  not 
O  2  Curt.,  832.  0  1  Sw.  &  Tr.,  155.  0  2  Sw.  &  Tr.,  497. 
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itself  sufficient  to  revoke  one  properly  executed.  That  is  to  say, 
the  bare  fact.  If,  for  instance,  he  tears  it  imagining  it  to  be 
some  other  document,  there  would  be  no  revocation,"  for  there 
would  be  no  animus  revocandi.  lie  must  intend  by  the  act  t<» 
revoke  something  that  he  had  previously  done.  There  can  bo 
no  intention  to  revoke  a  w^ill,  if  a  person  destroys  the  paper 
under  the  idea,  whether  right  or  wrong,  that  it  is  not  a  valid 
403]  ^ilJ'  Revocation  is  *a  term  applicable  to  the  case  of  n 
person  cancelling  or  destroying  a  document  which  he  had  before 
legally  made.  He  does  not  revoke  it  if  he  does  not  treat  it  as 
beni^^  valid  at  the  time  when  he  sets  about  to  destroy  it.  Ac- 
cording to  the  evidence  the  testator,  in  consequence  of  some 
conversation  he  had- with  Ilillstead,  was  under  the  impression 
that  he  had  made  no  valid  will,  and,  as  being  useless,  he  tore 
the  document  up  and  threw  it  on  the  fire.  That  is  no  revoca- 
tion. What  happened  afterwards  was  not  material.  If  the  will 
had  been  once  revoked,  the  testator  could  not  set  it  up  again 
by  subsequent  declaration. 

Attorney  for  plaintiffs :  A,  Cros^fitU. 
Attornej'  for  defendants  :  J,  Ihry, 


May  28. 

♦In  the  Goods  of  E.  U.  Turner. 

[Law  Reports,  2  Probate  and  Divorce,  403.] 
WiU  and  Codicil—  Will  destroyed  —  Codicil  not  revoked  — 1  Vict.  c.  26,  *.  20. 

The  deceased  executed  a  wiU  and  codicil.  In  the  latter  she  referred  in  several 
paragraphs  to  the  dispositions  contained  in  her  will,  and  more  particularly  she 
bequeathed  a  certain  legacy  to  be  held  under  conditions  stated  in  her  will.'  She 
subsequently  destroyed  the  will  by  burning  it,  but  preserved  the  codicil: 

Held,  that  as  the  codicil  was  not  revoked  by  any  of  the  methods  prescnbcd  by 
the  Wills  Act,  it  must  be  admitted  to  probate. 

Eliza  Huddart  Turner,  of  Tandndo:e,  Surrey,  spinster,  died 
on  the  19th  of  April,  1872.  On  the  8tli  of  June,  1858,  she  duly 
executed  a  will,  in  which  she  appointed  AVilliani  Cotton  and 
Charles  Hampden  Turner  to  be  her  executors;  and  on  the  27tli 
of  July,  1864,  a  codicil  to  the  followinp:  effect :  "  This  is  a  codi- 
cil to  the  will  of  me,  Eliza  Huddart  Turner,  formerly  of,  &c  , 
which  will  bears  date  the  8th  day  of  June,  1858.  In  conse- 
quence of  the  heavy  affliction  with  which  God  has  seen  fit  to 
visit  my  dear  nephew,  Charles  Hampden  Turner.  I  hereby  re- 
voke and  cancel  all  the  parts  of  my  said  will  which  relate  to  him ; 
and  I  hereby  give  and  bequeath  to  my  nephew,  Francis  Matthew 
Hampden  Turner,  the  six  thousand  pounds  which  I  had  be- 
queathed to  his  brother,  C.  H.  Turner,  to  be  held  by  the  said 
404]  Francis  Matthew  Hampden  *Turner  under  the  conditions 
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stated  in  my  said  will,  and  in  addition  to  the  six  thousand  pounds 
bequeathed  to  him  absolutely  in  the  said  will.  And  I  hereby 
give  and  bequeath  the  residue  of  my  real  and  personal  property 
whatsoever  and  wheresoever  to  my  nieces^  &c.,  to  be  divided 
between  them  in  such  manner  as  they  shall  decide.  I  hereby 
recall  the  appointment  of  my  friend,  William  Cotton,  Esq.,  of 
Walwood  House,  as  my  executor,  and  appoint  his  son,  Henry 
Cotton,  Esq.,  my  sole  executor.  And  in  all  other  respects  I 
confirm  my  said  will."  On  the  death  of  the  deceased  this  codi- 
cil was  found  in  an  envelope  endorsed  "  Dated  8th  June,  1858. 
Will  of  Miss  Turner.  Executors,  Henry  Cotton,  Esq.,  (in  the 
handwriting  of  deceased),  "  Chas.  H.  Turner,  Wm.  Cotton'* 
(these  two  last  names  were  struck  out  with  a  pen).  In  accruer 
were  the  words  "  Codicil  dated  July  27th,  1864."  No  will  was 
found  in  the  envelepe,  which  had  been  originally  sealed  and 
afterwards  re-opened.  The  will  had  been  burnt  by  the  deceased, 
with  an  intention  to  revoke  it,  and  certain  memoranda  were 
left  by  her  in  accordance  with  which  she  desired  her  property 
to  be  distributed. 

Dr.  Deane^  Q.  C,  on  the  part  of  Mr.  Cotton,  the  executor 
named  in  the  codicil,  and  also  on  behalf  of  the  next  of  kin,  ap- 
plied to  the  Court  to  direct  what  papers,  if  any,  should  be  ad- 
Tnitted  to  probate.  He  submitted  that  the  codicil  was  so  worded 
that  it  could  have  no  operation  independently  of  the  will.  He 
referred  to  Barroxo  v.  Barrow  and  Others  (*) ;  Hale  v.  Tokelove  (•) ; 
Rodgers  v.  Goodenough  and  Others  (*) ;  In  the  Goods  of  W.  Greig  (*) ; 
Black  V.  JobUng  (*). 

LoKD  Penzance.  This  question  has  arisen  several  times  lately. 
It  is,  whether,  when  a  will  has  been  revoked,  a  paper  which  is 
called  a  codicil  perishes  with  it  ?  Before  the  statute  there  is  no 
doubt  that  if  the  will  were  destroyed,  priraS  facie  the  codicil 
fell  with  it;  and  in  some  cases  that  have  been  decided  since  the 
statute  a  similar  principle  has  been  upheld,  provided  that  if  the 
Court  thought  that  the  testator  intended  that  the  codicil  should 
♦have  an  operation  independent  of  the  will,  it  would  ad-  [405 
mit  it  to  probate,  although  the  will  had  been  destroyed.  .  I  have 
tried  in  vain  to  get  a  clear  idea  of  what  was  meant  by  a  codicil 
being  dependent  or  independent  of  the  will;  and  in  Black  v. 
Jobling  (*)  I  endeavored  to  show  the  difficulty  I  had  had  to  find 
any  safe  rule  on  which  I  could  act.  "  In  one  sense  any  codicil 
that  makes  any  disposition  of  property  at  all  must  be  considered 
to  be  dependent  on  the  will,  which  disposes  of  the  rest ;  for  the 
codicil  conveys  only  a  part  of  the  testator's  intention  regarding 

0)  2  PhUlim.  t.  Lee,  335.  0  2  Sw.  &  Tr.,  342. 

C)  2  Robert,  318.  0)  Law  Rep..  1  P.  &  M,,  72. 

(•)  Law  Rep.,  1  P.  &  M.,  685. 

3  Eno.  Rep.I  61 
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his  property,  and  the  motives  inducing  that  particular  part  of 
liis  intention  (jannot,  with  any  certainty,  be  dissevered  from  the 
motives  which  induced  the  disposition  of  the  rest.  It  is  difficult, 
if  not  impossible,  to  predicate  of  a  particular  bequest  in  a  codi- 
cil, that  the  testator  would  have  made  it  if  he  had  disposed  of 
his  other  property  in  any  different  manner  than  that  expressed 
by  his  will.  It  mav  be  that  the  '*  independence  of  the  will  " 
spoken  T)f  is  something  of  a  more  limited  character ;  and  the 
meaning  of  the  cases  may  be  that  a  codicil  is  independent  of  a 
will,  unless  it  be  of  such  a  character  that  the  giving  validity  and 
effect  to  it  without  the  will  to  which  it  was  intended  to  be  at- 
tached would  produce  some  manifest  absurdity.  I  am  not  sure 
that  even  this  rule  is  capable  of  bein^  easily  applied  to  all  the 
cases  that  might  arise,  and  I  have  serious  doubts  whether  such 
u  rule  is  to  be  gathered  from  the  cases  with  sufficient  distinct- 
ness to  justify  the  Court  in  adopting  it."  I  went  on  to  state 
that  it  seemed  to  me  that  the  statute  had  settled  the  matter,  and 
that  it  is  no  longer  competent  for  this  Court  to  hold  that  a  pro- 
l)erly  executed  testamentary  paper  can  be  revoked  in  any  other 
manner  than  by  the  methods  stated  therein.  The  words  of  the 
statute  are  decisive ;  and  if  on  some  speculation  as  to  the  tes- 
tator's intention  or  supposed  intention  in  reference  to  a  connec- 
tion between  the  will  and  codicil,  I  were  to  hold  that  the  codicil 
is  revoked  by  some  method  not  in  accordance  with  the  statute, 
I  should  be  acting  directly  contrary  to  its  provisions.  It  is  true 
there  have  been  decisions  since  the  statute  to  a  contrary  effect, 
but  there  is  some  confusion  in  the  opinions  of  the  learned  judges, 
as  reported.  Sir  H.  J.  Fust  is  supposed  to  have  stated  in  one 
case  that  the  only  difference  made  by  the  statute  was  that  it 
406]  *required  that  an  "  intention  to  destroy  must  be  shown ;" 
whilst  Sir  C.  Cresswell  stated  that  Sir  H.  Fust  had  decided  that 
the  statute  made  no  difference  at  all.  I  must  hold  that  the 
words  of  the  statute  are  imperative.  But  it  is  said  there  is  a 
difficulty  in  this  case,  because,  by  reason  of  the  will  having  been 
destroyed,  the  codicil  in  great  part  is  unintelligible.  Itseeras 
to  me  that  that  difficulty  has  no  bearing  upon  the  question  whe-* 
ther  this  codicil  shall  be  admitted  to  probate.  The  same  diffi- 
culty applies  in  every  case  where  some  other  document  is 
mentioned  in  a  will,  in  such  manner  that  the  directions  of  the 
will  cannot  be  carried  out  without  a  reference  to  such  document, 
and  that  document  is  not  forthcoming.  It  is  a  question  of  co!i- 
struction,  which  another  Court  only  can  decide.  I  am  clear  the 
codicil  must  be  admitted  to  probate.  The  will  having  been  de- 
stroyed, it  is  the  only  testamentary  paper  so  admissible. 

Proctor :  ToUer. 
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June  11, 1873. 

In  the  Goods  op  Durance. 

[Law  Reports,  2  Probate  and  Divorce,  406.] 
Will  —  CocUcU — Directions  to  destroy  Will  —  Revocation, 

The  testator,  in  a  letter  addressed  to  his  brother,  which  was  signed  by  him  in 
the  presence  of  two  witnesses,  directed  his  brother  to  obtain  his  will  and  bum  it 
without  reading  it : 

Held,  that  the  letter  was  a  writing  duly  executed  declaring  an  intention  to  re- 
voke the  will,  and  administration  with  the  letter  only  annexed  was  granted  to  the 
next  of  kin  of  the  deceased. 

Thomas  John  Durance,  Orchard  Lane,  Lincolnshire,  gentle- 
man, died  on  the  13th  of  September,  1871,  at  the  General  Hos- 
pital, Toronto,  Canada,  leaving  his  brother  Joseph  Durance, 
one  of  his  next  of  kin.  On  the  14th  of  March,  1871,  he  execu- 
ted a  will,  in  which  he  named  Thomas  Joseph  Plant  sole 
executor.  By  this  will  he  gave  legacies  of  100/.  each  to  his 
brother  Joseph.  Durance,  and  to  his  sister  Harriett  Elizabeth 
Durance,  and  250/.  to  Thomas  Joseph  Plant.  He  charged  these 
legacies  on  his  real  estate,  and  subject  to  them  ho  devised  his 
real  estate  and  the  residue  of  his  personal  estate  to  Annie  Swallow 
absolutely.  After  the  date  of  the  will  he  went  to  Canada  with 
the  intention  of  permanently  *re8iding  there.  On  the  13th  [407 
of  September,  1871,  he  wrote  two  papers,  which  he  sent  to  hie 
brother  Joseph  Durance  in  England.     The  first  was  as  follows . 

"  f,  Thomas  John  Durance,  authorize  Mr.  Denman,of  the  firm 
of  Messrs.  Mee,  Denman,  &  Co.,  solicitors,  of  Retford,  in  the 
county  of  Nottingham,  to  deliver  up  in  full  to  my  brother  Mr. 
Joseph  Durance,  of  No.  9,  the  Park,  in  the  city  of  Lincoln, 
England,  the  will  completed  by  me  at  his  residence  on  Tuesday 
evening,  the  14th  of  March  last,  together  with  the  copy  of  the 
will  of  my  late  grandfather,  Mr.  Joseph  Durance,  Senior. 

*^  Thos.  John  Durance. 

"  Witnesses  to  the  signature  of  Thomas  John  Durance, 
''  John  Greenshields, 
"  John  Herbert." 

The  second  paper  was : 

"My  dear  tToe, — Enclosed,  I  hand  you  an  order  to  get  it./ 
will  from  Mr.  Denman,  which  please  burn  as  soon  as  you  receive 
it  without  reading  it.  I  will  leave  you  my  share  as  a  deed  of 
gift,  leaving  it  to  your  honor  to  pay  out  of  it  100/.  each  to  each 
of  my  two  sisters,  and  100/.  to  Thomas  Plant.  I  am  very  ill,  sc 
good  bye.     God  bless  you. 

"  Your  affectionate  brother. 

Witnesses,  "  Thos.  J.  Durance. 

"John  Greenshields, 
"Frank  Booth." 
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This  paper  was  executed  in  accordance  with  the  requirements 
of  the  law  of  the  province  of  Ontario,  Canada,  in  which  Toronto 
is  situate. 

Inderwiek  moved  the  court  to  grant  probate  of  the  will,  and 
also  the  letter  to  the  executor  named  in  the  will. 

Lord  Penzance.  The  question  is,  whether  the  will  is  not  re- 
voked by  the  letter.  If  a  man  writes  to  another  "  Go  and  get 
my  will  and  burn  it,"  he  shows  a  strong  intention  to  revoke  his 
will.  In  the  language  of  the  20th  section  of  the  Wills  Act  (1 
Vict.  c.  26),  the  letter  is  a  writing  declaring  an  intention  to 
408]  *revoke  the  will,  and  it  is  duly  executed.  It  is  also  of  a 
testamentary  character,  and  therefore  I  shall  grant  administra- 
tion with  it  annexed  to  Joseph  Durance  the  brother  and  one  of 
the  next  of  kin. 

Attorneys :  Swann  ^  Co. 


Feb.  28, 1872. 

409]  *Lbb  V.  Leb. 

[Law  Reports,  2  Probate  and  Divorce,  409.] 
Emderice  of  Orudty — Surprise — New  Trial  as  to  some  Charges  of  Orudty,  not  as 

to  all  —  Practice. 
A  wife  having  charged  her  husband  with  cruelty  bj  the  communication  of  dis- 
ease, and  also  by  personal  violence,  the  Court  found,  on  the  evidence,  that  the 
charge  of  communication  of  disease  was  not  proved,  and  that  the  charge  of  per- 
sonal violence  was  proved.  On  the  application  of  the  husband,  a  rule  for  the 
rehearing  of  the  issue  which  had  been  found  against  him  was  made  absolute,  on 
the  ground  of  surprise  ;  but  the  rehearing  was  ordered  to  be  confined  to  the  charge 
of  personal  violence,  and  not  to  extend  to  the  charge  of  infection. 

These  were  cross  petitions  in  which  t&e  same  issues  were 
raised.  The  husband's  petition  was  for  restitution  of  conjugal 
rights,  and  the  wife  by  her  answer  alleged  adultery  and  cruelty. 
The  wife's  petition  was  for  dissolution  of  marriage  on  the 
grounds  of  adultery  and  cruelty,  and  the  husband's  answer  tra- 
versed those  allegations  The  two  suits  were  heard  together  be- 
fore the  Judge  Ordinary  without  ajury  on  the  29th  of  November, 
1871.  The  cruelty  charged  by  the  wife  consisted  of  divers  acts 
of  personal  violence,  and  also  of  the  communication  of  venereal 
disease,  and  the  charge  of  adultery  rested  on  the  same  evidence 
as  the  charge  of  cruelty  by  infection.  Several  medical  witnesses 
were  examined  upon  that  issue. 

In  the  result  the  Court  came  to  the  conclusion  that  the  charge 
of  infection  was  not  proved,  and  therefore  found  the  issues  of 
cruelty  by  infection,  and  of  adultery,  in  favor  of  the  husband. 
But  the  issue  of  cruelty  by  personal  violence  was  found  in  favor 
of  the  wife. 

A  rule  nisi  for  a  new  trial  of  the  issue  of  cruelty  found  against 
410]  *the  husband  was  afterwards  granted  on  his  application, 


Vol.  VII.]  XXXV  VICT.  485 


Lee  V.  Lee.  1872 


and  that  rule  after  argument  was  made  absolute  on  the  ground 
of  surprise.  The  question  was  then  raised  whether  the  charge 
of  cruelty  by  infection  as  well  as  the  charge  of  personal  violence 
was  to  be  reheard.  On  the  application  of  the  wife  the  rehearing 
was  ordered  to  be  before  a  common  jury. 

Dr.  SpinkSj  Q.C.,  and  Inderwicky  were  for  the  wife. 

D,  Seymour^  Q.C.,  and  G.  Browne,  for  the  husband. 

Feb.  28.  The  Judge  Ordinary,  In  this  case  an  application 
was  made  for  a  rehearing  on  the  ground  of  surprise,  and  the 
Court  having  intimated  that  the  application  would  be  granted, 
a  question  arose  whether  the  wife,  who  was  the  petitioner  in 
one  suit  and  the  respondent  in  the  cross  suit  was  or  was  not  en- 
titled to  have  the  charge  of  the  communication  of  venereal  dis- 
ease, which  she  brought  against  her  husband,  included  in  the 
questions  to  be  submitted  to  the  jury  on  the  rehearing.  The 
husband  contended  that  this  question  ought  not  to  be  included 
in  the  new  inquiry,  because  it  was  satisfactorily  disposed  of  by 
the  Court  on  the  last  inquiry,  and  that  he  would  be  put  to  con- 
siderable expense  in  producing  a  great  deal  of  medical  and  other 
testimony  if  the  question  were  to  be  tried  a  second  time.  The 
same  issues  were  raised  in  the  cross  suits,  the  wife  alleging  that 
the  husband  had  treated  her  with  personal  violence  on  four  or 
five  occasions  which  she  specified,  and  further  alleging  the  com- 
munication of  venereal  disease,  making  a  charge  of  adultery 
founded  on  the  same  allegation.  In  granting  a  rehearing,  the 
Court  was  mainly  influenced  by  the  fact  that  some  evidence  was 
given  by  the  wife  in  support  of  one  of  the  charges  of  personal 
violence  which  the  husband  had  Jio  reason  to  expect.  She 
vouched  a  particular  person  as  having  been  present  when  the 
act  was  committed,  and  the  husband  having  no  cause  to  suppose 
that  he  would  be  vouched,  he  was  not  in  attendance.  That  per- 
son has  now  made  an  aflidavit  stating  that  he  was  present  on 
the  occasion  referred  to,  but  that  nothing  of  the  kind  stated  by 
the  wife  occurred.  The  Court  thought  this  was  a  fair  ground 
of  surprise  on  which  a  new  trial  should  be  granted,  but  it  is  ob- 
vious that  this  being  the  ground  of  the  new  *trial  it  does  [411 
not  extend  to  the  re-opening  of  the  question  whether  or  not 
venereal  disease  was  communicated  to  the  wife.  [Jnder  all  the 
circumstances,  I  think  it  would  be  unfair  to  the  husband  to  put 
him  to  the  cost  of  a  second  inquiry  into  that  question.  The 
Court  therefore  proposes  so  to  frame  the  issue  for  the  jury  as  to 
confine  it  to  the  question  whether  the  husband  was  guilty  of 
cruelty  by  personal  violence. 

The  husband  must  of  course  pay  the  costs  ©f  the  first  suit  be- 
fore the  second  trial. 

Attorneys  for  vvifo  :   Alhrirfr/r  tj*  Co. 

Attorneys  for  husband  :   Puterson  ^  Co. 
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June  14. 1872. 

534]  *Thb  Glbngabbr. 

[Law  Reports,  8  Admiralty  and  Ecclesiastical,  534.] 

Salvage — BigTU  of  Owners  of  Salving  Vessel  to  Salvage  Reward  in  a  case  where 
some  of  them  were  also  Owners  of  ike  Vessel  which  occasioned  the  Mischief. 

By  the  improper  iiavigation  of  a  steam  tuf  B.^  a  vessel  at  anchor  was  sent 
adrift  and  placed  in  jeopardy.  A  steam  tug,  W.,  rendered  assistance  to  the  drifting 
vessel : 

Heldt  that  the  owners  of  the  W,  were  entitled  to  recover  salvage  reward  for 
the  services  rendered,  notwithstanding  that  some  of  them  were  also  owners  of 
the  vessel  which  occasioned  the  mischief. 

This  was  a  salvage  suit  instituted  on  behalf  of  the  owners  of 
the  steam  tugs  Black  Prince^  Sir  George  Grcy^  and  Warrior,  against 
the  ship  GlengabeTy  her  cargo  and  freight,  and  against  her  owners 
and  the  owners  of  her  cargo  intervening.  The  facts  of  the  case 
were  somewhat  complicated,  but  so  far  as  they  are  n^aterial  thej' 
may  be  stated  shortly  as  follows  —  The  Black  Prince  was  towing 
the  bark  Sirathmore  up  the  river  Mersey  at  about  a  quarter 
before  10  p.m.  on  the  8th  of  April,  1872.  The  Glengaber  was 
lying  at  anchor  in  the  part  of  the  Mersey  known  as  the  Sloyne ; 
the  Sirathmore  came  into  collision  with  the  Glengaber;  the  Sirath- 
more sank,  and  the  Glengaber  was  set  adrift  and  came  into  colli- 
sion with  the  bark  Indus  at  anchor  in  the  Sloyne,  and  set  her 
adrift.  The  Indus  and  the  Glengaber,  with  their  yards  locked, 
drifted  together.  The  Black  Prince  ^ot  a  hawser  from  the  Glen- 
gaber and  checked  the  drifting  vessels,  without,  however,  being 
able  to  stop  them.  The  Sir  George  Grey  came  up  and  assisted 
the  Black  Prince  to  hold  the  vessels,  and  afterwards  the  WaiTior 
made  fast  to  the  starboard  side  of  the  Glengaber  and  assisted  to 
hold  her.  The  Glengaber  was  afterwards  towed  by  the  Warrior 
and  another  tug  to  the  Alfred  Basin  at  Birkenhead.  The  owners 
of  the  Glengaber  had  instituted  a  suit  for  damage  against  the 
Black  Prince,  and  in  this  suit  the  court  had  pronounced  that  the 
Black  Prince  was  to  blame  for  the  collision.  It  appeared  in  evi- 
dence that  some  of  the  owners  of  the  Warrior  were  owners  of 
the  Blaxik  Prince. 

The  Salvage  suit  came  on  for*  hearing  on  the  13th  of  June, 
and  the  hearing  was  continued  on  the  14th. 
535]       *Aspinwall,  Q.C.,  and   W.   C.  Gully,  appeared  for  the 
plaintiffs  :  Milward,  Q.C.,  and  Myburgh,  for  the  defendants. 
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Sir  Robert  Phillimore.  I  have  already  decided  that  the 
Black  Prince  has  failed  in  her  defence  as  defendant  in  the  suit 
of  collision  brought  by  the  Gkngaber  against  her,  and  I  am  of 
opinion  that  she  cannot  recover  in  this  court  salvage  reward  for 
services  which  were  rendered  necessary  by  her  own  misconduct 
I  shall  therefore  dismiss  the  claim  of  the  -Black  Prince  with  costs. 
With  regard  to  the  Warrior  it  has  been  contended  that  that 
vessel  is  not  entitled  to  be  considered  as  a  salvor,  because  it  ap- 
peared in  evidence  that  some  of  her  owners  were  also  owners 
of  the  Black  Prince.  This  objection,  if  allowed  to  prevail,  could 
not  affect  the  claim  of  the  crew,  nor  could  it  affect  those  owners 
of  the  Warrior  who  are  not  owners  of  the  Black  Prince^  and  in 
my  opinion  it  cannot  be  sustained.  I  know  of  no  authority  for 
the  proposition  that  a  vessel  wholly  unconnected  with  the  act 
of  mischief  is  disentitled  to  salvage  reward  simply  because  she 
belongs  to  the  same  owners  as  the  vessel  that  has  done  the  mis- 
chief. I  shall  therefore  hold  that  the  Warrior  is  entitled  to  sal- 
vage reward. 

[The  learned  Judge  then  proceeded  to  consider  thre  circum- 
stances affecting  the  amount  of  the  reward,  and  awarded  salvage 
to  the  Warrior  and  the  Sir  George  QreyJ] 

Solicitor  for  the  plaintiffs :  Wright,  Slockley^J'  Wright,  Liverpool 

Solicitors  for  defendants :  Duncan^  Hill,  ^  Parkinson,  Liverpool. 


May  6, 1872. 

*Thb  Charles.  [536 

[Law  Reports,  8  Admiraltj  and  Ecclesiastical,  586.] 

Balvage — Services  rendered  on  the  High  Seas  hyputting  two  of  the  Crew  of  a  Ship 
on  board  a  Vessel  in  distress  for  want  of  Hands  —  Eight  of  Owners,  Master, 
and  Grew  to  participate  in  Salvage  Beward. 

A  ship  fell  in  on  the  high  seas,  in  the  winter  season,  with  a  brig  in  distress  for 
want  of  sufficient  hands  to  work  her.  The  master  of  the  ship  sent  two  of  his 
crew,  who  had  volunteered  to  go,  on  board  the  brig  and  by  their  assistance  the 
brig  was  navi^ted  safely  into  a  British  port.  In  conseqnence  of  the  absence  of 
the  two  men,  the  ship  was  exposed  to  risk,  and  the  remainder  of  her  crew  had 
to  undergfo  extra  labor : 

Held,  that  not  only  the  two  men  who  went  on  board  the  brig,  but  the  master 
and  owners  of  the  ship  and  the  rest  of  the  crew  of  the  ship,  were  entitled  to 
salvage  reward  for  the  services  rendered. 

This  was  a  cause  of  salvage  instituted  on  behalf  of  the  owner 
of  the  ship  Jariiis  B.  Lhicoln,  and  of  the  master  and  crew  thereof, 
ngiiiiist  the  brig  Charles  and  the  cargo  lately  laden  therein,  to- 
iijethor  with  the  freight  due  for  the  transportation  thereof,  and 
against  the  owners  of  .the  said  brigand  the  owners  of  her  cargo 
intervening.  The  owners  of  the  Charles  and  the  owners  of  her 
carffo  appeared  separately  and  filed  separate  answers. 

The  cause  now  came  on  for  hearing,  and  the  facts  admitted 
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by  the  pleadings  and  proved  in  evidence  were  as  follows  :  The 
Charles^  a  brig  of  246  tons  register,  having  taken  in  a  cargo  of 
palm-oil  and  nuts,  was  on  the  15th  of  November,  1871,  lying  in 
the  Congo  river,  when  the  master  when  ashore  on  business 
connected  with  the  vessel,  in  one  of  her  boats,  taking  with  him 
a  crew  of  four  hands,  and  leaving  the  mate  and  two  seamen  and 
the  cook  on  board.  During  the  night,  and  while  the  master 
and  the  boats'  crew  were  ashore,  a  strong  current  caused  the 
Charles  to  drag  her  anchor  into  deep  water,  and  carried  her  out 
.  to  sea ;  and  the  mate,  thinking  it  would  be  attended  with  risk 
to  attempt  to  work  back  to  the  Congo,  shaped  his  course  to 
Liverpool.  On  the  28th  of  January  the  Jairus  B.  Lincoln^  an 
American  ship  of  1814  tons  register  bound  for  Falmouth,  for 
orders,  with  a  cargo  of  guano,  and  manned  by  a  crew  of  twenty- 
two  hands,  all  told,  fell  in  with  the  CharUs  in  latitute  46*^  30'  N., 
and  longitude  18°  45'  W.  The  Charles  had  her  flag  half-mast 
537]  Wgh,  and  her  mate  asked  the  master  *of  the  J.  .B.  Lincoln^ 
whether  he  could  spare  a  couple  of  hands  to  assist  him  to  navi- 

fate  his  vessel.  The  mate  of  the  J.  B.  Lincoln  boarded  the 
rig,  and  he  found  that  one  of  the  seaman  who  were  on  board 
the  brig  when  she  had  been  carried  out  to  sea  had  died  of  fever 
the  other  seaman  was  ill  with  the  scurvey,  and  was  just  recover- 
ing from  an  attack  of  dysentery,  and  could  render  little  or  no 
assistance  in  working  the  vessel  and  the  mate  and  cook  were 
much  exhausted,  for  the  brig  had  encountered  a  heavy  gale  a 
few  days  previously.  The  master  of  the  J.  B.  Lincoln^  out  of 
several  of  his  crew  who  volunteered  to  go  on  board  the  brig, 
selected  two  able  seaman  who  went  on  board  the  brig.  The 
mate  of  the  brig  gave  a  written  acknowledgment  to  the  master 
of  the  •/.  B. Lincoln,  in  the  following  form  : 

"  I  hereby  acknowledge  to  have  received  two  men  from  the 
ship  J.  B.  Lincoln,  and  that  I  will  pay  all  expenses  attached 
thereby ;  as  my  vessel  is  in  distress  for  want  of  men,  and  cannot 
bring  her  in  without  help." 

The  J.  B.  Lincoln  then  proceeded  on  her  course,  and  the  brig 
made  for  Cork.  The  standing  rigging  of  the  brig  was  in  bad 
order,  she  was  badly  found  in  provisions,  and  hadno  lime-juice 
vinegar,  or  vegetables  on  board,  and  no  medicine.  The  brig, 
according  to  the  statement  contained  in  a  protest  made  by  her 
mate,  "  met  with  an  almost  constant  succession  of  strong  winds 
and  heavy  seas,  in  which  the  vessel  labored  and  rolled  heavily 
and  shipped  large  quantities  of  water  overall,  at  times  com- 
pletely flooding  the  decks  both  fore  and  aft,  the  putops  being 
attended  in  the  best  manner  possible  until  the  8th  of  February, 
when  at  11  a.m.,  being  off  Point  Lynas,  we  received  on  board  a 
Liverpool  pilot."     On  the  9th  of  Fohruary  the  brig  was  taken 
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into  dock  at  Liverpool  in  safety.  In  consequence  of  the  absence 
of  the  two  men,  the  J,  B.  Lincoln  and  her  crew  ran  risk  and 
danger,  and  her  crew  underwent  extra  labor.  It  was  agreed  that 
the  value  of  the  Charles  a,nd  freight  was  1495/.,  and  the  value  of 
her  cargo,  after  deducting  freight,  expenses  of  discharging,  and 
other  proper  deductions,  was  6679/. 

Butt,  Q.C.,  and  71  H,  James,  for  the  plaintiffs.  This  was  a 
♦salvage  service,  and  the  owners,  maater,  and  crew  are  all  [538 
entitled  to  salvage  reward :   The  Active  (*) ;   The  Roe  (*V 

Myburghy  for  the  owners  of  the  Ch/xrles.  The  only  persons 
who  can  be  said  to  have  rendered  salvage  services  are  the  two 
men  who  went  on  board  the  brig.  They  are  not  entitled  to  claim 
salvage  reward,  because  they  went  on  board  the  brig  on  the 
terms  of  the  written  agreement.  By  the  agreeriient  the  services 
of  the  men  were  given  on  the  terms  that  their  expenses  only 
should  be  paid. 

Milward,  Q.C.,  and  W.  F.  G,  Phillimore,  for  the  owners  of  the 
cargo.  The  written  agreement  bars  the  claim  to  salvage  reward 
at  all  events  as  against  the  owners  of  the  cargo.  The  men  agreed 
to  give  their  services  on  the  terms  that  their  expenses  should  be 
paid  by  the  master  of  the  ship  as  the  agent  for  the  owners  of 
the  ship. 

Btift,  in  reply. 

Sir  Robert  Phillimore.  I  am  clearly  of  opinion  that  the 
putting  these  two  men  on  board  the  Charles  under  the  circum- 
stances shown  in  the  case  gives  a  right  to  salvage  reward  to  the 
owners,  master,  and  crew  in  due  proportions,  according  to  their 
respective  merits.  The  written  agreement,  which  has  been  re- 
lied upon  by  the  counsel  for  the  defendants,  may,  I  think,  be 
entirely  laid  aside  in  considering  the  question  of  salvage.  I  con- 
sider that  that  document  was  merely  intended  as  a  security  that 
whatever  happened  the  expenses  of  the  two  men  who  went  on 
board  the  brig  should  be  paid  by  the  owners  of  the  Charles. 

With  respect  to  the  owners,  the  Court  is  inclined  to  think  that 
they  are  not  entitled  to  a  large  reward,  as  the  ship  itself  did  not 
render  any  assistance.  Still  the  court  considers  that  they  are 
entitled  to  some  reward,  as  the  ship  and  crew  seem  to  have  been 
subjected  to  very  bad  weather,  and  the  period  of  the  year  at 
which  the  service  was  rendered  made  the  risk  of  parting  with 
two  of  the  crew  very  considerable.  .  Then  the  master  is  also  en- 
titled to  share,  as  it  was  upon  his  responsibility  that  the  two  men 
were  sent  on  board  the  Charles.  It  cannot,  however,  be  doubted 
that  the  principal  salvors  were  the  two  men  who  went  on  board 
the  Charles,  and  it  is  impossible  to  read  the  protest  made  by  the 
mate,  and  to  hear  the  evidence  without  being  convinced  that  a 
0  14  Jar.  606.  (•)  Sw.  84. 
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539]  material  service  was  *rendered.  The  two  men  had  to  put 
up  with  great  discomfort  and  distress  from  the  want  of  food  and 
medicine ;  their  labor  was  exhausting,  and  they  ran  risk  from 
the  ill  health  of  the  others  on  board  the  Ghfirles.  The  value  of 
the  ship  and  cargo  was  8174/.  I  shall  award  in  respect  of  this 
service  the  sum  of  400f.  Of  this  I  consider  the  two  men  who 
went  on  board  the  Charles  are  entitled  to  200L  to  the  crew  left 
on  board  the  J.  B.  Lincoln  I  shall  apportion  the  sum  of  100/.  to 
compensate  them  for  the  extra  labor  thrown  upon  them  by  the 
absence  of  the  other  two.  To  the  owners  I  give  50/.  and  to  the 
master  50/. 
Solicitors  for  plaintiffs ;  Bateson,  Robinson,  ^  Morris^  LiverpooL 
Solicitors  for  owners  of  the  Charles:  Thormly  ^Archery  Liver- 
pooL 
Solicitors  for  owners  of  cargo :    WaUons^  Bubb^  ^  Walions. 


Aagast  8, 1872. 

542]  *Thb  Ida. 

[Law  Reports,  8  Admiralty  and  Ecclesiastical,  542.] 

Bottomry  Bond  given  to  procure  release  of  British  Vessel  under  arrest  ai  a  Foreign 

Port  not  upheld. 

In  1867  an  English  vessel,  then  at  Montevideo,  was  chartered  by  W.  to  proceed 
with  cargo  to  certain  ports  in  South  America.  She  took  in  the  agreed  cargo,  and 
sailed  according  to  orders,  first  to  one  and  then  to  another  of  the  ports  of  dis- 
charge named  in  the  charter.  A  portion  of  the  cargo  was  delivered,  but  the 
master  failing  to  obtain  any  directions  for  the  discharge  of  the  residue,  after  con- 
siderable delay  and  after  notice  to  the  consignee,  sold  it  to  defray  expenses.  The 
vessel  after  having  been  several  other  voyages,  arrived  at  Buenos  Ayres  in  1868, 
and  procured  a  charter  to  an  English  port.  After  this  last  mentioned  charter  had 
been  entered  into,  W.  instituted  legal  proceedings  at  Buenos  Ayres  to  recover 
damages  for  the  n  m-delivory  of  the  cargo  shipped  by  him,  and  caused  the  vessel 
to  be  arrested  for  the  damages  so  claimed.  The  arrest  was  under  process  valid 
according  to  the  law  in  force  at  Buenos  Ayres.  By  the  advice  of  the  British 
consul  at  Buenos  Ayres,  the  master  agreed  with  W.  to  compromise  the  dispute  by 
giving  to  W.  a  bottomry  bond  for  a  sum  of  money  considerably  less  than  the 
amount  claimed  by  him.    The  bond  was  given,  and  the  vessel  was  released. 

In  a  suit  instituted  on  behalf  of  W.  and  his  partner  in  trade  against  the  vessel 
after  her  safe  arrival  home  to  enforce  the  bond: 

Held,  that  the  circumstances  under  which  the  bond  was  given  rendered  it  in- 
capable of  being  enforced. 

This  was  a  bottomry  suit  instituted  onbehalf  of  Messrs.  Wilson 
and  Stevenson,  merchants,  against  the  schooner  Ida  and  her 
owners,  the  defendants  intervening. 

543]  *The  petition  stated,  that  in  the  month  of  April,  1868 
the  ida^  belonging  to  the  port  of  Whitstable,  was  lying  at  Bue- 
nos Ayres,  bound  on  a  voyage  to  Liverpool.  Money  being  ne- 
cessary to  enable  the  vesselto  prosecute  her  voyage,  and  her 
master  being  without  funds  or  credit,  he  was  obliged  to,  and 
did,  borron"  from  the  plaintiffs  on  bottomry  the  sum  of  450/. 
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By  reason  of  the  said  advance  the  said  vessel  was  enabled  to, 
and  did,  prosecute  her  said  voyage  to  Liverpool. 
The  answer  was  in  substance  as  follows  : 

1.  On  or  about  the  13th  day  of  August,  1866,  the  schooner  Ida  left  the  port 
of  (}^lasgow,  on  a  voyage  to  Monte  Video,  under  the  command  of  Henry  Pearson 
Coleman,  her  master.  The  Ida  arrived  at  Monte  Video  on  or  about  the  17th  day 
of  November,  1866. 

'2.  In  the  month  of  February,  1867,  the  Ida  being  stiU  at  Monte  Video,  was, 
by  a  cliarterparty  dated  the  12th  day  of  that  month,  chartered  by  the  plaintiff 
Kobert  Wilson,  to  receive  from  the  plaintiff,  or  his  order,  a  cargo  of  coals  and 
other  merchandise,  and  to  proceed  therewith  to  Cdrrientes,  Paso  de  la  Patria,  or 
Cerrito,  not  higher  than  the  Brazilian  squadron  was  stationed,  or  as  near  there- 
unto as  she  might  safely  get,  and  deliver  the  same,  on  being  paid  freight  at  40«. 
per  ton  ;  the  vessel  to  be  consigned  to  charterer's  agents  at  port  of  discharge. 

3.  Under  the  said  charterparty,  the  plaintiff,  Hobert  Wilson,  loaded,  or  caused 
the  Ida  to  be  loaded,  with  a  cargo  consisting  of  202  tons  of  coal  and  940  bags  of 
bran.  The  said  coals  were  the  property  of  the  plaintiff,  Robert  Wilson,  but  the 
said  bran  belonged  to  some  other  person  or  persons.  The  plaintiff,  Robert  Wil- 
son, before  the  Ida  left  Monte  Video,  in  performance  of  her  said  charterparty, 
upon  the  application  of  her  master,  made  him  an  advance  on  account  of  the  freight 
on  the  said  coals,  by  giving  to  the  said  master  the  bill  of  him,  the  said  plaintiff, 
on  himself,  at  two  or  three  months'  date,  for  404^  The  said  master  was  unable 
to  get  such  bill  cashed,  and  the  said  plaintiff  thereupon  cashed  it  for  the  said 
master  for  its  amount,  less  (U.  per  centum  for  interest  and  insurance ;  and  he  also 
deducted  and  retained  a  commission  of  21. 19s.  per  cent,  on  the  freight  of  the  said 
coals. 

4.  The  Ida  duly  proceeded  with  the  said  cargo  to  Corrientes,  where  she  arrived 
on  the  first  day  of  June,  1867. 

o.  Before  leaving  Monte  Video  with  the  said  cargo,  the  master  of  the  Ida  re- 
ceived from  the  plaintiff,  Robert  Wilson,  a  letter  addressed  to  "  Don  Candido 
Gomez,  consignee,  per  Ida"  with  instructions  from  the  said  Robert  Wilson  that 
such  letter  was  for  his  consignees. 

6.  Upon  the  arrival  of  the  Ida  at  Corrientes,  the  master  of  the  Ida  duly  deliv- 
ered the  said  letter,  and  made  every  due  endeavor  to  obtain  directions  as  to  the 
discharge  of  the  said  cargo,  and  was  ready  and  willing  to  proceed  with  the  dis- 
'charge  thereof ;  but  the  plaintiff,  Robert  Wilson,  and  his  consignees  did  not,  nor 
would,  receive  the  said  cargo,  and  made  default  in  giving  directions  as  to  the  dis- 
charge thereof,  and  detained  the  Ida  at  Corrientes  until  the  25th  day  of  the  said 
month  of  June,  when,  and  not  before,  the  master  of  the  Ida  received  orders  as  to 
the  discharge  of  the  said  cargo,  and  was  ordered  to  proceed  therewith  to  Paso  de 
la  Patria,  and  there  discharge  the  same. 

7.  *The  Ida  forthwith  proceeded  to  Paso  de  la  Patria  with  the  second  cargo,  [644 
and  arrived  there  on  or  about  the  27th  day  of  the  said  month  of  June,  ana  the 
master  of  the  Ida  became  entitled  to  have  the  said  cargo  received  by  the  plaint- 
iff, Robert  Wilson,  or  his  consignees,  within  a  reasonable  time,  or  within  the  time 
allowed  by  the  custom  of  the  port ;  but  the  plaintiff,  Robert  Wilson,  and  his  con 
signees,  did  not,  nor  would,  receive  the  cargo  within  such  time  as  aforesaid,  but 
up  to  the  27th  day  of  the  month  of  July,  1807,  received  only  about  one-half  of  the 
said  cargo,  and  after  that  day  did  not,  nor  would,  receive  any  further  part  of  the 
said  cargo  ;  and  the  said  ship  was  thereby  detained  until  the  2d  day  of  August, 
following,  when  the  master  of  the  Ida,  being  unable  to  get  the  residue  of  the 
said  cargo  received  by  the  said  Robert  Wilson  or  his  consignees,  and  to  obtain 
the  freight  for  the  carriage  thereof,  and  having  been  put  to  great  expense  by  the 
aforesaid  detention  of  the  Ida  at  Corrientes,  and  the  refusal  and  decision  of  the 
plaintiff,  Robert  Wilson,  and  his  consignees  to  receive  the  said  cargo,  and  being 
in  consequence  thereof  in  want  of  funds  to  defray  the  necessary  expenses  of  the 
Ida,  on  the  said  2d  day  of  August,  1807.  sold  a  portion  of  tlie  cargo  of  coal,  and 
on  or  about  the  5th  day  of  the  said  month  of  August  returned  with  the  Ida  to 
Corrientes,  where  he  sold  the  rest  of  the  said  coals  remaining  on  board  the  Ida. 
The  said  coals  were  sold  by  the  t*aid  master  with  a  view  to  obtaining  payment  of 
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the  balance  of  freight  and  his  claims  for  demurrage  and  expenses  caused  bj  the 
detention  and  refusal  aforesaid. 

8.  The  Idii  then  made  divers  otber  voyages  with  other  cargoes,  after  the  com- 
pletion of  which  she  proceeded  to  Buenos  Ayres  in  performance  of  a  charter 
which  had  been  obtained  for  her  by  her  master  to  load  a  cargo  there  for  carriage 
thence  to  Liverpool.  She  arrived  at  Buenos  Ayres  on  or  about  the  10th  of  Feb- 
ruary,  18G8,  and  commenced  to  load  her  said  cargo  for  Liverpool. 

9.  Subsequently  thereto,  and  whilst  the  Ida  was  still  at  Buenos  Ayres  and 
loading  her  cargo,  the  master  of  the  Ida  was  summoned  before  the  national 
tribunal  of  that  place  to  answer  the  claim  of  the  plaintiff,  Robert  Wibson,  against 
the  said  master,  in  respect  of  the  aforesaid  sale  by  him  of  the  aforesaid  coals;. 
By  the  advice  of  the  British 'Consul  at  Buenos  Ayres,  the  said  master  consented 
to  pay  the  said  plaintiff,  Robert  Wilson,  the  sum  of  45(W.,  being  not  only  the  full 
value  of  the  cargo,  a  sum  of  money  in  respect  of  expenses  alleged  by  tlie  said 
plaintiff  to  be  caused  to  him  through  the  non-delivery  to  him  or  his  consignees 
of  the  said  coals,  and  ultimately,  by  the  advice  of  the  said  consul,  the  master  of 
the  Ida  executed  a  bottomry  bond,  set  forth  in  the  petition.  No  money  passed 
ii]X)n  the  making  of  the  said  bond,  which  was  given  to  secure  the  said  sum  of 
450^.  so  agreed  to  be  paid  by  the  said  master  to  the  plaintiff,  Robert  Wilson,  to- 
gether with  20  per  centum  thereon  as  a  premium,  and  not  for  any  other  purpose. 

10.  At  the  time  of  the  making  of  the  said  bond  the  said  Robert  Wilson  was 
liable  and  indebted  to  the  master  and  owners  of  the  Ida  in  a  large  sum  of  money, 
by  way  of  demurrage  and  expenses  of  the  aforesaid  detention  of  the  Ida,  and  the 
plaintiff  has  ever  since  been,  and  still  is,  so  liable  and  indebted. 

11.  The  defendants  allege  that  the  said  charterparty  of  the  12th  day  of  Feb- 
ruary, 1867,  was  entered  into  by  the  plaintiff,  Robert  Wilson,  on  behalf  of  him- 
self and  the  plaintiff,  Ebenezer  Campbell  Stevenson,  who  was  and  is  the  partner 
in  trade  of  the  said  Robert  Wilson. 

12.  The  defendants  allege  that,  under  the  circumstances  hereinbefore  set  fortli, 
545]  *the  master  had  no  authority  to  grant  the  said  bond,  and  that  the  said  claim 
of  the  said  Robert  Wilson  was  not  a  tit  subject  for  bottomry,  and  that  the  said 
bond  was  and  is  null  and  void. 

The  reply  filed  on  behalf  of  the  plain tiflFs  contained  the  follow- 
ing allegations: 

1.  The  master  of  the  above  named  vessel  Ida  wrongfully  and  improperly  sold 
the  said  coals,  in  the  answer  in  this  cause  mentioned,  and  thereupon  and  by  reason 
thereof  the  defendants  became  and  were  liable  to  pay  to  the  said  Robert  Wilson 
a  large  sum  of  money  for  the  said  coals,  and  for  damages  occasioned  by  the  sale 
thereof. 

2.  By  the  law  in  force  in  Buenos  Ayres  the  said  Robert  WUson,  as  the  owner 
of  the  said  coals,  had  a  lien  on  the  above  named  vessel  Ida  for  the  value  of  the 
said  coals  and  for  the  damages,  and  such  lien  could  be  enforced  by  the  arrest  and 
sale  of  the  said  vessel. 

3.  On  the  return  of  the  said  vessel  to  Buenos  Ayres,  as  in  the  said  answer  men- 
tioned, the  said  Robert  Wilson  commenced  an  action  in  the  national  court  there 
against  the  said  ship  (the  said  court  being  a  court  having  jurisdiction  in  the  pre- 
mises) to  recover  the  value  of  the  said  coals  and  the  said  .damages,  and  the  said 
ship  was  arrested  in  such  suit. 

8.  After  the  said  action  was  so  commenced  and  the  said  ship  arrested,  and 
whilst  the  said  action  was  in  course  of  prosecution,  the  said  master,  on  consulta- 
tion with  Her  Majesty's  consul  at  Buenos  Ayres,  who  was  also  acting  as  agent  to 
the  owners  of  the  said  vessel  Ida,  requested  the  said  Robert-  Wilson  to  wiSidraw 
such  proceedings  on  being  paid  as  a  compromise  the  sum  of  450^.,  Instead  of  a 
larger  sum  claimed  by  the  said  Robert  Wilson. 

5.  The  said  Robert  Wilson  agreed  to  accept  such  sum  of  450^,  and  the  said 
master  having  no  funds  or  credit,  he  and  the  said  consul  duly  advertised  in  the 
newspapers  for  the  loan  thereof  on  bottomry,  but  inasmuch  as  no  person  could 
be  found  willing  to  make  such  advance,  the  said  Robert  Wilson  was  requested  by 
the  said  master  and  the  said  consul  to  make  such  advance  on  behalf  of  his  Liver 
pool  firm  of  Wilson  &  Stevenson,  which  request  the  said  Robert  Wilson  com 
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plied  with,  and  accordingly  the  bond  set  forth  in  the  petition  was  executed,  and 
the  said  schooner  Ida  was  freed  from  the  arrest  of  the  said  court,  and  the  said 
suit  compromised.  The  said  bond  was  drawn  up  hj  filling  in  a  common  printed 
form  of  bottomry  bond,  as  by  the  production  of  the  said  ^nd  at  the  hearing  of 
this  course  will  more  fully  appear. 

6.  By  reason  of  the  premises  the  sale  of  the  said  vessel  by  the  said  national 
court  to  satisfy  the  said  claim  of  the  said  Robert  Wilson  was  prevented,  and  the 
said  vessel  was  enabled  to  prosecute  her  said  voyage  to  Liverpool. 

7.  Save  as  herein  appears  the  several  allegations  of  the  answer  are  untrue. 

On  the  3l8t  of  July  and  the  l8t  of  August,  1872,  the  cause  was 
heard.  The  depositions  of  witnesses  taken  under  a  joint  com- 
mission at  Buenos  Ayres  were  put  in  evidence,  and  witnesses 
were  examined  vivS  voce.  It  appeared  from  the  deposition  of 
a  lawyer  in  practice  at  Buenos  Ayres  that  the  national  tribunal 
there  has  jurisdiction  to  arrest  a  ship  in  an  action  to  recover 
damages  for  non-*delivery  of  cargo,  and  it  appeared  from  [546 
other  evidence  that  the  ItLi  had  been  arrested  in  due  form  of 
law  at  the  suit  of  Robert  Wilson  as  alleged  in  the  third  article 
of  the  reply.  It  further  appeared  that  the  owners  of  the  Ida  had 
written  to  Mr.  Parish,  H.B.M.  consul  at  Buenos  Ayres,  request- 
ing him  to  instruct  the  master  of  the  Ida  to  return  with  the  ves- 
sel to  Enghmd,  and  should  the  master  refuse  to  do  so  to  place 
some  one  else  in  charge  of  the  vessel,  and  have  her  chartered 
for  England.  The  result  of  the  rest  of  the  evidence  so  far  as  is 
material  appears  from  the  judgment. 

Bali,  Q.C.,  and  W.  G.  F.  Phillimare,  for  the  plaintiffi.  By 
the  law  of  the  place  where  the  bond  was  given  the  ship  was 
liable  to  arrest  for  the  non-delivery  of  the  cargo,  and  she  was 
actually  under  arrest.  It  was  impossible  for  her  to  prosecute 
her  voyage  home  until  she  was  released.  It  was  necessary  to 
satisfy  Wilson's  claim  in  order  to  procure  her  release.  The 
owners  were  anxious  to  get  the  ship  home,  and  she  was  actually 
under  charter  to  proceed  to  a  home  port,  and  under  the  circum- 
stances it  was  obviously  prudent  to  compromise  Wilson's  claim 
rather  than  incur  expense  and  delay  in  defending  a  suit  in  a 
foreign  court.  All  that  was  done  at  Buenos  Ayres  was  done 
under  the  sanction  of  the  consul.  The  circumstance  that  money 
did  not  actually  pass  between  Wilson  and  the  master  does 
not  affect  the  question,  because  substantially  the  transaction 
amounted  to  an  advance  of  money  by  Wilson  for  the  benefit  of 
the  ship.  They  cited  rA^-Bimond(^);  ThePrinceGe(yrge{^)',  The 
North  Star  (») ;  The  Kai>iak  (*). 

Milward,  Q.C.,  and  ClarksoUy  for  the  defendants.  An  actual 
advance  of  money  for  the  necessities  of  the  ship  is  the  founda- 
tion of  a  valid  bottomry  transaction.  Here  there  was  no  advance 

(>)  Lush,  57,  211 ;  29  L.  J.  (P.  M.  &  (*)  Lnsh.  45 ;  29  L.  J.  (P.  M.  &  A.),  78. 
A.)  76  ;  30  L  J.  (P.  M.  &  A.),  128.  (*)  Law  Rep.,  2  A.  &  E.,  289. 
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of  money,  the  tratiBactiou  whs  one  merely  of  account  between 
the  parties.  The  master  had  no  authority  to  give  the  bond  for 
such  a  purpose;  ho  had  no  authority  to  compromise  the  suit; 
he  had  no  authority  to  turn  an  unliquidated  into  a  liquidated 
claim  with  a  bottomry  premium.  Wilson's  claim,  if  maintaina- 
ble at  all,  would  have  been  overtopped  by  the  defendant's 
claim  for  demurrage.  Moreover,  the  claim  arose  in  respect 
547]  of  a  previous  *voyage,  and  had  no  connection  with  the  en- 
terprise on  which  the  ship  was  engaged  at  the  time  the  bond 
was  given.  The  conduct  of  Wilson  and  his  position  with  regard 
to  the  ship  renders  it  impossible  for  the  Court  to  uphold  the 
bond.  The  circumstance  that  the  claim  in  question  was  one  in 
respect  of  which  the  vessel  was  under  arrest  is  not  by  itself  suf- 
ficient to  render  the  bond  valid,  because  it  cannot  alter  the 
substantial  nature  of  the  transaction:  The  Edmorul  (*);  Tht 
Osmanli  (^) ;   The  Augusta.  (^  Cur.  ado,  vuU. 

W.  O.  F.  Phillmore,  in  reply. 

August  3.  Sir  Robert  Phillimorb.  In  this  case  a  question 
arises  as  to  the  validity  of  a  bottomry  bond.  The  material  cir- 
cumstances are  as  follows:  The  Ida  being  an  English  vessel, 
lying  at  Monte  Video,  was  chartered  by  the  plaintiff  Wilson  to 
receive  a  cargo  of  coals  and  "  proceed  to  Corrientes,  Paso  de  la 
Patria,  or  Cerrito,"  .  .  .  ''  and  deliver  the  same  agreeably  to 
bill  of  lading  on  being  paid  freight  as  follows:  forty  shillings 
sterling  in  full."  The  master  was  to  have  "  an  absolute  lien  on 
the  cargo  for  the  recovery  and  payment  of  all  freight,  dead 

freight,  and  demurrage The  vessel  to  be  consigned  to 

charterers'  agents  at  port  of  discharge.  The  freight  to  be  paid 
after  true  and  right  delivery  as  customary  at  port  of  discharge." 

Two  hundred  and  two  tons  of  coals  were  loaded.  Wilson  ad- 
vanced on  account  of  the  freight,  under  conditions  certainly 
not  unfavorable  to  himself,  and  on  a  bill  at  two  or  three  months' 
date,  404i.     This  bill  Wilson  afterwards  cashed. 

The  Ida  proceeded  to  Corrientes  with  a  letter  from  Wilson  to 
Don  Candido  Gomez,  the  consignee  of  the  cargo,  and  with  in- 
structions from  Wilson  to  deliver  it.  The  Ida  arrived  at  Cor- 
rientes on  the  first  of  June,  1867.  The  letter  was  duly  delivered ; 
but  Gomez  seems  not  to  have  appeared ;  at  all  events,  he  re- 
ferred the  captain  to  one  Reis  as  his  agent 

Rcis  said  the  Ida  must  go  on  to  Paso  de  la  Patria,  but  the 
communication  between  Reis  and  the  captain  was  not  satisfac- 
tory, and  the  captain,  after  waiting  six  days  and  consulting  the 
548]  captain  *ofthe  port,  advertised  in  a  newspaper.  iLbout 
the  16th  of  June,  the  brother  of  Gomez  appeared,  but  gave  iio 

(')  Lush,  57  ;  29  L.  J.  (P.  M.  &  A.),  76. 
(•)  7  No;  Ca.,  323.  O  1  Dod.,  283. 


VoL  m.]  XXXV  VICT.  496 


The  Ida.  1872 


orders.  On  the  19th  of  June  the  captain  entered  the  protest. 
On  the  25th  of  June  thisbrother  of  Gomez  again  appeared  with 
the  bill  of  ladinff,  he  gave  the  bill  of  lading  to  Reis  and  told  the 
captain  to  take  his  orders  from  him.     Reis  told  the  captain  to 

fo  to  Paso,  and  he  sailed  next  day,  arriving  there  on  the  27th  of 
une.  Three  or  four  days  afterwards  he  met  Reis  there.  Reis 
began  to  discharge,  and  went  on  discharging  slowly  till  the  25th 
of  July.  An  arrangement  had  been  made  oetween  the  captain 
and  Reis  by  which  the  former  was  to  be  allowed  eighteen  davs 
for  discharging  the  cargo  and  forty-eight  hours  waiting  K)r 
orders  —  the  rate  of  demurracje  was  to  be  5L  per  day. 

The  consignee  had  receivea  about  109  tons  when,  on  the  26th 
of  July,  the  captain  wrote  the  following  letter  to  Reis  : 

To  Victor  Reis. 

*'Deab  Sir — As  yoa  are  acting  agent  for  Candido  Gomez,  consignee  of  the 
above  vessel,  cargo  of  coal  and  brass,  I  pow  enclose  you  my  bill  for  demurrage 
and  expenses  up  till  Monday  next,  and  trust  to  have  an  immediate  settlement  of 
the  same,  or  I  shall  place  the  cargo  into  other  people's  hands,  and  sell  it  to  defray 
expenses. 

"  Your  humble  and  obedient  servant, 

"  Henry  P.  Ck)leman/' 

Then  there  follows  the  bill  for  demurrage,  Ac,  which  amounted 

to  1238  patacoons,  I  think  they  are  called.     Reis  never  came 

again  for  coals.     On  the  80th  of  July,  Captain  Coleman  wrote 

another  letter  to  Reis : 

'*  Dbar  Sm —  I  wrote  to  you  on  Friday  last,  the  26th  inst.,  and  sent  you  my 
bill  for  demurrage  and  expenses ;  you  thought  proper  not  to  answer  that  letter, 
therefore  I  am  obliged  to  send  you  another  bill  enclosed  with  this  for  the  said 
demurrage  and  expenses,  and  if  you  fail  in  coming  to  a  settlement  before  forty 
ei^ht  hours  after  the  delivery  of  this  letter,  I  smiU  after  the  expiration  of  the 
said  forty-eight  hours  sell  the  remaining  cargo  of  coals  to  the  highest  bidder. 
Trusting  you  wiU  come  to  an  immediate  settlement, 

"  I  remain,  dear  Sir, 
"  Your  most  humble  and  obedient  servant 

"  Henry  P.  Coleman." 

No  answer  was  returned  to  these  letters. 

On  the  1st,  2d,  5th,  and  14th  of  August,  the  captain  sold  the 
remainder  of  the  coals,  having  returned  on  the  5th  to  Corrien- 
tes.  The  money  obtained  by  the  sale  the  captain  says  was 
applied  *toward8  payment  of  balance  of  freight  and  claims  [549 
for  demurrage  and  expenses  caused  by  his  detention  and  the  re- 
fusal of  the  consignees  to  receive  the  cargo. 

The  Ida  then  made  divers  other  voyages  with  other  cargoes, 
and  on  the  10th  of  February,  1868,  arrived  at  Buenos  Ayres, 
having  previously  obtained  a  charter  for  Liverpool,  while 
loading  her  cargo  the  captain  was  summoned  before  the  national 
tribunal  at  the  suit  of  Wilson,  and  an  embargo  was  laid  upon 
the  Ida,  The  captain  found  himself  in  great  difficulty;  the 
charterers  threatening  to  withdraw  their  cargo,  and  he  having 
no  funds.     The  aid  of  the  consul,  Mr.  Parish,  was  invoked,  and 
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he  thinking  the  claim  of  Wilson  on  the  whole  maintainable, 
advised  a  compromise  of  the  conflicting  claims  for  450Z.,  and 
that  the  captain  should  raise  this  sum  by  bottomry  and  bo  pro- 
cure the  release  of  the  ship.     Mr.  Parish  says  in  his  evidence. 

"  After  some  correspondence  with  Mr.  Wilson,  I  persaaded  that  gentleman  to 
accept  a  compromise,  for  the  payment  of  all  claims,  the  sum  of  4501.,  which  was 
the  estimated  value  of  the  coal  sold,  with  some  additional  expenses  thereon. 
Captain  Coleman,  acting  on  my  advice,  accepted  this  arrangement,  and  by  so 
doing  the  parties  who  were  loading  his  vessel  desisted  from  their  intention  to 
withdraw  the  charter.  Captain  Coleman  having  no  money,  was  unable  to  pay 
the  amount  due  to  Mr.  Wilson,  and  I  had  no  alternative  but  to  advertise  for  the 
money  on  bottomry ;  and  no  person  tendering  for  the  same,  I  induced  Mr.  Wilson 
to  accept  the  risk,  and  to  accept  payment  of  his  claim  in  this  form.  On  his  agree- 
ing to  do  so,  bottomry  bills  for  the  amount  of  450^.,  with  an  additional  premimn 
of  90^.,  were  drawn  up  and  signed  in  the  consulate,  and  Mr.  Wilson  withdrew  the 
law  proceedings,  by  a  formal  act,  which  I  recommended  him  for  his  better  se- 
curity to  enter  into.  The  prohibition  which  should  have  been  placed  upon  the 
sailing  of  the  vessel  was  removed,  and  the  ship  proceeded  to  sea." 

The  bottomry  bond  was  as  follows: 

"  Ten  days  after  my  arrival  at  the  port  of  Liverpool  I  promise  to  pay  to  the 
order  of  Messrs.  Wilson  &  Stevenson  this  my  first  bill  of  bottomry,  second  and 
third  of  this  tenor  and  date  not  paid  upon  the  schooner  Ida^  under  my  command, 
and  bound  on  a  voyage  to  Liverpool,  being  for  amount  of  expenses 'incurred  in 
this  port,  which  sum  of  540^.  stg.,  excepting  90^.  stg.,  for  premium-  was  actually 
laid  out  in  disbursements  and  charges  for  the  use  of  the  said  schooner,  and  to 
enable  her  to  proceed  on  her  present  voyage,  and  for  the  payment  of  which  sum 
of  540^.  stg.,  in  lawful  money  of  Cireat  Britain,  ten  days  after  my  arrival  at  Liver- 
pool as  aforesaid,  I  do  hereby  bind  myself  ,  my  heirs,  executors,  and  administm 
tors,  firmly  by  these  presents,  and  particularly  the  said  schooner,  together  with 
all  her  tackle  and  apparel,  and  it  is  hereby  declared  that  the  same  are  thus 
assigned  over  for  the  security  of  the  said  540^.  stg.,  and  shall  be  delivered  to  no 
other  use  or  purpose  whatever  until  payment  of  this  bill  or  bond  is  first  made, 
with  the  premiums  due  thereon." 

550]  And  the  usual  conclusion  follows :  The  bond  is  signed  by 
Captain  Coleman,  the  master,  and  Mr.  Parish,  British  consul  at 
Buenos  Ayres. 

The  recital  as  to  the  monej'  being  "  actually  laid  out  in  dis- 
bursements and  charges"  is  untrue  ;  this  recital  is  indeed  part 
of  the  printed  form  of  the  bond  ;  but,  nevertheless,  I  regret  to 
see  it,  and  I  am  somewhat  surprised  that  it  escaped,  as  it  must 
have  done,  the  notice  of  the  consul. 

The  fact  is,  that  no  money  passed  at  all  between  Wilson  and 
the  captain,  and  that  the  bond  was  not  for  disbursements  or 
charges,  but  to  obtain  the  release  of  the  ship  seized  and  det^iined 
on  what  was  in  truth  a  matter  of  account  between  the  parties  to 
it.  Was  such  an  instrument,  drawn  in  such  circumstances,  a 
legal  bottomry  bond  ? 

In  the  case  of  The  Kamak  (*)  I  reviewed  at  length  and  care- 
fully considered  all  the  decisions  of  this  Cdurt  bearing  upon  the 
subject  of  bottomry  bonds  granted  for  the  purpose  of  raising 
money  to  obtain  the  releane  of  a  British  ship  detained  in  a 
(•)  Law  Kep.  2  A.  &  E.  289. 
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foreign  port  on  account  of  a  lieu  allowed  by  the  municipal  law 
of  that  port. 

I  adhere  to  the  principles  of  law  laid  down  in  that  case  with 
the  greater  confidence  because  they  were  subset^uently  approved 
of  by  the  Privy  Counsel.  I  think  it  expedient  to  refer  to  two 
of  the  authorities  cited  and  relied  on  by  me  in  The  Karmik  (*). 
In  the  case  of  The  Prince  George  (^,  before  the  Erivy  Council, 
their  Lordships  said : 

"  If  it  had  been  proved  that  the  law  of  New  York  gave  the  lien  npon  the  ship, 
as  suggested,  we  shoald  have  thought,  upon  the  general  principle,  that  where  the 
master  cannot  in  any  othor  way  raise  money,  which  is  indispensably  necessary  to 
enable  the  ship  to  continue  her  voyage,  he  may  hy])othecate  the  ship,  this  power 
would  extend  to  a  case  where  the  ship  might  be  arrested  and  sold  for  a  demand 
for  which  the  owner  would  be  liable.  It  seems  immaterial  whether  the  necessity 
for  funds  arises  from  such  a  demand,  or  to  pay  for  repairs,  stores,  or  port  duties." 

I,  do  not  know,  however  that  the  law  upon  this  subject  has  as 
yet  been  carried  further  than  to  hold  valid  *an  hypothecation  on 
account  of  a  lien  by  a  creditor  in  a  foreign  port  for  the  neces- 
sary expenses  and  chari^es  in  respect  of  the  ship  and  crew  in 
that  port.  It  is  not  necessary  to  decide  whether  the  principles 
laid  down  in  The  Prince  George  (*)  and  The  Karnak  (^)  might  be 
♦considered  to  cover  the  case  of  a  bottomry  bond  given  [551 
for  the  purpose  of  raising  money  not  to  be  raised  in  any  other 
way,  and  to  repeat  the  language  to  which  I  have  just  adverted, 
*'  which  was  indispensably  necessary  to  enable  the  ship  to  con- 
tinue her  voyage,"  without  reference  to  the  character  of  the  ex- 
penses to  be  defrayed  by  the  money  received. 

I  say  it  is  not  necessary  to  make  a  decision  upon  this  point, 
because  the  case  before  me  presents  a  circumstance  which  raises 
another  principle  of  the  greatest  importance  relative  to  instru- 
ments of  this  peculiar  character,  namely,  the  capacity  of  the 
particular  person  to  become  the  obligee  of  such  a  bond,  or,  in 
other  words,  the  capacity  of  the  captain  to  grant  the  bond  to 
Wilson.  It  is  contended  by  the  defendants  that  the  failure  of 
Wilson  to  fulfil  his  contract  with  respect  to  receiving  the  cargo 
by  himself  or  his  consignees  within  a  reasonable  time  at  the 
proper  port,  caused  the  expenses  in  order  to  defraj  which  the 
sale  of  the  coal  became  necessary,  which  act  subsequently  ne- 
cessitated the  bottomry  bond  ;  and  now  it  i-^  not  denied  that  such 
default  was  made  by  Wilson.  His  contention  is  that,  neverthe- 
less, on  a  balance  of  accounts  between  him  and  the  captain,  the 
latter  is  still  his  debtor ;  and  therefore  he  arrested  the  vessei. 
In  The  Karnak  (^)  I  cited  a  decision  bearing  on  this  point  of  Mr. 
Justice  Story,  which  I  will  now  read.  That  very  learned  judge 
said  : 

"  It  is  undoubtedly  true  that  material  men  and  others  who  furnish  supplies  to 
a  foreign  ship  have  a  lien  on  the  ship,  and  may  pi-oceed  in  the  Admiralty  Court 

Q)  Law  Rep.,  2  A.  &  E-,  Z  SJ.  (»)  4  Moo.  P.  C,  at  p.  35, 

3  Eno.  Kep.  .  63 
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to  enforce  that  right ;  and  it  must  be  admitted  that  in  such  a  case  a  bond  fide 
creditor  who  advances  his  monej  to  relieve  the  ship  from  an  actual  arrest  on  ac- 
count of  such  debts  may  stipulate  for  a  bottomry  interest,  and  the  necessity  cjf  the 
occasion  will  justify  the  master  in  giving  it  if  he  have  no  other  sufficient  funds 
or  credit  to  redeem  the  ship  from  such  arrest.  But  it  would  be  too  much  to  hold, 
as  was  contended  for  by  the.  counsel  for  the  appellant-s,  that  a  mere  threat  to  ar- 
rest the  ship  for  a  pre-existing  debt  would  be  a  sufficient  necessity  to  justify  the 
master  in  giving  a  bottomry  interest,  since  it  might  be  an  idle  threat  which  the 
creditor  might  never  enforce,  and  until  enforced  the  peril  would  not  act  upon  the 
ship  it,self ;  and  if,  supposing  a  just  debt  might  in  such  a  case  be  a  valid  consider- 
ation to  sustain  a  bottomry  interest  in  fieivor  of  a  third  person,  such  an  eflect 
never  could  be  attributed  to  a  debt  manifestly  founded  in  fraud  or  injustice.  Nor 
does  it  by  any  means  follow,  because  a  debt  sought  to  be  enforced  by  an  arrest 
of  tiiu  .^hip  might  uphold  an  hypothecation  in  favoi^  of  a  third  person,  that  a 
5j2J  general  creditor  would  be  entitled  to  acquire  a  like  interest.  It  ♦would 
Heem.  as  against  the  policy  of  the  law,  to  permit  a  party  in  this  manner  to  obtain 
advaiitu^.;^  tvom  his  contract  for  which  he  had  originally  stipulated.  It  would 
Iiold  o'.u  toiuptations  to  fraud  and  imposition,  and  enable  creditors  to  practice 
grosif  oppiv'.^sions,  against  which  even  the  vigilance  and  good  faith  of  an  intelli- 
geut  i!.a  .tin-  might  not  always  be  a  sufficient  safeguard  in  a  foreign  country." 

That  is  the  case  of  The  Aurora.  (*) 

Now,  by  accepting  this  bottomry  bond  Wilson  has  not  only 
roii  V  iTtAfl  a  personal  debt  into  a  bottomry  transaction,  but  he  has 
;is  .\[r.  Clarkson  clearly  and  forcibly  said,  turned  an  unliquidated 
into  a  liquidated  claim  with  a  bottomry  premium.  I  am  of 
opinion  that  it  was  not  competent  to  him  to  take  this  step.  I 
agree  with  the  opinion  of  my  predecessors  in  this  cimir,  that 
bottomry  bonds  ought  to  be,so  to  speak,  favored  by  this  Court ; 
that  is,  that  the  interests  of  commerce  require  that  they  should 
not  be  invalidated  upon  technical  or  minute  grounds.  But  to 
pronounce  for  the  validity  of  this  bond  in  the  circumstances 
which  I  have  stated,  and  in  the  hands  which  now  hold  it,  would 
be  to  introduce  a  new  principle  into  tiie  law  relating  to  these  in- 
struments, which  would  be,  I  think,  contrary  to  the  foundation 
on  which  they  rest,  and  not  conducive  to  the  interests  of  com- 
merce.    1  must  decree  in  favor  of  the  defendants,  with  costs. 


Proctors  for  the  plaintiffs :   Toller  ^  Sons. 
Solicitor  for  the  defendants  :   Thomas  Coopei\ 
O  1  Wheaton,  96. 
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♦Larivierb  V.  Morgan.  [5^0 

[Law  Reporta,  7  Chancery  Appeals,  550.] 

Foreign  Ghvemment  —  Enforcing  Contract  —  Deposit  in  this  Country  —  Pay- 
ment —  Certifikttee  refused. 

Where  a  foreign 'government  has  made  a  contract  in  this  country,  and  has  lodged 
money*  in  the  hands  of  agents  in  this  country  for  payment  of  the  sums  to  become 
due  under  the  contract,  tne  Court  will  not  refuse  relief  to  the  contractor  because 
the  contract  was  with  a  foreign  government,  nor  because  the  foreign  government 
does  not  appear  before  the  Court. 

Where  goods  are  to  be  ]mid  for  when  received,  and  money  is  lodged  for  pay- 
ment on  the  production  of  certificates  from  an  agent  of  the  purchaser,  the  Court, 
if  certificates  are  refused,  may  direct  an  inquiry  and  order  payment  of  what  is 
due  to  the  contractor  who  has  supplied  the  goods. 

The  French  government  contracted  in  England  for  the  purchase  of  alarffe  num- 
ber of  cartridges,  which  were  to  be  inspected,  and  when  accepted  were  to  be  paid 
for  through  the  French  ambassador ;  and  bankers  in  England,  who  had  in  their 
hands  funds  belonging  to  the  French  government,  wrote  to  the  contractor  in 
England  that  a  special  credit  for  £40,000  had  been  opened  in  his  favor,  and  would 
be  paid  to  him  upon  receipt  of  certificates  from  the  French  ambassador.  Some 
cartridges  were  supplied  and  paid  for,  and  others  were  delivered  to  agents  for 
the  French  government ;  but  other  agents  of  the  French  government  alleged 
that  the  time  for  the  delivery  had  expired.  Certificates  were  refused,  and  the 
bankers  refused  to  make  any  further  payments.  The  contractor  thereupon  filed 
his  bill  against  the  bankers  and  the  French  government,  praying  to  have  the 
balance  of  the  £40,000  brought  into  Court,  and  for  an  inquiry  and  payment. 
The  French  government  did  not  appear.  The  bankers  were  ordered  to  bring  the 
money  into  Court ;  and  the  contractor  was  declared  to  be  entitled  to  payment  for 
all  cartridges  delivered  under  the  contract ;  and  inquiries  what  cartridges  had 
been  delivered  were  directed. 

Decree  of  Malins,  V.C,  affirmed,  with  variations. 

P.  A.  Lariviere,  the  plaintiff  in  this  case,  and  one  E.  B.  des 
Minihes^  in  November,  1870,  entered  into  a  contract  with  Leon 
Gambetta^  who  was  then  acting  as  Minister  of  War  for  the  com- 
mittee or  government  of  the  national  defence  in  France,  and 
the  other  members  of  that  committee  or  government,  acting  by 
M.  Joulin,  their  agent  in  this  country.  This  contract  was  dated 
the  30th  of  November,  1870,  and  was  signed  by  the  Minister  of 
War  and  M.  Joulin,  and  was,  as  translated,  in  the  words  following: 
"  War  Department. 

"  Contract  with  Messrs.  Bellot  des  Minibres  and  Larivvhe  to 
supply  ball  cartridges  for  rifles,  model  1866. 

*"  Between  the  undersigned,  M.  Bellot  des  Miniires  and  [551 
M.  Larivihe,  both  of  whom  reside  in  London,  and  the  minister 
of  war,  represented  by  M.  Joulin,  his  delegate  in  London,  the 
following  agreement  has  been  made : 

"Messrs.  Bellot  des  Minihres  and  Lariviere  engage  themselves 
to  supply  the  French  government  20,000,000  ball  cartridges  for 
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rifles  according  to  model  1866,  at  the  rate  of  150  francs  per 
1000. 

"  The  delivery  will  take  place  in  London^  in  lots  of  25,000  or 
more,  in  cases  or  barrels  of  uniform  model,  .containing  about 
3000  each. 

"  These  cases  or  barrels  will  bear  particular  and  distinct  marks 
indicating  their  contents  and  the  model  of  the  cartridge. 

"  Out  of  the  20,000,000  cartridges  to  supply,  7,000,000  must 
be  delivered  before  the  5th  of  December,  and  the  remainder  be- 
fore the  10th  of  January,  1871 ;  and  time  will  be  considered  the 
essence  of  the  contract. 

"  The  cartridges  will  contain  five  grammes  fFrench  weight) 
of  fine  English  musket  powder,  and  will  be  triea  in  London  by  a 
French  delegate  charged  with  this  oflice,  who  will  deliver  a  cer- 
tificate stating  that  the  cartridges  are  efficient  for  war  service, 
and  serviceable  for  the  rifles  of  the  model  1866. 

"  Experiments  will  be  made  by  trying  fifty  cartridges  taken 
out  of  the  bulk  of  each  lot,  and  must  not  contain  more  than  5 
per  cent  rejected. 

**  Any  lot  contain!  ngagreater  percentage  of  rejected  cartridges 
will  not  be  accepted. 

"  The  lots  will,  immediately  after  having  been  duly  accepted 
on  the  responsibility  of  the  delegate  of  the  Minister  of  War  in 
London^  be  paid  for  through  th6  care  of  the  French  ambassador, 
who  will  issue  checks  for  the  amount. 

"  The  contractors  cannot  claim  acceptance  of  any  of  the  mer- 
chandise after  the  10th  of  January,  1871,  and  cannot  claim  any 
indemnity  for  goods  supplied  after  the  hereinbefore  stipulated 
time." 

In  consequence  of  the  war  and  the  difficulties  in  communica- 
tion the  plaintiff",  as  he  alleged,  before  incurring  the  responsi- 
bility of  buying  materials,  &c.,  required  the  delegates  of  the 
committee  of  national  defence  to  deposit  in  the  hands  of  the 
defendants  Morgan  <f  Gooch  a  sum  of  £40,000.  -Messrs.  Jfor- 
552]  9^^  ^  Gooch  were  *banker8  in  London^  and,  as  financial 
agents  forthe  then  French  government,  had  lately  raised  a  loan  of 
£10,000,000,  in  respect  of  which  they  had  large  sums  of  money 
in  their  hands,  and  by  the  direction  of  M.  Joidin^  who,  under  the 
orders  of  the  then  French  government,  had  a  large  credit  with 
them,  they  wrote  to  Ijariviire  and  Des  Sfiniires  a  letter,  dated 
the  Ist  of  December,  1870,  as  follows  : 

''  Gentlemen, —  We  are  instructed  by  Mr.  L.  Joulin  to  advifje 
you  that  a  special  credit  for  the  sum  of  £40,000  (say  forty  thou- 
sand pounds),  equivalent  to  frs.  1,000,000  (one  million  francs), 
has  been  opened  with  us  in  your  favor,  and  that  it  will  be  paid 
to  you  rateably  as  the  goods  are  delivered  upon  the  receipt  of 
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certificates  of  reception  issued  by  the  French  ambassador  or  by 
Mr.  L.  Joulin, 

"  We  shall  require  receipts  in  duplicate  for  the  payment  or 
payments  as  made,  and  the  surrender  of  this  letter  on  the  final 
payment  under  it  being  made." 

Des  Miniires  afterwards  withdrew  from  the  contract,  anrl  Lnri- 
viire  alone  proceeded  with  it,  bought  materials,  and  employed 
people  to  make  cartridges.  He  supplied  70,000  cartridges, 
which  were  accepted  by  the  agents  of  the  French  government, 
and  duly  paid  for  by  Morgan  ^  Gooch.  M.  Joulin  afterwards 
gave  directions  for  alterations  to  be  made  in  the  manufacture, 
and  promised,  as  Larivihe  alleged,  to  obtain  a  prolongation  of 
the  time,  and  the  plaintiff  alleged  that  in  consequence  of  these 
alterations  he  was  prevented  from  delivering  the  rest  of  the  car- 
tridges by  the  10th  of  January,  1871. 

On  the  13th  of  January,  1871,  Messrs.  Morgan  ^  Gooch  sent 
a  letter  to  Des  Minihes  and  Lariviire^  as  follows : 

"  Mr.  Joulin  pow  informs  us  that,  as  the  time  has  already  ex- 
pired within  which  the  deliveries  of  goods  were  to  be  made,  and 
to  pay  for  which  this  credit  was  opened,  no  further  deliveries 
can  be  made  under  it,  and  we  are  not  to  make  any  further  pay- 
ments in  virtue  of  it. 

"  Under  these  circumstances,  in  accordance  with  his  instruc- 
tions we  request  that  you  will  return  us  our  letter  dated  the  1st 
ultimo,  and  take  note  that  the  credit  advised  therein  is  with- 
drawn and  cancelled." 

Some  cases  of  cartridges  had,  however,  been  duly  in-  [553 
spected  and  accepted  by  the  officers  of  the  French  government 
on  the  10th  of  January,  and  others  were  inspected  after  the  13th 
of  January,  but  the  officers  afterwards  refused  to  inspect  or  ac- 
cept any  more  cartridges.  The  assents  had,  moreover,  refused 
to  grant  certificates  for  those  which  had  been  accepted. 

M.  Larivi^re,  therefore,  being  unable  to  obtain  payment  for 
these  cartridges,  in  February,  1871,  tiled  a  bill  against  Morgan, 
Gooch,  Des  Mwihres,  and  the  nine  persons  who  had,  in  Novem- 
ber, 1870,  formed  the  committe  or  government  of  the  National 
Defence,  which  bill  was  afterwards  amended  by  striking  out  the 
nine  members  of  the  government  as  defendants,  and  making  the 
French  republic  a  defendant. 

The  bill  as  amended  stated  as  above  mentioned,  and  alleged 
that  the  government  was,  in  January,  1871,  engaged  in  nego- 
tiating terms  of  peace,  and  accordingly  its  officers  and  agents, 
vexatiously  and  contrary  to  good  faith,  refused  to  grant  proper 
certificates  as  to  the  cartridges  ;  that  the  plaintiff  had  2,000,000 
of  cartridges  on  hand,  and  had  beon  obliged  to  dispose  of  plant 
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and  materials  at  a  ruinous  loss.  And  the  bill  prayed  a  decla- 
ration that  Morgan^  Gooch  held  the  residue  of  the  £40,000  upon 
trust  to  pay  to  the  plaintiflFthe  suras  due  to  him  under  the  con- 
tract, and  as  a  security  to  him  for  the  payment  of  these  sums, 
and  prayed  for  inquiries  and  accounts,  and  for  an  injunction  to 
restrain  Morgan  ^  Gooch  from  parting  with  the  residue  of  the 
£40,000. 

Morgan  ^  Gooch^  by  their  answer,  said  that  they  had  had 
large  sums  of  money  in  their  hands,  which  they  held  pursuant 
to  the  orders  of  the  French  government  of  National  befence, 
and  when  directed  by  that  government  to  open  a  credit  with 
any  person,  they  did  so  accordingly ;  but  from  time  to  time, 
under  the  direction  of  that  government,  they  carried  the  bal- 
ance standing  to  any  particular  credit  back  to  the  general  ac- 
count of  the  French  government.  No  separate  credit  was 
opened  in  their  books  with  respect  to  this  particular  contract, 
but  a  note  was  made  on  M.  Jouliii^s  account ;  and  in  pursuance 
of  proper  certificates  as  to  the  cartridges,  they  had  paid  £5,318. 
They  professed  ignorance  as  to  most  of  the  matters  in  question 
in  the  suit,  and  stated  that  the  government  of  National  Defence 
554]  had  long  ceased  to  exist,  *aud  that  the  moneys  in  ques- 
tion were  now  the  property  of  the  French  republic. 

Some  evidence  was  entered  into  by  the  plaintiff  which,  as  ap 
pears  from  the  judgments  of  the  Vice-Chancellor  Malins  and  the 
Lord  Chancellor,  was  not  sufficient  to  show  what  he  was  enti- 
tled to  be  paid.     The  defendants  Morgan  ^  Gooch  did  not  enter 
into  any  evidence,  and  the  French  republic  did  not  appear. 

The  suit  came  on  to  be  heard  before  the  Vice-Chancellor 
Malins^  who  directed  that  the  French  government  should  be  re- 
spectfully invited  to  appear  and  contest  the  matter.  The  French 
ambassador,  however  took  no  notice  of  the  invitation,  and  the 
suit  came  on  to  be  heard  in  the  absence  of  the  French  govern- 
ment. 

The  Vice-Chancellor  made  a  declaration  that  the  plaintiff  was 
entitled  to  be  paid  out  of  the  £40,000,  and  that  the  time  had 
been  waived  by  the  French  government :  and  he  directed  in- 
quiries accordingly,  and  ordered  the  balance  of  the  £40,000  to 
be  brought  into  Court  ('). 

(')  1872.  March  5.  proper  certificates  by  M.  Jovlin,  or  by 

Sir  R.  Malins,  V.C.  :  some  other  agent,  but  it  did  not  IbUovr 

His  Honor  stated  the  facts  of  the  case,  that  because  M.  JovHn  refused  to  give 

and  said  that  it  was  clear  that  the  any  certificate  Morgan  dt  Gooch  were  to 

plaintiff  had  required  this  separate  ao-  be  at  liberty  to  repudiate  the  rights  of 

count  to  be  opened,  and  that  without  it  the  plaintiff.      Could   it  be   contended 

he   would  not  have   entered  into  tlie  that  the  French  government  were  at 

contract.     It  was  true  that  the  plaintiff  liberty  to  induce  the  plaintiff  to  onter 

was  entitled  to  payment  out  of  this  nc-  into  this  contract  on  the  faith  of  this 

count  only  on   the   production  of   th /  d.M)  it,  and  the  very  next  day  to  re 
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♦The  defendants  Morgan  ^  Gooch  appealed.  [555 

Mr.  Pearson^  Q.C.,  and  mx.  C.  Hall^  for  the  Appellants: 
If  this  money  had  been  set  apart,  and  made  a  separate  credit 
for  the  plaintiff,  the  case  might  be  different ;  but  it  was  merely 
a  special  credit  on  certain  conditions.  If  the  plaintiff  had  the 
certificates,  perhaps  Morgan  ^  Gooch  would  have  been  liable  ; 
but  he  asks  the  Court  to  decide  whether  the  certificates  ought 
not  to  have  been  given,  that  is,  to  enforce  a  contract  against  a 
foreign  government ;  and  this  the  Court  cannot  do.  It  is  true 
that  Morgan  Sc  Gooch  are  before  the  Court,  but  to  order  them  to 
pay  would  be  merely  to  do  that  in  an  indirect  manner  which  the 
Court  could  not  do  directly.  We  have  always  held  these  moneys 
entirely  at  *the  disposition  of  the  French  government,  and  [556 
the  Court  cannot,  in  the  absence  of  that  government,  decide 


quire  Morgan  &  Gooch  to  re-transfer  the 
deposit  ?  Of  course  no  foreign  govern- 
ment coald  be  sued  in  this  Court,  as 
was  clearly  laid  down  in  Wadstoorth  v. 
Oiteen  of  Spain  (17  Q.  B..  171),  nor  could 
the  agents  of  a  foreign  government  be 
sued :  Gladstone  v.  Ottoman  Bank  (1  H. 
&  M.,  505) ;  and  if  there  had  been  no 
deposit,  no  bill  like  this  for  the  execu- 
tion of  a  contract  could  have  been  main- 
tained. But  here  it  was  the  very  object 
of  the  plaintiff  to  have  a  deposit  in  this 
country  as  a  security. 

Then  Morgan  <fe  Gooch  said  that  the 
contract  had  not  been  performed,  and 
in  this  there  was  the  difficulty  that  the 
French  government  did  not  appear, 
though  they  had  been  most  respectfully 
invited  to  submit  the  question  to  the 
Court.  Still  Morgan  db  Gooch  had  en- 
gaged to  hold  this  money  for  the  benefit 
of  the  plaintiflTif  he  performed  thet  con- 
tract, and  until  it  was  ascertained  that 
he  had  not  done  so,  they  could  not  be 
at  liberty  to  hand  the  money  back  to 
their  principals.  They  mu»t  be  con- 
sidered as  stakeholders,  and  as  bound 
to  bring  the  money  into  Court,  to  abide 
the  decision  of  the  Court  as  to  whether 
the  contract  was  or  was  not  performed. 

Although  the  French  government  had 
not  appeared,  and  although  Messrs 
Morgan  db  Gottch  had  entered  into  no 
evidence  beyond  their  answer,  still  they 
had  appeared  and  had  argued  the  case, 
not  as  stakeholders,  but  really  on  behalf 
of  the  French  government.  A  decree 
must  be  made  for  an  inquiry  whether 
the  plaintiff  had  performed  tin*  contract, 
and  as  to  what  was  due  to  him  under 
it;  and  the  French  government  must 
be  invited  to  appear  on  the  iniiuiry  ;  and 


if  the  French  p^vemment  did  not  ap- 
pear, the  inquiry  must  go  on  in  their 
absence. 

On  the  question  of  law  whether,  when 
a  British  subject  had  contracted  with  a 
foreign  government  to  deliver  goods, 
and  had  required  the  security  of  a  de- 
posit, the  foreign  government  could 
keep  the  goods  and  withdraw  the  de- 
posit, Gladstone  v.  Musurus  Bey  (1  H. 
flc  M.  495)  was  an  authority ;  and  though 
the  order  was  there  made  upon  an  inter- 
locutory application  only,  it  followed 
that  a  similar  order  would  be  made  at 
the  hearing ;  and,  as  was  said  in  that 
case,  although  the  Court  cannot  proceed 
against  an  ambassador,  it  has  jurisdic- 
tion over  the  fund.  So,  if  a  foreign 
government  contracted  a  loan  in  this 
country,  and  as  a  security  for  payment 
of  interest,  deposited  a  certain  sum  of 
money  in  the  hands  of  bankers  here,  it 
was  clear  that  the  foreign  government, 
having  obtained  the  loan,  would  not  be 
allowed  immediately  to  withdraw  the 
fund  so  deposited. 

No  doubt  Morgan  db  Gooch  were  not 
bound  to  pay  the  plaintiff  without  the 
certificates,  but  it  did  not  therefore  fol- 
low  that  tlie  fund  was  not  liable  to  the 
plaintiff,  for  the  question  in  this  case 
was  whether  he  had  performed  his  coo- 
tract.  In  Scott  V.  Liverpool  Ctyrpora- 
<v?n(28L.J.(Ch.)230;  5  Jur.N.S..105), 
where  the  production  of  the  certificates 
by  the  engineer  was  a  condition  prece- 
dent to  the  payment,  and  the  engineer, 
without  any  fraud,  refused  to  give  the 
certificates,  the  Court  refused  to  decree 
payment.  But  where  there  was  fraud, 
payment  had  been  decreed.  Here  the 
evidencf  of  the  plaintiff  was  that  the 
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what  directions  that  government  ought  to  give  :  Wadsworlh  v. 
Queen  of  Spain  (^) ;  Gladstone  v.  Musurus  Bey  (') ;  Gladstone  v. 
Ottoman  Bank  (^) ;  Smith  v.  Weguelin  (*).  How  can  the  inquiry  be 
prosecuted  in  the  absence  of  the  government  which  is  solely  in- 
terested in  the  matter?  The  agreement  was  that  the  money 
should  be  paid  on  the  production  of  the  certificates,  and  the  Court 
can  neither  order  payment  without  the  certificates,  nor  compel 
the  French  government  to  give  them.  If  Morgan  ^  Gooch  pay 
this  money  without  certificates,  what  answer  will  they  have  when 
their  principals  claim  the  money  ?  No  doubt,  in  some  such 
cases,  where  the  certificates  have  been  fraudulently  or  wrongfully 
withheld,  the  Court  has  tried  to  do  justice,  and  has  dispensed 
with  them,  but  the  Court  cannot  hold  that  a  foreign  government 
has  acted  fraudulently  or  wrongfully.  If  the  plaintiflFhas  any 
claim,  he  can  enforce  it  in  France,  The  form  of  the  decree 
shows  the  impossibility  of  granting  what  is  asked,  for  the  decree 
does  not  order  payment,  but  merely  directs  an  inquiry  whether 
anything  is  due. 

Mr.  Glasse,  Q.C.,  and  Mr.  Davey^  for  the  plaintiff: 
We  admit  that  without  further  evidence  a  decree  cannot  be 
made;  but  there  is  evidence  enough  for  an  inquiry.  As  to  tlie 
separate  credit,  we  have  nothing  to  do  with  the  way  in  which 
Morgan  ^  Gooch  keep  their  books,  and  if  they  did  not  carry  this 
£40,000  tp  a  separate  account,  they  ought  to  have  done  so.  If, 
under  similar  circumstances,  the  principals  had  become  bank- 
rupts, would  this  money  have  remained  in  their  order  and  dis- 
position ?  It  is  true  that  the  party  liable  is  a  foreign  government, 
who  cannot  be  compelled  to  appear ;  but  the  money  is  in  this 
country,  and  the  simple  question  is  whether  the  bankers  who 
hold  it  are  not  liable  to  the  plaintiff.  When  a  foreign  govern- 
ment puts  money  into  the  hands  of  its  agents  in  this  country,  it 
must  know  that  the  money  will  be  subject  to  the  laws  of  this 
country ;  in  fact  that  was  the  object  of  the  plaintiff  in  requiring 
557]  the  money  to  be  *depoeited  here.  In  the  case  of  the 
Prince  Frederick  (*)  there  was  no  such  contract.  There  is  no  dif- 
ference between  this  case  and  that  of  an  ordinary  defendant  who 
is  out  of  the  jurisdiction,  which  has  never  been  held  to  prevent 
the  Court  from  doing  justice  as  far  as  it  can.  The  French  go- 
vernment can  come  in  and  make  such  defence  as  is  possible,  but 
the  plaintiff  must  not  be  injured  because  the  French  govern- 

agents  of  the  French  government  had  to  have  been  given,  then  the  plaintin 

acted  unfairly  and  oppressively,  for  of  was  entitled  to  the  relief  he  asked. 

course  any  government  might  have  un-  (')  17  Q.  B.,  171. 

fair  and  dishonest  agents ;  and   if  it  (')  1  H.  &  M.,  495. 

should  be  made  out  that  the  agents  had  (')  1  H.  &  M.,  505. 

so  acted,  and  that  the  certificates  ought  (*)  Law  Rep.  8  Eq.,  198- 

(*)  Cited  in  De  Hnbn'  v.  Q  w-a  nf  PoHugid,  17  Q.  B.,  212. 
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ment  does  not  choose  to  do  so.  Even  if  they  do  not,  it  is  per- 
fectly competent  to  Morgmi  cf  Goooh  to  show  on  the  enquiry  that 
nothing  is  due  to  the  plaintiff.  There,  is  no  doubt,  a  difficulty 
as  to  the  form  of  the  decree,  inasmuch  as  the  Court  caunot  at 
present  make  any  declaration  of  rights;  but  that  has  been  occa- 
sioned entirely  by  the  absence  of  the  French  government.  We 
want  a  declaration  that  the  defendants  are  stakeholders,  and 
then  we  have  the  inquiry.  We  shall  claim  for  the  cartridges 
delivered,  and  for  those  inspected  and  approved,  and  for  those 
properly  tendered  for  inspection.  It  will  be  open  to  the  defend- 
ants to  show  that  we  are  entitled  to  nothing.  As  to  damages 
for  w^aste  of  machines  and  material,  we  admit  that  there  is  a 
difficulty. 

Mr.  Pearson^  in  reply  : 

The  plaintiff  cannot  claim  for  cartridges  which  were  inspected 
by  inspectors  scattered  over  the  country,  and  ignorant  of  what 
had  taken  place.  We  say  that  there  was  a  breach  of  contract  by 
the  plaintiff,  and  the  French  government  had  a  right  to  put  an 
end  to  the  contract.  The  only  foundation  for  the  bill  is  want  of 
good  faith  on  the  part  of  the  Frencii  Government ;  and  of  that 
there  is  no  evidence  whatever.  The  plaintiff  does  not  even 
)>retend  that  Morgan  ^  Gooeh  are  guilty  of  collusion.  It  is  clear 
that  the  plaintiff  could  not  recover  at  law,  ias  he  has  not  the  cer- 
tihcates,  and  then  he  asks  to  have  the  money  brought  into  Court 
in  order  to  obtain  an  equity.  He  did  not  bargain  for  anything  of 
the  kind ;  all  he  wanted  was  to  know  that  there  was  money  to 
pay  him  with.  But  that  money  was  to  be  dealt  with  according 
to  the  agreement,  and  the  French  government  were  to  have  a 
right  to  refuse  the  certificates  if  they  disapproved  of  the  cart- 
ridges. That  was  all  that  the  plaintiff  bargained  for,  and  for  the 
Court  to  decide  whether  he  ought  to  have  the  certificates  is 
giving  him  much  more. 

*In  Central  Railroad  and  Banking  Company  of  Georgia  v.  [558 
Mitchell  (*)  the  money  was  sent  there  for  distribution.  In  Steven- 
son V.  Anderson  (^)  the  bill  was  filed  by  the  stakeholder  himself 
Here  the  party  liable  is  a  foreign  government,  against  which 
the  Court  has  not  the  same  jurisdiction  as  it  has  against  a  sub- 
ject of  this  country. 

June  5.  Lord  Hatherley,  L.C,  after  stating  the  facts  of  the 
case,  and  that  the  contractors  were  desirious  of  having  some 
assurance  that  in  the  then  troubled  state  of  France  they  should 
not  be  obliged  to  have  recourse  to  that  country  for  payment, 
continued : 

Now  no  one  can  suppose  that  after  the  letter  of  the  1st  of 
0)  2  H.  &  M.,  453.  O  2  V.  &  B.,  407-411. 

3  Enq.  Rep.]  64 
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December  had  been  written  it  was  to  be  the  option  of  the 
French  ffovernraent  to  retire  from  that  a^eement,  and  tliat 
Messrs.  Morgan  ^  Gooch  could,  upon  an  order  from  the  French 
government,  transfer  that  sum  of  money  to  some  other  account. 
It  appears  to  me  that,  in  other  words,  there  was  a  plain  and  clear 
trust  impressed  on  this  fund,  under  which  those  who  had  the 
benefit  of  the  trust  would  be  entitled,  if  they  performed  their 
contract,  to  receive  the  money. 

Of  course  the  goods  were  to  be  delivered  according^  to  the  con- 
tract, and  in  accordance  with  all  the  conditions  of  the  contract, 
including  the  condition  of  time,  unless  that  condition  had  been 
waived.  But  the  evidence  of  the  fulfilment  of  those  conditions 
which  would  justify  Messrs.  Morgan  ^  Goochin  making  payment 
was  to  be  the  certificate  of  the  French  embassador  or  of  M.  JouUh^ 
who  had  been  the  agent  of  the  French  government,  and  under 
whose  control  the  general  funds  of  the  French  government  stood 
with  Messrs.  Morgan  ^  Gooch.  And  though  Messrs.  Morgan  tf 
Gooch  would  be  perfectly  justified  in  declining  to  make  any  pay- 
ment except  upon  the  evidence  which  they  were  told  to  accept, 
that  does  not  affect  the  question  whether  the  absence  of  the  cer- 
tificate of  reception  can  have  such  an  effect  as,  at  the  option  of 
the  French  embassador  or  M.  Joulin^  to  deprive  the  contractors 
of  the  benefit  of  the  engagement  which  had  been  entered  into 
with  them. 

This  is  not  like  one  of  those  cases  in  which  goods  are  to  be 
559]  *te8ted  by  an  engineer  and  paid  for  upon  his  certificate, 
whicn  certificate  he  refuses  to  sign.  In  those  cases  the  parties 
have  chosen  their  own  judge  as  to  the  proper  fulfilment  of  the 
contract,  and  if  the  engineer  declines  to  certify,  the  Courts  have 
held  that,  in  the  absence  of  all  fraud  on  his  part,  the  certificate 
is  a  sine  qiia  non^  and  that  accordingly  the  contractor,  having 
submitted  to  that  condition,  must  abide  by  it  if  the  goods  ai^e 
not  such  as  the  engineer  will  certify  for.  feut  here  neither  the 
ambassador  wov yL.Joidin  are  to  try  the  cartridges,  about  which 
ihey  would  know  nothing;  although  they  would  know  whether 
the  cartridges,  when  tried  and  approved,  had  or  had  not  been 
received  by  the  French  government.  If,  therefore,  the  French 
government  receive  the  cartridges,  it  is  then  to  be  taken  that 
the  proper  certificate  has  been  given. 

It  is  not  required  that  this  certificate  shall  be  a  condition  pre- 
liminary to  payment.  The  condition  for  payment  is,  that  the 
goods  shall  be  delivered  and  received.  Supposing  that  the  am- 
bassador were  changed,  or  that  somd  one  was  appointed  in  the 
place  of  M.  Joulln^  then  I  apprehend  that  the  Court  would  say 
that  payment  cannot  depend  upon  any  special  quality  in  the 
ambassador  or  in  M.  JouUn^  the  roal  argroement  being  that,  upon 
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the  goods  being  delivered  according  to  the  contract,  the  pay- 
ment shall  be  made  out  of  that  specific  fund. 

The  main  argument  in  the  case  has,  however,  been  that  the 
French  government,  though  it  has  an  undoubted  interest  in  the 
fund,  is  not  before  the  Court ;  and  that  even  that  the  whole  con- 
tract had  been  fulfiled  to  the  day,  the  French  government  is 
still  entitled  to  the  balance  which  will  remain,  and  is  therefore 
entitled  to  see  that  the  payments  have  been  properly  made. 
But  it  is  clear,  upon  the  authorities,  that  the  plaintiff  cannot 
compel  them  to  come  here  and  submit  to  the  jurisdiction  of  this 
country.  They  may  appear  as  has  been  done  in  other  cases. 
The  United  States  have  tiled  hills  in  this  country  and  have  sub- 
mitted to  the  jurisdiction,  and  thereupon  have  had  their  rights 
ascertained.  But  the  question  now  raised  is,  whether,  in  the 
absence  of  the  French  government,  it  is  possible  to  ascertain 
the  rights  to  this  particular  fund,  the  French  government  de- 
clining to  appear  —  a  very  proper  course  to  take  if  they  think 
fit 

Is  there,  then,  to  be  a  total  failure  of  justice  because  the 
French  *government  declines  to  assert  any  right  to  the  [565 
fund?  Messrs.  Morgan  ^  Gooch  say  reasonably  enough  that 
they  knew  nothing  about  the  rights,  and  cannot  undertake  to 
determine  them.  They  also  say  —  not  so  reasonably —  "  let  the 
fund  remain  until  the  French  government  comes  in,  or  allow 
us  to  retransfer  it,  because  the  rights  between  these  parties  can- 
not be  determined."  In  answer  to  this,  I  will  put  the  case  of  a 
foreign  government  having  placed  in  this  country  a  sum  of 
money,  and  having  charged  it  with  certain  trusts  to  be  performed, 
subject  to  which  the  balance  is  to  be  paid  back  to  the  foreign 
government — Is  it  possible  to  say  that  in  such  a  case  the  trus- 
tee is  not  liable  to  perform  the  trust  because  the  foreign  govern- 
ment, one  of  the  ccstuis  que  trust,  cannot  be  made  to  appear  ? 
There  is  great  analogy  between  this  case  and  the  case  of  an  in- 
terpleader suit.  In  Stevenson  v.  Andrrson,  (*),  a  banker  having 
a  fund  claimed  by  several  persons,  all  but  one  of  whom  were 
out  of  the  jurisdiction,  paid  it  into  Court  by  way  of  interpleader, 
and  then  served  all  the  parties  out  of  the  jurisdiction.  In  that 
case  Lord  JEldon  said  the  fund  could  not  remain  here  for  ever, 
and  that  it  would  be  paid  out  to  the  only  person  who  did  appear 
and  submitted  his  claim. 

In  any  such  case  we  must  ascertain  as  we  best  can,  in  the 
absence  of  the  other  parties,  what  are  ihe  rights  of  the  parties 
who  do  appear.  In  the  case  of  \Vf//fr  v.  Wt/lie  (^),  in  which  a 
large  sum  of  money  was  left  by  will  to  the  Russian  government, 
administration  was  taken  out  on  bohnlf  of  the  Russian  govern- 

0  2  V.  &  B.,  407.  (')  G  Jur.  (N.S.),  259  ;  29  U  J.  (Ch.),  341. 
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ment,  and  litigation  ensued ;  but  there  the  Russian  government 
appeared,  and  the  difficulty  did  not  arise.  There  may  be  many 
cases  in  which  a  foreign  government  has  some  interest,  but  the 
other  parties  interested  must  not  suffer  because  it  is  impossible 
to  compel  the  attendance  of  one  of  those  who  might  claim  the 
fund. 

Messrs.  Morgan  ^  Gooch^  however,  say  that  they  will  be  liable 
to  the  consequences  of  any  proceeding  that  may  be  instituted  in 
France  by  the  French  government,  who  might  say  that  the  fund 
was  not  to  be  handed  over  except  upon  the  certificate  of  the 
ambassador.  But  I  apprehend  that  the  comity  of  nations  would 
extend  to  such  a  case,  and  that  the  decision  of  this  Court  will 
be  respected,  as  we  should  respect  a  decision  of  a  Court  in  t'mnre 
561]  with  reference  to  *any  fund  which  was  clearly  within  the 
jurisdiction  of  that  Court,  and  which  had  to  be  dealt  with  upon 
facts  which  had  taken  place  in  that  country.  Moreover  1  ap- 
prehend that  neither  in  that  Court  nor  in  any  Court  in  any  civil- 
ized country  would  it  be  held  that  where  the  certificate  of  a 
French  ambassador  is  required  a  person  would  lose  his  money 
because,  for  instance,  there  happened  to  be  no  ambassador. 

I  stand,  however,  upon  higher  ground,  for  I  assume  that  the 
Courts  of  all  countries  would  recognize  the  decision  of  a  Court 
of  competent  jurisdiction  in  a  country  where  the  property  was 
situated,  and  where  the  rights  were  properly  to  be  tried. 

It  appears  to  me,  therefore,  that  there  is  no  difficulty  in  the 
way  of  the  plaintiff  if  the  contract  has  been  performed.  As  re- 
gards that  part  of  the  case,  and  as  to  the  inquiry,  I  am  very 
much  of  the  same  opinion  as  the  Vice-Chancellor.  I  feel  my 
self,  however,  bound  to  differ  from  him  as  to  the  effect  of  the 
evidence,  as  showing  that  the  condition  of  time  being  of  the 
essence  of  the  contract  has  been  altogether  waived,  and  in  that 
respect  the  decree  must  be  varied. 

Minutes.  —  Declare  that  under  the  contract  and  letter,  &c.,  the  plaintiff  became 
entitled  to  be  paid  rateably  for  all  cartridges  supplied  to  and  received  by  the. 
French  government  under  the  contract,  &c.,  out  of  the  sum  of  £40,000,  &c. 

Declare  that  the  first  limit  of  time,  namely  the  5th  of  December,  1870,  was 
waived. 

Inquire  whether  the  second  limit  of  time,  namely,  the  10th  of  Januarj',  1871. 
was  waived  or  extended,  &c. 

Inquire  what  number  of  cartridges  were  delivered  or  tendered  by  the  plaintiff 
to  the  French  government  and  at  what  dates,  and  whether  any  and  which  of 
them  were  received  by  the  French  government,  and  whether  any  and  which  weie 
rejected,  and  whether  or  not  having  been  tested  by  agents  of  the  French  govern 
ment.    Costs  to  be  costs  in  the  cause. 

Adjourn  further  consideration.    Liberty  to  apply. 

Solicitors  for  the  plaintiff:  Messrs.  Lines ^  Son. 
Solicitors  for  Messrs.  Morgan  ^  Gooch :  Mr.  Clements. 
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May  28,  29;  June  5. 1871.    C.  233.  1872 

♦Ckampton  V.  Varna  Railway  Company.  [562 

[Law  Reports,  7  Chancery  Appeals,  562.] 

Corporation  —  Agreement  not  under  Seal —  Money  demand —  Part  Performance — 
Building  on  tJie  Land  of  another. 

The  agent  of  a  railway  company  made  a  verbal  agreement  with  the  contrac'tor 
for  the  line,  that  if  he  would  build  on  land  of  the  company  certain  cottages  more 
substantially  than  would  be  required  for  his  own  purposes,  and  would  leave  them 
for  the  use  of  the  company,  then  the  company  would  pay  him  £5000.  The  cot- 
tages were  accordingly  built,  and  when  the  railway  wa.«4  completed  the  contractor 
left  them  on  the  land,  and  the  agent  of  the  company  made  an  agreement  with 
the  contractor  that  he  should  be  paid  £500  a  year  for  the  cottages  by  way  of  rent 
with  an  option  to  the  company  to  purchase  them  for  £5000.  This  agreement  watf 
confirmed  by  a  resolution  of  the  board  of  directors.  The  company  paid  the  £500 
a  year  for  some  years,  and  then  refused  to  pay  : 

Held,  that  the  claim  of  the  contractor  being  simply  for  payment  of  money 
could  not  be  enforced  in  the  Court  of  Chancery  ;  and  that  though  the  contractor 
was  unable  to  sue  at  law  because  the  agreement  was  not  under  seal,  he  did  not 
thereby  obtaia  an  equity  to  enforce  a  claim  for  money : 

Held^  also,  that  inasmuch  as  the  contractor  did  not  act  in  ignorance  of  the  rights 
of  the  company,  he  could  not  claim  compensation  for  having  been  induced  to 
build  on  the  land  of  the  company. 

Order  of  the  master  of  the  rolls  affirmed. 

The  bill  in  this  case  was  filed  by  T.  H.  Crampton^  claiming 
under  Messrs.  Peto,  Belts  ^  Gramplon^  against  the  Varna  Rail- 
wnif  Oympany^  and  etated  as  follows :  That  the  company  was 
formed  in  the  year  1863  for  the  purpose  of  making  a  railway  in 
Turkey,  That  the  company  had  always  been  a  company  carry- 
ing on  business  in  England^  and  was  a  body  corporate  having  a 
common  seal.  That  the  company  was  governed  by  certain 
statutes,  which  provided  (amongst  other  things)  that  the  seat  of 
the  company  should  be  at  Varna :  that  the  affairs  of  the  company 
should  i)e  managed  by  a  council  of  administration  in  London  : 
that  the  council  should  be  invested  with  the  fullest  powers  for 
the  administration  of  the  affairs  of  the  company,  and  should  enter 
into  all  agreements  as  to  the  purchase,  sale,  taking  on  lease,  or 
letting  any  railway,  lands,  warehouses,  or  other  building  coming 
within  the  objects  of  the  company,  and  should  make  agreements 
relating  to  *the  interests  or  affairs  of  the  company  gene-  [563 
rally :  that  the  company  should  have  a  common  seal,  and  that 
all  contracts  and  agreements  purporting  to  be  made  by  the  com- 
pany involving  sums  of  more  than  £500  should  have  the  common 
seal  affixed  thereto,  together  with  the  signatures  of  at  least  two 
members  of  the  council  and  the  secretary.  That  Messrs.  Pefo  ^ 
Go,  contracted  for  the  construction  of  the  railway  by  contracts 
under  the  seal  of  the  company,  one  of  the  terms  of  which  was 
that  the  company  would  at  their  own  cost  acquire  all  the  land 
necessary  for  the  railway  and  works,  but  that  the  contractors 
would  at  their  own  expense  provide  huts  and  dwellings  for  the 
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workmen.  That  Mr,  McCandlish  (as  engineer  for  the  conipany) 
arranged  with  Mr.  Barkley  (as  agent  for  the  contractors)  that, 
inasmuch  as  cottages  were  indispensable  for  the  company  for 
working  the  railway  when  opened,  instead  of  the  contractors 
setting  up  mere  temporary  huts  for  the  use  of  their  workmen 
during  the  construction  of  the  works,  they  should  build  perma- 
ment  and  substantial  cottages,  which  might,  upon  the  comple- 
tion of  the  railway,  be  retained  and  used  as  dwellings  for  the 
company's  servants  and  officials.  That  McCandlish  had  full  au- 
thority on  the  part  of  the  company  to  enter  into  such  arrange- 
ment, and  that  such  arrangement  was  communicated  to  the 
directors,  and  they  were  fully  aware  thereof,  and  acquiesced  in 
and  approved  of  the  same  as  being  an  arrangement  very  bene- 
ficial for  the  company.  That,  acccordingly,  substantial  cottages 
and  a  house  and  stable  were  built  by  the  contractors,  under  the 
superintendence  and  to  the  satisfaction  of  McCandlish^  and  with 
the  acquiescence  and  approval  of  the  directors,  on  land  which 
had  been  acquired  by  the  company  for  the  purposes  of  the  un- 
dertaking. That  no  definite  sum  was  fixed  as  the  price  for  such 
cottages,  house,  and  stable,  but  there  was  an  understanding 
during  the  time  that  the  works  were  progressing  that  such  price 
was  to  be  £5000,  which  was,  in  fact,  a  fair  price  for  the  ssime. 
That  Barkley  wrote  to  McCkndlish  a  letter  stating  that  the  cot- 
tages would  not  be  handed  over  to  the  directors  as  part  of  the 
works,  and  that  £550  would  be  a  fair  rent  for  them.  That  when 
the  railway  was  nearly  completed,  some  correspondence  took 
place  respecting  the  cottages,  and  on  the  27th  of  October,  1866, 
McOnuWsh  wrote  to  the  directors  a  letter  stating  that  he  con- 
564]  sidered  the  rents  at  which  the  cottages  *might  be  rented 
from  the  contractors  to  amount  to  £500.  That  at  a  meeting  of 
the  directors  on  the  1st  of  IS'ovember  a  resolution  was  passed 
that  the  recommendation  contained  in  McCandlish' s  letter  sliould 
be  accepted,  subject  however  to  the  company  having  the  option 
of  purchasing  the  cottages  for  the  sum  of  £5000  on  the  general 
settlement  with  the  contractors;  and  a  copy  of  this  resolution 
was  sent  by  the  secretary  of  the  company  to  the  agent  of  Messrs. 
Peto  ^  Co,  That  the  company  agreed,  instead  of  paying  the 
£5000  for  the  cottages,  to  pay  £500  a  year,  and  the  contractors 
agreed  to  this  arrangement.  That  a  letter  was,  on  the  9th  of 
May,  1867,  written  by  the  secretary  of  the  company,  under  the 
order  of  the  directors,  to  Messrs.  Peto  ^  Co.,  stating  that 
it  had  been  arranged  at  Varna  that  the  cottages  should  be 
rented  by  the  company  at  £500  per  annum.  That  in  pursuance 
of  this  arrangement  tlie  cottages  were  not  removed  by  the  con- 
tractors, Messrs.  Pe(o  ^f-  Co.,  and  were  left  in  possession  of  the 
company.     That  but  for  this  arrangement  they  would  have  been 
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removed.  That  the  right  of  Messrs.  Peto  ^  Oo,^  became  vested 
in  the  plaintiff,  who,  in  September,  1867,  applied  to  the  company 
pany  for  the  rent  That  the  secretary  of  the  company  informed 
the  plaintiff  that  it  was  inconvenient  to  pay  cash,  and  the  com- 
^ve  their  acceptance  for  £525,  payable  at  three  months.  That 
this  acceptance  was  from  time  to  time  renewed.  That  in  Janu- 
ary, 1869,  the  secretary  of  the  company  sent  to  the  plaintiff 
a  check  for  £500  on  account  of  rent  of  the  cottages,  and  on  the  8d 
of  March,  1870,  the  plaintiff  received  from  the  company  £1072  in 
settlement  of  his  claims  for  rent.  What  on  the  15th  of  March, 
1870,  the  secretary  of  the  company  wrote  to  the  plaintiff' stat- 
ing that  the  company  could  no  longer  undertake  the  collection 
of  his  rents.  That  the  company  now  allege  that  in  consequence 
of  a  requisition  from  the  Turkish  government  as  to  the  ac- 
counts, they  cannot  recognize  the  plaintiff'^  claim  to  the  yearly 
sum  of  £500  in  respect  of  the  cottages.  That  the  company  had 
agreed  with  Messrs.  Peto  ^  Co,  that  if  they  allowed  the  cottages 
to  remain,  the  company  would  pay  the  yearly  sum  of  £500  in 
respect  of  the  cottages  (determinable  on  payment  by  the  com- 
pany of  the  gross  sum  of  £5000).  That  the  plaintiff  was  advised 
that,  inasmuch  as  the  agreement  with  respect  to  the  cottages 
was  not  under  seal,  and  as  the  company  claimed  the  legal  estate 
in  the  *soil  on  which  the  cottages  stood,  he  had  no  re-  [565 
medy  except  in  this  Court.  And  the  bill  prayed  that  the  com- 
pany might  be  decreed  to  perform  specifically  their  agreement 
to  pay  the  plaintiff  the  yearly  sum  of  £500  in  respect  of  the 
cottages  until  payment  of  the  gross  sum  of  £5000  in  respect 
thereof,  and  that  for  this  purpose  the  company  might  be  decreed 
to  execute  all  necessary  instruments,  and  to  pay  to  the  plaintiff 
such  damages  as  the  Court  might  think  fit;  that  an  account 
might  be  taken  of  what  was  due  to  the  plaintiff  tor  arrears,  or 
that  the  company  might  be  ordered  to  pay  damages  in  lieu  of 
specific  performance  ;  and  that  the  plaintiff  might  be  declared 
to  have  a  lien  on  all  moneys  belonging  to  the  company  which 
were  remitted  to  England. 

To  this  bill  the  eompany  demurred,  and  the  Master  of  the 
Eolls  allowed  the  demurrer. 

The  plaintiff  appealed. 

Mr.  Southgaie^  Q.C.,  and  Mr.  Kingdon^  for  the  Appellant : 

The  ground  on  which  this  demurrer  was  allowed  is,  that  the 
agreement  with  Peto  ^  Co.^  was  not  under  the  seal  of  the  com- 
pany ;  but  in  many  cases  that  objection  has  not  been  allowed  to 
impede  the  Court  in  doing  justice :  Wilson  v.  West  Hartlepool 
Railway  Company  (^) ;  I^drd  v.  Birkenhead  Railway  Company  (') 
Orook  V.  Corporation  of  Seaford  (^). 

P) 2 D.  J.  &  S.  475 ;  11  Jur.  (N.S.).  124.      O  Job.,  500.     (')  Law  Rep.,  6  Ch.,  551. 
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The  plaintiff  has  also  an  equity  on  the  ground  that  the  de- 
fendants encouraged  Pelo  ^  Cb.,  to  build  on  their  land  :  Earl  of 
Oxford's  Case  (*) ;  Master^  ^c,  of  Clnre  Hall  v.  Harding  (*). 

It  is  necessary  to  come  into  this  Court  on  account  of  the  want 
of  a  seal ;  but  the  [»laintiff  does  not  set  up  a  mere  money  de- 
mand ;  he  asks  for  specific  performance  and  for  rent  to  be  paid  : 
Withy  V;  Cottle  (*).  The  company  has  had  the  benefit  of  the 
cottages,  and  cannot  now  turn  round  and  defy  the  plaintiff. 

Mr.  Frjjy  Q.C.,  and  Mr.  Davey^  for  the  defendants: 
There  is  no  specific  allegation  of  what  the  plaintift*  really  con- 
ceives his  claim  to  be.  No  doubt  Peto  ^  Co.^  had  a  right  to  the 
566]  *materials,  and  all  they  have  done  has  been  to  leave  them 
on  our  land.  The  alleged  contract  did  not  vary  the  position  of 
the  parties.  In  all  the  cases  cited  there  has  been  either  acquies- 
cence by  the  defendant  or  part  performance  by  the  plaintiff. 
What  is  the  contract,  and  where  is  tlie  evidence  of  it  ?  The 
only  equity  alleged  is  that  the  contract  is  not  under  seal ;  but 
that  alone  does  not  give  a  right  to  come  to  this  Court.  If  the 
contract  liad  been  under  seal  the  plaintiff  could  not  have  come 
here,  and  would  have  been  told  to  sue  at  law.  What  he  asks, 
in  fact,  is  simply  payment  of  £5000,  and  that  relief  the  Court 
of  Equity  does  not  decree.  The  Court  has  never  avssumed  a 
jurisdiction  merely  because  there  was  no  seal  to  one  of  the  in- 
struments pleaded.  The  same  argument  was  used  in  Kirk  v. 
Guardians  of  Bromley  Union  (*).  To  give  the  plaintiff  what  he 
asks  would  be  to  prefer  him  to  creditors  under  seal  and  accord- 
mg  to  the  constitution  of  the  company. 

Mr.  Kingdo?),  in  reply  : 

We  ask  for  rent.  The  company  cannot  be  allowed  to  keep 
the  cottages  and  pay  no  rent  for  thiem.  It  is  not  true  that  Peto 
^  Co,y  merely  left  the  materials ;  they  built  much  better  houses 
than  they  wanted  for  their  own  purposes,  and  they  did  this  on  - 
the  faith  of  this  agreement,  which  the  company  now  deny. 
Neither  the  company  nor  its  creditors  can  be  allowed  to  keep 
our  cottages  and  pay  us  nothing  for  them. 

June  5.  Lord  IIatherley,  L.C,  after  stating  the  facts  of  the 
case,  continued : 

Undoubtedly  this  case  is  of  a  very  peculiar  character,  and  in 
some  respects  almost  of  first  impression. 

It  is  not  alleged  by  the  plaintiff  that  there  was  any  formal 
written  agreement  between  the  parties,  but  it  is  alleged  that  the 
agreement  is  to  be  found  in  letters  written  by  the  agents,  and 
in  resolutions  of  the  directors.    We  must,  therefore,  take  it  upon 

0)  2  Wh.  &  T.  L.  C,  548.  562.  (')  1  S.  &  S..  174. 

•  C')  6  Hare,  273  («)  2  Ph.  640 ;  12  Jur..  85. 
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the  allegations  in  the  bill,  that  a  person  who  wa^^  duly  anthorizod 
hy  the  company  to  enter  into  an  engagement  did  enter  into  an 
*<Migageraent  that  if  the  plaintiff  wouhl  build  substantial  [567 
rottages  instead  of  huts,  and  would  leave  those  cottages  standing, 
'hen  the  company  would  pay  the  plaintitf  £500  a  year,  or  in 
Vww  of  that  £5000\ 

Tlie  plaintiff,  no  doubt,  is  in  a  position  of  considerable  diffi- 
culty, because  one  of  the  provisions  under  which  the  company 
was  founded  is  that  all  contracts  and  engagements  must  be  en- 
tered into  under  seal.  The  plaintiff,  however,  avers  that  the 
secretary  was  duly  authorized  to  enter  into  this  agreement,  and 
further,  that  communications  by  letter  took  place  between  him 
and  the  secretary,  and  that  the  company  did  pay  the  £500  a  year. 
This  the  plaintiff  says  is  evidence  of  the  contract,  and  he  says 
that  it  was  performed  by  erecting  substantial  cottages  and  leav- 
ing them  there,  and  that  the  company  had  recognized  the  contract 
by  paying  the  £500  a  year.  It  appears,  however,  that  both 
sides  have  found  it  difficult  to  shape  their  respective  demands, 
and  after  a  time  the  company  chose  to  treat  themselves  as  agents 
for  the  plaintiff  to  receive  the  rents  of  the  cottages  and  pay  them 
to  the  plaintiff  up  to  the  extent  of  £500.  This,  upon  the  state- 
jnents  of  the  bill,  they  had  no  right  to  do,  and  the  plaintiff  ac- 
cordingly requires  the  company  to  pay  the  £500  a  year  whether 
the  ''ottages  are  let  or  not. 

This  agreement  is  very  peculiar.  It  is  not  averred  that  the 
cottages  being  built  on  the  land  of  the  company,  they  agreed  to 
<lemise  them  to  the  plaintiff,  and  then  to  take  by  sub  demise 
from  him,  as  might,  I  presume,  be  done  in  Tttrkejj;  but  the 
agreement  averred  is  an  agreement  to  build  houses  on  land  of 
the  company,  and  to  be  paid  so  much  for  so  building. 

Now  that  is  a  money  contract  not  enforceable  in  this  Court. 
Nor  can  the  plaintiff  call  to  his  aid  Lord  Onrns'  Act  (21  &  22 
Vict.  c.  27),  because  it  has  been  settled  conclusively  that  the 
Court  will  not  give  damages  under  that  Act  unless  it  has  original 
jurisdiction  for  specific  performance.  If  the  Court  has  jurisdic- 
tion for  specific  performance,  but  performance  would  be  incon- 
veaient,  then  the  Court  would  be  enabled  to  exercise  an  option,, 
and  to  give  damages,  but  not  otherwise. 

In  this  state  of  things,  another  view  of  the  case  was  very  ably 
and  ingeniously  suggested  by  Mr.  Souiligate  and  Mr.  Kivfjdon, 

They  argued  that  the  case  came  within  the  doctrine  laid  down 
by  *another  class  of  cases  such  as  Eist  India  Gompnnjf  v.  [568 
Vincent  ('),  where  a  landowner  allows  another  man  to  spend 
money  upon  the  land  in  the  belief  that  he  will  have  the  profit. 
This  Court  holds  such  conduct  to  amount  to  a  contract  by  the 

02Atk.,83, 
Eno.  Rep.1  65 
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landowner  that  the  person  who  spends  the  money  shall  have  pos- 
session'of  that  on  which  the  money  is  spent,  and  the  enjoyment 
of  the  property  he  has  so  created. 

That  class  of  cases  is  numerous,  and  in  some  of  them  the  diffi- 
culties with  regard  to  corporations  have  been  got  over,  and  it 
has  not  been  allowed  to  a  corporation,  any  more  than  to  an  in- 
dividual, to  take  the  benefit  oi  any  misapprehension  into  which 
the  other  person  has  been  led,  and  on  the  faith  of  which  misap- 
prehension the  other  person  has  expended  money  on  the  land. 

But  that  class  of  cases  has  no  application  to  a  case  like  this. 
They  are  all  founded  on  the  ignorance  of  the  person  who  has 
been  allowed  to  proceed  as  if  he  were  himself  the  owner,  and 
the  Court  has  only  in  such  cases  assumed  the  existence  of  an 
engagement  that  the  person  who  has  been  allowed  to  build  shall 
have  the  rights  which  he  supposed  himself  to  have.  Here,  how- 
ever, the  contractors  knew  that  the  land  was  not  theirs,  and  that 
what  the  company  were  to  do  was  to  pay  £5000  for  the  cottages 
which  the  contractors  were  building. 

I  understand  that  the  Master  of  the  Rolls  did  not  refer  to  the 
other  branches  of  the  argument,  and  said  shortly  that  the  case 
was  reduced  to  a  money  contract.  I  believe  he  was  ri^ht ;  and 
that  this  being  a  money  contract,  and  not  a  proper  subject  for 
specific  performance,  the  Court  cannot  give  relief  by  way  of  da- 
mages. In  the  case  of  Kirk  v.  Guardians  of  Bromley  ifnion  (*), 
although  bad  faith  on  the  part  of  the  defendants  was  alleged, 
it  was  held  that  there  was  no  contract  on  which  an  action  could 
be  brought  at  common  law ;  and  that  therefore  a  bill  could  not 
be  filed  in  order  both  to  constitute  and  to  enforce  the  alleged 
contract. 

The  truth  is,  that  every  one  who  deals  with  corporations  like 
these  must  be  taken  to  know  what  are  their  powers  of  contract- 
ing, and  must  take  a  contract  accordingly;  and  when  there  is 
only  a  money  demand,  and  there  is  no  valid  contract,  then  this 
Court  cannot  interfere  in  the  matter. 

569]  *I  certainly  was  impressed  with  the  consideration  of  the 
length  to  which  these  doctrines  might  be  carried ;  but  I  think 
that  the  arm  of  the  Court  is  always  strong  enough  to  deal  pro- 
perly with  such  cases.  There  might  be  a  contract  without  seal 
under  which  the  whole  railway  was  made,  and  of  which  the  com- 
pany would  reap  the  profit ;  and  yet  it  might  be  said  that  they 
were  not  liable  to  pay  for  the  making  of  the  line.  When  any 
such  case  comes  to  be  considered,  I  think  there  will  be  two  way.s 
of  meeting  it.  It  may  be  fand  perhaps  is  so  in  this  case)  that 
the  contractor  has  his  remeay  against  the  individual  with  whom 
he  entered  into  the  contract,  although  he  may  have  no  remedy 

(»)2Ph.,640;  12Jur.,85. 
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against  the  company;  or  it  may  be  that  the  Court,  acting  on 
well  recognised  principles,  will  say  that  the  company  shall  not 
in  such  a  case  be  allowed  to  raise  au}^  difficulty  as  to  payment. 
But  the  matter  in  question  here  is  collateral  to  the  main  object 
of  the  company,  and  is  not  essential  to  the  existence  of  the  rail- 
way for  which  the  company  was  incorporated ;  and  in  that  respect 
this  case  differs  from  the  case  I  have  supposed,  and  does  not  call 
for  the  interference  of  the  Court. 

I  think  the  position  of  the  plaintiff  is  very  unfortunate ;  but 
subject  to  what  remedy  he  may  have  at  law  against  the  persons 
who  entered  into  the  engagement  with  him,  it  appears  to  me 
that  he  is  left  without  remedy. 

I  must  dismiss  the  appeal ;  and  it  being  a  case  in  with  the 
law  is  settled,  I  am  obliged  to  dismiss  it  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs  Baker,  Folder,  ^  Upperton. 
Solicitor  for  the  Defeudtats  :  Mr.  H.  P.  Sharp. 
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♦Murray  v.  Clayton.  [570 

[Law  Reports,  7  Chancery  Appeals.  570.] 
'         Patent — Anticipation — GomMnation  —  Specification  —  Ussless  Machine. 

Where  a  machlDe  for  which  a  patent  had  been  granted  was  shown  to  produce 
work  more  expeditiously,  more  economically,  and  of  a  better  quality  than  any 
previous  jnachine : 

Held  (reversing  the  decision  of  Bacon,  V.C.),  that  the  patent  could  not  be  in- 
validated on  the  ground  that  the  machine  was  formed  by  the  mere  arrangement 
of  common  elementary  mechanical  materials,  producing  results  of  the  same  nature 
as  those  previously  accomplished  by  other  mechanical  arrangements  and  construc- 
tion. 

The  public  exibition  of  a  machine  in  which  there  are  defects,  owing  to  which 
it  proves  an  entire  failure,  does  not  affect  the  validity  of  a  subsequent  patent  for 
a  machine,  in  which,  though  similar  in  some  of  its  details  to  the  former,  the  de- 
fects are  remedied  so  as  to  produce  a  serviceable  machine. 

Fozwell  y.  Bostock  {})  considered. 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  Vice- 
Chancellor-Bacon  dismissing  his  bill,  which  was  filed  to  restrain 
the  infringement  of  a   patent. 

In  the  specification  filed  on  the  8th  of  December,  1866,  the  in- 
vention was  thus  described  :  "  This  invention  of  improvements 
in  machinery  for  making  bricks  relates  more  particularly  to  the 
mechanical  appliances  for  cutting  the  clay  (as  it  passes  out  of 
the  exit  aperture  of  the  kneading  or  brickmaking  machine)  in- 
to bricks  of  the  desired  shape  and  dimensions.  To  this  end, 
supposing  a  quantity  of  clay  of  the  proper  sectional  area  and 
sufficient  length  to  form  say  twelve  bricks  has  b^en  expressed 
from  the  kneading  machine  and  delivered  on  to  the  table  of  the 

(»)  12  W.  R.,  723. 
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machine  about  to  be  described,  the  proper  length  to  form  from 
eight  to  twelve  bricks  is  first  cut  off  by  means  of  a  vertical  wire 
or  wires  mounted  in  a  reciprocating  frame  which  is  capable  of 
moving  to  and  fro  on  guides  aflSixed  to  the  side  standanls  or 
other  suitable  part  of  the  machine.  The  proper  length  of  clay 
having  been  thus  cut  off,  the  lump  is  next  pushed  forward 
against  a  series  of  fixed  wires,  whereby  it  is  divided  up  into 
bricks  of  the  usual  and  proper  dimentions.  This  pushing  for- 
571]  ward  of  the  lump  of  clay  is  effected  by  means  of  a  *8econd 
moveable  frame  or  table,  to  which  is  adapted  a  series  of  sepa- 
rate blocks  or  pistons,  which  as  they  advance,  push  forward  the 
clay  against  and  past  the  fixed  wires.  This  advance  of  the  clay 
is  effected  by  means  of  a  hand  lever,  or  by  means  of  a  rack  and 

Einion  motion,  which  is  acted  upon  by  a  winch  handle  or  a 
and  wheel.  If  desired,  the  vertical  wires  against  which  the 
clay  is  pressed  in  order  to  divide  it  into  bricks  may  have  a  slight 
upward  motion  given  to  them,  so  that  the  operation  of  dividing 
the  clay  may  be  effected  by  means  of  a  kind  of  drawing  cut." 
The  specification  then,  after  describing  the  machine  by  refer- 
ence to  drawings,  concluded  as  follows  :  Having  now  described 
my  invention  of 'improvementsin  machinery  for  making  bricks,' 
and  having  explained  the  manner  of  carrying  the  same  into 
effect,  I  claim  as  the  invention  secured  to  me  by  letters  patent 
the  arrangement  and  construction  of  parts  herein  set  forth  for 
cutting  clay  into  bricks.  I  claim  particularly  cutting  the  clay 
into  the  form  of  bricks,  by  forcing  the  clay  forwards,  by  means 
of  a  pushing  board  or  otherwise,  against  a  series  of  fixed  wires 
so  arranged  that  the  clay  is  pushed  or  forced  past  the  wires  on 
to  a  moveable  board  provided  with  handles,  so  that  twelve  or 
any  other  convenient  number  of  bricks  may  be  removed  at  the 
same  time.'* 

By  the  8th  paragraph  of  his  bill,  the  plaintiff  alleged  that  in 
January,  1869,  he  discovered  that  the  defendants  had  made  and 
sold  a  machine  which  contained  all  the  special  improvements  in 
the  plaintiff's  machine,  and  was  a  fraudulent  imitation  of  it. 
He  alleged  that  in  the  defendants'  machine,  supposing  a  quan- 
tity of  clay  of  the  proper  sectional  area  and  of  the  proper  length 
to  make  say  twelve  bricks  had  been  expressed  from  the  kneadiirg 
machine,  it  was  delivered  on  to  a  table  of  the  same  character, 
and  in  the  same  manner  as  shown  in  the  plaintiff's  specifica- 
tion ;  that  in  the  defendants'  machine  the  proper  length  to  form 
from  eight  to  twelve  bricks,  was  first  cut  off  by  means  of  a  wire 
mounted  on  a  guide  affixed  to  a  bottom  centre,  the  only  differ- 
ence being  that  the  wire  acted  radially  and  not  vertically,  which 
was  only  a  colorable  difference,  and  that  in  the  defendants' 
machine,  the  proper  length  of  clay  having  been  cut  oft'  by  the 
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radial  wire,  the  lump  was  pushed  forward  so  as  to  be  opposite 
to  a  series  of  fixed  wires  which  were  fastened  to  a  moveable 
frame,  in  which  respect  there  was  *colorable  difference  [572 
between  the  two  machines,  as  the  cutting  of  the  lump  in  the 
defendants'  machine  was  effected  by  the  passage  of  the  wires 
through  it,  whereas  in  the  plaintiff' 's  machine  the  lump  of  clay 
was  driven  by  a  moveable  pushing  board  through  the  wires;  in 
which  particular  the  defendant's  contrivance  was  not  an  im- 
provement on  the  plaintiff's  invention. 

The  defendants  admitted  by  their  answer  the  points  of  simi- 
larity allei^ed  by  the  8th  paragraph  of  the  bill,  but  alleged  that 
the  plaintiff,  by  his  specification,  did  not  make  any  claim  to  the 
effecting  those  operations  by  machinery,  and  that  they  had  been 
performed  by  brickmaking  machines  which  were  in  use  before 
the  plaintiff's  patent.  They  admitted  the  utility  of  the  inven- 
tion to  which  the  plaintiff  laid  claim,  but  denied  that  he  was 
the  first  or  true  inventor,  and  alleged  that  it  was  known  and 
used  in  the  country  before  his  patent. 

One  of  the  two  inventions  which  were  chiefly  relied  upon  by 
the  defendants  as  invalidating  the  plaintiff's  patent  for  want  of 
novelty  was  a  machine  patented  by  Dahlke  in  1863.  Dahlke^  by 
his  provisional  specification,  said  :  ''This  invention  consists  in 
mounting  upon  a  frame,  with  wheels  for  traveling  on  rails  or 
trams,  a  set  of  rollers  covered  by  an  endless  belt,  which  belt 
receives  the  clay  as  it  is  expressed  from  a  moulding  machine. 
At  a  further  end  of  the  rollers  other  rollers  are  fixed,  and  over 
them  a  frame  capable  of  traverse  motion.  Between  the  endless 
belt  and  traverse  frame  a  cutting  wire  or  blade  is  placed,  and 
the  far  end  of  the  traverse  frame  is  provided  with  a  door,  which 
usually  remains  closed,  but  which  may  be  opened  when  required. 
The  endless  belt  rollers  and  the  traverse  frame  are  all  connected 
to  the  wheeled  frame,  and  capable  of  being  moved  to  and  fro. 
On  the  clay  being  fed  from  the  moulding  machine,  it  travels 
along  the  endless  belt,  and  its  outer  ends  abut  against  the  door 
before  mentioned.  The  cutter  is  then  brought  into  action,  and 
severs  the  clay  between  the  endless  belt  and  that  contained  in 
the  traverse  frame.  Then  the  traverse  frame  is  pulled  out  later- 
ally, whereby  the  clay  is  brought  into  contact  with  say  three 
cutting  wires  or  blades,  and  the  three  portftns  of  clay  so  cut, 
are  removed,  ready  for  being  stacked."  It  appeared  that  this 
invention  had  been  found  practically  unserviceable,  and  itnever 
t-anie  into  use. 

*T!ie  other  invention  relied  upon  was  a  machine  stated  [573 
to  have  been  by  the  defendants,  and  exhibited  at  their  works 
in  1864.  One  of*  the  defendants,  being  in  (rcrnviiiy  in  1863, 
brought  home  with  him  a  description  of  a  machine  invented  by 
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Sitchsmberg^  which  was  similar  to  DafUke^s  machine.  The  de 
fendaiits  stated  that,  towards  the  letter  end  of  1864,  thej  made 
a  working  model  of  this  machine,  with  this  variation,  that  they 
substituted  a  plane  table  for  the  roUars  and  that  this  machine 
was  shown  at  their  works  to  a  great  number  of  engineers  and 
brickmakers.  It  did  not  appear,  however,  that  it  was  considered 
by  them  to  be  practically  usfeful,  and  a  witnesss,  who  had  been 
employed  to  exhibit,  deposed  that  it  was  very  laborious  to  work 
it,  and  that  if  it  had  been  adapted  to  cut  six  bricks,  the  labor 
would  have  been  so  great  that  one  man  could  not  have  worked 
it  at  all. 

In  1866  Mr.  Dixsee^  then  a  partner  in  the  defendants'  firm, 
took  out  a  patent  for  a  machine  for  cutting  bricks,  but  it  con- 
tained no  moveable  board  for  receiving  the  bricks,  and  was  in 
other  respects  so  materially  diiiereiit  from  that  of  the  plaintiff, 
that  it  was  not  suggested  that  it  was  an  anticipation  of  it 

Vice  Chancellor  Bacon  having  dismissed  the  bill  with  costs  (*), 
the  plaintiff  appealed. 


O  1873.  Jan.  18. 

Ser  James  Bacon,  V.C.  : 

Many  authorities  have  been  referred 
to,  and  the  decisions  of  Judges  of  the 
greatest  eminence,  in  cases  of  the  ut- 
most interest,  have  been  quoted.  It  is 
needless  for  me  to  say  tliat  I  listen  to 
and  consider  those  authorities  with  un- 
bounded respect  and  deference.  The 
principles  of  the  law  applicable  to  the 
subjects  with  which  tliey  deal  are, 
however,  much  older  than  any  of  those 
cases.  Uighly  valuable  as  the  cases 
are,  inasmuch  as  they  contain  unquali- 
fied recognition  of  well  established  prin- 
ciples, their  great  interest  consists 
rather  in  the  admiration  which  is  ex- 
cited by  the  clear,  nervous,  forcible 
manner  in  which  the  terms  of  the  law 
are  expressed  —  by  the  dialectic  skill 
which  is  displayed  —  in  many  of  such 
judgments,  than  in  any  addition  which 
those  judgments  contribute  to  the  pre- 
viously existinjr  law  on  the  subjects  to 
which  they  relate.  Possessing  those 
characteristics,  it  is  not  surprising  that 
they  are  referred  to  an(^  quoted  when- 
ever occasion  requires.  But  1  am  satis- 
fied that  none  of  the  Judges  who  have 
been  mentioned  in  the  course  of  the 
argument  imagined  they  were  laying 
down  any  new  law,  or  doing  more  than 
state  in  their  own  forcible  style  the 
rules  and  axioms  of  that  law  which 
they  knew  to  exist,  and  the  application 
of  that  law  to  the  particular  cases  then 
before  them. 


The  law  upon  the  subject  of  patents 
is  clear  and  simple.  Long  before  the 
Statute  of  Monopolies,  it  waa  decided  at 
common  law  that  the  royal  prero^tive 
authorized  the  grant  of  a  patent  or 
monopoly  to  any  man  '*who,  by  his 
own  wit  and  invention,  did  bring  any 
new  trade  into  the  realm,  or  any  engine 
tending  to  the  futherance  of  a  trade 
that  was  never  used  before." — Hoy's 
Reports,  p  182. 

In  the  2l8t  year  of  the  reign  of 
James  I,  an  Act  (21  Jas.  1,  s.  6)  was 
passed,  which  is  commonly  called  the 
Slatvte  of  Monopolies,  of  which  the 
6th  section  protects  letters  patent  for 
"  the  sole  working  of  new  manufactures, 
to  the  true  and  first  inventors  of  such 
manufactures,  which  others,  at  the  time 
of  making  such  letters  patent,  shall  not 
use."  And  this  statute  has  been  always 
held  and  rightly  considered  not  to  in- 
troduce a  new  law,  but  to  be  declaratory- 
of  the  common  law,  and  simply  to  ex- 
empt patents  which  were  good  at  com 
mon  law  from  the  penalty  which  the 
statute  imposes  upon  such  patents  as 
were  therebv  prohibited  (3  Co.  Inst,  c. 
85,  pp.  181,  184). 

Numerous  as  have  been  the  cases 
wliich  have  since  been  decided  on  the 
subject  of  patents,  the  law  thus  esta- 
blished has  never  been  in  any  degree 
departed  from  or  lost  sight  of. 

Tiie  reasons  and  principle  of  the  law 
are  as  obvious  as  its  expression  is  dis> 
tinct  and  plain. 
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*Mr.  Webster,  Q,C.,  Mr.  Higgins,  Q.C.,  and  Mr.  R.  Mel-lo74: 
vW£j  for  the  appellant. 

Mr.  Fooks,  Q.C.,  and  Mr.  Aston,  Q.C.,  for  the  defendants. 


A  petitioner  for  a  patent  alleges  to 
the  crown  tliat  he  has  made  a  new  and 
useful  discovery.  As  a  just  reward  for 
such  discovery,  assuming  the  allegation 
to  be  true  the  crown  grants  him  the 
exclusive  use  of  his  invention.  If  the 
allegation  turns  out  to  be  untrue,  the 
grant  becomes  void.  The  validity  of 
the  patent  in  this  and  in  all  other  cases 
must  defend  upon  the  fact  whether  the 
alleged  invention  is  or  is  not  new,  and 
upon  the  establishment  of  that  fact  this 
case  must  be  determined. 

Now,  in  endeavoring  to  determine 
the  question  of  fact  thus  rained,  I  must, 
observe  that  it  is  obviously  impossible 
to  reconcile  the  confiicting  statements 
of  the  witnesses  respecting  the  Sachten- 
berg  machine,  said,  on  the  plaintiffs 
behalf,  to  have  been  made  at  the  end  of 
1866  and  the  early  part  of  1867,  and 
by  the  defendants'  witnesses  to  have 
been  made  in  1864  and  1H65.  It  has 
occurred  to  me  as  possible  that  the 
workmen  —  J^tuUand,  the  Westacotfs 
and  others — may  be  mistaken  in  the 
date  which  they  assign  to  the  opera- 
tions in  which  they  were  engaged  ;  and 
as  it  has  been  proved  that  a  machine  of 
the  like  kind  was  made  at  the  works  in 
October,  1866,  and  sold,  and  sent  to 
America,  that  all  that  they  have  said 
on  the  subject  may  be  true  with  respect 
to  that  machine.  But  although  I  am 
unwilling  to  8up])ose  that  any  of  these 
witnesses  have  been  f^uilty  of  wilful 
misstatements,  it  would  be  unsafe  to 
rest  my  opinion  on  any  speculative 
mode  of  reconciling  their  statements 
with  the  facts  proved.  Having,  how- 
ever, carefully  considered  tlie  printed 
depositions,  and  having  had  the  still 
more  sa'ti.** factory  opportunity  of  ob- 
serving the  manner  in  which  the  wti- 
nesses  orally  examined  have  given  their 
testimony,  and  being  compelled  to  form 
a  conclusion  as  to  the  matters  of  fact 
which  are  involved  — and  in  this  respect 
to  discharge  the  function  of  a  jury  —  I 
must  say  that  it  is  proved  to  my  satis- 
faction that  the  statements  of  the  de- 
fendantH  Ulftf/fon  anl  Btirdfit.and  their 
witnesses  BodiiKin,  Bell,  Petir,  f'layton, 
and  Hard  man,  as  to  the  tinip  when, 
and  the  circjimf<t«»<v8  under  which,  the 
Sachsenberg  machine  was  cnjistructed 
and  publicly  used,  and  a.i  to  iliu  manu- 


facture and  sale  of  a  similar  machine  in 
1866,  corroborated  as  they  are  by  the 
production  of  the  original  drawings 
made  by  BarUett — the  working  draw- 
ings made  by  Bodman  and  executed 
by  Bell  —  the  entries  in  Dixaee'a  books 
and  the  invoice  in  Clayton* s  handwrit- 
ing, and  the  memorandum  of  the  ship- 
ment to  America  by  Peter  Clayton  — 
are  to  be  relied  on  in  preference  to  those 
of  the  plaintiff's  witnesses ;  and  I  can- 
not therefore  hesitate  to  find,  as  a  fact, 
that  this  Sackaenberg  machine  was  made 
and  used  before  the  date  of  the  plaint- 
iff's patent.  Nor  can  I  hesitate  to  be- 
lieve that  Mr.  Andrew  Murray  is  mis- 
taken in  the  conclusion  which  he  draws 
from  his  inspection  of  the  machine  on 
two  occasions  he  mentions  after  the 
sale  had  commenced,  or  doubt  that  no 
more  was  done  to  the  machine  on  those 
occasions  than  that  which  is  described 
by  Bodman,  find  is  of  no  substantial  im- 
portance. The  plaintiff's  charge,  there 
fore,  that  the  defendants  fraudulently 
caused  the  machine  to  be  altered,  in 
my  opinion  wholly  fails  proof. 

Now,  turning  to  the  plaintiff's  speci 
fication,  let  us  see  what  it  asserts  and 
describes.  It  asserts  the  plaintiff  to  be 
the  inventor  of  improvements  in  ma 
chinery  for  making  bricks,  and  that 
such  invention  relates  more  particularly 
to  the  mechanical  appliances  for  cutting 
the  clay  as  it  pasfies.  into  bricks  of  the 
desired  shape  and  dimensions.  Neithei 
here  nor  in  any  other  part  of  the  speci- 
fication is  any  mention  made  of  any  pre- 
viously  existing  machinery  for  making 
bricks,  It  may  mean  some  or  all  of 
such  machinery,  and  neither  here  noi 
elsewhere  does  the  plaintiff  state  the 
nature  of  any  particular  improvement 
made  by  him.  It  goes  on  to  describe 
the  effect  and  operation  of  the  improve- 
ments :  "  A  sufficient  quantity  of  clay 
being  expressed  from  the  kneading 
machine,  and  delivered  on  to  the  table 
to  be  described,  the  proper  length  to 
form  from  eight  to  twelve  bricks  is 
first  cut  off  by  means  of  a  vertical  wire." 
In  SacItMfnbrrg's  much  in  e,  "  to  separate 
the  stream  of  clay  a  piece  is  cut  off  by 
means  of  a  fine  steel  wire."  In  I)(UUke*8 
s]>o<'ificati()n,  "  between  the  endless  belt 
and  transverse  frame  a  cutting  wire  is 
placed,  which  severs  the  clay  between 
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575]     *Mr.  Webster,  in  reply. 

The  following  cases  were  referred  to  :  Jones  v.  Pearce  (') ;  Crewe 
V.  Price  (*) ;  Huddart  v.  Grimshaw  (^) ;  Daw  v.  jBfey  (*) ;  Lister  v. 
Leather^) ;  Cannmgton  v.  Nuttall  (^) ;  HUl  v.  i?m;<5  (^) ;  JVelsoti  v. 
576]  *^^^^5  0  ;  P^irkes  V.  AS/ct'tTi^  (^) ;  Brook  v.  ^5/071  (*'^) ;  Oirpcn- 
ier  V.  iSmiV/i  (")  Steady,  Williams  (**) ;  Hoasthill  Coat  and  Iron  Com- 
pany V.  Neilson  (*^) ;  Foxwell  v.  Bostock  (^*). 

the  endless  belt  and  that  contained  in 
the  transverse  frame."    The  plaintiff 


says,  "  The  proper  length  of  clay  being 
thus  (i.  e.  by  means  of  the  vertical  wire) 
cut  off,  the  lump  is  next  pushed  for- 
ward against  a  series  of  fixed  wires, 
whereby  it  is  divided  into  bricks."  In 
Sachsenberg's  description,  -'the  length 
of  the  piece  of  severed  clay,  forming 
the  thickness  of  three  bricks,  is  now  on 
a  second  horizontal  sliding  frame,  which 
is  pushed  or  pulled  quickly  throujjh  on 
the  carhege  between  two  fixed  parallel 
steel  wires,  which  causes  the  cutting  of 
the  piece  of  clay  into  three  separate 
bricks  ready  then  to  be  taken  into  the 
shed  for  drying."  In  Dahike,  after  the 
mass  of  clay  has  been  severed,  **  the 
transverse  frame  is  pulled  out  laterally, 
whereby  the  clay  is  brought  into  con- 
tact with  say  three  cutting  wires  or 
blades,  and  the  three  portions  of  clay  so 
cut,  say  bricks,  are  removed  ready  for 
stAcking."  In  Branham's  specification 
the  "  clay  is  divided  by  wires  into  the 
size  of  bricks,  and  by  the  aid  of  the 
boards  conveyed  into  the  drying  room." 
In  Cookson  and  JJfmiers,  the  plastic 
material  is  forced  "through  dies  of 
the  requisite  shape  on  to  tables  where 
it  is  cut  into  pieces  of  proper  length  by 
wires  mounted  in  a  traversing  frame." 
In  Dixsees  the  cutting  wires  are  fixed  in 
a  frame,  "  and  whon  the  frame  is  moved 
from  one  yido  to  the  other  the  wires 
pass  through  the  clay." 

So  far,  therefore,  the  means  employed 
in  the  several  inventions  are  substan- 
tially the  same,  and  the  result  is  exactly 
the   same.     But  in  the  description  of 


past  the  fixed  wires  on  to  a  board 
placed  at  the  part  indicated  of  the  table. 
The  clay  will  thus  be  left  in  the  form 
of  bricks,  and  the  lot  may  be  removed 
at  once  by  lifting  up  the  board  on 
which  they  are  placed,"  Much  was 
said  in  the  course  of  the  argument  as 
to  this  particular,  and  it  was  said  that 
this  operation,  by  avoiding  the  risk  of 
spoiling  the  bricks  by  handling,  would 
support  the  patent.  It  is  however  clear 
that,  in  the  other  patents,  whether  the 
clay  be  pushed  against  the  wires  or  the 
wires  forced  through  the  bricks,  the 
result  is  the  same ;  there  must,  of  ne- 
cessity, be  in  each  case  something  to 
uphold  the  bricks ;  it  is  not  nece^ssary 
that  they  should  in  any  case  l)e  n*- 
moved  by  hand ;  and  Dixsee's  invention 
is  distinctly  stated  to  provide  lateral 
supports  for  the  bricks,  so  that  *•  the 
cutting  wires  are  prevented  from  break- 
ing the  bricks  or  pressing  them  out  of 
shape." 

I  do  not  stop  to  notice  the  statement 
of  Mr.  Bratmcell  that  the  alteration  of 
the  arm  by  which  the  push  board  is 
made  to  cut,  has  been  altered  in  the 
plaintiff's  model,  No.  4,  so  as  to  be 
materially  different  from  that  described 
in  the  specification  ;  nor  is  it  necessary 
advert  to  the  plaintiff's  claim  for  "  a 
moveable  board  provided  with  handles,"' 
since  it  has  been  abundantly  proved 
that  moveable  boards  for  the  same  pur- 
pose are  an  old  and  well  known  con- 
trivance ;  and,  indeed,  the  claim  is,  a^ 
1  have  said,  given  up  as  a  substantive 
thing  although  the  plaintiff  still  claims 
it   as   a  part  of  his  invention.      But. 


the  plaintiff's  drawings  which  form  a  having  examined  and  considered  with 
part  of  his  si)ecification,  he  menti(ms  a  the  utmost  attention  the  plaintiff's  and 
pushing  board  which  he  says  is  "  moved     the  other  specifications  and  drawings,  I 


pushing 

forward,  and   pours  the  lump  of  clay 

(')  1  Webs.  Pat.  Cas.,  122. 

(»)  Ibid.,  393. 

(»)  Ibid.,  85. 

(*)  Law  Rep.,  3  Eq.,  496. 

(•)  8  E.  &  B.,  1004. 

(')  Law  Rep.,  5  H.  L.,  205. 

(')  4  D.  F.  &  J.,  288. 


am  unable  to  discover  a  trace  of  novelty 

C)  Law  Rep.,  5  H.  L.,  1. 

(»)  Law  Rep.,8  Eq.,  358;  lb., 5  Ch.,36. 

('")  8  E.  &  B.,  478. 

(")  9  M.  &  W.,  300. 

(")  7  Man.  &  G..  818. 

(•^)  9  CI.  &  F.,  788. 

('*)  12  W.  R.,  723. 
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*May  20.  Sir  W.  M.  James,  L.J.,  after  stating  the  [577 
nature  of  the  suit,  and  giving  a  summary  of  the  evidence  that 
the  plaintiff's  machine  was  novel  and  uusefl,  continued : 

There  being,  then,  this  proof  of  the  utility  and  of  the  de  f<tcto 
♦novelty  of  the  plaintiff's  invention,  it  is  necessary  to  con-  [578 
sider  whether  that  novelty  is  dejure  as  well  as  defudo^  that  is  to 
say,  whether  there  has  been  any  such  anticipation  of  the  inven- 
tion, either  by  any  former  patent  or  by  any  former  user  of  any 
of  any  other  machine  as  to  invalidate  his  rii^iit  to  the  protection 
of  the  patent  law.  Kow  it  will  be  convenient,  before  consider- 
ing that,  to  see  what  is  the  true  construction  of  the  plaintiff's 
specification,  and  what  it  is  that  he  has  claimed  by  it.  [His 
Lordships  here  read  the  material  parts  of  the  specification,  as 
given  above.] 

Now  I  am  of  opinion  that  the  plain  meaning  of  that  specifica- 
tion is  that  the  plaintiff  claims  the  machine,  that  he  claims  the 
combination  as  the  means  of  enabling  him  to  produce  this  re- 
sult, namely,  that  the  workman  can  by  one  turn  of  the  wrist  at 
once  cut  a  mass  of  clay  into  twelve  or  more  bricks,  put  upon  a 
board  so  that  they  may  be  removed  from  there  to  the  drying 
place  without  ever  being  touched  by  the  hand  of  the  operator. 
The  claim  is  not  to  any  particular  part ;  it  is  not  a  claim  to  the 
wire  for  cutting,  because  everybody  knows  that  wire  will  cut  a 
plastic   substance;    nor  to  the   forcing  the   phistic   substance 


iu  the  machinery,  or  in  the  means  of 
applying  it,  or  in  the  results  produced 
by  its  employment.  That  the  ])lHintitf' s 
machine  is  capable  of  producing  from 
eight  to  twelve  bricks  at  one  operation 
cannot  be  ol  importance,  since  by  in- 
creasing the  size  of  the  frame  or  table 
(and  the  word  seems  to  be  convertible) 
and  by  adding  to  the  number  of  cutting 
wires,'  the  number  of  bricks  produced 
may  be  just  such  as  the  manufacturer 
thinks  fit. 

But  then  it  has  been  argued  very 
strenuously  on  the  part  of  the  plaintiff 
and  indeed  the  argument  in  reply 
was  chiefly  directed  to  this  point — thut. 
notwithstanding  all  the  facts  proved, 
the  plaintiff's  invention,  consisting  of  a 
combination  of  mechanical  principles 
and  agents  not  in  themselves  new,  but 
consisting  of  "  the  arrangement  and 
construction  of  the  parts  described  "  in 
tbe  specification  and  drawings,  such  ar- 
rangement and  construction  so  claimed 
by  hira  would  support  his  patent ;  and 
in  support  of  this  argument  great  stress 
Vas  laid  upon  the  facti*  proved  by  the 
plaintiff's  witnesses  —  that  the  bricks 
made  by  his  machine  were  worth  2/», 
3  Eng    Rep.]  (JG 


per  thousand  more  than  any  others 
and  that  it  could  produce  from  3000  to 
5000  more  bricks  per  diem  than  any 
other  machine  with  which  the  wit- 
nesses  were  acquainted ;  and  there 
were  many  of  such  witnesses,  well 
acquainted  with  brick  making  and  with 
the  machines  employed  in  that  manu- 
facture, who  spoke  of  the  plaintiff's 
machine  in  terms  of  unqualified  com- 
mendation, and  said  that,  according  to 
their  knowledge,  it  was  a  novelty,  and 
an  imj)rovement  upon  all  the  brick- 
making  machines  with  which  they 
were  acquainted.  But,  assuming  all 
this  to  be  true.  I  do  not  think  it  can 
therefore  be  held  that  the  ])laintiff  is 
entitled  to  the  monopoly  which  the 
patent  purports  to  grant.  No  doubt  a 
combination  of  things  not  in  them- 
selves new,  but  which  combination  is 
perfectly  new  in  the  form  in  which  the 
inventor  has  cast  it,  and  producing  new 
and  more  beneficial  results,  may  be 
the  subject  of  a  ])atent:  Iluddurt  v. 
Grimshaio  ( Webster' a  Patent  Cases. 
So).  But  I  am  aware  of  no  case  in 
which  it  has  been  held  that  the  mere 
arrangement  of    common    elementary 
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agoinpt  the  wire,  because  everybody  knows  that  whether  you 
mr^vft  the  stibstance  or  move  the  cutting  instrument  you  produce 
a  iivnnion  in  that  way.  It  is  not  a  claim  for  the  table,  any  more 
than  for  the  legs  of  the  table,  or  anything  else  tliatfurms  apait 
579.1  of  the  machine.  It  is  a  claim  for  *the  entire  machine, 
produced  by  the  arrangement  and  construction  of  the  parts 
thereinbefore  set  forth. 

That,  then,  being  the  claim,  let  us  see  whether  it  has  been  in 
any  manner  anticipated.  The  only  things  upon  which  any  great 
stress  has  been  laid  before  us  are  Dahlke's  patent,  and  the  ma- 
chine called  the  "  German  machine,"  being  in  truth  another 
Form  of  Dahlke's  machine,  which  is  said  to  have  been  in  use  at 
the  works  of  the  defendants,  parriy  during  the  time  of  his  part- 
acr,  who  was  an  intermediate  owner  before  he  resumed  his  pos- 
session of  it. 

[Hiiri  Lordships  then  read  the  material  parts  of  Da  kike's  spe- 
cificat'ion,  which  described  a  complicated  apparatus,  from  which 
the  bricks,  after  having  been  cut,  were  taken  away  by  hand,  and 
claimed  the  combination  as  the  subject  of  the  patent.] 

It  is  quite  clear  to  my  mind  that  the  invention  of  JDa hike's  is 
a  thing  so  substantially  ditterent  in  its  principle,  and  all  its  de- 
tails, from  that  of  the  plaintiff,  that  if  it  were  made  to-day  fov 
the  first  time  it  could  not  be  considered  as  an  int'ringement  ot 
the  plaintiiF's  patent.     The  onl}'  similarity  that  T  can  find  in 

mechanical  materials,  and  tlie  construe-  that  the  plaintiff's  invention  is  an 
tion  by  means  of  such  arrangement  of  improvement.  The  law  applicable  to 
a  machine  whicli  produces  no  other  this  subject  is  stated  in  most  clear 
result  than  that  wliich  had  been  pre-  terms  by  Lord  WcMbury  in  his  judg- 
viously  accomplished  by  other  mecha-  ment  in  Fox}tdl  v.  BosUtck  (12  W.  K., 
nical  arrangements  and  construction,  723).  It  was  said,  indeed,  that  the 
would  support  a  patent.  If  it  were  so,  question  there  decided  related  to  an  ex- 
there  would  be  no  protection  to  the  tremely  complicated  machine,  and  no 
public  or  to  earlier  patents  against  the  doubt  that  was  bo  ;  but  the  decision 
ingenuity  of  any  artisan  who  might  wasuponaprincipleof  law,  which  must 
have  the  skill  to  arrange  the  old  media-  be  the  same  to  whatever  subject  it  may 
nism  in  a  new  shape,  and  thereby  to  be  applied. 

appropriate  to  himself  the  fruits  of  pre-  [iJi.s  Honor  read  a  passage  from 
vious  inventors  in  the  proper  sense  of  Lor!  ''':fi'ury*8  judgment,  and  con- 
that  term,  so  that  the   privilege  and  tinued :] 

reward  which  the  law  only  concedes  to  With  this  very  clear  exposition  of 

art  and   wit  and   invention  might  be  the  law,  founded  as  it  is  upon  the  aut ho- 

bestowed  upon  mere  skill  in  handicraft,  rity  of  many  decided  cases,  I  am  bound 

If,  however,  there  were  in  this  in-  to  hold,  as   I   do,  that  the   plaintiff'V 

stance  any  such  novelty  in  the  arrange-  specification   is   insufficient  in   the  re- 

ment  adopted  by  the  plaintiff  as  would  spect  I    have    last    mentioned.      And 

give  to  what  is  called  his  invention  the  upon  this  ground  —  but  not  njmn  this 

character  of  an  art,  it  is  neitlier  shown  ground  alone  —  I  am  of  opinion,  having 

by  the  evidence,  nor  is  it   stated   in  rt^gard  to  the  pleadings  and  to  the  evi 

terms  in  the  specification,  which  con-  dence  in  this  cause,  that,  for  the  rea- 

tains  m  mention  of  or  reference  to  any  sons  I  have  endeavored  to  express,  the 

previous  machines  or  mode  of  operating  plaintift''s  suit  fails,  and  his  bill  must " 

upon  which  it  is  eissumed,  under  the  be  diismissed, 
vague  generality  of  the  title  and  clami. 
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them  is  that  in  each  there  is  a  division  by  a  cutting  wire  of  a 
lump  of  clay  into  bricks,  and  that  that  division  is  effected  by 
means  of  the  pressure  of  the  clay  against  the  cutting  wire.  As 
I  said  before,  it  appears  to  me  a  matter  of  common  knowledge 
that  clay  can  be  cut  by  a  wire,  and  that  it  is  a  mere  matter  of 
arrangement  whether  you  cut  it  by  means  of  pressing  it  against 
the  wire,  or  letting  the  wire  press  through  the  materiaritself 
This  patent  of  J)am/ie'5,  afjer  having  hadf  a  fruitless  existence 
for  three  years  as  we  are  told  at  th6  bar,  was  suffered  to  expire 
before  the  plaintiff's  patent  wns  taken  out. 

Now  we  come  to  deal  with  the  machine  w^hich  the  defendants 
say  was  used  in  their  works.  With  regard  to  that,  there  was  in 
the  Court  below  a  great'  mass  of  contradictory  and  utterly  irre- 
concilable evidence ;  and  it  was  quite  clear  that  the  witnesses 
on  one  side  or  the  other  were  not  speaking  the  truth.  The  Vice- 
Chancellor  came  to  the  couclusion  that  the  weight  of  evidence 
was  in  favor  of  the  defendants  and  their  witnesses  as  to  the  time 
at  which  this  machine  was  made  and  used  at  the  defendants' 
works.  The  plaintiff's  counsel  before  us  he  has  thought  it  best 
not  to  invite  us  to  *reconsider  that  matter,  and  has  in  fact  [580 
said  that,  according  to  his  view  of  the  case,  it  is  wholly  imma- 
terial, and  that,  in  some  aspects  of  the  case,  the  defendants'  ac- 
count of  that  machine  is  strong  evidence  indeed  in  support  of 
the  plaintift''8  case.  One  of  the  defendants  says  that  he,  or  a 
person  representing  him,  was  in  Germ/im/  in  the  year  1863  or 
1864,  and  there  saw  the  Sctchsenberjj  machine,  or  a  description 
of  it,  and  he  thought  it  worth  while  to  bring  home  with  him 
the  German  description  of  it,  which  he  has  produced  in  evidence. 
This  machine  is,  in  fact,  the  same  as  Dahlke's  ;  and  the  defend- 
ant says  that,  from  the  description  which  he  brought  home,  a 
machine  was  made  at  the  latter  end  of  the  year  1864,  but  made 
with  this  variation,  that  finding  the  rollers  cumbersome  and 
useless,  he  substituted  for  them  a  table,  which,  he  says,  answered 
the  same  purpose  as  the  plane  table  surface  in  the  plaintiff's 
patent.  He  says  that  the  defendants  made  that  machine,  and 
that  it  was  exhibited  at  work  to  a  great  number  of  engineers 
and  brickmakers.  It  does  not  appear,  however,  that  the  machine 
itself  was  a  machine  actually  made  for  sale.  It  was,  no  doubt,  a 
working  specimen  —  not  the  thing  itself,  which  he  wanted  to  sell, 
but  a  working  specimen,  for  which  he  was  ready,  ns  a  maker,  to 
take  orders.  S"ow,  of  all  those  machine  makers  and  engineers  and 
brickmakers  whom  he  represents  as  having  seen  the  thing  tried 
and  in  work,  not  one  has  been  called  to  prove  that  he  thought 
the  machine  of  the  slightest  utility.  One  witness  only  there  is 
who  says  that  he  was  in  the  habit  of  going  with  people  to  show 
them  the  defendants'  machines,  and,  amongst  others,  they  in- 
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spected  iii  his  presence  this  German  machine  ;  but  none  of  them 
would  buy  it,  because  the  common  table  cost  £4,  and  the  Ger- 
man machine  would  cost  £15.  That  seems  very  nearly  conclu- 
sive as  to  its  being  of  no  use;  for  if  it  had  substantially  save<l 
any  labor  in  the  process  of  brickmaking,  such  a  difteronce  of 
price  would  be  a  matter  of  no  importance  whatever.  There  is 
no  doubt  that  a  brickmaker  in  much  work  would  spend  <£11  or 
£15  over  and  over  again  in  order  to  get  a  machine  which  would 

{jive  him  the  slightest  probability  of  effecting  any  economy  in 
jis  work  No  machine  of  this  description  was  ever  bouirht ; 
and  upon  a  change  of  partnership  upon  MwClat/to/t  retiring, 
leaving  his  partner,  Mr.  Dixsee,  in  possession,  this  machine  and 
581]  another  were  valued  together  by  the  *()Utgoing  and  in- 
coming partners  as  worth  X3,  which,  probably,  was  hardly  tiie 
value  of  the  materials.  Then,  on  the  other  side,  there  is  the 
evidence  of  Newland,  who  says  that  it  was  an  entire  failure; 
that  it  was  utterly  useless  for  all  practical  purposes  whatever; 
that  when  he  was  working  it  for  the  purpose  of  showing  it,  he 
could  not  work  at  it  for  more  than  a  quarter  of  an  hour  or 
twenty  minutes  at  a  time  on  account  oT  the  labor  being  so  great, 
and  that,  in  his  opinion,  if  it  were  arranged  so  as  to  make  six 
bricks  at  once  instead  of  the  three  which  it  did  make,  it  wouhl 
be  utterly  impossible  for  a  man  to  %vork  it  at  all.  Other  wit- 
nesses gave  evidence  to  the  same  effect.  This  evidence  fully 
explains  why  the  thing  was  an  absolute  and  entire  failure,  be- 
cause the  merit  of  every  invention  of  this  kind  is  that  it  saves 
labor.  If,  then,  a  machine  requires  more  labor  to  work  it  than 
would  be  required  to  do  the  same  work  by  hand,  that  machine 
is,  as  described  by  the  witnesses,  a  perfectly  useless  and  abortive 
attempt  at  improvement.  On  the  other  hand,  there  is  the  evi- 
dence of  Mr.  Bmmwell  (and  perhaps  there  may  be  some  other 
witnesses  who  speak  to  the  same  effect)  that  he  has  seen  the 
machine  at  work,  and  thatit  is  "  a  perfectly  efficient  machine." 
We  have  seen  it  worked  here  in  the  Court,  and  no  doubt  in  one 
sense  it  is  an  efficient  machine  ;  it  does  cut  off' the  three  bricks, 
but  that  is  all  that  it  does.  There  is  nothing  whatever  to  conn 
tervail  the  evidence  that  it  is  practically  quite  useless.  Xow,  I 
am  not  aware  of  any  principle  or  authority  upon  which  the  ex- 
hibition of  a  useless  machine  which  turns  out  a  failure  can  he 
held  to  affect  the  right  of  a  patentee  who  has  made  a  successful 
machine,  although  there  may  be  a  degree  of  similarity  between 
some  of  the  details  of  the  two  machines.  This  question  is  not 
wholly  untouched  by  authority.  In  Jones  v.  Pcarce  (')  a  patentee 
had  patented  a  particular  wheel.  The  evidence  showed  that  a 
wheel  constructed  on  the  same  [)rincij)le  had  been  used  by  Mr. 

(»)  1  Webs.  Pat.  Caa.,  122. 
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Strutt  at  his  works  near  Derby,  first  on  the  road  for  a  long  time, 
and  afterwards  for  conveying  articles  of  farm  produce  from  his 
farm  to  the  works  ;  but  after  it  had  been  used  for  some  years  it 
had  been  put  aside,  and  when  worn  out  it  was  never  replaced. 
This  had  taken  place  some  years  before  the  plaintift*  had  taken 
out  his  patent.  There  had  been  the  public  use  of  these  wheels 
upon  *the  roads,  and  Mr.  Justice  Patleson  left  the  case  to  [582 
the  jury  in  these  terms :  "  If,  on  the  whole  of  this  evidence, 
either  on  the  one  side  or  the  other,  it  appeared  that  this  wheel, 
constructed  by  Mr.  StruiCs  order  in  1814,  was  a  wheel  on  the 
same  principles,  and  in  substance  the  same  wheel  as  the  other 
for  which  the  plaintiiFhas  taken  out  his  patent,  and  that  it  was 
used  openly  in  public  so  that  everybody  might  see  it,  and  he 
Lad  continued  to  use  the  same  thing  up  to  the  time  of  taking 
out  the  patent,  undoubtedly  then  that  would  be  aground  to  say 
that  the  plaintift'^s  invention  is  not  new,  and  if  it  is  not  new  of 
course  his  patent  is  bad,  and  he  cannot  recover  in  this  action. 
But  if,  on  the  other  hand,  you  are  of  opinion  that  Mr.  SlruU's 
was  an  experiment,  and  that  he  found  it  did  not  answer,  and 
ceased  to  use  it  altogether,  and  abandoned  it  as  useless,  and 
nobody  else  followed  it  up,  and  that  the  plaintiff's  invention 
which  came  afterwards  was  his  own  invention,  and  remedied 
the  defects,  if  I  may  so  say,  although  he  knew  nothing  of  Mr. 
SlrulCs  wheel  he  remedied  the  defects  of  Mr.  Slrutl's  wheel,  then 
there  is  no  reason  for  saying  the  plaintiii's  patent  is  not  good." 
Therefore,  if  there  were  defect«^  in  the  German  machine  which 
made  ii  useless,  and  the  plaintitt*  afterwards  made  a  machine  in 
which  those  defects  were  remedied  so  as  to  make  it  a  good  ma- 
chine instead  of  an  abortive  one,  he  would  be  entitled  to  main- 
tain his  patent. 

But  the  case  does  not  stop  there.  The  defendants  appear  to 
have  been  the  only  persons  in  England  who  knew  of  the  German 
machine.  It  had  attracted  their  attention  so  much  that  they 
brought  over  the  description  of  it  to  this  country ;  they  made 
one  of  these  machines,  improved  it,  and  tried  it,  and  having 
their  minds  applied  to  the  obtaining  the  same  object  or  a  similar 
object,  they  never  think  of  making  a  table  at  all  like  that  of  the 
plaintiff.  Instead  of  that,  they  make'a  machine  apparently  of 
considerable  merit,  which  is  known  as  Dixsee^s  machine.  This 
machine,  the  patent  of  which  is  before  us,  is  substantially  and 
materially  different  in  all  respects  from  the  plaintiff's  machine, 
and  it  has  not  been  suggested  to  us  that  it  is  an  anticipation  of 
the  plaintift*'s  machine.  Of  course  if  it  were  the  parties  would 
be  reversed,  because  Dlxsee's  patent  is  still  in  force,  and  the 
owner  of  it  would  be  filing  his  bill  against  the  plaintiff. 

[*His  Lordship  then  considered  the  evidence  given  by  [583 
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Mr.  BernaySy  an  assistant  civil  engineer  at  Chatham  Docki/ardj  slq 
to  a  trial  by  the  admiral!^  of  several  brickmaking  machines  in 
1865,  in  which  the  defendants  were  among  the  competitors,  and 
continued :] 

This  evidence  shows  that  the  defendants,  when  competing  for 
govenmicnt  work,  with  all  the  knowledge  they  possessed  from 
this  previous  user,  which  is  said  to  be  an  anticipation  of  the 
plaintift's  patent,  never  thought  of  anything  in  any  way  like  the 
machine  which  the  plaintiff  invented ;  and  it  is  scarcely  possible 
to  get  stronger  evidence  of  the  entire  novelty  of  the  plaintiff's 
machine.  The  machine,  too,  w^hen  produced,  is  so  simple  and 
so  completely  adapted  to  effect  its  object,  that  one  feels  disposed 
to  wonder  liow  people  could  have  gone  on  for  thousands  of  years 
making  bricks  without  ever  having  thought  of  it;  but  that  is 
the  case  with  many  noted  inventions  —  when  the' thing  is  once 
hit  it  seems  a  marvel  that  it  was  not  hit  before. 

Before  proceeding  to  consider  the  last  question,  that  of  in- 
fringement, it  is  necessary  to  refer  to  the  Vice-Chancellor's 
judgment.  His  Honor,  after  referring  to  the  evidence  of  the 
witnesses  who  spoke  of  the  plaintiff's  machine  in  terms  of  nn- 
'  qualified  commendation,  and  said  that,  according  to  their  know- 
ledge, it  was  a  novelty  and  an  improvement  upon  all  the 
brickmaking  machines  with  which  they  were  acquainted,  s«iys: 
"But,  assuming  all  this  to  be  true,  I  do  not  think  that  it  can 
therefore  be  held  that  the  plaintiff  is  entitled  to  the  monopoly 
which  the  patent  purports  to  grant.  No  doubt  a  combination 
of  things,  not,  in  themselves  new  but  which  combination  is 
ferfectly  new  in  the  form  in  which  the  inventor  has  cast  it;  and 
producing  new  and  more  beneficial  results,  may  be  the  sub- 
ject of  a  patent ;  but  I  am  aware  of  no  case  in  which  it  has  been 
held  that  the  mere  arrangement  of  common  elementary  me- 
chanical materials,  and  the  construction,  by  means  of  such  ar- 
rangement, of  a  machine  which  produces  no  other  results  than 
that  which  had  been  previously  accomplished  by  other  me- 
chanical arrangements  and  construction,  would  support  a  patent 
If  it  were  ^o,  tliere  would  be  no  protection  to  the  public  or  to 
earlier  patents  against  the  ingenuity  of  any  artisan  who  might 
have  the  skill  to  arrange  the  old  mechanism  in  a  new  shape,  and 
584]  thereby  to  *appropriate  to  himself  the  fruits  of  previous  in- 
ventors, in  the  proper  sense  of  that  term,  and  so  that  the  privileges 
and  reward  which  the  law  only  concedes  to  art,  and  wit,  and  in- 
vention, might  be  bestowed  upon  mere  skill  in  handicraft.'* 

I  find  it  very  difficult  to  reconcile  this  proposition  with  what 
has  been  said  by  many  judges  in  many  cases,  and  more  particu- 
larly in  the  case  of  Cmtte  v.  Pricr.  {*).     Now,  no  doubt  LVane  v. 
(')  1  Webs.  Pat.  Cas.,  893. 
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Price  has  been  questioned,  and  if  I  may  be  permitted  to  say  so, 
with  all  respect  to  the  very  powerful  tri  Dunal  which  decided  tFuit 
case,  I  have  never  been  satisfied  with  the  decision.  That,  how- 
ever, was  simply  because  1  could  not  see  how  the  word  "  com- 
bination could  be  properly  applied  to  the  introduction  of  a 
particular  kind  of  fuel  into  a  machine  which  had  been  patented  for 
the  use  of  every  kind  of  fuel  in  the  making  of  iron ;  and  neither 
I  nor,  so  far  as  I  am  aware,  any  other  judge  has  ever  questioned 
the  principles  upon  which  that  case  was  decided,  and  which  are 
thus  laid  down  in  the  judgment  of  the  court  delivered  by  Chief 
Justice  Tindale  (') : "  We  are  of  opinion  that  if  the  result  produced 
by  such  a  combination  is  either  a  new  article,  or  a  better  article, 
or  a  cheaper  article  to  the  public,  than  that  produced  before  by 
the  old  method,  that  such  combination  is  an  invention  or  manu- 
facture intended  by  the  statute,  and  may  well  become  the  sub- 
ject of  a  patent.  Such  an  assumed  state  of  facts  falls  clearly 
within  the  principle  exemplified  by  Abboll,  C.J.,  where  he  is  de- 
termining what  is  or  what  is  not  the  subject  of  a  patent,  namely, 
it  may,  perhaps,  extend  to  a  new  process  to  be  carried  on  by 
known  implements  or  elements  acting  upon  known  substances, 
and  ultimately  producing  some  other  known  substance,  but  pro- 
ducing it  in  a  cheaper  or  more  expeditious  manner,  or  of  a  better 
or  more  useful  kind.  And  it  falls  also  within  the  doctrine  laid 
down  by  Lord  Eldon^  that  there  may  be  a  valid  patent  for  a  new 
combination  of  materials  previously  in  use  for  the  same  purpose, 
or  even  for  a  new  method  of  applying  such  materials.  But  the 
specification  must  clearly  express  that  it  is  in  respect  of  such 
new  combination  or  application." 

That  being  so,  I  cannot  concur  with  the  Vice-Chancellor  in 
saying  that  the  patent  of  the  plaintifiT  was  to  be  invalidated 
upon  the  principle  which  he  has  laid  down,  because,  if  the  evi- 
dence *is  to  be  believed,  what  the  plaintiflt'  has  done  is  that  [585 
he  has  produced  a  thing  in  a  more  expeditious  manner,  in  a 
more  economical  manner,  and  of  a  better  quality.  We  have  then 
to  determine  whether  the  defendants'  machine  is  an  infringe- 
ment of  the  plaintiff's  patent  —  whether  it  is  a  reproduction  of 
the  plaintiflPs  machine  with  colorable  alterations,  with  the  use 
of  what  have  been  called  *'  mechanical  equivalents."  It  appears 
to  me  that  the  defendants  have  simply  made  a  transposition,  that 
is,  that  instead  of  moving  the  clay  against  the  wires  they  have 
made  the  wires  move  against  the  clay.  It  appears  to  me  that 
what  Mr.  Pole  has  said  on  the  subject  in  his  evidence  is  perfectly 
accurate.  He  describes  the  details  of  what  is  done  by  the  plaint- 
iff's machine,  and  what  is  done  by  the  defendants'  machine,  and 
he  says  this  amounts  simply  to  inverting  the  relative  motions 
(')  1  Webs.  Pat.  Cas.,  409. 
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of  the  parts  in  regard  to  each  other,  the  essential  action  and  the 
result  produced  being  identical  in  the  two  cases.  That  is  exactly 
the  case  of  a  colorable  variation.  This  machine,  which  was 
made  by  the  defendants  after  they  had  seen  the  plaintiflTs  ma- 
chine in  use,  effects  the  same  object;  but,  according  to  the  evi- 
dence (which  is  not  contradicted),  it  effects  it  by  an  enormously 
f greater  expenditure  of  power,  as  to  which  we  may  refer  to  the 
anguage  of  Lord  Ilalheiiey  in  Daw  v.  Eley  (*),  to  the  effect  that 
a  clumsy  imitation  of  a  patented  machine  or  a  patented  article 
may  be  an  infringement,  although  it  is  not  such  as  would  have 
been  an  anticipation  defeating  the  plaintiffs  right. 

Perhaps  I  ought,  before  parting  with  the  case,  to  refer  to  the 
observations  of  the  Vice-Chancel  lor,  that  the  plaintiff's  specifi- 
cation is  not  sufficient  upon  the  principles  laid  down  by  Lord 
Wesihury  in  FoxwcU  v.  Boslock  (^).  I  had  occasion  to  deal  with 
an  objection  grounded  on  FoxwcU  v.  Bosiock  in  the  case  of  Parkrs 
V.  Stccens  ('),  and  I  refer  to  what  I  said  in  that  case,  because  I 
find  it  was  in  substance  approved  of  and  affirmed  by  the  Lord 
Chancellor  on  appeal.  I  there  said:  '*It  is  obvious  that  a  pa- 
tentee does  not  comply,  as  he  ought  to  do,  with  the  condition  of 
his  grant  if  the  improvement  is  only  to  be  found,  like  a  piece 
of  gold,  mixed  up  with  agreat  quantity  of  alloy,  and  if  a  person 
586]  ^Icsiring  to  find  out  what  was  new  *and  what  was  claimed 
as  new,  would  have  to  get  rid  of  a  large  portion  of  the  specifica- 
tion, by  eliminating  from  it  all  that  was  old  and  common  place, 
all  that  was  the  subject  of  other  patents  or  of  other  improve- 
ments, bringing  to  the  subject  not  only  the  knowledge  of  an 
ordinary  skilled  artisan,  but  of  a  patent  lawyer  or  agent."  I  go 
on  to  say:  "After  all,  the  question  of  sufficiency  of  specifica- 
tion is  not  a  question  of  law,  it  is  a  question  really  of  fact  in  each 
particular  case.  In  this  case  I  am  of  opinion  that  the  patentee 
has  a  right  to  have  his  specification  of  1865  read  with  his  speci- 
fication of  1862 ;  and,  reading  them  together,  I  do  not  think  any 
maker  of  lamps  would  have  any  substantial  difficulty  in  ascer- 
taining what  was  claimed  under  the  general  description  of  the 
arrangement  and  combination  of  parts  hereinbefore  described 
and  represented  in  the  drawings  annexed."  Accordingly,  upon 
the  issue  of  the  validity  of  the  patent  and  the  sufficiency  of  the 
specification,  I  found  for  the  plaintiff,  although  I  found  for  the 
defendant  upon  the  question  of  infringment.  Both  sides  ajv 
pealed,  and  the  present  Lord  Chancellor,  in  his  judgment,  says : 
"  As  to  the  validity  of  his  second  patent,  which  has  been  dis- 
puted, there  is  a  clear  line  marking  off  the  old  from  the  new" 
(the  objection  was  that  the  plaintiff  had  Uiken  out  two  patents, 
each  of  them  for  improvements  in  the  same  direction  and  in  the 
O  Law  Rep.,  3  Ya\.,  490.  O  12  W.  R,  723  (')  I  aw  Rep.,  8  Eq..  558. 
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same  terras,  and  that  he  did  not  say  which  part  was  covered  by 
the  old  as  distinguished  from  the  new),  "in  a  manner  which 
conld  not  be  mistaken  by  anybody  properly  understanding  the 
English  language,  and  no  one  would  be  obliged  to  have  recourse 
'(>  further  investigation  (which  was  the  ground  of  the  decision 
h\  FoxweU  V.  Bosiock  (^)  )  in  order  to  knew  what  parts  he  might 
take  and  what  parts  he  might  not  take  under  each  patent.  I 
think,  therefore,  that  there  is  no  objection  to  the  specification 
upon  that  ground."  I  am  of  opinion  here,  on  the  same  princi- 
ple, that  there  is  no  valid  objection  to  the  specification,  founded 
on  the  decision  in  FoxweU  v.  Bostock^  even  if  the  specification 
were  objected  to  by  the  defendants  in  their  answer,  which  it  is 
not. 

Upon  the  whole,  I  am  of  opinion  that  the  plaintiff  has  made  out 
that  he  is  the  true  inventor  of  a  new  and  useful  invention,  that 
the  defendants  have  failed  to  make  out  any  objection  to  the  plaint- 
ift*'8  *specification,  and  the  defendants  are  proved  to  have  [587 
infi'inged  the  plaintiff's  patent.  Therefore,  I  am  of  opinion  thai 
the  Vice-Chailcellor's  decision  should  be  reversed,  and  that  in 
lieu  thereof  there  should  be  a  decree  for  a  perpetual  injunction 
against  the  defendants,  with  the  usual  consequential  direction 
as  to  the  account  to  be  taken. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors :  Messrs.  VaUance  ^  Vallance  ;  Messrs.  Wi'feon,  B'm- 
toWj  ^  CarpmaeL 

O  12  W.  R..  723. 


L.JJ.  May  3,  24,  1872. 

In  re  Imperial  Land  Company  of  Marseilles. 
Harris's  case. 

[Law  Beports,  7  Chancery  Appeals,  587.] 

Contract  —  Acceptance  by  Letter  —  Revocation  —  Allotment  of  Shares — Delegation 
of  Power  —  New  Condition. 

A  contract  is  complete  when  a  letter  has  been  posted  accepting  an  offer  which 
can  be  accepted  by  letter  so  sent. 

A  letter  of  application  for  shares  in  a  company  was  put  into  the  post,  and  was 
duly  received  by  the  directors.  A  committee  appointed  by  the  directors  allotted 
100  shares  to  the  applicant,  and  the  secretary  of  the  company  put  into  the  post  a 
letter  addressed  to  the  applicant  informing  him  that  the  shares  had  been  allotted 
to  him,  and  that  10  per  cent  interest  would  be  charged  on  the  balance  due  in  re- 
spect of  the  shares.  The  letter  was  duly  received  by  the  applicant,  but  before  he 
received  it  he  had  sent  hy  post  a  letter  declining  to  accept  any  shares : 

Held,  That  the  contract  was  completed  when  the  letter  announcing  the  allot- 
ment of  the  shares  was  put  into  the  post : 

Hdd,  that  under  the  articles  of  association  of  the  company,  the  allotment  of 
shares  by  a  committee  instead  of  by  the  whole  board  of  directors,  was  valid : 

Held,  that  the  provision  for  payment  of  interest  on  the  balance  was  not  a  new 
term  introduced  into  the  contract. 

3  Eng.  IIep.I  67 
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Decision  of  Malins,V.C.,  afllrmed. 

Dunlap  V.  Higgins  Q)  discussed. 

British  and  American  Telegraph  Company  v.  Gclwnf^  disapproved  of. 

In  February,  1866,  the  prospectus  of  a  company  in  Lcmdon^ 
called  the  Imperial  Land  Company  ofMarseilles^  Limited^  was  pub- 
lished, requiring  applicants  for  shares  to  pay  £1  per  share  on 
application  and  £4  on  allotment,  and  stating  that  interest  at  the 
588]  ^^t^  ^f  10  per  *cent.  per  annum  would  during  the  cod- 
struction  of  the  works  be  paid  to  the  shareholders. 

Mr.  Lewis  Hanis,  of  Dublin,  filled  up  a  letter  of  application 
for  shares  as  follows  : 

*•  To  the  directors  of  the  Imperial  Land  Company  of  Marseilles^ 

Limited. 
"  Gentlemen,  having  paid  to  your  credit  with  the  National 
Bank  the  sum  of  £200,  being  the  deposit  of  £1  per  share  on 
200  shares  in  the  above  company,  I  request  that  you  will  allot 
me  200  shares  of  £20  each  in  the  Imperial  Land  Company  of 
MarseilleSy  Limited,  and  I  hereby  undertake  to  accept  the  same, 
or  any  smaller  number  which  you  may  allot  to  me,  and  to  pay 
the  balance,  £19  per  share  thereon ;  and  I  agree  to  become  a 
member  of  the  company,  and  request  you  to  place  my  name  on 
the  register  of  members,  in  respect  of  the  shares  allotted  to  me. 
"  I  am  gentleman, 

"  Your  obedient  servant, 

"  Name  in  full ;  Leiois  Harris, 

"  Address  in  full :  19,  Suffolk  Street,  Dublin. 

"  Profession  :  Bill  broker. 

"  Usual  signature  :  L.  Harris, 

"  Date :  5th  March,  1866." 

This  letter  was  sent  by  Mr.  Harris  to  the  directors  through  a 
bank,  and  w'as  duly  received.  The  directors  appointed  a  com- 
mittee to  allot  the  shares,  and  100  shares  were  allotted  to  Mr. 
Harris  (^).  A  letter  from  the  secretary  of  the  company,  con- 
taining notice  of  this  allotment,  addressed  to  Mr.  Harris  at 
his  Dublin  address,  was  put  into  the  post-office  at  Lombard 
Street,  There  was  some  dispute  as  to  the  exact  time  of  posting, 
but  the  letter  was  posted  either  on  the  15th  or  very  early  in  the 
morning  of  the  16th  of  March,  1866,  and  was  received  by  Mr, 
Harris  at  Dublin  on  the  17th.  This  letter,  after  stating  that  the 
directors  had  allotted  to  Mr.  Harris  100  shares  in  the  company, 
589]  O"  ^vhich  a  balance  of  *£300  was  payable  to  the  bankei-s 

(1)  1  H.  L.  C,  881.  shares  shaU  be  aUotted  by  and  at  the 

(*)  Law  Rep.,  6  Ex.,  108.  discretion  of  the  board."  Sect.  87 :  "  The 

(')  The  articles  of  association  of  the  directors  may  delegate  any  of   their 

company  provided  for  the  appointment  powers  to  committees  consisting  of  such 

of  a  board  of  directors,  and  contained  number  of  the  members  of  their  body 

the  following  clauses  :  Sect.  7  :  "  The  as  the  directors  may  think  fit.'* 
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of  the  company  not  later  than  the  2l8t  of  March,  1866,  proceeded 
thus: 

''  As  the  interest  warrants  attached  to  the  shares  bear  interest 
from  the  21st  of  March,  1866,  punctual  payment  of  the  above 
balance  is  requisite.  The  bankers  are  instructed  not  to  receive 
Ijavuients  after  that  day  without  charging  interest  at  10  per  cent, 
per  annum.'' 

On  the  16th  of  March  Mr.  Harris  had  written,  and  put  into 
the  post  at  Dublin^  the  following  letter  addressed  to  the  directors 
in  LondoHy  declining  to  accept  shares  in  the  company  : 

"  Gentlemen, —  On  the  5th  of  March  instant  I  paid  to  vour 
credit  into  the  National  Bajik,  Dublin^  £200,  being  a  deposit  of 
£1  per  share  on  an  application  for  200  shares  in  the  above  com- 
pany. I  hereby  give  you  notice  that,  inasmuch  as  up  to  this 
date  I  have  received  no  allotment,  I  hereby  withdraw  the  afore- 
said application,  and  request  you  will  forthwith  return  me  my 
deposit  of  £200,  as  I  shall  not  accept  any  shares  now  allotted, 
or  hold  myself  in  any  way  liable." 

The  secretary  of  the  company  answered  on  the  17th  of  March 
that  it  was  too  late  to  withdraw  the  application  for  shares ;  and 
Mr.  Hanis's  name  was  placed  on  the  register  of  members  as 
holding  100  shares. ,  Mr.  Harris^  however,  by  his  solicitors  con- 
tinued to  deny  that  he  was  a  shareholder,  and  much  correspond- 
ence passed  on  the  subject. 

An  order  was  made  for  winding  up  the  company,  and  Mr. 
Harris,  and  two  other  persons  in  a  similar  position,  on  the  23d 
of  July,  1869,  took  out  a  summons  to  have  their  names  removed 
from  the  list  of  contributories. 

The  Vice-Chancellor  Matins  dismissed  the  summons  (^),  and 
Mr.  Harris  appealed. 

(M  1872,  March  4  (Law  Rep.,  1  Cli..  561),  was  referred  to, 
Sir  R.  Malins,  V.C,  after  stating  the  but  in  that  case  there  was  no  valid  dele- 
facts  of  the  case,  said,  that  the  first  gation  of  authority,  and  it  did  not  affect 
eerious  objection  which  had  been  made  the  present  case.    This  objection  had 
on  behalf  of  Mr.  Harris  was  that  the  altogether  failed. 

allotment  was  altogether  invalid  as  hav-        Then  as  to  the  question  of  acceptance, 

ing  been  made  by  a  committee,  and  not  and  as  to  when  a  letter  of  acceptance 

by  the  board  of  directors  ;  and  the  7ih  became  binding.     His  honor  then  stated 

clause  of  the  articles,  stating  that  the  the  facts  in  the  case  of  Dunlop  v.  //i'//- 

Bhares  were  to  be  allotted  by  and  at  the  gins  (1  H.  L.  C.  381),  and  said  that  if  it 

discretion  of  the  board,  was  relied  upon  was  the  law  that  a  letter  was  not  bind- 

This  was  a  very  serious  objection,  for  ing  until  it  was  received,  then  Danlrp 

if  it  prevailed  the  whole  allotment  was  <fc  Co.,  could  not  have  been  held  to  be 

invalid.     But  the  87th  clause  provided  bound.     In  British  and  Amencaa  Tdc- 

toT  the  delegation  by  the  directors  of  graph  Company  v.  Colson  (Law  Rep.,  0 

their    powers  to   committees.     It   was  Ex..  108),  the  letter  of  allotment  was 

therefore  clear  that  the  directors  might  never  received.   The  facts  of  the  present 

so  delegate  the  duty  of  allotting  shares,  case  came  to  this:  The  offer  made  on 

and  it  was  very  proper  that  they  should  the  5th  of  March  was  a  continuing  offer 

do  BO.    On  this  point  Howard* s  Ctt.ie  on  the  loth,  when  it  was  duly- accepted. 
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5901  *Mr.  Cole,  Q.C.,  and  Mr.  Everiit,  for  the- appellant. 

We  say  that  the  contract  to  take  shares  was  not  binding  until 
the  letter  allotting  them  was  received :  British  and  American 
Telegraph  Company  v.  Colson  (^) ;  Toionsend^s  Case  (*) ;  Hebb's  Case. 
(*).  No  doubt  there  have  been  cases  where  a  contract  has  been 
complete  when  the  letter  accepting  an  offer  has  been  posted ;  but 
these  were  all  mercantile  cases,  in  which  the  law  is  necessarily- 
different.  Until  the  letter  has  reached  its  destination,  the  ac- 
ceptance may  be  retracted :  Dunlop  v.  Higgins  (*). 

Moreover,  the  letter  of  allotment  is  not  a  simple  acceptance, 
introduces  acondition  as  to  interest  which  is  anew  term  :  Oriental 
5911  "^  Inland  Steam  Company  v.  Briggs  (*);  English  and  Foreign 
CreaU  Company  v.  Arduin  (®). 

Another  objection  is,  that  the  allotment  is  void  as  being  made 
by  a  committee  instead  of  bv  the  directors,  in  direct  contraven- 
tion of  the  seventh  clause  oi  the  articles. 

Mr.  Glasse,  Q.C.,  and  Mr.  Higgins^  Q.C.,  for  the  liquidators, 
were  not  called  upon. 

Sir  W.  M.  James,  L.J. : 

I  feel  no  doubt  whatever  as  to  the  proprietory  of  the  judg- 
ment of  the  Vice-Chan cellor  in  this  case. 

Three  grounds  have  been  taken  on  behalf  of  the  appellant. 
One  is,  that  upon  the  construction  of  the  articles  of  association 
the  allotment  was  invalid,  because  it  was  made  by  a  committee 
of  the  directors.  But  the  articles  have  in  terms  provided  that 
the  directors  might  delegate  anything  to  a  committee ;  and  that 
they  did  delegate  this  duty  to  this  committee  appears  in  evidence 
before  us.  It  was  a  proper  and  reasonable  mode  of  dealing  with 
such  a  thing  as  the  investigation  of  the  applications  for  shares 

The  aUotment  of  shares  was  made  and  reasonable  than  teUing  him  that  he 

duly  communicated  to  Mr.  Harris  by  a  must  pay,  or  in  other  words  would  not 

letter  posted  before  he  wrote  the  letter  receive  interest  unless  he  paid  the  mo- 

Tcpudiating  the  shares.     The  contract  ney?    This  was  not  the  introduction  of 

was,  therefore,  at  all  events,  complete  anew  term,  but  a  reasonable  intimation, 

when  the  letter  of  allotment  was  posted ;  The  case  of  the  Oriental  Inland  Stenm 

and  liis  letter  of  repudiation  was  too  Company  v.  Briggs  (4  D.  F.  &  J.,  191). 

late,  for  he  was  bound  by  his  letter  of  was  unlike  this,  as  a  new  and  una^sual 

acceptance.                             ^  term  was  certainly  introduced  in  that 

The  next  point  relied  upon  was  that  case.     In  PeeJi^s  Case  (LaAv  Rep.,  4  (li., 

tlie  letter  of  allotment  fixed  the  21  st  of  532),  the  allottee  was  held  to  his  contrar  t. 

March  for  payment  of  the  call,  and  pro-  All  the  objections  had  failed,  and  Mr. 

vided  for  payment  of  interest  if  the  calls  Harris's  name  must  remain  on  the  list, 

were  not  punctually  paid  ;  and  this,  it  and  he  must  pay  the  costs  of  the  sum- 

was  said,  introduced  a  new  term.     But  mons. 

fixing  the  21st  of  March  instead  of  the  (')  l^aw  Rep.,  6  Ex..  108. 

date  of  the  allotment,  was  an  extension  (*)  Ibid.,  13  Eq.,  148.    (•)  Ibid.,  4  Eq.,  9 " 

of  time  in  favor  of  the  allottee ;  and  as  (*)  1  H.  L.  C,  SiSl. 

to  interest  the  allottee  was  to  receive  if)  4  D.  F.,  &.  J.,  191. 

interest,  and  could  anything   be  more  (*)  Law  Rep.  5  U.  L.,  64. 
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aQd  the  allotment  of  them.  It  appears  to  me,  therefore,  that 
there  is  nothing  in  that  ground  ot  appeal. 

The  second  ground  is  that  on  which  the  greater  part  of  the 
argument  has  been  addressed  to  us;  that  there  was  a  letter 
})Osted  in  Dublin  recalling  the  application  for  shares  before  the 
letter  posted  in  London  containing  the  notice"  of  the  allotment 
was  received  in  Dublin ;  the  letter  of  revocation  not  being  in  the 
course  of  post  capable  of  arriving  in  London  before  the  letter  of 
allotment  was  actually  posted  by  the  company. 

Now  it  appears  to  me  that  the  Vice-Chancellor's  decision  is 
correct,  and  that  the  contract  was  completed  the  moment  the 
notice  of  allotment  was  committed  to  the  post  addressed  to  the 
address  in  Dublin  which  Mr.  Harris  himself  had  given.  That 
decision  seems  to  me  to  be  entirely  in  accordance  with  a  great 
number  of  cases  in  this  Court,  and  to  be  utterly  undistinguish- 
able,  in  principle  or  in  fact,  from  Dunlop  v.  Higgins  (^),  a  case 
♦which  is  binding  upon  us,  and  in  which  every  principle  [592 
argued  before  us  was  discussed  at  length  by  the  Lord  Chancel- 
lor in  giving  judgment.  He  arrived  at  the  cooclusion  that  the 
posting  of  the  letter  of  acceptance  is  the  completion  of  the  con- 
tract ;  that  is  to  say,  the  moment  one  man  has  made  an  offer, 
and  the  other  has  done  something  binding  himself  to  that  offer, 
then  the  contract  is  complete,  and  neither  party  can  afterwards 
escape  from  it.  That  is  in  fact  the  decision  in  Hebbs'  Case  f^, 
though  in  that  particular  case  a  distinction  was  taken  by  tne 
Master  of  the  Rolls  that  the  company  chose  to  send  the  fetter 
to  their  own  agent,  which  agent  had  not  been  authorized  by  the 
applicant  to  receive  it  on  his  behalf. 

Against  this  current  of  authority  there  is  the  case  of  Briiish 
and  American  lUegraph  Company  v.  Colson  (^),  in  which  the  Court 
of  Exchequer  —  not  disputing  the  authority  of  the  previous  de- 
cisions, because,  of  course,  they  could  not  dispute  the  authority 
of  a  case  in  the  House  of  Lords — established  a  distinction 
which  does  not  apply  to  this  case  at  all.  The  Court  there  held 
that  although  tlie  posting  of  the  letter,  if  the  letter  arrives,  is  a 
complete  contract,  yet  if  from  any  cause,  such  as  a  failure  of 
duty  by  the  Post  Office,  the  letter  never  arrives  at  all,  then  there 
is  a  di&Vronce. 

It  soenis  to  me  not  necessary  to  express  any  opinion  as  to 
whjther  that  distinction  is  sound  or  not,  but  that  was  the 
ground  ui)on  which  the  judges  proceeded  in  that  case.  Li  this 
case  the  letter  did  arrive,  an<l  having  arrived  the  contract  was 
complete,  and  could  not  be  revoked,  from  the  time  when  the 
lettei*  was  [josted.  It  was  completed  in  exactly  the  way  which 
the    appellant  desired,  that  is  to  say,  he  gave  his  address  in 
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Dublin,  and  the  company,  according  to  the  ordinary  usage  of 
mankind  in  those  matters,  returned  their  answer  through  the 
post.  That  is  a  complete  contract.  It  does  not  signify  what 
was  the  particular  hour  of  arrival  of  the  one  letter  or  the  other, 
or  which  was  the  first,  the  delivery  iu  Londonov  the  delivery  in 
Dublin.  That  appears  to  me  wholly  immaterial,  because  the 
contract  was  completed  at  the  time  when  the  letter  of  allotment 
was  properly  posted  by  the  company. 

The  other  point  raised  was,  that  there  was  a  condition  an- 
nexed to  this  allotment  letter,  and  on  this  point  the  case  of  Eng- 
593]  f^sf^  and*Foreign  Of-edit  Company  v.  Arduin  (*)  was  cited. 
Now  the  facts  in  that  case  were  such  as  persons  might  differ 
about,  and  the  Exchequer  chamber  held  one  way  while  the 
House  of  Lords  held  another  way.  But  the  principle  upon 
which  they  all  proceeded,  which  is  the  only  thing  we  have  to 
deal  with,  that  where  there  is  an  acceptance  of  an  offer,  if  there 
is  to  be  a  term  or  condition  imposed,  it  must  be  clearly  so  stated, 
otherwise  it  is  to  be  considered  simply  as  a  notification  which 
may  have  such  eftect  a^  it  ought  to  have  in  a  Court  of  Law. 
Here  the  acceptance  was  unqualified  :  [His  Lordship  read  the 
letter  of  allotment]  It  appears  to  me  that  the  statement  as  to 
interest  does  not  introduce  a  new  stipulation.  It  is  not  that  the 
allottee  is  to  have  the  shares  provided  that  he  undertakes  to  pay 
10  per  cent,  but  it  is  that  he  ought  to  pay  exactly  on  the  21st 
of  March,  1866,  and  that  by  way  of  indulgence  the  directors 
have  told  the  bankers,  that  if  the  allottee  subsequently  pays  the 
same  rate  of  interest  which  he  would  be  entitled  to  receive,  then 
they  are  authorized  to  receive  payment,  but  not  otherwise.  It  is  a 
mere  notification,  not  intended  to  be  a  new  stipulation,  and  it 
never  was  considered  by  the  appellant,  or  by  anybody  who  re- 
ceived such  a  letter,  as  a  new  term  introduced.  It  would  be 
contrary  to  the  usuage  of  all  mankind  to  treat  this  as  being  the 
introduction  of  a  new  term,  altering  or  affecting  the  express  ac- 
ceptance of  the  application  for  shares. 

I  am  of  opinion,  therefore,  that  the  order  of  the  Vice-Chan- 
cellor  is  right,  that  on  all  the  grounds  this  appeal  has  failed,  and 
must  be  dismissed  with  costs. 
Sir  G.  Mellish,  L.J. : 

I  am  of  the  same  opinion,  and  I  agree  with  what  the  Lord 
Justice  has  said  on  the  first  and  the  last  grounds,  and  also  on 
the  second  ground.  The  only  part  of  the  case  upon  which  I  wish 
to  add  any  oberservations  is  on  the  second  ground,  which  raises 
a  question  of  very  great  general  importance,  and  that  is  this: 
When  a  person  in  one  ])art  of  the  country  writes  to  a  person  in 
another  part  of  the  country  a  letter  containing  an  offer,  and 
(')  Law  Rep.,-)  II.  L.,  G4. 
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either  directly  or  impliedlj'  tells  him  to  send  his  answer  by  post, 
and  an  answer  accepting  that  offer  is  returned  by  post,  when  is 
a  ^complete  contract  made  ?  Is  it  made  at  the  time  when  [594 
the  letter  accepting  the  offer  is  put  into  the  post,  or  is  it  not 
made  until  that  letter  is  received  ?  It  was  contended  before  us 
that  it  is  not  made  until  the  letter  is  received ;  so  that  until  it 
is  received  the  contract  may  be  revoked  by  the  person  who  has 
made  the  offer. 

Now  throughout  the  argument  I  have  been  forcibly  struck 
with  the  extraordinary  and  very  mischievous  consequences  which 
would  follow  if  it  were  held  that  an  offer  might  be  revoked  at 
any  time  until  the  letter  accepting  it  had  been  actually  received. 
Jfo  mercantile  man  who  has  received  a  letter  making  him  an 
offer,  and  has  accepted  the  offer,  could  safely  act  on  that  accept- 
ance after  he  has  put  it  into  the  post  until  he  knew  that  it  had 
been  received.  Every  day,  I  presume,  there  must  be  a  large 
number  of  mercantile  letters  received  which  require  to  be  acted 
upon  immediately.  A  person,  for  instance,  sends  an  order  to  a 
merchant  in  London  offering  to  pay  a  certain  price  for  so  many 
goods.  The  merchant  writes  an  answer  accepting  the  offer,  and 
goes  that  instant  into  the  market  and  purchases  the  goods  in 
order  to  enable  him  to  fulfil  the  contract.  But  according  to  the 
argument  presented  to  us,  if  the  person  who  has  sent  the  offer 
finds  that  the  market  is  falling,  and  that  it  will  be  a  bad  bargain 
for  him,  he  may  at  any  time,  before  he  has  received  the  answer, 
revoke  his  offer.  The  consequences  might  be  very  serious  to 
the  merchant,  and  might  be  much  more  serious  when  the  parties 
are  in  distant  countries.  Suppose  that  a  dealer  in  Liverpool  writes 
to  a  dealer  in  jNeio  York  and  offers  to  buy  so  many  quarters  of 
corn  or  so  many  bales  of  cotton  at  a  certain  price,  and  the  dealer 
in  New  ForA,  finding  that  he  can  make  a  favorable  bargain,  writes 
an  answer  accepting  the  offer.  Then,  accordingto  the  argument 
that  has  been  presented  to  us  to-day,  during  the  whole  time  that 
the  letter  accepting  the  offer  is  on  the  Atlantic,  the  dealer  who 
is  to  receive  it  in  Liverpool^  if  he  finds  that  the  market  has  fallen, 
may  send  a  message  by  telegraph  and  revoke  his  offer. 

Xor  is  there  any  difference  between  an  offer  to  receive  shares 
and  an  offer  to  buy  or  sell  goods.  And  yet,  if  the  argument  is 
sound,  then  for  nearly  ten  days  the  buj'er  might  wait  and  specu- 
late whether  the  shares  were  rising  or  falling,  and  if  he  found 
they  were  falling  he  might  revoke  his  offer.  Those  consequences 
are  *very  extraordinary,  and  I  always  understood  the  law  [595 
to  be  the  other  way  un^il  the  case  of  British  ami  American  Tele- 
graph  Company  v.  Colson  (*),  which  has  caused  some  doubt  on 
the  subject. 

(')  Law  Rep.,  G  Ex.,  108. 
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1  will  shortly  refer  to  the  previous  cases  on  the  sabject  The 
first  case  is  Adanis  v.  Lindsell  Q).  No  doubt  there  were  two 
points  in  that  case.  An  oflfer  was  sent  by  post,  but  the  letter 
was  misdirected  through  the  mistake  of  the  party  who  sent  it, 
and  therefore  did  not  arrive  until  two  days  afterwards.  And 
that  point  was  disposed  of  during  the  argument,  that  inasmuch 
as  it  was  the  fault  of  the  party  sending  it,  the  answer  having 
been  wiitten  and  posted  as  soon  as  it  did  arrive,  no  advantage 
could  be  taken  of  the  delay  caused  by  the  misdirection.  But 
the  person  who  sent  the  offer,  finding  no  answer  had  arrived, 
sold  the  goods  before  the  answer  had  arrived,  and  then  it  was 
argued  that  until  the  answer  was  actually  received  there  could 
be  no  binding  contract  between  the  parties,  and  therefore  no 
breach  of  it.  But  the  Court  of  King's  Bench  said  that  if  the 
law  was  so,  "  no  contract  could  ever  be  completed  by  the  post. 
For  if  the  defendants  were  not  bound  by  their  offer  when 
accepted  by  the  plaintiffs  till  the  answer  was  received,  then  the 
plaintiffs  ought  not  to  be  bound  till  after  they  had  received  the 
notification  that  the  defendants  had  received  their  answer  and 
assented  to  it ;  and  so  it  might  go  on  ad  mjimtum.''  That  appears 
to  me  to  be  at  any  rate  an  expression  of  opinion  on  the  part  of 
the  Court  there,  that  when  an  offer  is  made  by  letter,  and  is 
accepted  by  a  letter  which  is  posted,  then  there  is  a  binding  con- 
tract between  the  parties  from  the  time  when  the  letter  is  posted. 

In  Dunlop  v.  Higgins  (^)  the  question  was  directly  raised 
whether  the  law  was  truly  expounded  in  the  case  of  Adams  v. 
Lindsell^  and  the  House  of  Lords  approved  of  the  ruling  in  that 
case.  The  Lord  Chancellor  Cotieiiham  said,  in  the  course  of  his 
judgment,  that  in  the  case  of  a  bill  of  exchange,  notice  of  dis- 
honour given  by  putting  a  letter  into  the  post  at  the  right  time 
had  been  held  quite  sufficient,  whether  that  letter  was  delivered 
or  not;  and  he  referrrd  to  Stockm  v.  Collin  (*)  as  an  authority  on 
that  point,  he  being  clearly  of  opinion  that  the  rule  as  to  accept- 
596]  i'\?  ^  contract  was  exactly  the  *same  as  the  rule  as  to 
sending  notice  of  dishonor  of  a  bill  of  exchange.  He  then  re- 
ferred to  the  case  of  Adams  v.  Lindsell  (*),  and  quoted  the  obser- 
vation of  Lord  EllcJiboroug/u  That  case  therefore  appears  to  me 
to  be  a  direct  decision  that  the  contract  is  made  from  the  time 
when  it  is  accepted  by  post. 

There  is  then  the  case  of  Duncan  v.  Topham  (*),  in  which  there 
were  no  doubt  several  questions,  on  one  of  which,  whether  post- 
ing the  acceptance  was  sufficient,  Mr.  Justice  Cre.sswell  told  the 
jury  that  if  the  letter  accepting  the  contract  was  put  into  the 
Post  Office,  and  lost  by  the  negliiijenceof  the  Post  Office  autho- 
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rities,  the  contract  would  nevertheless  be  complete.  There  was 
then  a  motion  for  a  new  trial,  and  though  Mr.  Baron  Bramwell, 
in  British  and  American  Telegraph  Ompauy  v.  Colson  (^),  has  said 
that  he  thought  the  case  not  properly  i*eported,  still  it  appears 
as  if  Mr.  Mauk  and  Chief  Justice  Wdde  both  assented  to  the 
ruling  of  Mr,  Justice  Crcsswell,  and  refused  the  rule  on  that 
point. 

.  In  addition  to  that,  there  is  the  case  of  Potter  v.  Sanders  (*), 
which  is  also  a  direct  decision  of  a  Court  of  Equity  on  the  point. 

Against  them  there  is  simply  this  case  of  British  and  American 
Telegraph  Company  v.  Colson^  and  that  is  not  a  direct  decision  on 
this  point  The  Lord  Cliief  Baron,  in  the  course  of  his  judg- 
ment, says,  it  may  be  tliat  if  the  letter  arrives  in  time,  then  the 
contract  will  be  treated  as  having  been  made  from  the  time 
when  the  letter  was  put  into  the  post ;  but  I  do  not  see  how  there 
can  be  any  relation  back  in  a  case  of  this  kind,  as  there  may  be 
in  bankruptcy.  K  the  contract,  after  the  letter  has  arrived  in 
time,  is  to  be  treated  as  having  been  made  from  the  time  the 
letter  is  posted,  the  reason  is  tliut  the  contract  was  actually  made 
at  the  time  when  the  letter  was  posted.  Still  that  case  is  pot  a 
direct  decision  on  the  point  before  us,  though  I  confess  I  have 
great  difficulty  in  reconciling  it  with  the  previous  decision  in 
Dunlop  V.  Higgins  (').  That  case  was  commented  on  at  con- 
siderable length  both  by  the  Lord  Chief  Baron  and  by  Baron 
Bramwell^  but  they  only  commented  on  the  facts  of  the  case,  and 
showed,  which  I  think  they  did  show,  that  according  to  the 
facts  of  the  case  the  plaintiff  *might  very  well  have  had  a  [597 
verdict,  even  if  the  rule  of  law  had  been  that  the  contract  was 
not  made  until  the  letter  arrived,  because  there  the  only  thing 
which  prevented  the  arrival  of  the  letter  was  the  bad  weather, 
which  made  the  mail  very  late.  And  therefore  I  agree  upon 
the  facts  of  that  case,  that  the  plaintiff  might  have  recovered, 
even  although  the  law  was  that  the  contract  was  not  made  until 
the  letter  arrived.  But  then  the  real  question  before  the  Ilouse 
of  .Lords  in  Dunlop  v.  Higgins,  was,  whether  the  ruling  of  the 
Lord  Justice  General  was  correct  in  point  of  law,  and  the  House 
of  Lords  held  that  it  was  correct. 

However,  I  agree  with  the  Lord  Justice  that  it  is  not  neces- 
sary to  give  any  decisive  opinion  on  the  point,  because  although 
the  contract  is  complete  at  the  time  when  the  letter  accepting 
the  .offer  is  posted,  yet  it  may  be  subject  to  a  condition  subse- 
quent that  if  the  letter  does  not  arrive  in  due  course  of  post, 
then  the.  parties  may  act  on  the  assumption  that  the  offer  has 
not  been  accepted.  That,  however,  is  not  the  case  before  us ; 
the  letter  did  arrive  in  due  time;  and  the  question  is  whether, 
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under  that  siate  of  circumstances,  the  parties  are  bound  by  the 
contract. 

Solicitors  for  Mr.  Harris :  Mr.  W.  C.  Sraiih. 

Solicitors  for  the  Liquidators  :  Messrs.  G.  S.  ^  H.  Brandon, 
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[1870  F.  28.] 

[Law  Reports,  7  Chancery  Appeals,  611.] 

I^ade  Mark  —  Fancy  Name  hectytning  Publid  Juris —  Use  of  Narne  in  Trade 
Circulars — Misrepresentation  in  Trade  Mark. 

A  fancy  name  which  designates  a  particular  kind  of  article  may  be  in  general 
use  ill  ]>rice  lists  which  circulate  between  manufacturers  and  retail  dealers  with- 
out prejudicing  the  right  of  the  inventor  to  the  exclusive  use  of  the  fancy  name 
as  a  trade  mark  in  the  sale  of  the  article  to  the  public. 

A  trade  mark  to  which  a  trader  had  originaHy  an  exclusive  rijfht  may  in 
course  of  lime  become  publici  juris,  and  the  exclusive  right  may  be  lost.  The 
proper  test  of  this  having  happened  is,  that  the  use  of  the  trade  mark  by  oth^r 
persons  has  ceased  to  deceive  the  public  as  to  the  maker  of  the  article. 

The  exclusive  right  to  the  use  of  a  fancy  name  as  a  trade  mark  is  not  lost  by 
the  inventor  habitually  using  it  in  conjunction  with  his  own  name  as  maker  of 
the  article. 

The  Court  will  not  interfere  by  injunction  to  restrain  the  imitation  of  a  trad** 
mark,  if  there  is  false  representation  in  the  trade  mark,  or  if  the  trade  itself  is 
fraudulent. 

And,  senible,  such  false  representation  or  fraud  would  be  a  good  defence  to  an 
action  at  law  for  imitation  of  the  trade  mark,  on  the  ground  that  ex  turpi  cavsd 
noil  oritur  actio. 

But  a  collateral  misrepresentation  by  the  owner  of  the  trade  mark  will  not 
disentitle  him  to  relief  either  at  law  or  in  equity. 

In  a  case  where  the  plaintiff,  whose  trade  mark  was  ^'FonTs  Eurek/i  Shirt" 
had  falsely  represent-ed  in  his  invoices  and  in  a  few  advertisements  that  he  was 
a  "  patentee"  of  the  shirt : 

Held,  that  such  false  representation  was  not  sufficient  to  prevent  him  from 
sustaining  an  action  at  law  ;  and  that  his  right  at  law  being  clear,  he  was  en- 
titled to  an  injunction  in  Chancery. 

Decision  of  Bacon,  V.C.,  reversed.  ' 

This  was  au  appeal  from  a  decree  of  Vice-Chanccllor  Baccm. 

The  bill  was  tiled  by  Richard  Ford^  of  the  Poultry^  Londqn, 
612]  *6hirt  maker,  against  Joh?i  Foster  and  others,  carrying  on 
business  as  Foster^  Porter  ^  Co,,  wholesale  hosiers,  in  Wood  Street, 
in  the  same  city. 

In  or  about  the  year  1849  the  plaintiff,  who  was  then  in  busi- 
ness in  the  Strand,  brought  out  a  shirt  of  a  particular  shape,  to 
which  he  gave  Uie  name  of''  The  Eureka;''  and  ever  since  ^Jiat 
time  he  had  carried  on  an  extensive  trade  in  such  shirts,  and 
they  had  obtained  a  wide  reputation. 

The  plaintiff  always  marked  his  shirts  on  the  inside  at  the 
back  of  the  collar  band  with  the  following  mark,  enclosed  withia 
a  line  :  "  B.  Ford's  Eureka  Shirt,  Lohdon,"  to  which  "he  added. 
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after  the  passing  of  the  Merchavdise  Marks  Act,  1862  (25  &  26 
Vict.  c.  85),  the  words  "  Trade  Mark ;"  and  the  plaintiff  always 
described  his  shirts  in  all  advertisements  and  elsewhere  as 
"  Ford's  Eureka  Shirts.'' 

The  bill,  which  was  filled  in  February,  1870,  alleged  that  the 
plaintiff  had  recently  discovered  that  the  defendants  had  for 
some  time  been  manufacturing  and  selling  to  the  trade  shirts 
which  they  described  as  "  The  Eureka  Shirt,"  by  which  the  pub- 
lic were  misled,  and  the  plaintiff's  business  materially  injured ; 
that  the  shirts  manufactured  by  the  defendants  were  marked 
beneath  the  inside  of  the  collar  band  with  the  words  "  The 
Eureka  Shirt"  within  a  shield-shaped  border,  and  with  a  crown 
on  the  top ;  and  that  they  were  in  the  habit  of  issuing  trade 
cards  and  price  lists,  advertising  themselves  as  manufacturing 
and  selling  "TAe  Eureka  Shirt."  The  plaintiff  accordingly 
prayed  that  the  defendants  might  be  restrained  "  from  applying 
the  mark  or  title  of  "  Eureka"  to  any  shirts  manufactured  by 
them,  or  to  any  shirts  sold  by  them,  unless  such  shirts  had  been 
manufactured  by  the  plaintiff;  and  from  advertising  for  sale 
shirts  as  "  Eureka"  by  issuing  boxes,  cards,  or  price  or  trade 
lists,  or  other  advertisements,  in  which  the  mark  or  title  ^^  Eu- 
reka" should  be  applied  to  shirts  not  of  the  plaintiff's  manufac- 
ture ;  and  for  an  account,  and  other  consequential  relief." 

On  the  19th  of  March,  1870,  the  plaintiff  moved  for  an  in- 
junction before  Yice-ChvinceWov  James,  who  ordered  that,  upon 
the  defendants  undertaking  not  to  apply  the  word  ^^  Eureka"  to 
any  shirt  sold  by  them,  except  by  the  use  of  the  words  '^Foster, 
*Por(erj  ^  Company's  Improved  Eureka"  the  motion  should  [613 
stand  to  the  hearing,  without  prejudice  to  any  question. 

This  order  was  taken  by  appeal  to  Lord  Justice  Giffard,  who, 
on  the  25th  of  March,  1870,  varied  tlie  order  by  striking  out  the 
undertaking,  and  directing  that  notice  of  motion  for  a  decree 
should  be  given  within  a  week,  the  plaintiff  waiving  his  right 
to  an  answer  (*). 

(•)  1870,  March  25.  The  other  very  serious  question  is. 
Sir  G.  M.  Qiffard,  L.J.,  after  ob-  whether  the  plaintiff  is  or  is  not  pre- 
serving that  he  thought  the  Vice-  eluded  from  suing  by  reason  of  his 
Chancellor  quite  right  in  directing  the  having  described  himself  in  his  in- 
motion  to  stand  to  the  hearing,  con-  voices  to  a  very  considerable  extent  as 
tinned  :  "  patentee  "  of  ¥ord^%  Eureka  Shirts. 
Besides  that,  looking  at  the  whole  of  when,  in  fact,  he  is  not  the  patentee  of 
the  evidence,  there  are  two  very  serious  those  shirts. 

questions  for  decision  at  the  hearing.  Upon  these  two  points  I  shall  certainly 

The  one  is,  whether  the  evidence  can  express  no  opinion   at  this  moment: 

be  brought  to  such  a  point  as  to  make  and  I  do  not  think  that  in  that  respect 

o\xtX\iAX^  Eureka'' \^public(t juris. 'Y\mi  isir  John    BoWs    Act    has    made    the 

is  one   very  serious  question,  and  of  slightest    ditFercnce.     I    take    it    that 

course  upon  that  I  shall   not  for  one  upon    interloctory    applications    what 

moment  express  an  opinion.  this  Court  considers  is  this :  whether 
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614]  *Both  parties  went  into  evidence  at  considerable  length, 
both  before  and  after  the  hearing  of  the  motion  for  an  injunc- 
tion. 

In  one  of  his  affidavits  the  plaintift'  stated  that  he  had  been 
frequently  informed  that  shirts  stamped  or  marked  with  his  trade 
Hjurk  of  ^^  Eureka"  were  being  made' and  sold  in  the  United 
K'uHjditm^  and  were  also  being  shipped  abroad  ;  but  until  very 
I'ecently  he  had  failed  to  discover  by  whom  the  same  was  being 
(lone.  He  then  said  that  in  January,  1870,  he  received  from  a 
Mr.  W.  H.  Turnelly  of  Wellingborough^  a  shirt  as  a  sample,  ac- 
companied bj'  a  letter,  asking  for  a  dozen  shirts  to  match  it,  and 
for  a  quotation  of  the  lowest  price.  The  plainliflF- having  an- 
swered this  request  Turnell  replied  to  the  effect  that  he  could 
got  the  shirts  made  at  135.  per  dozen  less,  and  asked  the  plain t- 
itl',  if  he  did  not  choose  to  supply  the  shirts  at  the  price  required, 
to  send  the  pattern  shirt  to  Messrs.  Foster,  Porter,  ^  Co,  The 
plaintitt*  stated  that  in  consequence  of  the  information  contained 
111  that  correspondence,  he  made  inquiries,  and  ascertained  that 
shippers  had  obtained  shirts  from  the  defendants  marked  as 
-  The  Eureka  Shirt." 

lie  further  said  that  he  had,  by  the  course  pursued  by  the 
defendants  in  using  his  said  trade  mark,  sustained  loss  and  da- 
mage amounting  annually  to  many  hundreds  of  pounds ;  and  in 


under  the  old  practice  it  would  liave 
granted  an  injunction  directing  an 
notion  at  the  same  time,  or  whether  it 
would  have  abstained  from,  granting  an 
injunction,  and  then  directed  an  action, 
bitting  here  in  the  Court  of  Appeal,  if  I 
were  to  grant  this  injunction,  it  would  be 
morally  irapopfiible  for  the  Vice-Chan- 
cellor  at  the  hearing  to  do  otherwise, 
unless  upon  evidence  almost  wholly 
ditferent  from  that  which  is  before  me ; 
whereas,  undei  the  old  practice,  if  I 
wore  to  grant  the  injunction  the  Court 
of  Law  w^ould  not  pay  the  slightest 
attention  to  any  opinion  1  might  have 
exi)reased.  An  expression  of  my  o{>inion 
now  upon  an  interlocutory  motion 
would  be  all  but  binding  on  the  Vice- 
Chancellor.  Tlierefore,  unless  I  was 
convinced  that  the  case  was  perfectly 
clear,  I  certainly  should  not  grant  it, 
because  although  we  now  take  under- 
takings for  damages,  we  know  perfectly 
well  that  these  undertakings  for  da- 
mages are  not  a  sutlicient  compensation 
to  a  defendant  against  whom  they  may 
happen  to  be  improperly  granted. 

For  these  reasons  I  am  of  opinion 
that  the  Vice-Chancellor  was  perfectly 


right  in  directing  the  motion  to  stand 
to  the  hearing. 

[His  Loi-dship  then  proceeded  to  show- 
why  he  considered  the  undertaking 
prejudicial  to  the  plaintiff.] 

In  fact,  such  an  undertaking  must  be 
founded  on  the  opinion  that  any  person 
looking  at  such  an  expression  as 
"  Foster,  Barter,  &  Co.'s  Improved 
Eurtkn**  would  think  he  was  buying 
Ford's  "  Eureka  Shirts.'*  In  that  opinion 
I  confess  I  do  not  concur;  and  1  think 
it  is  right  I  should  say  so,  because  it 
is  plain  to  me  that  the  term  "  Eureka  " 
is  the  whole  gist  of  this  case ;  and  if 
the  plaintiff's  sole  right  is  to  us*i  the 
term  •'  Eureka  "  in  connection  with  his 
own  name,  he  has  not  a  right  which  la 
worth  anything  whatever.  I  cannot 
but  think  that,  supposing  a  person  sees 
the  term  "  Eureka,"  whether  in  con- 
junction with  the  name  "  Fcrrds,"  or 
the  word  '*  Improved"  or  the  words 
'*  Foster,  Porter,  cfe  CoJs  Improved,/  he 
would  not  take  the  least  notice  whether 
it  was  Ford's,  or  Foster's  dt  Porter's,  or 
any  one's  else. 

With  that  exception,  I  desire  that 
the  matter  should  go  to  the  hearing 
quite  unfettered  and  unprejudiced. 
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a  further  affidavit  he  said  that  he  had  in  advertising  his  said 
dhirt  expended  a  sura  exceeding  £7000. 

The  general  effect  of  the  evidence  adduced  by  the  defendants 
was  that  the  name  "  Eureka  "  was  of  common  use  in  the  shirt 
trade,  as  applying  to  shirts  of  a  particuhir  shape,  but  without 
reference  to  any  particular  maker,  and  that  in  a  few  instances 
it  was  used  in  the  price  or  trade  lists  of  manufacturers  of  shirts ; 
but  the  defendants  failed  to  establish  the  tact  that  any  other 
dealers  except  themselves  had  stamped  the  name  "  Eureka  "  on 
the  shirts. 

Mr.  WalUm^  who  had  been  for  twenty  yeartf  buyer  in  the  de- 
*fendants'  shirt  department,  gave  the  following  account  [615 
of  the  circumstances  under  which  the  name  was  first  used  by 
the  defendant:  "From  the  year  1862 and  forward  the  firm  of 
Foster  Porter  ^  Co,,  sold  shirts  under  the  name  of  '  The  Eureka 
Shirtj^  and  the  firm  issued  price  lists  to  that  effect  from  that  time, 
and  they  have  always  been  called  in  the  price  lists '  Eureka,'  and 
'  Improved  Eureka,'  As  buyer  for  the  firm  I  make  up  the  price 
lists,  and  had  no  particular  reason  for  using  the  word '  Eureka,' 
except  that  fancy  names  were  then  very  fashionable,  and  as  ap- 
plied to  shirts  it  was  a  name  universal  in  the  trade.  I  knew 
that  Ford  was  using  it  at  that  time.  I  had  at  that  time  (1862), 
seen  the  advertisement  of  Ford's  Eureka  Shirts  in  his  window. 
MnLityre,  Hoyg^  ^  Co,,  used  the  term  in  1862.  I  do  not  know 
anyone  else  who  used  the  term.  The  shirts  were  made  to  our 
order  from  samples  submitted  to  Mclntjre,  Hogg,  ^  Co.,  by  us. 
They  delivered  them  to  us  from  the  first  as  Eureka  shirts.  Some 
member  or  buyer  in  that  firm  recommended  me  to  call  the  shirts 
Eureka,  and  I  did  so.  They  got  the  stamps  printed  and  attached 
them  before  they  delivered  the  shirts  to  us.  The  stamp  was  de- 
signed by  the  printer.  Eureka  shirts  had  not  been  much  de- 
manded before  that  time.  The  price  list  of  1863  contains  an 
advertisement  of  shirts '  oi Eureka  and  Cuirass  shape.'  '  Eureka' 
is  a  word  that  has  been  used  for  twelve  years  for  scarves.  The 
improvement  in  Eurekas  referred  to  \n  the  price  list  as  'Impro- 
ved Eureka'  referred  to  improvements  in  the  wristbands,  and 
so  on." 

Mr.  Hogg,  a  member  of  the  firm  of  Mclntgi'e,  Hogg,  ^  Co,, 
shirt  manufacturers,  confirmed  this  statement. 

The  defendants  also  produced  evidence  to  show  that  in  the 
year  1854,  a  person  named  Ford,  a  relative  of  the  plaintiff,  sold 
shirts  which  he  called  "  Eureka"  on  the  boxes  and  invoices,  for 
about  a  year,  with  the  knowledge  of,  and  without  any  interfer- 
ence from,  the  plaintiff;  also  that  a  shirt  maker  named  Stroud, 
whose  shop  was  within  a  few  doors  of  the  plaintiff's,  had  for 
'  several  years  before  the  filing  of  the  bill  sold  and  advertised 
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shirts  as  "  Stroud^s  Eureka  S/uVte,"  and  had  exhibited  a  board  in 
iVont  of  his  shop  with  those  words  conspicuously  painted  on  it. 

The  defendants  also  proved  that  the  plaintiff  had  been  in  tbe 
habit  of  printing  invoices  and  bill  heads  in  which  he  had  de- 
616]  scribed  *him8elf  as  "  patentee"  of  Ford's  Eureka  Shirts^ 
and  they  also  produced  advertisements  which  appeared  in  the 
year  1864,  in  the  Standurd  and  other  newspapers,  and  in  the 
Corn  lull  Magazine  J  which  were  headed  "  Ford's  Eureka  Shirts,*^ 
and  ended  with  the  words  "  Richard  Ford  ^  Co,,  patentees." 

In  reply  to  this  evidence  the  plaintiff  stated  that  he  first  adop- 
ted that  form  of  ih  voice  in  1857  or  1858,  and  that  those  invoices 
were  never  sent  with  the  goods  to  the  purchaser,  but  were  in- 
closed in  a  distinct  envelope.  He  also  stated  that  he  had  never 
publicly  advertised  his  shirt  as  patent,  although  he  had  adver- 
tised himself  as  a  patentee,  being  the  patentee  of  the  Mimema 
Shirt;  that  no  price  list  of  his  contained  any  statement  that  the 
Eureka  was  a  patent  shirt,  or  that  the  plaintiff  was  the  patentee 
of  the  Eureka  JShirt;  and  that  the  word  "  patentee,"  as  applied 
Eureka  shirts,  had  now  been  withdrawn  from  his  bill  heads  and 
invoices. 

In  one  of  his  later  affidavits  the  plaintiff*  exhibited  the  cover 
of  one  of  his  shirt  boxes,  on  which  was  printed  in  large  letters 
the  following  notice  :  •*  Caution  !  Caution  !  Ford's  Eureka  Shirts  f 
As  other  shirts  are  sold  as  '  Ford's  Eurekas,'  please  observe  none 
are  genuine  unless  stamped  with  the  trade  mark  inside  the 
collar." 

Under  these  circumstances  the  Vice-Chancellor  was  of  opinion 
that  the  plaintiff*  had  not  made  out  his  claim  to  the  use  of  the 
name  *'  Eureka"  as  a  trade  mark ;  and  also  that  he  had  disenti- 
tled himself  to  relief  in  this  Court  by  falsely  calling  hinaself  a 
pntentee.     He  accordingly  dismissed  the  bill  with  costs  (^). 

(*)  1872,  Jan.,  18.  perhaps  of  trade  marks  is  contained  in 

Sir  James  Bacon,  V.C.  :  the    let    section    of   the  Merchandise 

It  appears  to  me  that  very  little  of  Marks  Act,  1862  (25  &  26  Vict.  c.  88). 

Ihe  evidence  that  has  been  adduced  in  than  had  ever  been  before  expressed  in 

this  case  has  any  direct  application  to  terms  so  authoritatively  ;  but  the  same 

the  question  before  the  Court.  thing  has  at  almost  all  times  existed. 

Ah  for  the  cases  that  have  been  cited,  and  the  same  law,  according  to  my 
I  will  make  this  observation  :  the  cases  notion,  has  at  all  times  been  applied, 
upon  trade  marks  will,  in  the  decision  The  meaning  and  use  of  a  trade 
of  them,  necessarily  extract  from  the  mark  is,  that  some  person  dealing  in 
Judge,  whoever  he  may  be,  a  variety  of  goods,  no  matter  of  what  kind,  whether 
observations  which  he  intends  only  to  of  his  own  manufacture  or  not,  having 
apply  to  the  case  before  him,  but  which,  a  certain  defined  shape,  if  he  stamps 
by  the  generality  of  the  expression,  may  upon  them  some  indication  that  that 
be  thought  to  fay  down  some  general  particular  article  is  his  and  his  only, 
rule.  The  law  u])on  the  subject  of  trade-  may  thereby  acquire  so  far  an  exdu- 
marks  has  b(»en  the  same  for  a  great  sive  right  to  it  as  that  no  man  may- 
many  years.  It  has  undergone  no  change  imitate  his  mark,  aud  t lie  legal  right 
that  1  know  of.  A  more  strict  di'tiuition  goes  no  further  than  t4iat. 
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*Mr.  Little,  QC,  and  Mr.  Caldecott,  for  plaintiff:  [617 

It  18  undisputed  that  the  plaintiff  invented  this  shape  of  shirt 

and  gave  it  the  name   Eureka;  that  from   the   beginning  he 

in  the  pleadings,  but  as  I  think,  not 


The  case,  as  I  have  said,  establish 
that.  The  rewnt  statute  does  the  same 
thing  in  more  distinct  terms.  [His 
Honor  then  referred  to  the  statute, 
and  continued :] 

This  bill  is  a  bill  to  establish  the 
plaintiff's  right  to  his  trade  mark,  and 
the  first  question,  and  that  which  must 
govern  the  decision  of  the  case,  is,  what 
is  his  trade  mark,  and  what  has  he 
pleaded  as  being  his  trade  mark  ?  Now 
the  bill,  which  is  very  clear  and  dis- 
tinct, asserts  that  in  the  year  1849,  he 
brought  out  a  shirt,  which  he  describes, 
and  gave  to  the  Bhirt  so  brought  out, 
made,  and  sold  by  him,  the  name  of 
"  Eureka."  From  1840  to  the  present 
time  he  has  advertised  that,  and  done  a 
valuable  and  extensive  business ;  and 
ever  since  the  year  1849  sold,  and  is 
now  selling,  the  shirt  under  the  mark  or 
title  of  "  Eureka!'  and  has  gained  a 
valuable  reputation ;  and  he  says  that 
that  shirt  has  been,  since  the  year  1849. 
and  is  now,  know  in  the  trade  and  to 
the  general  public  as  the  *' Eureka" 
shirt ;  and  then  he  alleges  that  he  has 
alway  marked  his  said  shirts  on  the 
inside,  at  the  back  of  the  collar  band 
thereof,  with  the  following  mark ;  **i2. 
Ford' 9  Eureka  Shirt  London." 

Upon  those  allegations  the  whole 
case  made  by  this  bill  is  and  must  be, 
according  to  the  facts  proved,  not  to 
restrain  the  defendants  from  using  the 
trade  mark  in  which  the  plaintiffs 
right  consists,  but  to  restrain  the  de- 
fendants, according  to  the  frame  of  the 
prayer,  from  applying  the  mark  or  title 
of  "  Eureka''  to  any  shirt  manufac- 
tured by  the  defendants,  and  from 
issuing  any  boxes,  cards,  or  or  price  or 
trade  lists,  or  other  advertisements,  on 
which  the  mark  or  title  *' Eureka" 
shall  be  applied. 

Now,  what  is  there  to  justify  that? 
The  plaintiff's  assertion  is  in  effect  this : 
"  From  the  time  that  I  invented  the 
shirt  that  I  called  by  the  name  of 
'  Eureka'  I  have  always  protected  such 
right  of  property  as  I  have  in  it  by 
putting  u|>on  it  the  inscription  *  R. 
Ford'a  Eureka  Shirt  London.* "  There 
is  no  pretence  for  saying  that  the  de- 
fendants have  ever  imitated  or  copied 
that  inscription.  They  have  adopted 
the  name  ''  Eureka,"  and  it  is  suggested 


properly  suggested,  that  that  is  an  inva- 
sion of  the  trade  mark.  But  what  is 
the  plaintiffs  case  about  this?  From 
the  year  1849 ;  when  he  brought  out 
this  shirt  and  gave  it  the  name 
**  Eureka^*  it  is  proved  in  evidence, 
clear,  conclusive,  and  without  an  at- 
tempt at  contradiction,  that  it  has  been 
well  known  to  the  trade  as  the 
"  Eureka  "  shirt,  and  that  without  refer- 
ence to  any  right  the  plaintiff  had  at  all 
But  what  further  does  the  plaintiff  say  ? 
Over  and  over  again  in  the  course  of 
the  argument  it  has  been  said  that  the 
plaintiff  does  not  seek  to  shut  up  the 
defendants'  mouth.  "  They  make  call 
it  'Eureka '  shirt  if  they  like, they  may 
make  it  of  the  indentical  shape,  but  they 
shall  not  mark  it."  Why  not?  If  they 
have  a  right  to  make  it,  by  what  name 
are  they  to  call  it  ?  Nobody  has  ever 
called  it  anything  but"  the  "  Eureka." 
And  if  they  may  call  it  so  in  words, 
why  may  they  not  stamp  upon  a  shirt 
when  they  have  made  it  that  name  by 
which  they  and  all  the  rest  of  the  world 
call  it  ?  There  is  one  thing,  and  one 
only,  they  must  not  do  ;  they  must  not 
say  that  this  Eureka  Shirt  which  they 
offer  sale  is  "  Ford's  Eureka  Shirt." 

The  case  really,  without  referring  to 
all  the  abundant  evidence  that  has  been 
gone  into,  reduces  itself  to  the  narrowest 
possible  proportions  and  is  of  the 
plainest  kind.  The  use  of  the  name  is 
not  claimed  by  the  bill,  except  in  the 
way  I  have  pointed  out.  It  cannot  be 
claimed  as  a  matter  of  fact.  "  Eureka  " 
is  not  the  trade  mark  ;  and  where  is  the 
case  1 1  prove  or  establish  that  taking 
one  word  out  of  the  trade  mark  will  be 
an  invasion  of  the  trade  mark  ?  From 
1849  to  18G0.  these  defendants  had 
nothing  to  do  with  it,  but  it  is  in 
evidence  that  other  persons  did  make 
Eureka  shirts,  and  did  sell  them  com- 
monly. Whether  they  stamped  them 
or  not  is  not  clearly  in  evidence.  If 
they  did,  in  my  opinion,  they  did  no 
more  than  they  were  justly  entitled  to 
do;  if  they  did  not,  the  omission  to 
stamp  them  cannot  better  the  plaint- 
iffs case.  [After  some  further  re- 
marks on  the  facts  proved  in  the  case, 
his  honor  continued  :j 

Then  it  has  been  argued  that  it  ia 
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marked  his  shirt  with  that  mark,  and  that  he  has  spent  large 
618]  *sums  in  advertising  them.     The  words  "  trade  mark," 


not  necessary  there  should  be  any 
proof  that  any  one  has  been  misled 
by  the  use  of  the  word  "  Eureka  '* 
by  the  defendants.  If  it  is  not,  it 
is  at  least  necessary  to  show  that  it 
was  "calculated"  in  the  words  of  the 
bill  "to  mislead."  But  is  it  calcu- 
lated to  mislead?  When  for  nearly 
twenty  years  before  the  filinjr  of  the 
bill  the  plaintiff*  has  taken  pains,  and 
successful  pains,  to  tell  the  whole 
world  that  his  *'  Eureka  "  shirt  bears 
his  trade  mark  upon  it,  what  reason  is 
there  for  me  to  believe  that  anybody 
could  possibly  be  misled  by  seeing  a 
shirt  upon  which  was  only  the  single 
word  '*  Eureka  ?  "  If  Eureka  "  had  been 
a  separate  and  distinct  trademark,  that 
would  have  been  different.  But  under 
these  circumstances  how  can  I,  with 
any  kind  of  justice,  infer  that  the 
word  "Eureka"  being  printed  in  a 
small  escutcheon  and  stamped  upon  the 
neck  of  a  shirt,  would  lead  anybody  to 
believe  that  it  was  R,  Ford' 8  "  Eureka" 
shirt? 

Upon  the  ground,  then  that  he  has 
permitted  the  public  to  use  and  make 
this  shirt,  and  that  this  shirt  has  but 
one  name,  and  cannot  properly  be 
called  by  any  other  name  than  that 
which  he  himself  given  to  it,  I  think 
he  has  no  right  whatever  to  complain 
agaidst  the  defendants.  I  think  that 
the  public  use  of  it  during  that  time, 
under  the  circumstances  proved,  has 
precluded  him,  if  he  could  do  so  upon 
any  other  ground,  from  claiming  the 
exclusive  use  of  the  single  name 
"  Eureka." 

I  bear  in  mind  that  when  this  matter 
was  discussed  at  length  in  this  Court, 
and  when  the  plaintiff  was  heard  at  full 
length  before  the  l^ord  Justice  Oiffa/rd, 
the  Lord  J  ustice  said  that  there  were 
two  questions  which  whenever  the 
cause  came  to  be  heard  will  deserve 
serious  attention.  One  is  the  public 
use.  and  u{>on  that,  in  my  opinion,  the 
evidence  is  overwhelming.  The  use 
has  been  public,  and  I  do  not  hesitate 
to  say.  to  my  satisfaction  it  has  been 
proved  to  be  a  public  use  with  the 
knowledge  of  the  plaintiff. 

There  remains  only  the  other  ques- 
tion to  consider,  that  of  the  patent. 
Now  I  should  not  like  to  fritter  away 
that  whole.iome  doctrine  of  the  Court, 


that  if  a  man  comes  here  invoking  the 
aid  of  a  Court  of  Equity  for  the  pro- 
tection  of  what  he  calls  a  legal  right, 
he  is  bound  to  show  that  he  has  dealt 
honestly  with  that  right.  Is  there  any 
honesty  in  this  instance?  Mr.  (M- 
decott,  with  great  ingenuity,  and  also 
I  may  say  with  great  candour — for 
he  has  not  permitted  his  ingenuity 
to  overstep  the  candour  which  always 
characterizes  anything  he  has  to  say  to 
the  Court  —  has  endeavored  to  dis- 
tinguish those  authorities.  He  says 
it  was  not  until  1857  that  the  plain 
tiff  lapsed  into  this  practise  of  calling 
himself  a  patentee,  and  he  says  that, 
the  plaintiff*'8  conduct  having  been 
•*  pure  "  up  to  a  certain  time,  it  can- 
not be  rendered  impure  by  his  sub- 
sequent conduct.  I  admit  no  such 
priuciple  as  that.;  for  if  I  were  to  say 
that  that  was  to  be  the  rule  of  the  law, 
as  far  as  I  have  to  declare  the  law,  it 
would  only  be  necessary  for  a  man  one 
day  to  stamp  his  shirt  with  a  trade 
mark,  and  the  next  day  or  the  next 
week  to  say  to  the  world,  •'  that  is  my 
trade  mark,  I  will  sell  you  these  shirts, 
and  when  I  sell  them  to  you  I  give  you 
a  bill  of  parcels,  and  tell  you  upon 
it  that  I  am  the  patentee  of  that 
shirt  which  bears  that  trade  mark." 
How  can  I  establish  such  a  principle 
as  that  a  man  is  at  liberty  at  any  time 
he  likes  to  say  to  the  public,  "  I  am  a 
patentee?"  What  is  the  consequence 
of  his  so  saying  ?  Suppose  a  buyer  of 
shirts  under  one  of  these  invoicee  were 
greatly  struck  with  the  beauty  and 
excellence  of  the  shirt.  He  might  say 
to  himself,  "If  I  were  at  liberty  to 
make  these  shirts  I  could  make  them 
on  better  terms  than  this  man  sells 
them  to  me,  but  I  dare  not,  because  he 
is  the  patentee ;  I  am  precluded ;  he 
has  an  exclusive  right."  It  is  a  posi- 
tive assertion,  from  the  year  1857  at 
least,  that  Mr.  Fbrd  is  the  patentee 
of  that  shirt,  the  distinctive  property 
in  the  sale  of  which  is  vested  in  him, 
and  to  which  his  title  deed  is  that 
stamp  which  he  has  put  upon  it.  If 
the  rule  were  a  too  strict  one  it  is  too 
well  established  for  me  lo  meddle 
with  it.  But  I  think  it  is  founded 
u|)on  the  most  perfect  good  sense  and 
justice.  I  think  that  persons  ought 
not  to  be  at  libertv  to  hold  themselves 
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which  were  added  afterwards,  were  not  essential  part  of  the  trade 
mark.  The  evidence  of  the  defendants  fails  to  show  that  from 
1849  to  1862  *auy  one  but  the  plaintiff  used  the  word  as  [619 
a  mark  on  shirts ;  but  in  1862  the  defendants  adopted  it,  and  in 
1863  they  issued  a  circular  in  which  they  spo^ke  of  shirts  "  of 
the  Eureka  and  Cuirass  *shape."  The  plaintiff  does  not  [620 
complain  of  the  defendant's  making  shirts  of  the  "  Eureka  " 
shape,  but  of  stamping  them  and  advertising  them  as  "  Eureka" 
shirts,  by  which  the  public  is  liable  to  be  misled.  It  is  not  ne- 
cessary for  the  phiintiff  to  prove  that  persons  have  been  actually 
misled  ;  the  tendency  to  mislead  is  sufficient  to  sustain  an  action 
at  law  and  to  entitle  the  plaintiff  to  relief  in  equity :  Si/kes  v. 
Si/ke$  (^) ;  Seixo  v.  Provezende  (^) ;  Flavel  v.  Harrison  (*) ;  Edelsten 
V.  Edelslen  {*);  Mc Andrew  v.  Basset  (^;  Croft  v.  JDay  (*).  Al- 
though the  plaintiff  has  always  appended  his  own  name  to  the 
trade  mark,  calling  the  shirts  "  Ford's  Eureka  Shirts,"  that  cir- 
cumstance does  not  lessen  his  right  to  the  exclusive  use  of  the 
term  "  Eureka  "  ;  Braham  v.  Bustard  (^) ;  Millington  v.  Fox  (^^ ; 
Kinahan  v.  Bolton  {^) ;  Cocks  v.  Civandler  (*°)  Hall  v.  Barrows  (*^) ; 
Ainsworth  v.  Walmsley  (^*);  Wotherspoon  v.  Currie  (before  the 
House  of  Lords,  April  19,  1872).    No  case  of  acquiescence  has 

out  as  being  patentees  when  they  have  and  therefore  be  deterred  from  making 
no  such  right.  it    himself.    The    advertisements    in 

[His    Honor    then    referred  to  Mil-    newspapers,  the  advertisements  in  the 


linffton  V.  Fox  (3  My.  &  Cr.,  338)  and 
Kitiahan  v.  Bolton  (15  Ir  Ch.,  75), 
whicli  cases  he  distinguished  from  the 
present,  and  continued  :J 

I  doiire  it  to  be  understood  that  ray 
decision  of  this  case  proceeds  upon  this, 
that  the  plaintiff  has  not,  and  never 
had,  any  exclusive  right  to  the  word 
•*  Eureka  "  as  a  word ;  that  as  far  as  the 
word  "  Eureka"  is  inserted  in  his  trade 
mark  he  has  a  right  to  that,  but  only 
as.  a  part  of  his  trade  mark.  That 
trade  mark  has  never  been  in  any  de- 
gree interfered  with  or  imitated,  either 
hy  advertisement  or  representation,  or 
otherwise,  and  therefore  the  plaintiff 
has  nothing  to  complain  of  in  that 
respect.  Then  if  he  says  that,  in  gene- 
ral, making  Eureka  shirts,  and  selling 
them,  is  against  any  other  right  that 
he  may  possess,  I  say  he  is  precluded 
from  saying  that  by  the  conduct  which 
he  has  pursued  respecting  his  adver- 
tisements, and  especially  his  billheads  ; 
for  there  I  say  he  has  made  a  direct, 
wilful,  and  false  representAtion,  one 
which  might  have  been  injurious,  which 
certainly  would  be  inconvenient,  to  any 
person  who  might  take  his  word  for  his 
being  a  patentee  of  the  "  Eureka  "  .shirt, 

3  Enq.  RepI 


CornhiU  Magazine,  the  advertisements, 
if  they  are  to  be  so  cdUed,  upon  the  in- 
voices or  bill  heads,  which  go  further 
than  advertisements,  for  it  is  a  trans- 
action between  the  buyer  and  the  seller, 
all  that  is,  in  my  opinion,  a  clearly 
holding  out  and  announcing  himself  to 
the  ]>ublic  as  a  person  whose  right  to 
sell  the  shirts  which  he  thus  sold,  as 
mentioned  in  the  invoices,  was  pro- 
tected by  a  patent,  and  that  that  was 
false  is  abundantly  proved, 

Under  these  circumstances,  I  am  of 
opinion  that  there  is  no  ground  what- 
ever upon  which  this  suit  can  be  sus- 
tained. The  bill  therefore  nju«t  be  dis- 
missed, and  it  must  be  difmiswd  with 
cost». 

(>)  3  B.  &  C.  541. 

(")  Law  Rep.  1  Ch.,  192. 

(3)  10  Hare,  467. 

K*)  1  D.  J.  &  S.,  185. 

(•)12  W.R.,777. 

(•)  7  Beav.,  84. 

n  1  H.  &  M.,  447. 

O  3  My.  &  Cr.,  838. 

O  15  Ir.  Ch.  Rep.,  75. 

('•)  Law  Rep.  11  Eq..  446 

(")  33  L.  J.  (Ch.).  204. 

('")  Law  Rep.  1  Eq.,  618, 
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been  proved  against  the  plaintiff.  The  use  of  the  mark  by  C 
Ford  and  Stroud  are  too  insignificant  to  affect  his  right.  The 
right  of  the  plaintiff  being  based  upon  property,  such  instances 
of  acquiescence  will  not  defeat  it :  Johnson  v.  Wyatt  (*). 
'621]  *The  only  remaining  point  is  the  use  of  the  word 
**  patentee."  But  that  word  was  not  used  in  conjunction  with 
the  trade  mark,  and  even  if  had  been,  that  circumstance  would 
not  have  been  sutBcient  to  disentitle  him  to  relief  at  law  or  in 
equity :  Sykcs  v.  Sykes  (*) ;  Marshall  v.  Ross  (*).  In  Pidding  v. 
How  (*) ;  Ferry  v.  Truefiit  (*),  Flavel  v.  Harrison  (^),  and  Leather 
Cloth  Company  v.  American  Leather  Cloth  Company  f),  the  misre- 
presentation was  with  respect  to  the  article  to  be  protected,  and 
the  Court  refused  to  protect  the  sale  of  a  thing  which  was  in 
itself  a  fraud  upon  the  public.  That  is  not  the  case  here.  The 
misrepresentation  was  only  collateral.  Nor  was  there  any  mis- 
representation at  all  to  the  public  except  in  a  few  advertisements 
in  1864,  and  the  plaintiff  has  now  ceased  to  use  the  words  in 
his  bill  heads  and  invoices. 

Mr.  Kay^  Q.C.,  and  Mr.  ^.  A.  Gifard,  for  the  defendants  : 
The  name  "  Eureka  "  was  originally  a  fancy  name  applied  to 
a  particular  shape  of  shirt,  not  shirts  made  or  sold  by  a  particuhr 
trader ;  and  as  such  it  has  become  publici  juris^  and  is  used  both 
by  the  trade  and  the  public  to  designate  that  shape  without  dis- 
tinction of  the  seller.  Every  one,  therefore,  has  a  right  to  use 
it,  and  the  Court  will  not  grant  an  injunction  to  restrain  them 
any  more  than  to  restrain  persons  from  advertising  "  Broug- 
hams," "  Wellington  boots,"  or  "  Harvey's  sauce,"  all  of  which 
were  originally  fancy  names.  The  defendants  never  sold  or 
advertised  these  shirts  as  Ford's  Eureka  shirts^^  which  is  the  only 
trade  mark  to  which  the  plaintiff  is  entitled.  Even  though  the 
name  ''  Eureka"  may  have  been  originally  a  trade  mark,  it  has 
now  hecome  publlcijuriSy  and  the  plaintiff  has  lost  his  exclusive 
right  by  his  acquiescence.  Ho  did  not  interfere  with  C.  Ford 
or  with  Slroud,  whom  he  knew  to  be  openly  selling  shirts  as 
Eureka  shirts,  and  he  must  also  have  seen  numerous  price  lists 
and  trade  circulars  in  which  Eureka  shirts  were  advertised. 
Under  such  circumstances  the  Court  has  always  refused  an  in, 
6221  junction:  Cunham  v.  Jones  (^);  Woolham  v.  RaicUff  *(^; 
Lee  V.  Haley  ('°);  Wotherspoon  v.  Currie;  Lent  v.  Auction  Marl 
Oimpony{^^);  GoUin  Csompany  v.  Brown  (**);  Browne  v.  Freeman  ("). 

C)  2  D.  J.  &  S.,  18.  (')  11  H.  L.  C.  523. 

(«)  3  B.  &  C.  541.  C)  2  y.  &  B  ,  218. 

(»)  Law  Rep.,  8  Eq..  651.  (•)  1  II.  &  M.,  259. 

(*)  8  Sim.,  477.  •  (")  Law  Rep.  5  Ch.,  155. 

O  6  Beav.,  66.  (")  Ibid,  2  Eq.,  288. 

O  10  Hare,  467.  (>«)  8  K.  &  J.,  423. 

O  12  W.  R.,  805. 
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But  whatever  the  plaintifPs  legal  rights  may  be,  he  has  dis- 
entitled himself  from  obtaining  relief  in  this  Court  by  the  mis- 
representation contained  in  his  invoices  and  advertisraents.  If 
the  Court  granted  an  injunction  it  would  be  aiding  the  plaintift' 
to  coffimit  a  fraud :  Pidciing  v.  How  (*);  Ferry  v.  Truefitt  (*);" 
Morgan  v.  M'Adam  (*) ;  Eldelsien  v,  Vick  (*) ;  Lamplough  v.  Balnur 
(before  Vice-Chancel  lor  Wood^  December  3,  1867).  It  is  im- 
possible to  draw  a  distinction  between  a  misrepresentation  in 
the  trade  mark  and  elsewhere,  and  in  some  of  the  cases  cited 
there  was  no  misrepresentation  in  the  trade  mark. 

Mr.  Little^  in  reply. 

Sir  W.  M.  James,  L.J.  : 

In  this  case  the  plaintiff'  complains  of  the  defendant  that  they 
have  invaded  his  trade  mark.  The  plaintiff's  case  is  that  he, 
being  a  shirt  maker  in  London^  invented  a  particular  form  of 
shirt,  to  which  he  gave  the  name  of  "  Eurekciy^^  and  that  he  used 
as  a  trade  mark,  which  he  affixed  to  the  shirts,  the  words  "  Ford's 
Eureka  Shirt;'"  and  he  complains  that  he  having  used  this  trade 
mark  for  several  years,  the  defendants  have  used  the  word 
''  Eureka,'^  affixing  it  to  a  shirt  in  exactly  the  same  place  as  the 
plaintiff  affixed  his  mark ;  and  that  they  have  also  used  boxes 
containing  small  quantities  of  shirts,  just  as  much  as  one  pur- 
chaser would  buy,  with  the  mark  *'  Easter^  Porter,  ^  Company's 
Improved  Eureka/'  Thus  stated,  the  case  seems  to  me  primd 
facie  to  be  one  of  the  plainest  and  simplest  cases,  ever  brought 
into  Court.  It  seems  to  me  to  be  utterly  impossible  to  distin- 
guish this  case  from  the  case  of  Braham  v.  Bustard,  {*),  where 
a  man  had  a  trade  mark  upon  which  was  the  word  "  Excelsior^'' 
and  another  man  applied  the  word  "  Excehior  "  *to  white  [623 
soft  soap ;  or  from  the  older  case  of  Millington  v.  Fox  (*),  where 
persons  used  the  name  of  MiUington  as  part  of  the  mark  upon 
some  steel ;  or  from  the  case^,  in  Ireland,  oiKinahan's  v.  Bolton  (^), 
with  respect  to  the  use  of  the  initials  "  L.  i."  in  "  Kinohan's 
L.  L,  Whisky,''  which  the  defendant  endeavored  to  invade  by 
calling  his  whisky  "  Boltons  L.  L,  Whisky,"  The  plaintift'makes 
this  primd  facie  ca^e  —  that  he  has  a  plain  trade  mark,  a  material 
and  substantial  part  of  which  has  been  taken  by  the  defendants. 
Then  the  onus  is,  under  those  circumstances,  cast  upon  the  de- 
fondants  to  relieve  themselves  from  that  primd  facie  liabilty. 
Their  defence  consists  in  substance  of  two  parts.  One  is  that 
the  word  *'  Eureka  "  had  become  publici juris  —  that  it  had  ceased, 
in  fact,  to  be  part  of  the  plaintiff's  trade  mark,  or  essential  to 

(*)  8  Sim..  477.  O  11  Hare.  78. 

(■)  6  Beav.,  66.  (•)  1  H.  &  M.,  447. 

,  («)  36  L.  J.  (Ch.),  228.  (•)  8  My.  &  Cr .  388. 

C)  15  Ir.  Cli.  Rep.,  75. 
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any  trademark;  that  it  had  become  a  word  like  "  Wellington  " 
as  applied  to  boots,  descriptive,  not  of  the  plaintift''s  shirts,  but 
descriptive  of  a  form  of  shirt,  and  that  it  was  known  in  the 
market  and  to  all  the  public  as  the  name  and  description  of  that 
particular  form. 

Now,  in  considering  the  question  as  to  whether  or  not  it  is 
publici  juris,  I  think  it  is  important  to  regard  a  little  the  history 
and  chronology  of  the  case.  [His  Lordship  then  referred  to  the 
evidence  the  effect  of  which  is  stated  above,  particularly  to  the 
affidavits  of  Mr.  Wallon  and  Mr.  Hogg,  and  continued:]  It 
appears  to  me  to  be  clearly  made  out  that,  at  the  time  when  one 
of  the  defendants'  shirts  were  sent  to  Mclntgre,  Hogg,  ^*  Co.  by 
the  defendants,  and  shirts  were  made  by  Mclvtyre  Hogg  ^  Co. 
for  them  of  the  Eureka  shape,  and  up  to  that  time,  there  was  not 
any  use  of  the  word  "  JEureka"  as  applied  to  shirts  in  any  sense 
whatever  in  the  market.  There  was,  during  an  interval  —  I 
think  during  one  year,  the  year  1854  —  a  relation  of  the  plaint- 
iff of  the  name  of  Ford,  who  seems  to  have  sold  shirts  (it  does 
not  appear  whether  they  were  marked  or  not)  as  *'  Ford's  Eu- 
reka Shirts,'^  and  he  was  not,  apparently,  interfered  with  by  the 
plaintiff.  That  however,  did  not  last  for  more  than  a  year,  and 
whatever  wound  that  might  have  inflicted  upon  the  plaintiff's 
property,  it  appears  to  me  that  must  be  considered  to  have  been 
entirely  healed  long  before  this  transaction  of  the  defendants' 
took  place.  With  the  exception  of  that,  so  far  the  evidence 
624]  goes,  it  appears  that  *not  a  single  shirt  had  ever  been  ad- 
vertised, or  marked  in  such  a  way  as  to  get  into  the  hands  of  the 
public,  with  the  name  "  Eureka.''  It  is  in  evidence  that  the 
shape  itself  became  from  the  first  very  popular,  and  that  a  great 
number  of  persons  used  the  shape,  as  they  lawfully  might ;  and 
to  some  extent  it  appears  that,  as  between  the  shirt  maker  and 
his  cutters,  as  between  persons  engaged  in  the  trade,  with  re- 
gard to  whom  the  use  of  the  word  would  not  be  calculated  to 
deceive,  the  word  "  Eureka  "  was  used.  A  man  might  say,  **  I 
want  one  hundred  dozen  Eurekas,''  or  he  might  sa}^  **I  want 
one  hundred  dozen  Fords'^ — that  is  to  say,  between  them  that 
signified  so  many  dozen  shirts  made  after  the  patern  of  Mr. 
Ford's  shirts,  which  was  perfectly  lawful ;  but  at  the  time  when 
the  defendants  began  their  operations  it  does  not  appear  to  me 
that  there  was  any  use  of  the  word  "  Eureka  "  as  between  any 
seller  aud  any  ordinary  buyer,  or  that  there  was  anything  what- 
ever which  intended  to  show  that  the  word  "  Eureka  "  meant  at 
that  time  anything  but  the  shirt  manufiictured  by  the  plaintiff 
himself.  That  was,  in  my  judgment,  the  state  of  things  at  the 
time  when  the  piracy  by  the  defendants  began  ;  and  I  think  it 
it  is  to  be  lamented  that  Mr.  Walton  and  M\\Hogg  did  what  they 


Vol.  Vn.]  CHANCERY  APPEALS.  549 

liJJ.  Ford  V.  Foster.  1872 

did  —  that  is  to  say,  used  the  word  Eureka^  and  stamped  that 
word  ill  exactly  the  same  place  as  that  in  which  the  plaintift' 
placed  his  trade  mark.  They  did  that  apparently  with  an  un- 
consciousness—  they  ndwely  disclose  in  their  evidence  —  that  it 
was  a  most  improper  attempt  to  obtain  the  benefit  of  the  repu- 
tation which  Mr.  Ford  had  acquired  for  his  shirts  by  the  merit 
of  the  manufacture  itself,  and  by  his  persistent  and  expensive 
advertisement  of  it  in  all  parts  of  the  kingdom.  At  all  events 
it  was,  in  my  judgment  a  most  improper  violation  of  the  plaint- 
iff's right  at  that  time,  and  if  the  plaintiff  had  then  discovered 
it,  and"  had  then  filed  his  bill  to  restrain  the  use  of  that  word 
"  Ewreka  "  by  the  defendants,  he  must  have  succeeded  in  his 
suit  Then  what  has  occurred  since  ?  A  great  deal  of  evidence 
has  been  given  as  to  the  common  use  of  the  word  ^'Eureka;^' 
but  if  we  eliminate  from  that  mass  the  evidence  of  the  use  of  the 
word  which  is  to  be  traced  directly  to  the  operations  of  the  de- 
fendants themselves  —  the  use  of  it  by  the  persons  who  are  the 
shopkeepers  who  have  bought  from  the  defendants,  the  use  of 
it  by  shippers  *who  have  bought  from  the  defendants  for  [625 
the  purpose  of  shipping  to  the  colonies,  where  the  Eureka  shirts 
seem  to  be  in  request  —  it  appears  to  me  that  the  evidence  of 
the  use  of  the  word  pnblici  juris  is  reduced  to  a  very  small  amount 
indeed.  It  is  not  to  be  overlooked  that,  with  the  single  excep- 
tion of  Stroud,  who  for  the  last  year  or  two  is  proved  to  have 
put  over  his  door  "  Stroud's  Eureka  Shirts,'^  where  the  evident 
intention  to  distinguish  his  shirts  from  Ford's  Eureka  Shirts  might, 
perhaps  have  made  it  difficult  to  interfere  with  him,  there  is 
no  evidence  that  in  the  whole  of  London  there  has  been  any  use 
of  the  word  ^^  Eureka''  in  such  a  way  as  to  affect  the  question 
before  us  by  any  person  whatever  except  the  defendants.  It 
has  been  said  that  one  murder  makes  a  villain  and  millions  a 
hero  ;  but  I  think  it  would  hardly  do  to  act  on  that  principle  in 
such  matter  as  this,  and  to  say  that  the  extent  of  a  man's  pi- 
ratical invasions  of  his  neighbors  rights  is  to  convert  his  piracy 
into  a  lawful  trade.  That  ground  of  defence,  therefore,  in  my 
judgment,  fails. 

The  next  and  more  difficult  point,  in  my  judgment,  is  that 
which  is  clearly  proved  in  this  case,  that  the  plaintiff  himself 
has  been  guilty  of  misrepresentation  with  respect  to  his  trade, 
not  indeed  in  the  trade  mark  itself  nor  in  the  manufacture,  but 
by  several  collateral  rei>resentations.  He  has  by  advertisements, 
extejiding  over  the  year  1864,  in  several  publications,  and,  which 
is  more  important,  in  every  invoice,  which  he  gave  to  every  pur- 
chaser, for  several  years  described  himself  as  [latentee  of  this 
shirt.  That  is  to  say,  he  has  represented  that  in  addition  to  the 
protection  of  the  trade  mark,  his  article  is  protected  by  patent. 
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There  have  been  several  cases  in  this  Court  in  which  that  mis- 
representation has  been  held  to  be  to  some  extent  fatal  to  a  plaint- 
iff's case.  In  Piddwg  v.  How  (*),  the  case  of  the  Howqua  Mix- 
ture^ in  Perry  v.  Trnefiti  (*),  which  was  the  case  of  the  Mexican 
Bulm^  in  Flavel  v.  Harrison  (*),  which  was  the  case  of  a  patent 
kitchener,  and  in  the  Leather  Cloth  Company  v.  American  Leather 
Cloth  Company  (*),  the  Judges  held  that  the  misrepresentation 
debarred  the  plaintiff  from  the  relief  which  he  then  sought. 
But  Mr.  Little  has  drawn  our  attention  to  this  important  con- 
626]  sideration  *that  in  most  of  these  cases  the  fraud  was  in  the 
trade  mark  itself,  and  further,  that  in  the  cases  of  Pidding  v. 
How  (^),  Perry  v.  Truefitt  (^),  and  Flavel  v.  Harrison  (*),  the  master 
of  the  rolls  and  the  Vice-Chancellor  Wood^  the  present  Lord 
Chancellor,  thought  that  the  proper  course  to  pursue  was  to  re- 
tain the  bill  for  a  year,  with  liberty  to  the  plaintiff  to  bring  such 
action  as  he  might  be  advised,  thereby  implying,  as  it  seems  to 
me,  that  if  he  succeeded  in  his  action  he  would  come  back  to 
this  Court  and  be  entitled  to  the  injunction,  which  would  be  the 
ancillary  remedy  which  this  Court  gives  for  the  further  protec- 
tion of  his  legal  right.  That  course  is  not  open  to  us  now.  We 
are  obliged  to  determine  both  the  legal  right  and  to  apply  the 
equitable  remedy  which  is  the  result  of  that  legal  right. 

Now  in  this  particular  case  I  am  satisfied,  for  reasons  which 
the  Lord  Justice  Mellish  will  go  into  more  fully  than  is  neces- 
sary for  me  to  do,  that  this  collateral  misrepresentation  of  the 
article  being  protected  by  patent  would  be  no  defence  at  law, 
and  we  are  satisfied  that  we  ought  to  determine  the  legal  risfht 
in  his  favor;  and  the  legal  right  being  so  determined  in  nis 
favor,  we  think  he  then  is  in  the  same  position  as  if  in  the  cases 
which  I  have  referred  to  he  had  gone  to  law  and  had  succeeded 
in  the  action.  I  am  of  opinion,  therefore,  that  having  deter- 
mined the  legal  right  which  he  has  established  to  be  in  him  he 
is  entitled  to  the  ancillary  equitable  remedy,  that  he  is  entitled 
to  any  injunction,  very  much  in  the  same  terms  as  that  which 
was  granted  in  Millington  v.  Fox  (*),  an  injunction  to  restrain  the 
defendants  from  using  the  word  ''  Eureka^^^  or  any  other  part 
of  the  trade  mark  of  the  plaintiff  to  any  shirts  manufactured  by 
them,  or  to  any  shirts  sold  by  them,  unless  such  shirts  were 
manufactured  by  the  plaintiff,  and  from  issuing  boxes,  cards, 
or  labels  on  which  the  mark  "  Euveka'^  shall  be  applied  to  shirts 
not  of  the  plaintiff's  manufacture.  I  do  not  think  it  right  to 
extend  the  injunction  to  price  lists  or  trade  circulars,  or  other 
advertisements  of  that  kind,  because  the  fraud  that  is  committed 
is  a  fraud  that  is  committed  with  respect  to  the  ultimate  pur- 

0  8  Sim.,  477.  (')  0  Beav..  66.  (•)  10  Hare,  467. 

OUII.  L.  C.,523.  (•)  8  My.  &  Cr.,  838. 
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chaser.  The  trade  circulars  and  the  price  lists  are  things  be- 
tween the  defendants  or  the  manufacturers  and  the  shopkeepers 
or  *other  dealers,  who  are  not  deceived  by  them,  and  [627 
what  is  important  is,  not  to  restrain  the  parties,  who  know  ex- 
actly what  they  are  dealing  in  and  what  they  are  talking  about, 
from  the  use  of  the  word  "  Eureka,"  which  they  may  fairly  and 
honestly  use  to  describe  the  thing  or  shape  itself,  but  from  their 
doing  that  in  such  a  way  as  to  induce  an  unwary  or  ignorant 
purchaser  to  believe  that  the  thing  he  is  getting  is  the  article 
manufactured  and  advertised  by  the  plaintiff. 

The  question  remains  as  to  what  ought  to  be  done  with  re- 
spect to  the  account.  Having  regard  to  the  fact  that  we  are 
establishing  a  legal  right,  that  we  are  also  giving  an  equitable 
remedy  ancillary  to  and  consequent  upon  that  legal  right,  and 
having  regard  to  the  fact  that  the  plaintiff  did  certainly  make  a 
misrepresentation,  which  he  was  not  justified  in  making,  in  his 
advertisements  and  invoices,  and  also  to  the  fact  that  the  plaint- 
iff seems  to  have  been  not  very  vigilant  in  endeavoring  to  ascer- 
tain who  were  interfering  with  his  trade  mark,  and  having 
regard  also  to  the  probabilitj  that  the  extent  of  the  trade  of  the 
trade  of  the  defendants  would  by  no  means  be  a  measure  of  the 
injury  done  to  the  plaintiff  himself,  because  the  plaintiff  does 
not  appear  to  have  anything  like  the  extent  of  the  trade  of  the 
defendants;  having  regard  to  all  these  circumstances,  we  are  of 
opinion  that  the  account  should  not  be  earlier  tlian  the  filing  of 
the  bill.  The  plaintiff  will  therefore  be  declared  to  be  entitled 
to  the  ordinary  account  from  the  filing  of  the  bill,  with  the  costs 
of  the  suit. 

Sir  G.  Mellish,  L.J. : 

I  am  of  the  same  opinion.  When  this  case  was  before  Lord 
Justice  Giffard,  on  the  hearing  of  the  appeal  with  respect  to  the 
motion  for  injunction,  he  said:  ''There  are  two  very  serious 
questions  for  decision  at  the  hearing ;  the  one  is,  whether  the 
evidence  can  be  brought  to  such  a  point  as  to  make  out  that 
^Eureka^  is  publlci  juris.  The  other  very  serious  question  is, 
whether  the  plaintiff  is  or  is  not  precluded  from  suing  by  reason 
of  his  having  described  himself  in  his  invoices  to  a  -very  con- 
siderable extent  as  patentee  of  ^Ford's  Eureka  Shirts^'  when  in 
fact  he  is  not  the  patentee  of  those  shirts." 

I  am  of  opinion  that  the  Lord  Justice  Giffurd^  in  those  ex- 
*|)rc\ssions,  very  correctly  described  the  two  questions  [628 
which  have  to  he  decided  in  this  case ;  and  I  think  the  mode  in 
which  he  expressed  himself  as  to  the  word  "  Eureka''  proves  that 
he  did  not  concur  in  the  ojnnion  which  the  Vice-Chance'ller  has 
given,  that  because  Mr.  Fttvd  always  put  his  own  name  before 
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the  word  "  Eareka^^'  therefore  he  could  not  be  entitled  to  the 
word  "  JEureka'^  as  his  trade  mark,  and  that  he  could  have  no 
protection  against  anybody  who  used  it  unless  that  person  also 
used  the  name  of  Ford,  For  the  reasons  given  by  the  Lord 
Justices  JameSy  which  I  do  not  repeat,  I  am  clearly  of  opinion 
that  originally,  at  any  rate,  the  plaintiff  was  entitled  to  be  pro- 
tected against  the  use  of  the  word  ''  Eureka^^  by  the  shirt  makers 
as  a  violation  of  his  trade  mark. 

Then  the  question  is,  has  it  become  publici  juris  f  And  there 
is  no  doubt,  I  think,  that  a  word  which  was  originally  a  trade 
mark,  to  the  exclusive  use  of  which  a  particular  trader,  or  his 
successors  in  trade,  may  have  been  entitled,  may  subsequently 
become  publici  juris,  as  in  the  case  which  has  been  cited  of  Har- 
vey's  sauce.  It  was  admitted  that,  although  that  originally  had 
been  the  name  of  a  sauce  made  by  a  particular  individual,  it 
had  become  publici  juris,  and  that  all  the  world  were  entitled  to 
call  the  sauce  they  made  Harvey^s  sauce  if  they  pleased.  Then 
what  is  the  test  by  which  a  decision  is  to  be  arrived  at  whether 
a  word  which  was  originally  a  trade  mark  has  become  publici 
juris  ?  I  think  the  test  must  be,  whether  the  use  of  it  by  other 
persons  is  still  calculated  to  deceive  the  public,  whether  it  may 
still  have  the  effect  of  inducing  the  public  to  buy  goods  not  made 
by  the  original  owner  of  the  trade  mark  as  if  they  were  his  good8. 
If  the  mark  has  come  to  be  so  public  and  in  such  universal  use 
that  nobody  can  be  deceived  by  the  use  of  it,  and  can  be  induced 
from  the  use  of  it  to  believe  that  he  is  buying  the  goods  of  the 
original  trader,  it  appears  to  me,  however  hard  to  some  extent 
it  may  appear  on  the  trader,  yet  practically,  as  the  right  to  a 
trade  mark  is  simply  a  right  to  prevent  the  trader  from  being 
cheated  by  other  persons'  goods  being  sold  as  his  goods  through 
the  fraudulent  use  of  the  trade  mark,  the  right  to  the  trade  mark 
must  be  gone. 

Therefore  I  have  examined  the  evidence  in  this  case  for  the 
purpose  of  determining  whether  the  use  of  the  word  "  Eureka"  has 
629]  *become  jnMicl  juris  in  that  sense,  and  I  have  come  to  the 
conclusion  upon  the  whole,  that  as  between  the  wholesale  dealer 
and  the  retail  dealer  it  has  to  this  extent  become  publici  juris, 
that  by  the  use  of  it  in  the  trade  circulars,  which  are  issued  only 
to  retail  dealers,  or  by  the  shirts. being  invoiced  by  the  whole- 
sale dealers  "  Eureka  ShiiHs,"  no  retail  dealer  would  be  likely  to 
be  deceived  or  to  buy  shirts  which  were  not  made  by  Eord  be- 
lieving they  were  Ford's  shirts.  But  I  have  come  to  the  con- 
clusion that  a  very  considerable  portion  of  the  public,  who  buy 
the  shirts  for  the  purpose  of  wetlring  them,  are  still  very  liabfe 
to  be  deceived  by  the  use  of  the  word  "  Eureka ''  as  a  mark  on 
the  shirt  itself,  particularly  when  it  is  affixed  in  the  very  place 
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where  Mr.  Ford  has  been  accustomed  to  place  his  mark.  And 
the  reason  why  I  come  to  that  conclusion  is  principally  this: 
Mr.  Ford  is  the  only  person  who  has  ever  advertised  these  shirts 
as  "  Eureka  "  shirts,  and  who  has  ever  sidvertised  that  he  marks 
them  in  that  particular  place.  There  is  evidence  that,  to  a  very 
large  extent,  indeed  for  a  series  of  years,  Mr.  Ford  has  advertised 
that  he  marks  his  shirts  in  a  particular  part  of  them,  and  that 
none  of  them,  except  those  that  are  marked  "  Ford^s  Eureka 
Shirts  "  are  genuine. 

Then,  no  doubt,  it  is  said  that  he  has  always  put  '*  Ford^s 
Eureka  SA/rte,"  and  that  would  prevent  the  public  being  de- 
ceived. I  cannot  think  that  that  would  be  its  practical  effect. 
It  is  quite  obvious  that,  although  he  puts  the  word  "  Ford"  to 
it  for  purpose  of  inducing  people  lo  come  to  him,  yet  a  very 
large  number  of  persons  who  read  these  advertisements  would 
be  attracted  by  and  would  remember  the  word  "  Eureka  "  who 
would  wholly  forget  the  word  "  Ford."  And  persons  who  had 
been  accustomed  to  buy  these  shirts  marked  '*  Ford^s  Eureka 
Shirt"  and  persons  who  had  been  accustomed  to  read  his  ad- 
vertisement and  see  that  the  shirts  were  extensively  advertised 
as  "  Ford's  Eureka  Shirts  "  when  they  came  and  saw  in  a  shop, 
either  in  this  country  or  in  the  colonies,  marked  as  the  defend- 
ant's shirts  are  marked,  **  The  Eureka  Shirty"  they  would  not 
necessarily  remember  the  name  of  Ford,  but  they  would  suppose 
that  these  were  the  advertised  shirts  which  had  obtained  such 
celebrity.  There  can  be  no  doubt  that  there  are  many  persons 
who,  if  there  were  no  difference  as  regards  the  fit  of  two  shirts, 
would  prefer  buying  a  shirt  from  the  original  maker,  *and  [630 
the  word  "  Eureka"  marked  upon  a  shirt  would  be  calculated 
to  make  such  persons  believe  that  it  was  made  by  the  man  who 
originally  found  out  and  advertised  the  "  Eureka."  I  am,  there- 
fore, of  opinion  on  the  first  point  that  the  trade  mark  has  not 
been  made  so  publici  juris  as  to  debar  the  plaintiff  from  main- 
taining his  suit. 

Then  comes  the  second  question,  as  to  whether  he  is  prevent- 
ed from  having  any  relief  in  this  Court  on  account  of  the  mis- 
representation nehasmade,  partly,  although  not  very  extensively, 
by  public  advertisements,  and  to  a  very  great  extent  by  his  bill 
heads,  that  this  was  a  patented  article,  when  in  truth  it  is  not. 
Now  it  becomes  necessary  on  this  part  of  the  case  to  consider 
first  whether  an  action  at  law  would  lie  in  this  case ;  and  sec- 
ondly, if  an  action  at  law  would  lie,  whether  the  plaintiff  ought 
to  have  any.  relief  in  equity. 

In  the  first  place  it  is  quite  clear  that  this  is  not  like  the  case 
of  MiUington  v.  Fox  (*),  where  the  defendant  was  a  totally  inno- 

Q)  3  My.  &  Cr.,  338. 
8  Enq.  Rep.1 
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ce!)t  person,  and  where  no  action  at  law  would  lie,  because  the 
(lofendant  was  not  guilty  of  willfully  taking  the  plaintiff's  mark. 
This  is  a  case  which  is  exactly  like  Sykes  v.  Sykes  (^),  which  is 
always  cited  as  to  the  common  law  right  to  maintain  actions  of 
this  kind,  and  where  it  was  expressly  held,  that,  although  the 
retailor  purchasing  the  article  is  not  deceived,  yet  if  a  trade 
mark  is  put  upon  that  article  for  the  purpose  of  deceiving  the 
l)ersons  who  purchase  from  the  retail  dealer,  an  action  at  law 
will  lie.  This  is,  in  my  opinion,  a  case  of  that  kind,  and  it  is 
therefur.e  one  in  which  an  action  at  law  primd  facie  could  be 
maintained. 

The!i  would  it  be  a  defence  to  that  action  at  law  that  the 
plaintiff  has  made  false  representations  to  the  public  that  his 
article  was  patented  when  in  fact  it  was  not?  If  the  false  re- 
l.resentation  was  in  the  trade  mark  itself,  although  I  cannot  find 
that  that  point  has  ever  been  decided  or  raised  in  a  Court  of 
Common  Law,  yet  I  am  disposed  to  think,  arid  indeed  I  have  a 
pretty  clear  opinion,  that  if  that  question  were  raised  it  would 
be  held  that  the  fact  of  the  trade  mark  itself  containing  a  false 
representation  to  the  public  would  be  an  answer  at  law  to  an 
action  brought  for  a  deceptive  use  of  the  trade  mark  by  the  de- 
631]  fendant.  The  declaration  *at  law  always  begins  by  set- 
ting out  that  the  plaintiff  had  used  for  a  length  of  time  a  certain 
particular  trade  mark,  and  that  his  goods  were  known  by  that 
trade  mark,  and  it  substantially  sets  up  that  by  the  user  of  that 
mark,  and  his  goods  being  known  in  the  market  by  it,  he  has 
practically  got  a  right  to  the  use  of  that  mark.  It  appears  to 
me  that  it  would  come  within  the  rule  JEx  turpi  causd  ywn  oritur 
actio  ;  that  if  the  trade  mark  contains  a  false  representation  calcu- 
lated to  deceive  the  public,  a  man  cannot  by  using  that,  which 
is  in  itself  a  fraud,  obtain  —  I  do  not  say  an  exclusive  right  — 
but  any  right  at  all.  I  may  observe  that  Sykes  v.  Sykes  (')  is  the 
only  case  in  which  the  article  was  described  as  a  patent  article. 
The  word  "patent"  was  in  the  trade  mark:  tha  article  was 
called  '*  Sykes'  Patent^''  but  in  that  case  there  had  been  originally 
a  patent,  and  there  was  no  imputation  that  there  was  any  fraud 
in  the  use  of  the  word.  All  the  world  might  know  that  the 
patent  had  expired.  The  word  was  simply  used  as  a  description 
of  the  article.  The  same  reasoning  would  apply  if  the  trade 
was  a  fraudulent  trade.  In  that  case  also  I  have  no  doubt  that 
no  action  could  be  maintained.  In  Pejry  v.  Truejitt  (^)  and  /W- 
ding  v.  How  (^)  there  was  very  good  reason  for  supposing  that 
the  trade  itself  was  a  fraud.  The  object  of  the  trader  in  Perry  v. 
Truejitt  was  to  sell  under  the  name  of"  Mexican  Balm^'"'  some 
composition  which  never  came  from  31exico,  but  which  was 
(»)  3  B.  &  C,  541.  06  Beav..  66.  (■)  8  Sim.,  477. 
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said  to  be  composed  from  some  wonderful  herbs  to  be  got  only 
in  Mexico.  So  in  Pldding  v.  How  there  was  evidence  that  the 
object  was  to  persuade  the  world  tliat  the  tea  which  was  called 
'*  Howqua^s  Mixture  "  was  an  extraordinary  mixture,  made  by 
some  great  man  in  China^  when  in  point  of  fact  it  was  made  in 
England. 

It  resembled  a  case  which  I  remember  being  tried  at  York^ 
where  there  was  a  question  respecting  the  sale  of  some  Peruvian 
guano,  which  was  proved  to  be  a  manufacture  made  at  Hull. 
A  number  of  witnesses  stated  that  everybody  in  the  trade  knew 
that  Peruvian  guano,  unless  the  words  *'  Genuine  Gibbs  "  were 
added,  meant  an  article  made  in  this  country ;  but  they  could 
not  deny  that  when  a  farmer  bought  some  to  put  on  his  fields, 
he  thought  he  was  buying  guano  from  Peru.  In  that  case,  the 
sale  was  held  tq  be  a  gross  fraud,  and  there  is  no  doubt  that  no 
right  *could  arise  out  of  it.  But  where  the  trade  is,  as  in  [632 
this  case,  a  perfectly  honest  trade  and  where  the  trade  mark  is,  as 
in  this  case,  a  perfectly  honest  trade  mark,  lam  clearly  of  opinion 
tliat  there  is  no  common  law  principle  upon  which  it  is  possible  to 
hold  that  the  fact  of  the  plaintift'havingbeen  guilty  of  some  colla- 
teral fraud  would  be  an  answer  to  an  action.  It  would  be  im- 
possible to  plead  at  law  as  a  justification  for  the  defendants' 
committing  the  fraud  that  the  plaintift'  had  committed  a  fraud 
on  some  one  else.  Such  a  plea  would  be  no  answer  to  the 
action.  It  is  true  that  in  this  case  the  bills  containing  this  false 
representation  as  to  its  being  a  patented  article  are  proved  to 
have  been  given  to  the  defendants  themselves;  but  there  is  not 
the  slightest  evidence  or  the  slightest  reason  for  supposing  that 
the  defendants  were  ever  deceived  by  that  representation  because 
they  knew  perfectly  well  that  there  was  no  patent  for  these  shirts. 
There  would  be  this  further  difficulty  to  be  solved:  How  much 
misrepresentation  must  be  made  to  an  answer  to  an  action  ?  It 
is  to  be  said  that  if  the  plaintiflt'  had  on  one  single  day  issued 
an  advertisement  containing  a  false  representation,  therefore  all 
his  rights  were  gone  ?  I  can  see  no  way  of  determining  how 
far  the  misrepresentation  must  extend  before  it  would  be  con- 
sidered an  answer  to  an  action  or  a  suit. 

I  am  therefore  of  opinion  that  an  action  at  law  could  have 
been  maintained  in  this  case.  And  we  are  in  the  same  position 
now  as  if,  before  Sir  John  JRolfs  Acty  which  altered  the  rule  of 
this  Court,  an  injunction  had  been  refused  with  leave  to  the 
plaintift*  to  bring  an  action  at  law,  and  that  action  had  been 
tried  and  a  verdict  obtained  for  the  plaintiff,  and  the  plaintift' 
were  now  before  the  Court  asking  for  this  injunction.  Now, 
is  the  injunction  to  be  granted  or  not  ?  It  appearb  to  me  in  this 
case  that  the  injunction  mnst  bo  granted,  unless  it  can  be  held 
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that  it  is  a  ease  in  which  a  Court  of  Equity  would  grant  an  in- 
junction to  restrain  the  plain  titty's  action ;  because  it  cannot  be 
right,  if  the  plaintiif  is  allowed  to  maintain  his  action,  that  he 
should  be  obliged  to  bring  perpetual  actions  at  law  instead  of 
having  his  injunction  in  this  Court. 

Tlie  only  question  therefore  remaining  is,  w^ould  a  Court  of 
Equity,  on  account  of  his  false  representations  restrain  the  action 
633]  *^t  law  ?  I  know  of  no  authority  for  that.  On  the  con- 
trary, in  all  these  cases  in  which  the  Court  has  refused  an  in- 
junction on  the  ground  of  misrepresentation,  it  has  allowed  an 
action  at  law  to  be  brought  if  the  party  chose  to  bring  it.  All 
the  authorities  tend  in  that  direction,  and  seem  to  hold  that  if 
an  action  at  law  will  lie  there  will  be  a  remedy  in  this  Court  by 
injunction.  Indeed  I  do  not  see  w^hat  equitable  right  the  de- 
fendant could  have  to  restrain  such  an  action.  He  is  simply  a 
person  who  has  committed  a  fraud  himself,  and  wdio  has  no 
equitable  right  whatever,  and  the  only  decision  which  can  be 
cited  as  an  authority  is  the  Leather  Cloth  Company  v.  American 
Leather  Cloth  Compavi/  Q,  where,  no  doubt,  Lord  Westbury  and 
Lord  Kmgsdoion  appear  to  say  that  false  representations  of  this 
kind  might  be  an  answer  to  a  suit  in  equity.  But  that  was 
plainly  a  case  where  the  misrepresentation  was  in  the  trade  mark 
or  label  itself,  and  I  have  carefully  read  through  the  judgments 
of  Lord  Kutgsdoion  'tind  Lord  Wesfbury^  and  it  appears  to  me  that 
they  had  simply  that  question  before  them,  and  they  had  not  at 
all  present  to  their  minds  the  question  which  we  have  to  decide, 
namely,  whether  a  collateral  misrepresentation  would  be  an 
answer  to  an  action  at  law  ;  and  if  it  be  not  an  answer  to  an  ac- 
tion at  law  whether  it  could  be  an  answer  to  a  suit  in  equity. 
I  have  therefore  come  to  the  conclusion,  on  the  second  ground 
also,  that  it  constitutes  no  reason  why  the  plaintiff  should  not 
maintain  a  suit  in  this  Court. 

I  entirely  agree  in  what  has  been  said  by  the  Lord  Justice  that 
having  regard  to  the  fact  that  the  plaintift*  has  to  a  certain  extent 
slept  on  his  rights,  and  having  regard  to  the  misrepresentation 
which  he  has  made,  he  is  not  entitled  to  what  is  the  peculiar 
remedy  of  this  Court,  and  which  can  only  be  got  in  equity, 
namely,  an  account  for  the  last  six  years  previously  to  the  tiling 
of  the  bill  of  the  profits  made  by  the  sale  of  shirts  by  the  defend- 
ants with  his  trade  mark  upon  them.  If  this  action  had  been 
tried  before  a  jury  I  am  quite  confident  that  upon  this  evidence 
he  would  only  have  recovered  405.  damages.  There  is  no  evi- 
dence of  specific  loss,  and  therefore  a  Court  of  Law  would  have 
looked  ui>on  it  as  an  action  brought  to  try  the  right,  and  the 
plaintift'  would  only  have  recovered  nominal  damages;  and  I 
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think  that  he  *is  not,  entitled  to  any  account  which  would  [634 
enable  him  to  recover  sums  in  equity  which  he  could  not  have 
recovered  at  law. 

Sir  W.  M.  James,  L.J.  : 

The  form  of  the  injunction  will  be  "  to  restrain  the  defendants 
from  applying  the  mark  or  title  of  ^Eureka  '  to  any  shirts  manu- 
factured by  them  or  to  any  shirts  sold  by  them,  unless  manufac- 
tured by  the  plaintift's,  and  from  sellingany  shirts  already  marked 
with  the  mark  and  title  ^ Eureka ^^  unless  such  mark  or  title  has 
been  applied  with  the  sanction  of  the  phdntilF;  and  from  issuing 
any  boxes  or  packages  on  which  the  mark  or  title  of  ^Eureka  ' 
shall  be  applied  to  shirts  not  of  the  pi aintifl''s  manufacture  ;  and 
from  affixing  or  using  any  label  or  card  or  other  mark  contain- 
ing the  wova^ Eureka  '  to  or  upon  any  shirts  not  of  the  plaintiff's 
manufacture."  That  leaves  them  at  liberty  to  advertise  the 
name  as  between  themselves  and  the  trade ;  and  then  there  will 
be  an  account  as  prayed  in  the  bill,  but  limited  to  the  period 
since  the  filing  of  the  bill. 

Solicitors  for  the  plaintiff:  Messrs.  Etmands  ^  Mayhem. 

Solicitors  for  the  defendants  :  Messrs.  Phelps  ^  Sldqwick. 


L.JJ.  June  22, 1872. 

Heasman  v.  Pearse.  [660 

[Law  Reports,  7  Chancery  Appeals,  660.] 
[1867  H.  288.] 
Will  —  Issue  —  "  Then  Limtig  "  —  Divesting  of  Vested  Gift. 

A  testator  directed  his  trustees,  after  the  failure  of  limitations  for  life  and  in 
tail,  to  sell  his  real  estato  and  pay  a  third  of  the  proceeds  unto  and  amongst  the 
children  of  ^.  //.,  deceased,  except  J.  O.  II.,  who  should  be  then  living,  and  the 
issue  of  such  of  them  as  should  be  then  dead  leaving  issue,  and  the  issue  of 
J.  G.  H.,  except  his  son  J.  W.  II.,  share  and  share  alike  :  the  issue  of  deceased 
children  of  A.  II.,  to  have  no  greater  share  than  their  parents  would  have  had  if 
living,  and  the  issue  of  J.  G.  11.,  to  have  no  greater  share  than  the  issue  of  any 
other  child  of  A.  H.  He  gave  another  third  upon  trust  to  pay  the  income  to  P. 
J".,  for  life,  and  after  her  decease  to  pay  and  dinde  such  third  share  unto  and 
amongst  all  the  children  of  P.  J.,  who  should  be  "  then  living,"  and  the  issue  of 
such  as  should  be  then  dead,  such  issue  to  take  no  greater  share  than  their  parents 
would  have  had  if  living.  At  the  end  of  the  will  was  a  proviso  that  if  his  estate 
should  over  be  sold  under  the  above  trust,  and  the  money,  or  any  part  of  it,  be- 
come payable  to  the  is.sue  of  A.  II.  and  P.  J.,  or  the  is.sue  of  J.  G.  IT.  (except  J. 
W.  II.),  or  any  of  them,  and  any  one  or  more  of  such  issue  should  be  then  dead 
having  left  lawful  issue,  then  the  issue  of  such  issue  as  should  be  so  dead  should 
liave  the  share  to  which  their,  his,  or  her  parent  would  have  been  entitled  if 
living : 

Had,  that  a  child  of  P.  J.,  who  survived  her,  but  afterwards  died  before  the 
period  of  distribution  leaving  issue,  acquired  a  vested  interest  which  was  not  by 
the  final  proviso  divested  in  favor  of  the  issue  of  such  child ;  the  word  "  issue  " 
being  held  not  to  apply  to  children  of  P.  J. 

This  was  an  appeal  by  children  and  issue  of  William  Jupp^  a 
child  of  Philadelphia  Juppj  from  so  much  of  an  order  of  Vice- 
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ChanceHor  Malins  as  related  to  the  share  of  Philadelphia  Jupp 
in  the  testator's  estate.  The  facts  will  be  found  fully  stated 
in  the  *report  before  the  Vice-Chancellor  ('),  and  in  the  report 
of  a  previous  appeal  as  to  another  share  ('). 

Mr.  Peiirson^  Q.C.,  and  Mr.  H.  C,  Ward^  for  the  appellant?, 
relied  on  the  previous  decision  of  the  Court  of  Appeal. 

Mr.  Glusse,  Q.C.,  and  Mr.  Charles  Hall^  corUrit. 

Mr.  Stallard, 

Mr.  PearsoUy  in  reply. 

Sir  W.  M.  James,  L.J. :  i 

I  think  that  the  decision  of  the  Vice-Chancellor  must  be 
affirmed.  The  case  is  not,  in  my  opinion,  in  any  way  governed 
by  our  decision  on  the  former  appeal.  We  did  not  on  that  oc- 
casion use  the  proviso  at  the  end  of  the  will  for  the  purpose  of 
altering  the  effect  of  clear  words  in  another  part  of  the  will,  but 
for  the  purpose  of  explaining  something  which  required  explana- 
tion, so  far  as  the  Heasiman  family  were  concerned.  But  by 
that  part  of  the  will  which  relates  to  the  Jupp  family,  one-third 
of  the  testator's  estate  is  clearly  given  to  Mrs.  Jupp  for  her  life, 
and  at  her  death  to  her  children  then  living  and  the  issue  of  her 
children*  then  dead.  That  is  a  clear  gift;  the  words  "  then  liv 
ing  "  having  the  clear  meaning  of"  living  at  her  death."  The 
word  '*  then  "  cannot  be  referred  to  any  other  period.  That 
being- so,  there  is  a  clear  vested  gift  to  the  children  of  Philulel- 
phiajupp  living  at  her  death,  and  the  issue  of  such  of  her  child- 
ren as  shall  be  then  dead.  Then  is  there  anything  which 
enables  us  to  say  that  that  clear  vested  gift  to  her  children  is 
divested  and  given  to  somebody  else  ?  The  appellants  contend 
that  this  is  ettected  by  the  proviso  at  the  end  of  the  will.  [His 
.Lordship  read  the  tinal  proviso  (').]  It  is  said  that  "  issue  "  in- 
cludes children,  that  shares  become  payable  to  the  children  of 
Philadelphia  Jupp  who  survive  her,  and  if  any  of  them  die  before 
the  period  of  distribution  leaving  issue,  such  issue  must  take 
their  shares.  Mr.  Charles  Hall  has  called  our  attention  to  this, 
that  there  was  a  gift  before  to  persons  described  as  issue  who 
were  issue,  but  not  children  o{  Philadelphia  Jupp^  and  who  took 
as  joint  tenants  iiUer  se,  and  it  is  primd  facie  to  be  supposed 
*that  this  clause  was  intended  to  apply  to  them,  and  was  not 
intended  to  apply  to  the  share  of  a  child  who  takes  a  vested 
interest  as  tenant  in  common.  I  think  that  what  Mr.  C/utrlts 
Hall  pointed  out  is  very  much  strengthened  by  the  conclud- 
ing words  of  this  proviso,  in  which  the  testator  says :  "  And 
shall  receive  the  part  or  share  to  which  tlioir,  his,  or  her  parent 

(>)  I^aw  Rep.,  11  Eq.,  522.  C)  Law  Rep..  7  Ch.,  275. 
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would  have  been  entitled  if  living."  That  is  to  say,  to  prevent 
the  family  being  deprived  of  the  share  which  would  otherwise 
go  over  from  a  joint  tenant  to  his  co-tenants,  I  make  a  proviso 
to  substitute  the  issue  in  that  case.  That  has  nothing  to  do 
with  the  case  of  a  person  who  is  provided  for  and  takes  an  ac- 
tual interest  vested  in  him  at  the  death  of  a  tenant  in  life,  and 
his  title  to  which  was  no  sense  contingent  on  his  surviving.  I 
am  of  opinion,  therefore,  that  the  decision  of  the  Vice-Clian- 
cellor  must  be  affirmed. 

Sir  G.  Mbllish,  L.J. : 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  E,  G.  Holmes  ^  Son  ;  A.  S.  Edmunds. 


L.  JJ.  June  22 ;  July  6, 1872. 

*/n  re  Ridge's  Trusts.  [665 

[Law  Reports,  7  Chancery  Appeals,  655.] 
WUl  —  Construction  —  Implication  —  Orosa  remainders  —  iMue. 

A  testator  ^ve  his  residuary  personal  estate  upon  trust  to  pay  the  income 
equally  between  his  three  daughters,  F.,  E.,  and  C,  durin<if  their  respective 
lives  ;  and  if  all  or  any  of  them  should  die  leaving  issue,  to  pay  one-third  of  the 
principal  amongst  the  issue  of  each  daughter  so  dying,  in  equal  shares  ;  and  if 
only  one  such  daughter  should  die  leaving  issue,  then  in  trust  to  pay  and  apply 
the'  whole  residue  equally  amongst  the  issue  of  such  one  daughter  ;  but  if  all  the 
daughters  should  die  without  leaving  issue,  then  over.  C  died  leaving  issue, 
and  afterwards  F  died  without  leaving  issue : 

lldd  (rever.sing  the  decision  of  Wickens,  V.C.),  that  cross  limitations  were  to 
ue  implied  between  the  daughters  and  their  families,  and  that  the  issue  of  each 
daughter  were,  for  all  purposes,  to  be  ascertained  at  her  own  death  ;  and  that 
therefore  one  moiety  of  F.'s  share  was  payable  to  the  issue  of  C.  living  at  G.'b 
death,  and  the  other  moiety  went  by  way  of  accretion  to  E.'s  origiual  share. 

This  wa:?  an  appeal  from  an  order  of  Vice-Chancellor  Wickens. 

Charles  John  Rkige  died  in  1820,  having  by  will  declared  the 
trusts  of  his  residuary  personal  estate  as  follows  : 

'*  And  MS  to  all  the  remaining  interest  and  dividends  of  my 
estate  and  effects,  upon  trust  to  pay  and  apply  the  same  equally 
between  ray  daughters  by  the  said  Anne  Connor^  viz.,  Frances 
Ridge^  Eliza  Ridge^  and  Caroline  Rid//e,  and  any  other  daughter 
or  daughters  I  may  hereafter  have  by  the  said  Anyie  Connor,  dur- 
ing their  respective  natural  lives;  and  if  all,  any,  or  either  of 
them  shall  depart  this  life  leaving  issue,  then  in  trust  to  pay  and 
apply  one  equal  part,  share,  or  proportion  of  the  principal  of 
my  said  residuary  estate  and  effects  corresponding  with  the 
number  of  my  said  present  and  future  born  daughters,  unto  and 
amongst  the  issue  of  each  of  my  said  present  and  future  born 
daughters  that  shall  happen  to  die  leaving  issue,  in  equal  shares 
and  proportions;  and  if  only  one  of  such  daughters  shall  die 
leaving  issue,  then  to  pay  and  apply  the  whole  residue  of  my 
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Buid  estate  and  aftects  to  or  equally  .amongst  the  issue  of  such 
one  daughter ;  but  if  all  such  daughters  shall  die  without  leav- 
ing issue,  then  I  give  all  the  said  rest  and  residue  of  my  said 
666]  ^9^^t®  ^"^  effects  to  each  *youngest  child  of  every  one  of 
my  sisters  living  at  the  time  of  such  failure  of  issue  of  my  said 
daughters,  to  be  divided  between  such  youngest  children  share 
and  share  alike. 

The  testator  left  only  the  three  daughters  named  in  the  will. 

Otroline  RlJge  marrieA  Mr.  Graliam,  and  died  in  1844,  leaving 
four  children,  all  of  whom  attained  twenty-one.  One  of  these 
children  —  Mrs.  Lim,^n}j  —  died  in  1868,  leaving  two  children 
born  after  Mrs.  Graham^s  death. 

Frances  liuige  died  in  1870,  ha\'ing  never  married.  At  her 
death  the  issue  of  diroUne  Ridge  were  five  in  number,  namely, 
her  three  surviving  children  and  Mrs.  Livesag's  two  children. 

Miza  Ridge  was  still  living,  and  a  spinster  upwards  of  sixty 
years  of  age. 

On  the  death  of  Mrs.  Graham  her  one-third  share  of  the  es- 
tate was  divided  among  her  four  children.  After  the  death  of 
Frances  Ridge  the  trustees  made  some  payments  out  of  her  share 
to  the  three  surviving  children  of  Mrs.  Graham^  and  paid  the 
residue  into  Court  under  the  act  for  the  relief  of  trustees.  Mrs. 
Livesay^s  two  children,  who  were  still  infants,  then  presented  a 
petition  claiming  two-fifths  of  Mrs.  Graham' b  third  share. 

Vice-Chancellor  Wickens  directed  the  fund  to  be  accumulated 
until  the  death  of  Eliza  Ridge  or  further  order  (*).     The  peti- 
tioners a[)pealed. 
667]     *^^'  Freeling^  for  the  appellants. 

The  will  does  not  in  terms  provide  for  the  event  which  has 
happened,  of  one  daughter  dying  without  issue,  and  another 
dying  leaving  issue  while  the  third  daughter  is  living;  but  an 
immediate  gift  over  is  to  be  implied.  The  issue  of  each  daugh- 
ter, who  are  to  take  her  share,  must  be  ascertained  at  her  own 

Q)  1872,  April  30.  must  mean  either   such  issue  or  all 

Sir  John  Wickens,  V.C.  :  the  issue.    If  the    former,  it   means 

I  have  read  over  this  wiU  and  con-  issue  living  at  the  daughter's  death, 

sidered  it,  and  see  no  reason  to  doubt  which  is,  of  course,  an  unsatisfactorv 

that  the  opinion  I  intimated  yesterday  construction.     I  think,  with  reference 

was  the  correct  one  —  that  is  to  say,  to  an  argument  addressed  to  me  by 

that  the  division  will  be,  in  the  event  Mr.  Casson,  that  I  can  see  no  trace  hera 

which  it  is  supposed  will  happen,  of  of  cross  limitations,  and  consequently 

Eliza  Ridge  dying  without  issue,  among  in  the  result,  whicli  I  cannot  forecast 

the  issue  of  all  generations,  the  issue  there  may  be  an  intestacy,  or  there  may 

generally  of  Curoline  Ridge     It  is  quite  be  a  gift  to  a  class  yet  capable  of  accre- 

clear  from  the  will  that  the  testator  tion.     Un('«>r  the  circumstances.  aU  I 

knew  the  difference  between"  children"  can  do  is  f  •  direct  the  costs  to  be  paid 

and  "  issue,"  and  there  is  nothiug  to  and  the  fund  to  be  accumulated  until 

enable  me  to  put  a  restricted  construe-  the  death  of  the  surviving  daughter  or 

tion  on  the  word  **  it>sue. Fhe  isaue"  further  order. 
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death,  and  the  natural  construction  is  that  the  same  class  who 
take  one  share  take  the  others  if  they  go  over. 

Mr.  Mariijieau^  for  the  surviving  children  of  Mrs.  Graham  and 
the  husband  of  Mrs.  Livesay. 

Mr.  Casson  for  the  trustees : 

If  only  one  daughter  leaves  issue,  her  issue  takes  the  whole 
fund.     K  none  leave  issue,  the  fund  goes  over.     There  is  no  ex- 

{iress  provision  to  meet  the  case  of  two  daughters  leaving  issue. 
n  such  a  case  intestacy  cannot  have  been  intended,  so  cross 
limitations  ought  to  be  implied :  Re  Clarke  (^) ;  Vanderplank  v. 

Mr.  lYeeling,  in  reply. 
July  6.     Sir  W.  M.  James,  L.J.  : 

The  question  in  this  case  depends  on  the  construction  of  a 
will,  the  material  parts  of  which  are  very  short.  They  run 
thus :  [His  Lordship  here  read  so  much  of  the  will  as  is  set 
out  above.] 

Now  it  is  obvious  that  this  is  not  a  complete  testamentary  dis- 
position. It  is  a  mere  sketch, of  a  will,  and  the  question  is  whe- 
ther we  can  fill  in  that  sketch  and  supply  the  obvious  gaps  in  it 
by  judicial  implication.  The  testator  has  not  provided  for  the 
case  of  two  daughters  leaving  issue,  and  he  has  not  provided  for 
this,  which  might  happen,  viz.,  that  one  of  the  three  daughters 
might  die  immediately  after  his  death  a  spinster  leaving  the  other 
two  daughters  spinsters  who  might  not  marry  for  a  number  of 
years.  It  is  obvious  therefore  that  the  testator  has  not  made  a 
complete  *disposition.  If  this  had  been  a  gift  of  real  estate  [668 
to  the  three  daughters  and  the  heirs  of  their  bodies  as  tenants 
in  common  in  tail,  and  a  gift  over  in  the  event  of  all  of  them 
dying  without  issue,  it  would  have  been  tlie  common  ordinary 
case  in  which  cross  remainders  in  tail  would  have  been  implied. 
If,  again,  the  will  had  run  thus:  "I  give  the  gift  to  the  three, 
and  on  their  death  to  their  respective  children,  and  if  any  of 
them  should  die  without  children,  then  to  the  survivor  of  surviv- 
ors, and  if  all  should  die  without  children,  then  over,"  that 
would  have  been  a  case  in  which  "  survivors  "  would  have  been 
construed  "  others."  ^ 

Now  I  am  of  opinion  that  this  case  falls  entirely  within  those 
principles.  It  is  a  case  in  which  we  are  authorized  and  bound 
to  fill  in  the  will,  and  to  supply  the  gaps  by  judicial  implication 
of  the  testator's  meaning.  The  testator  obviously  intended  that 
the  objects  of  his  bounty  were  to  be  his  daughters'  families  if 
they  should  have  any.  He  intended  that  the  property  should 
be  enjoyed  by  them  and  not  go  over  to  anybody  else  as  long  as 
any  of  the  daughters  or  their  families  survived;  and  the  only 
(')  11  W.  R.,  871.  (•)  8  Hare,  1. 
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mode  in  which  that  general  intent  of  the  testator  can  be  effect- 
uated 80  that  the  property  shall  be  secured  to  the  daughters  and 
their  issue,  and  not  go  over  till  the  issue  of  all  the  daughters 
fail,  is  by  supplying,  not  cross  remainders  in  tail,  since  the  sub- 
ject matter  is  not  real  estate,  but  cross  limitations  between  the 
daughters  and  their  families.  Indeed,  this  will  lends  itself  to 
that  more  readily  than  most  wills  in  which  implication  has  been 
introduced,  for  the  Court  is  not  striking  out  a  single  word ;  it 
is  not  contradicting  anything  in  the  will,  but  it  is  giving  to  every 
sentence  its  plain,  grammatical,  and  ordinary  meaning.  If  anj- 
of  the  events  provided  for  happen,  then  the  will  takes  effect  ac- 
cording to  its  letter.  The  implication  only  applies  to  events  for 
which  the  the  testator  has  not  in  terras  provided,  but  as  to 
which  no  person  applying  merely  common  sense  to  the  will  can 
have  any  doubt  what  he  intended. 

Then  with  regard  to  one  of  the  points  raised  by  the  Vice- 
Chancellor,  we  are  of  opinion  that  the  class  of  issue  must  not 
be  in  every  case  ascertained  at  the  death  of  the  daughter  leav- 
ing issue  surviving.  To  hold  that  the  class  of  issue  of  any 
daughter  is  in  any  case  to  remarin  in  suspense  until  some  other 
daughter  dies  would  contravene  the  cardinal  rule  of  construc- 
669]  ti<5^  which  this  Court;  has  *always  adopted  for  reasons  of 
family  convenience  and  public  policy,  viz.,  that  interests  are  to 
be  vested  as  soon  as  they  can  be  consistently  with  what  the  tes- 
tator has  said.  In  truth,  if  we  were  to  read  this  will  otherwise, 
and  say  that  the  issue  of  A  are  to  be  ascertained,  not  at  uA's 
death,  but  at  the  death  of  B  or  C,  or  of  5  and  (7,  that  would 
be  to  contradict  the  last  gift  in  the  will,  which  is,  "  to  pay  and 
apply  the  whole  residue  of  my  said  estate  and  effects  to  or  equally 
amongst  the  issue  of  such  one  daughter."  Under  this  gift,  if 
the  daughter  dies  leaving  issue  and  the  other  two  afterwards 
die  without  issue,  the  issue  of  the  first  daughter  take  the  whole 
fund;  but  if  they  are  ascertained  at  the  death  of  the  survivor  it 
must  be  held  that  the  interests  which  the  class  of  issue  ascer- 
tained at  the  first  daughter's  death  take  in  her  share  are  liable 
to  be  divested  so  as  to  let  in  other  issue,  a  construction  which 
the  Court  would  not  readily  be  induced  to  adopt.  The  result 
w^ill  be  that  with  regard  to  the  share  now  left  vacant  by  the 
death  of  one  daughter,  one  moiety  will  be  given  to  the  issue  who 
take  their  parents'  share,  hc,  to  the  four  children  of  Mrs.  (rm- 
hnm,  and  the  other  moiety  will  go  by  way  of  accretion  to  the 
share  of  which  the  surviving  daughter  is  tenant  for  life,  and  at 
her  death  it  will  go  to  her  issue,  if  any,  and  if  none,  to  the 
children  of  Mrs.  Graham. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors  for  all  parties  :  Messrs.  Canliffe  ^  Beaumont 
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[Law  Reports,  7. Chancery  Appeals.  670.] 

1870  M.  152. 

Will  —  Ademption  -^  Mvanc^^  to  Children  —  Double  Portions  — Besidue  — 
Widow  and  Children. 

A  testator  directed  his  trustees  to  pay  the  income  of  one  moiety  of  his  residuary 
estate  to  his  widow  daring  her  life,  and  to  divide  the  other  moiety  between  his 
children  in  equal  shares,  as  tenants  in  common. 

Advances  were  made  by  the  testator  to  some  of  his  children  after  the  date  of 
his  will : 

Meld,  (affirming  the  decision  of  Bacon,  V.C.)»  that  the  advances  could  only  be 
brought  into  account  for  the  benefit  of  the  children  among  themselves,  and  that 
the  widow  was  not  entitled  to  have  her  income  increased  by  having  the  advances 
brought  into  account  in  estimating  the  residue. 

Montefiore  v.  ChuedaUa  Q)  distinguished. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Bacon. 

Daniel  Meinerizagm^  by  his  will,  dated  the  15th  of  January, 
1859,  devised  and  beq.ueathed  all  the  residue  of  his  real  and  per- 
sonal estate  and  effects  to  O.  S.  WalterSy  A.  Castellain,  and 
Johannes  Tideman^  thereinafter  appointed  executors  of  his  will 
upon  trusts  for  conversion  and  investment,  and  upon  further 
trust  that  they  should,  so  long  as  his  wife  Amelia  should  con- 
tinue his  widow  and  unmarried,  pay  the  annual  produce  of  one 
equal  half  part  of.  the  said  trust  moneys  unto  her  for  her  own 
absolute  use  and  benefit,  with  a  reduction  in  the  event  of  her 
second  marriage,  and  as  to  the  other  moiety  of  the  said  trust 
moneys  and  securities,  and  the  dividends,  proceeds,  and  annual 
produce  thereof,  from  and  immediately  after  his  death,  intrust 
for  all  and  every  his  children  who  being  sons  should  attain 
twenty-one  or  being  daughters  should  attain  that  age  or  marry, 
with  consent  as  therein  specified,  to  be  divided  between  them 
in  equal  shares  as  tenants  in  common. 

The  testator  died  on  the  12th  of  July,  1869,  leaving  his  widow 
and  seven  children  surviving.  Of  these  children  one,  Johanna, 
was  married  to  the  defendant  Alers  Hankey  in  October,  1859, 
and  another,  Hermine^  to  the  defendant  Thomas  Hughes  Jackson 
in  June,  1862.  Two  of  the  others  were  still  infants.  Settle- 
ments were  *executed  upon  the  marriage  of  Mrs.  Hankcg  and 
Mrs.  Jackson^  and  further  transfers  of  property  were  made  to 
the  trustees  of  their  settlements  by  the  testator. 

Independently  of  these  settlements,  various  sums  were  alleged 
to  have  been  advanced  by  testator  to  his  children,  and  gifts 
made  to  his  wife,  during  his  lifetime  and  after  the  date  of  his 
will. 

A  bill  having  been  filed  by  the  widow  for  administration  of 
0)  1  D.  F.  &  J.,  93. 
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the  estate,  one  of  the  questions  which  arose  upon  further  con- 
sideration was,  whether  the  moneys  advanced  or  settled  by  the 
testator  in  his  lifetime,  after  the  date  of  his  will,  to  or  upon  his 
children,  were  to  be  taken  into  account  as  part  of  their  respect- 
ive shares  in  the  residuarv'  estate  of  the  testator,  so  that  the 
widow  would  be  entitled  to  one  moiety  of  the  income  of  the  re- 
siduary estate  as  increased  by  the  sums  advanced  to  the  children, 
or  whether  she  was  only  entitled  to  the  income  of  one  moiety  of 
the  actual  residue  unaugmented  by  the  advances. 

The  Vice-Chancellor  was  of  opinion  that  the  plaintiff  was  not 
entitled  to  have  her  income  increased  by  having  the  advances 
brought  into  hotchpot,  and  from  this  decision  the  plaintiff  ap- 
pealed. 

Mr.  Eddis^  Q.C.,  and  Mr.  Vaughan  Hawkins^  for  the  appellant : 

The  advances  made  by  the  testator  to  the  children  in  his  life- 
time were  ademptions  pro  tanio  of  their  shares  in  the  residue, 
and  they  ought  to  be  brought  into  hotchpot  before  the  residue 
is  divided.  We  admit  that  there  is  no  case  exactly  in  point ; 
but  we  are  not  seeking  to  extend  the  doctrine  of  ademption  by 
advancement ;  what  we  claim  is  a  legitimate  deduction  from  the 
principle.  That  doctrine  applies  equally  to  the  share  of  a  resi- 
due as  to  a  legacy  of  fixed  amount,  although  at  first  there  was 
some  doubt  upon  the  subject.  It  is  now  well  established  by 
Mantefiore  v.  Guedalla  (^).  In  the  case  of  an  ordinary  legacy  to 
a  child  being  adeemed,  all  the  residuary  legatees  take  the  bene- 
fit of  the  ademption  whether  children  or  strangers :  Kirk  v. 
Eddowcs  {\  Why  should  not  the  same  result  follow  from  a 
share  of  tne  residue  being  adeemed  ?  The  basis  of  the  rule  is 
the  moral  obligation  which  is  supposed  to  exist  that  a  father 
672]  should  provide  for  all  his  children  *equall3' ;  and  the  law, 
so  to  speak,  interpolates  into  the  will  the  intention  to  ssitisfy 
this  obligation  ;  and  then,  if  the  testator  makes  an  advance  in 
his  lifetime,  it  is  like  paying  off  part  of  a  debt,  which  must  ne- 
cessarily operate  to  swell  the  residue,  whether  given  to  children 
or  to  a  stranger :  Thynne  v.  Earl  of  Glmgali  (^) ;  Trimwer  v. 
Bayne  (*);  HinchcUjfe  v.  HiiichcVffe  (');  Becklon  v.  Barton  (•); 
Dawson  v.  Dawson  {^). 

It  is  said  on  the  other  side  that  the  provisions  as  to  hotchpot 
contained  in  the  Statute  of  Distributions  have  never  been  extended 
so  as  to  operate  between  the  widow  and  the  children  of  an  intes- 
tate ;  but  that  rests  upon  special  enactment,  nor  can  any  infer- " 
ence  from  the  law  in  case  of  an  intestacy  be  applied  to  the 
division  of  the  residue  under  a  will :  Smith  v.  Strong  (•)• 

(»)  1  D.  P.  &  J..  93.  (*)  3  Ibid.,  516. 

O  3  Hare,  509.  (•)  27  Bear.,  99. 

(•)  2  H.  L.  C,  131.  C)  Law  Kep.  4  Eq..  504. 

(*)  7  V^es.,  508.  O  4  Bro  C.  C,  493. 
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Mr.  Ampfiletty  Q.C.,  Mr.  G  JECfHl^Mr.  Cracknall^ inndMr.  Latham., 
for  the  defendants,  the  children  of  the  testator,  were  not  called 
on. 
Sir  W.  M.  James,  L.J. :      . 

The  contention  of  the  appellant  in  this  case  is  so  shockinsj  to 
my  common  sense  and  to  my  sense  of  justice  that  I  am  glad  to 
find  that  there  is  no  foundation  in  the  authorities  for  holding 
that  the  law  of  England  is  subject  to  that  opprobrium  which,  if 
the  law  were  as  alleged,  it  would  be  justly  subject  to  in  the  eyes 
of  the  civilized  world. 

The  contention  of  the  appellant  is,  that  if  a  father  leaves  his 
residue  between  a  child  and  a  stranger,  and  then  makes  a  large 
advance  to  the  child  and  also  a  large  advance  to  the  stranger, 
there  being  nothing  more  but  the  will  and  those  advances,  the 
law  of  Engl/md  is  this,  that  the  child  is  obliged  to  bring  what  he 
has  received  ir.to  the  residue,  and  that  the  stranger  is  not  to 
bring  in  what  he  has  received,  but  is  to  have  it  enlarged  by  that 
which  has  been  given  to  the  child. 

The  origin  of  the  rule  as  applied  to  legacies  is  this  —  that 
where  a  father  makes  a  provision  for  his  children,  leaving  them 
legacies,  and  afterwards  gives  a  portion  to  one  of  those  children, 
it  is  *supposed,  from  what  is  kr.own  to  be  the  ordinary  [673 
intention  of  testators,  that  he  did  not  intend  to  make  any  real 
difference  between  his  children,  and  that  the  cliild  advanced  in 
his  lifetime  takes  the  advance  pro  Vnito  by  way  of  ademption. 
No  doubt  that  has  been  necessarily  applied  to  the  advantage  of 
residuary  legatees,  because,  where  the  legacy  fails,  or  is  satisfied, 
or  is  adeemed,  from  the  very  nature  of  the  case  the  residuary 
legatee  who  takes  his  chance  gets  the  benefit  of  that,  as  he  would 
the  burden  of  any  diminution.  That  is  the  state  of  the  law  with 
regard  to  legacies.  It  is  true  the  rule  was  applied  to  a  share  in 
a  residue  in  the  case  of  Montcjiore  v.  Guedalla  (^),  which  was  a 
case  in  which  I  observe  that  the  Lord  Justice  Knight  Bruce  ex- 
pressed great  doubt  as  to  the  law,  but  he  was  satisfied  in  con- 
curring in  the  decision,  because  the  common  sense  of  the  thing 
was  in  favor  of  the  decision  in  that  particular  case.  But  what 
was  done  in  Montefiore  v.  Guedulla,  in  my  view  of  it,  was  not  an 
application  of  any  such  view  as  is  here  contended  for,  but  was 
an  application  of  the  general  principle  which  was  supposed  to 
underlie  the  rule,  and  of  which  the  rule  was  only  an  application 
and  an  illustration.  The  principle  is  that  it  must  be  presumed 
that  a  father  intends  equality  between  the  children;  and  if  he 
leaves  the  residue  to  the  children,  and  afterwards  makes  an  ad- 
vance to  one  of  the  children,  the  general  rule  is  that  such  ad- 
vance must  be  brought  into  hotchpot,  so  that  tiie  disposition  of 

C)  I  D.  F.  &  J.,  93. 
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hU  fortune,  by  which  he  intended  to  produce  equality  among 
the  children,  may  not  be  altered,  Whether,  following  out  the 
rule  logically,  it  might  be  applied  to  such  a  case  as  that  before 
us,  I  do  not  think  it  necessary  to  consider;  for  I  ana  satisfied  of 
this,  that  if  the  logical  carrying  out  of  the  rule  there  acted  upon 
would  lead  to  such  a  result  as  is  involved  in  the  contention  of 
the  appellant,  the  sooner  that  case  is  overruled  by  the  House 
of  Lords  the  better.  It  seems  to  me  monstrous  that  the  widow, 
who  may  have  received,  and  in  the  present  case  has  received, 
advances  as  well  as  the  children,  is  to  be  benefited  by  advances 
made  to  the  children,  and  that  she  herself  is  under  no  obligation 
whatever  to  bring  in  advances  which  have  been  made  to  her. 
That  would  equally  apply  to  a  stranger  as  a  widow,  and  I  am 
of  opinion  that  there  is.  nothing  in  the  law  or  in  the  authorities 
674]  which  compels  me  to  come  to  a  *decision  which,  to  my 
mind,  would  be  contrary  to  common  sense  and  common  justice. 
I  concur,  therefore,  in  the  opinion  of  the  Vice-Chancellor. 
Sir  G.  Mellish,  L.J. : 

I  am  of  the  same  opinion.  It  is  admitted  that  there  is  no  ex- 
press authority  upon  the  question  which  is  now  before  as ;  and 
indeed  it  seems  clear  that  prior  to  the  case  of  Montefiore  v.  Gue- 
ilcilla  (^)  there  was  no  authority  that  the  rule  as  to  double  portions 
was  to  be  applied  to  residue ;  but  the  rule  as  to  double  portions 
having  to  a  certain  extent  been  applied  to  gifts  of  residue  in  that 
case,  we  are  now  to  determine  whether  that  is  to  be  carried  so 
far  as  that  every  stranger  who  has  interest  in  the  residue, 
whether  it  be  an  interest  for  life  or  an  interest  in  the  capital  of 
the  residue,  is  to  have  the  benefit  of  the  application  of  the  rule. 

JSTow,  in  the  ordinary  case  of  a  legacy,  where  a  legacy  has 
been  left  to  a  child,  and  tben  a  gift  has  been  made  which 
amounts  to  an  ademption  of  that  legacy,  there  certainly  appears 
to  be  no  possible  way  of  holding  it  to  be  an  ademption  so  as  to 
carry  out  the  general  rule  against  double  portions,  except  by 
liolding  that  wlioever  has  the  residue  benfits  by  it ;  because  by 
the  necessity  of  the  case  the  persons  who  have  the  residue  must 
benefit  by  the  fact  of  the  previous  legacy  not  being  paid  from 
any  cause  whatever.  But  when  we  come  to  apply  the  rule  as 
to  a  share  of  residue,  appears  to  me  that  it  is  perfectly  easy  to 
carry  out  what  I  consider  the  real  principle  of  the  rule,  namely, 
equality  between  the  children,  without  allowing  the  stranger  to 
take  any  benefit.  It  appears  to  me,  therefore,  that  if  the  rule 
is  to  be  applied  to  a  share  of  residue  it  is  to  be  applied  simply 
to  such  an  extent  as  maybe  necessary  to  carry  out  the  principle 
that  a  testator  who  has  divided  his  residue  among  his  children, 
either  equally  or  in  any  other  i)r()[)ortion,  does  not  intend  to 

(•)  1  D.  F.  .S:  J  .  03. 


Vol.  Vn.J  CHANCERY  APPEALS.  567 

L.JJ.  Higginbotham  v.  Hawkins.  1872 

alter  that  equality  or  proportion  by  making  a  subsequent  gift  to 
a  particular  child.  I  think  there  is  great  good  sense  in  what 
was  said  by  Lord  Hardwlcke  in  Faniham  v.  PhilUps  ('),  and  Lord 
Rosslyn  in  Freerminile  v.  Bunks  (*),  that  it  is  very  difficult  to  con- 
clude from  a  gift  of  residue,  which  in  its  very  nature  is  uncer- 
tain, that  a  testator  has  fixed  upon  a  particular  *8um  which  [675 
he  thinks  is  a  proper  portion  for  his  child,  in  the  same  way  as 
you  may  do  in  the  case  of  a  legacy  where  he  leaves  a  child  a 
specific  sum,  as  for  instance  £10,000.  In  that  case  you  may  con- 
sider that  the  father  had  in  his  owh  mind  that  £10,000  is  a  suffi- 
cient portion  for  that  child,  and  when  he  subsequently  gives  a  sum 
of  £5000  to  that  child  it  is  considered  that  he  has  not  altered  his 
mind  as  to  the  £10,000  being  a  sufficient  portion.  But  it  is  diffi- 
cult to  assume  from  a  mere  gift  of  residue  to  a  child  that  the 
father  has  come  to  a  fixed  determination  as  to  what  sum  shall 
be  sufficient  for  his  fortune.  Still  you  may  imply  this,  that  if 
he  divides  his  residue  equally  among  his  children,  he  does  not 
intend  to  prefer  one  child  above  the  other.  If  from  any  special 
circumstances,  from  one  child  marrying  or  any  other  cause,  he 
makes  a  gift  to  that  child  in  his  lifetime,  the  law,  according  to 
the  rule  acted  upon  in  Montefiore  v.  Guedalhi  (^),  which  I  agree 
with  Lord  Justice  Knight  Bruce  was  good  sense  as  applied  to 
that  case,  is,  that  you  are  not  to  assume  that  the  testator  in  mak- 
ing that  gift  showed  any  alteration  of  his  intention  as  respects 
the  equality  of  the  children.  If  the  rule  is  that  we  are  to  carry 
out  what  the  testator  intends,  it  is  clear  that  when  he  makes  a 
gift  in  his  lifetime,  as  in  this  case,  he  does  intend  to  take  away 
from  the  residue  which  he  had  given  to  the  stranger.  It  can- 
not possibly  be  disputed  that  if  the  testator  had  given  to  his 
widow  a  life  interest  in  the  whole  of  the  residue,  the  fact  of 
making  a  gift  in  his  lifetime  to  a  child,  just  as  to  anybody  else, 
must  have  had  the  effect  of  diminishing  that  residue ;  and  it 
certainly  appears  to  me  contrary  to  reason  to  hold  that  if, 
instead  of  having  given  his  wife  a  life  interest  in  the  whole 
residue,  he  gives  her  a  life  interest  in  the  half,  and  then  makes 
presents  to  children,  she  is  in  that  case  to  have  a  life  interest  in 
that  which  he  meant  the  child  to  enjoy  immediately.  It  ap- 
pears to  me,  therefore,  that  the  decision  of  the  Vice-Chancellor 
is  in  accordance  with  good  sense,  and  not  inconsistent  with  the 
authorities,  and  that  the  appeal  must  be  dismissed. 

Solicitors  for  the  Plaintiff:  Messrs.  Freshjield, 
Solicitors  for  the  Defendants:  Messrs.   Gregory^  RowcVffes^  ^ 
Bawle ;  Messrs.  Kiniber  cj*  Ellis, 

O  2  Atk.,  215.  («)  5  Ves.,  79,  85.  (»)  1  D  F.  &  J.,  98. 
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♦HlQGINBOTHAM  V.  HaWKINS. 

[Law  Reports,  7  Chancery  Appeals,  676.] 

1870  H.  239. 

Waste^ Deceased  Tenant  for  Life— Injunctioh— Account ^SkOtOe  of 
Limitatione, 

A  tenant  for  life  was  executrix  of  a  preceding  tenant  for  life,  both  being 
impeachable  for  waste,  and  both  having  committed  waste  by  catting  timber : 

Held,  that  the  Statute  of  Limitdtio/is  began  to  run  against  the  remaindermen 
in  fee  from  the  time  when  the  timber  was  cut,  and  not  irom  the  time  of  the  death 
of  the  tenant  for  life : 

Held,  that  though  an  injunction  and  an  account  were  granted  against  the  ex- 
isting tenant  for  life,  yet  as  no  injunction  could  be  granted  against  the  preceding 
tenant  for  life,  no  account  could  be  granted  against  her  executrix  for  waste  oom< 
mitted  by  the  preceding  tenant  for  life. 

Decree  of  Bacon,  V.C,  varied, 

Mary  HiaaiNBOXHAM,  by  her  will,  devised  certain  lands  at 
Alresford,  in  the  county  of  Essex ^  to  the  use  of  Harriet  Higgin- 
boiham  and  her  assigns  during  her  life  without  impeachment  of 
waste  except  voluntarj'^  waste  in  cutting  down  an}'  timber  other 
than  such  timber  as  might  be  required  for  the  repairing  of  the 
buildings ;  with  remainder  as  to  one  moiety  to  the  use  of  Eliza- 
beth  Jones  and  her  assigns  during  her  life  without  impeachment 
of  waste  except  as  aforesaid,  with  remainder  to  the  use  of  (r. 
Higginbotham  and  W.  Higginboiham  as  tenants  in  common  in  fee; 
and  as  to  the  other  moiety  to  the  use  of  trustees  during  the  life 
of  Ann  Becket  without  impeachment  of  waste  except  as  afore- 
said ;  with  remainder  to  the  use  of  the  eldest  daughter  of  Ann 
Becket  in  fee. 

Mary  Higginbotham  died  in  1856,  and  Harriet  Higginbotham^ 
the  first  tenant  for  life,  died  in  September,  1865,  leaving  as  her 
executrix  Elizabeth  Jones,  who  was  the  second  tenant  for  life  of 
one  moiety. 

On  the  27th  of  August,  1870,  (?.  Higginbotham  and  W.  Higgin- 
botham, the  remaindermen  in  fee  of  one  moiety,  filed  their  ori- 
ginal bill  against  Elizabeth  Jones,  as  tenant  for  life  of  one  moiety, 
and  the  other  persons  interested  in  the  estate,  alleging  that  trees 
677]  had  *been  felled  and  sold  by  EliZ'fbeth  Jones  and  the  trustees 
of  Ann  Becket,  and  that  other  acts  of  waste  were  threatened,  and 
praying  for  an  injuncti^on,  and  for  an  account  of  timber  cut. 

On  the  2d  of  March,  1871,  the  plaintiffs  amended  their  bill 
introducing  charges  against  Elizabeth  Jones,  as  executrix,  in  re- 
spect of  timber  cut  in  the  lifetime  of  Harriet  Higginbotham,  and 
praying  further  that  an  account  might  be  taken  of  what  had 
come  to  the  hands  of  Harriet  Higgoibotha.m,  and  of  Elizabeth  Jones 
as  well  as  executrix  of  Ha rr hi  ILr/giahofkini  as  in  her  own  right 
and  for  payment  of  what  niiglit  be  so  found  due  to  the  plaintitts. 
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Several  defences  were  made  to  this  suit,  the  defendants  con- 
tending that  no  waste  according  to  the  will  had  been  committed  ; 
and  Mizabeth  Jones  contending  that  there  was  no  right  in  equity 
against  her  as  executrix  of  Marriet  Higginbothnm  ;  and  that  if 
there  was,  still  any.  claim  against  the  estate  of  Harriet  Hlgglnbo' 
tham  was  barred  by  the  Statute  nf  Limitations^  no  timber  having 
been  shown  to  hav-e  been  cut  in  her  lifetime  within  six  years  of 
the  bill  being  amended  as  against  her  representative,  and,  more- 
over, it  being  shown  that  the  remaindermen  were  at  the  time 
aware  that  the  timber  was  cut,  and  complained  about  it. 

The  Vice-Chancellor  Bacon  was  of  opinion  that  waste  had 
been  committed,  and  granted  an  injunction  and  an  account  of 
all  timber  cut  since  the  death  of  the  testator  (*). 

Mizabeth  Jones  appealed. 

*Mr.  Fischer.  Q.C.,  and  Mr.  Key,  for  the  appellant :         [678 

The  right  of  the  reversioner  to  recover  the  value  of  timber 

cut  is  a  legal  right,  and  has  in  this  case  been  barred  by  the  lapse 

of  time,  which  began  to  run,  not  from  the  death  of  the  tenant 

for  life,  but  from  the  cutting  of  the  timber  :   Garth  v.  Cotton  (*] ; 

At  all  events  the  plaintiffs  have  no  remeay 

hj  the  wrongful  act  of  tlie  former 
tenant  for  life,  the  estate  had  been  in. 
vested,  that  the  proceeds  of  the  invest- 
ment had  been  feceived  by  the  then 
tenant  for  life,  and  that  the  money  so 
received  was  the  plaintiff's.  The  an- 
swer to  that  was  that  he  might  bring  an 
action  for  money  had  and  received. 
How  could  the  plaintitts  here  bring  any 
such  action?  They  have  no  right  to 
the  income  of  any  fund,  for  the  timber 
has  been  taken  from  the  estate  ;  nor  is 
there  any  analogy  that  I  can  see  between 
Gent  V.  Uarrisoji  and  the  present  case 
I  am  of  opinion  that  the  estate  of  Har- 
riet HlgginbotJiam  is  liable  for  all  that 
she  had  done  in  her  lifetime  by  means 
of  the  wrongful  cutting,  selling  and 
dealing  with  the  timber. 

liis  honor  then  said  that  tlie  plaintiffs 
were  entitled  to  an  account  of  all  the 
timber  cut  If  the  defendant  liad  any 
case  for  allowance  to  be  made  to  her 
for  what  she  had  done  to  the  benefit  of 
the  estate,  she  could  show  that  on  the 
inquiry.  It  was  said  that  the  amount 
of  timber  cut  was  very  small,  and  ought 
not  to  have  been  the  subject  of  a  suit. 
But  that  did  not  at  present  appear,  and 
nnd  the  case  must  come  on  again  for 
further  consideration. 

(')  I  Wh.  &  T.  L.  C,  3d  Ed.,  623,  660, 

(■•)  Joh.,  517. 


Gent  V.  Harrison  (*). 

0)1872.    March  19. 

Sm  James  Bacon,  V.C,  said  he  had 
no  doubt  that  the  plaintiffs  were  entitled 
to  a  decree  as  the  case  of  waste  had  been 
made  out.    His  honor  then  said : 

Now  it  has  been  argued  that  there 
can  be  no  remedy  against  the  estate  of 
the  late  Harriit  Higginbotham,  and  the 
titatuU'  of  Limitations  has  been  relied 
upon  ad  an  answer  to  the  plaintiffs'  claim 
in  that  and  in  other  respects.  Harriet 
Higginbotham  died  less  than  six  years 
before  the  Uling  of  the  bill ;  the  statute, 
therefore,  in  no  sense  could  be  an  ob- 
jection to  the  claim  which  is  made 
a^inst  her  estate,  the  charge  being  that 
she,  while  she  was  tenant  for  life,  had 
despoiled  the  estate  by  converting  a  part 
of  the  inheritance  to  her  own  use,  and 
so  much  therefore  her  estate  is  liable  to 
make  good  to  the  persons  interested  in 
the  inheritance.  As  to  that  I  have  not 
heard  any  answer,  except  that  it  was 
suggested  by  Mr.  Fiscfier  that  Oent  v. 
Harrinoii  (Joh.,  517),  was  an  authority 
to  show  that  the  remedy,  if  any,  was  a 
remedy  at  law,  and  that  there  could  be 
no  claim  made  in  this  Court  upon  any 
equitable  grounds.  Now  the  case  of 
Oent  V.  Harrison  is  by  no  means  an  au- 
thority for  that  proposition.  In  that 
case  the  tenant  who  had  come  into  pos- 
Besfiion  of  the  estate  complained  tiiat, 
3  Eno.  llEP.l  T^ 
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in  equity  against  the  estate  oi  Harriet  Higginbotham ;  the  on  In- 
equity in  these  cases  is  the  right  to  an  injunction  to  which  the 
right  to  an  account  is  attached,  and  that  fails  when  the  tenant 
for  Hfe  is  dead  :  Jesits  College  v.  Bloome  (^) ;  Seagram  v.  Knight  (*). 
JSTo  doubt  the  present  tenant  for  life  is  also  the  executrix  of  the 
deceased  tenant,  but  that  is  an  accident. 

Their  Lordships  were  of  opinion  that  waste  had  been  com- 
mitted and  only  called  upon  the  respondents  as  to  the  waste 
committed  during  the  life  of  the  former  tenant  for  life. 

Mr.  JSddis,  Q.C.,  and  Mr.  Marten^  for  the  plaintiffs: 
We  have  a  right  to  follow  the  money  into  any  hands  in  which 
we  may  find  it,  and  to  restore  that  which  has  been  taken  from 
the  estate.  Elizabeth  Jones  is  properly  brought  before  the  Court, 
679]  a"d  *must  account.  In  Duke  of  Leeds  v.  Eni  Amherst  the 
right  was  held  to  have  accrued  at  the  death  of  the  tenant  for  life. 

Mr.  Kay^  Q.C.,  Mr.  Bodjoell,  and  Mr.  Field,  for  other  defend- 
ants. 

Sir  W.  M.  James,  L.J. : 

In  this  case  the  bill  was  tiled  by  the  reversioners  under  a  will, 
and  prayed  for  an  injunctio»»  and  for  an  account  of  timber  felled. 
The  injunction  was  granted,  as  it  appeared  that  there  was  lepd 
waste  committed  by  felling  trees  beyond  what  was  authorized 
by  the  will.  But  what  was  principally  argued  before  us  was 
with  respect  to  the  timber  cut  during  the  lifetime  of  the  preced- 
ing tenant  for  life. 

Now  the  mere  fact  that  the  present  tenant  for  life  was  also  the 
executrix  cannot  make  any  difference;  and  to  so  much  of  the 
puit  as  seeks  an  account  of  what  was  received  by  the  preceding 
tenant  for  life  there  appear  to  be  two  answers.  In  the  first 
place,  it  is  clearly  established  that  a  bill  will  not  lie  for  an  ac- 
count of  timber  felled  any  more  than  for  any  other  money  de- 
mand, except  when  the  account  is  asked  as  incident  to  an 
injunction,  and  that  where  the  plaintiff'  has  no  right  to  an  in- 
junction, he  has  no  right  to  an  account,  and  his  remedy  is  at 
law  alone.  In  this  case  the  account  prayed  against  the  estate 
of  the  decreased  tenant  for  life  is  not  incident  to  the  injunction 
against  the  present  tenant  for  life. 

The  second  answer  is,  that  the  claim  is  barred  by  the  statute. 
Beyond  all  question  it  appears  that  there  was  an  immediate 
right  of  action.  Legal  waste  had  been  committed,  and  the  right 
of  action  accrued  when  the  wrong  was  committed,  at  which 
time  the  reversioners  might  have  brought  their  action  for  money 
had  and  received. 

(')  8  Atk..  262.  (•)  Law  Rep.,  2  Ch.,  628.  (■)  2  Ph.,  117. 
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Therefore,  in  my  opinion,  the  bill  has  entirely  failed  so  far  as 
regards  the  account  against  the  estate  of  Harriet  Higginbotham  or 
her  executrix  in  regard  to  what  was  done  in  her  lifetime. 

As  to  what  was  received  by  Miss  Joiies  after  the  death  of 
Harriet  Higginbothcim,  she  is  answerable,  and  she  appears  to  have 
received  all  the  money.  The  plaintiffs  are  entitled  to  half  of 
what  Miss  Jonehsid  so  received,  and  the  other  half  belongs  to  the 
♦family  of  Mrs.  BeckeL  The  sums  are  very  small,  and  the  [680 
Lord  tfustice  and  I  are  of  opinion  that  we  have  materials  enough 
to  fix  the  amounts  without  putting  the  parties  to  any  further 
expense*  [His  Lordship  then  stated  the  amounts.]  As  the  suit 
has  partially  failed,  there  will  be  no  costs. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors:  Messrs.  Betl^  Brodwicky  ^  Gray  ;  Mr.  J.  B.  Towe; 
Messrs.  Field,  Roscoe,  ^  Francis, 


L.  JJ.  July  20, 1872 

♦RoBBY  k  Co.'s  Pbrseverance  Ironworks  v.  Ollibe. 

[Law  Reports,  7  Chancery  Appeals,  695.] 

1870  R.  148. 

Lien  —  Equitable  AsHgnmerU  —  Bill  of  Exchange  draion  gigainst  Cargo, 

B  consigned  to  the  defendants  by  the.  ship  Acacia  a  cargo  which  had  been 
purchased  at  the  joint  risk  of  himself  and  the  defendants,  and  advised  them  of 
the  particulars  of  bills  which*  he  had  drawn  against  the  carjjfo  payable  to  his 
own  order.  The  defendants  replied,  promising  to  protect  the  bills  B  indorsed 
to  the  plaintiffs  three  of  these  bills,  which  ran.  **  Pay  to  the  order  of  myself  the 
sum  of  £  sterlini;,  which  place  to  account  cargo  per  AJ*     B.  having 

stopped  payment,  the  defendants  refused  to  accept  the  bills;  but  after  sell- 
ing the  cargo,  offered  to  pay  to  the  plaintiffs  the  surplus  of  the  proceeds,  after 
satisfying  a  balance  due  to  them  from  B  on  the  general  account  between  them. 
The  plaintiffs  refused  to  accept  this,  and  filed  their  bill,  claiming  a  lien  for  the 
full  amount  of  the  three  bills : 

Held  (affirming  the  decision  of  the  master  of  the  rolls),  that  the  plaintiffs  had 
no  lien  on  the  proceeds  of  the  cargo. 

Frith  V.  Forbes  (*)  discussed. 

This  was  an  appeal  by  the  plaintiffs  from  an  order  of  the 
master  of  the  rolls  dismissing  their  bill,  which  was  filed  to  es- 
tablish a  lien  on  the  proceeds  of  a  certain  cargo. 

In  November,  1869,  F.  C.  Brown,  of  Ihniila,  in  the  Danubian 
Principalities,  consigned  to  the  defendants  a  cargo  of  maize  by 
the  ship  Acacia,  and  on  the  9th  of  November  sent  to  them  a 
letter  of  that  date,  which,  after  stating  that  the  bill  of  lading 
was  inclosed  *and  that  the  invoice  would  be  sent  by  the  next 
post,  proceeded  as  follows  : 

O  4  D.  G.  &  J..  409. 
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"Against  this  cargo  I  beg  to  advise  having  4ra\vn  to  account 
on  your  good  selves  as  follows,  under  this  day's  date : 
No.  779        .        .      £200"^ 


f  f  o 

780 

230 

781 

240 

3  m.  date 

782 

250 

■  order  myself. 

788 

280 

784 

300  J 

£1500 
which  please  protect  on  presentation." 

The  bill  of  lading  was  not  inclosed  in  this  letter,  but  was  sent 
to  Oilier  ^  Co.  in  another  letter  of  the  same  date.  The  letter 
set  out  above  was  received  by  Oilier  ^  Co,  before  the  arrival  of 
the  bill  of  lading,  and  on  the  15th  of  N'oveuiber  they  wrote  to 
Brown  as  follows  : 

"  Your  next  will  doubtless  hand  us  bill  of  lading  for  the  maize, 
as  it  was  not  included  in  your  last.  We  confirm  remarks  in  our 
last  on  the  subject  of  the  sale,  and  you  may  rely  on  our  doins: 
our  best,  and  keeping  a  sharp  look  out  about  the  weight,  which 
we  always  find  it  necessary  to  do.  You  drafts  cm  account  of 
this  cargo  shall  have  due  protection." 

On  the  19th  of  ITovember,  1869,  the  defendants  having  re- 
ceived the  billof  lading,  sent  to  Brown  a  letter,  which  was  in 
part  as  follows  : 

"  We  confirm  our  last  of  15th  instant,  and  have  yours  of  9th 
will  bag  of  lading,  per  Acncin^  for  1350  quarters  maize,  and  we 
await  your  next  with  invoice.  Noting  all  you  say  about  weight 
and  days,  which  shall  have  our  best  attention.  Your  six  drafts 
against  this  cargo,  £1500  total,  shall  be  duly  honored." 

After  receiving  this  letter,  Brown,  who  was  indebted  to  the 
plaintiffs  on  account  current,  indorsed  the  last  three  bills,  782, 
783,  784,  to  the  plaintiffs,  and  sent  them  to  the  plaintiff  inclosed 
in  tl)e  following  letter. 
697]     *'*!  ^>6g  to  inclose  herewith  three  drafts  for 

280  l^^^^^  myself  on  Messrs.  OUier  ^  Co.,  of  London  at 


i}' 


q^^  I      3  m.  date  from  9th  inst. 


£830 
sterling,  which  at  maturity  please  pass  to  my  credit.'* 

The  bills  were  in  the  following  form  : 

"  First. 

"  Ibraila,  Nov.  9, 1869.  Exchange  for  £250  sterling.     At  three 
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months  date  of  this,  first  of  exchange;  second  and  third  not 
paid,  pay  to  the  order  uf  myself  the  sum  of  £250  sterling  value, 
which  place  the  account  cargo  per  A.y  as  advised  by  this  day's 
jiost.  "  Fredk  C.  Broxon. 

"  To  Messrs.  OUier  d-  Co. 
''No.  782." 

The  indorsement  on  each  was 

"Pay  to  the  order  of  Messrs.  Robey  ^  O.).,  Limited,  value  re- 
•  ceived.  Ibraila,  Nov.  23,  1869. 

Fred  C.  Brown.'' 

On  the  6th  of  December,  1869,  the  plaintiiFs  received  the  drafts, 
and  forwarded  them  to  the  defendants,  who  returned  them  un- 
accepted. Brown  having  in  the  meantime  stopped  payment. 

The  defendants  having  received  and  sold  the  cargo,  the  plaint- 
iffs filed  their  bill  to  establish  a  lien  on  the  proceeds  for  the 
amount  of  the  three  drafts  held  by  them. 

Brown  up  to  hia  stoppage  had  acted  as  agent  at  Ibraila  for  the 
defendants,  and  he  and  the  defendants  occasionally  undertook 
speculations  at  their  joint  risk,  though  there  was  no  general  part- 
nership between  them.  The  purchase  of  the  cargo  of  the  Acacia 
was  one  of  these  joint  speculations.  The  ordinary  course  of 
business  was,  that  Broivn  consigned  cargoes  to  the  defendants, 
and  drew  bills  upon  the  defendants  against  such  cargoes.  The 
defendants  kept  a  general  account  current  with  Broivn,  in  which 
they  debited  him  with  the  drafts  drawn  by  him,  and  accepted 
by  them,  and  credited  him  with  the  invoice  price  of  the  cargoes 
on  their  arrival;  and  when  the  purchase  was  at  their  joint  risk 
he  was  *credited  with  his  share  of  profit  or  loss  after  the  [698 
cargo  had  been  sold.  All  consignments,  whether  on  joint  risk 
or  not,  were  passed  through  this  account  current. 

On  the  3d  of  November,  1869,  the  balance  of  this  account  was 
slightly  against  Brown,  and  several  transactions  at  their  joint 
risK  were  then  pending.  The  defendants  alleged  that  on  the  ac- 
count being  balanced  at  the  end  of  1869,  after  these  transactions 
had  been  wound  up,  the  sum  of  £138  135.  8d.  only  was  due  to 
Brown.  This  sum  the  defendants  before  suit  offered  to  pay  to 
the  plaintiffs,  who  refused  to  accept  it,  and  claimed  the  full 
amount  of  the  three  bills. 

The  Master  of  the  Rolls  dismissed  the  plaintiffs'"  bill  with  costs, 
and  from  this  order  the  plaintiffs  now  appealed. 

Sir  B.  Baggalhy,  Q.C.,  and  Mr.  Speed,  for  the  appellants,  re- 
lied on  Frith  v.  Forbes  (*)  as  governing  the  present  case. 

Mr.  Southgaie,  Q.C.,  and  Mr.  Miller,  Q.O.,  for  the  respondents. 
Sir  W.  M.  James,  L.J. ; 

lam  not  prepared  to  say  that  merely  because  a  bill  of  exchange 
(')  4  D.  F.  &  J.,  409. 
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purports  to  be  drawn  against  a  particular  cargo  it  carries  a  lien 
on  that  cargo  into  the  hands  of  every  holder  of  the  bill.  In 
Frith  V.  Forbes  there  were  grounds  for  saving  that  the  intention 
was  to  give  i'Vi^A,  Sands^  A*  Co,  an  equitable  interest  in  the" cargo, 
for  the  Tetters  of  the  consignor  to  the  consignees  referred  to  bills 
of  exchange  which  the  consignor  had  drawn  in  favor  of  Frifh, 
S^mdSy  ^  Co,  Here  the  reference  is  only  to  bills  which  the  con- 
signor had  drawn  to  his  own  order,  not  mentioning  any  third 
}):irties.  In  Frith  v.  Forbes  the  cargo  was  the  property  of  the 
(•onsignor,  who  had  full  right  to  dispose  of  the  proceeds  as  he 
pleased;  here  Brown  was  not  the  owner  of  the  cargo  but  had 
only  a  joint  interest  in  it.  Moreover,  his  letters  to  the  defend- 
nnts  were  not  communicated  to  the  plaintiifs,  who  did  not  ad- 
vance their  money  on  the  faith  of  them.  lam  of  opinion,  there- 
fore, that  the  plainrifFs  have  no  such  lien  as  they  claim,  and 
tliat  their  bill  was  rightly  dismissed.  The  decision  in  Frith  v. 
Fr»rbes  turned  upon  special  circumstances,  and  can  hardly  be 
treated  as  governing  any  other  case. 
Sir  Q.  Mellish,  L.J. : 

I  am  of  the  same  opin'on  The  indorsement  of  a  bill  gives 
only  a  right  to  the  bill,  and  I  do  not  think  that  any  mercantile 
man  would  suppose,  because  he  sawin  the  bill  the  words  "  which 
place  to  account  cargo  per  ^,"  that  he  was  to  have  a  lien  on 
that  cargo.  A  mercantile  man  who  is  intended  to  have  a  lien 
on  a  cargo  expects  to  have  the  bill  of  lading  annexed;  if  there 
is  no  bill  of  lading  annexed  he  only  expects  to  get  the  security 
of  the  bill  itself  In  Frith  v.  Forbes  (*)  the  Court  considered  that, 
taking  all  the  letters  together,  there  was  an  equitable  assign- 
ment. Here  Brown  had  no  right  to  make  an  equitable  assign- 
ment, and  did  not,  in  my  opinion,  purport  to  make  one. 

Solicitors :  Messrs.  Siokcn  ^  Jupp ;  Messrs.  Taylor^  Jlonre^  ^ 
TayUyr. 

Q)  1  D.  F.  &  J.,  409. 
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[fines  and  Minerals — China  Clay —  Reservation  —  Rights  of  Mine  Ovmers  — 
Enfranchisement  —  Misdescription  —  l7}junction — "  Threaten  and  Intend** 

In  1799  the  Duke  of  Cornwall,  as  lord  of  a  manor,  granted  the  freehold  in  a 
.'opybold  tenement  to  the  copyholder,  reserving  **  all  mines  and  minerals  within 
and  under  the  premises  with  full  and  free  liberty  of  Inorress,  egress,  and  regress, 
to  dig  and  search  for  and  to  take,  use,  and  work  lac  said  excepted  mines  and 
minerals,"  the  deed  not  containing  any  provision  for  compensation.  Under  the 
tenement  was  a  bed  of  cliina  clay,  the  existence  of  which  did  not  appear  to  have 
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been  contemplated  by  either  party  at  the  time,  no  china  clay  having  ever  been 
^otton  out  of  the  lands  of  the  duchy,  though  the  existence  of  tin  was  well  known. 
It  was  admitted  in  the  cause  that  china  clay  could  not  be  gotton  without  totally 
destroying  the  surface,  and  the  process  of  getting  tin  by  **  streaming,"which  was 
an  ancient,  and  at  the  time  of  the  grant  the  most  usual,  mode  of  getting  tin,  was 
almost  equally  destructive.  A  bill  by  the  owner  of  the  surface  to  restrain  the 
owner  of  the  minerals  from  getting  china  clay  having  been  dismissed  by  Wicf^'emt, 
V.C,  on  the  ground  that  the  reservation  included  china  clay  with  the  power  to 
get  it : 

Meld,  on  appeal,  that  the  china  clay  was  included  in  the  reservation,  but 
that  the  surface  owners  was  entitled  to  an  injunction  to  restrain  the  owner  of 
"the  minerals  from  getting  it  in  such  a  way  as  to  destroy  or  seriously  injure  [TOO 
the  surfacQ. 

When  a  landowner  sells  the  surface,  reserving  to  himself  the  minerals  with 
power  to  fret  them,  he  must,  if  he  intends  to  have  power  to  get  them  in  a  way 
which  will  destroy  the  surface,  frame  the  reservation  in  such  a  way  as  to  show 
clearly  that  he  is  intended  to  have  that  power. 

The  deed  granted  the  property  by  the  description  of  "  All  that  copyhold  tene- 
ment called  Grey»y  consisting  of  a  house  with  divers  parcels  of  land,  containing 
103  acres  (that  is  to  say)  "  then  followed  parcels,  concluding  with  *•  a  parcel  of 
land  running  with  G.  Moor,  containing  twenty-seven  acres,  which  said  tenement, 
called  Oreys,  is  now  held  for  the  life  of  G.  H.  by  copy  of  Court  roll :" 

Held,  that  on  the  construction  of  this  grant,  a  piece  of  uninclosed  land  containing 
twenty-seven  acres,  and  forming  part  of  the  waste  of  the  manor,  and  pwved  never 
to  have  been  a  part  of  the  copyhold  tenement,  did  not  pass,  although  there  was 
nothing  else  to  answer  the  twenty-seven  acres  mentioned  in  the  deed,  and  the  103 
acres  could  not  be  made  up  without  it. 

The  defendants  G.  and  1.,  who  were  entitled  to  the  minerals  under  Greyn  had 
granted  a  lease  to  their  co-defendants  of  the  china  clay  under  various  lands,  in- 
cluding great  part  of  Greys.  The  lessees  had  entered  Greys  for  the  purpose  of 
getting  of  china  clay,  but  had  not  got  any,  and  long  before  the  bill  wiis  tiled  Imd 
Ceased  to  occupy  any  part  of  the  estate,  and  were  getting  clay  only  from  the 
twenty-seven  acres  of  which  the  plaintiffs  claimed  to  be  owners,  but  to  which 
they  were  decided  not  to  be  entitled.  The  defendants  by  their  answers  statt^d 
that  they  had  no  intention  of  getting  clay  at  present  out  of  Greys,  but  they  in- 
sisted that  they  were  entitled  to  do  so: 

Held,  that  the  defendants  "  threatened  "  to  get  the  clay  so  as  to  ^ive  the  Court 
jarisdiction  to  interfere  by  injunction. 

This  was  an  appeal  by  the  plaintiffs  from  a  decree  of  V"ice- 
Chancellor  Wickens  dismissing  the  bill. 

By  deed  or  certificate  of  contract  dated  the  4th  of  January, 
1799,  under  the  hand  of  the  surveyor  general  for  the  Duchy  of 
Cornwall^  and  executed  in  accordance  with  the  acts  for  the  re- 
demption of  land  tax,  the  then  Duke  of  Cornwall^  as  lord  of  the 
manor  of  Trevcrbyn  Courtenay^  conveyed  to  Charles  Rashigh  the 
fee  simple  and  inheritance  of'*  All  that  customary  or  copyhold 
tenement,  called  Greys,  with  the  appurtenances,  parcel  of  the 
before  mentioned  manor  of  Treverbyn  Courienay,  consisting  of  a 
house,  garden,  fitrm  yard,  mowhay  and  offices,  containing  by 
admeasurement  3r.  33p.,  with  divers  closes  and  parcels  of  ground, 
containing  also  by  admeasurement  103a.  1r.  30p.,  or  thereabouts 
(that  is  to  say) "  [here  followed  parcels,  concluding  with]  "  and 
a  parcel  of  land  running  with  Garka  .J/oor,  containing  27.\.  2r., 
which  said  *tenement  called  Greys  is  now  held  for  the  life  [701 
oi  John  Hext,  gentlemen,  under  the  yearly  rent  of  15?.  Sa.,  by 
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copy  of  court  roll  bearing  date  the  20th  of  September,  1771,  to- 
gether with  all  timber  trees,  and  other  trees,  waters,  water- 
courses, roads,  ways,  easements,  commodities,  profits,  privileges, 
emoluments,  and  advantages  whatsoever  to  the  said  several  and 
respective  premises  belonging  or  appertaining."  The  deed  con- 
tained the  following  exception  and  reservation  : 

"  Excepting  nevertheless  and  always  reserving  unto  his  said 
Royal  Highness  the  Prince  of  WaleSy  his  heirs  and  successors, 
Dukes  of  Cornwall,  all  mines  and  minerals  within  and  under  the  ' 
said  several  and  respective  premises,  or  any  part  thereof,  to- 
gether with  full  and  free  liberty  of  ingress,  egress,  and  regress 
to  and  for  his  said  Royal  Highness,  his  heirs  and  successors, 
and  his  and  their  officers,  agents,  and  workmen,  and  to  and  for 
the  lessee  or  lessees  of  his  said  Royal  Highness,  his  heirs  and 
successors,  and  the  agents  and  workmen  of  such  lessee  and 
lessees,  into  and  out  of  the  said  several  premises  and  every  part 
thereof,  with  or  without  horses,  carts,  and  carriages,  to  dig  and 
search  for,  and  to  take,  use,  and  work  the  said  excepted  mines 
and  minerals." 

In  the  next  month  Rishteigh  conveyed  the  above  premises  to 
Sinniiel  Hexi  (who  was  entitled  to  the  copyhold  interest  in  the 
property),  his  heirs  and  assigns.     The  plaintiffs  were  the  sue 
cessors  in  title  of  Samuel  Hext. 

The  plaintiffs  alleged  that  a  certain  part  of  Garka  Moor^  which 
was  not  inclosed,  hue  was  distinguished  by  certain  landmarks, 
was  the  27a.  2r.  mentioned  in  the  conveyance.  This  was  dis- 
tinguished in  the  bill  as  "  the  uninclosed  part  of  the  Greifs 
estate."  Under  this  hind,  as  well  as  under  the  inclosures  of  the 
Greys  estate,  was  a  bed  of  china  clay.  The  defendants  (r/Hand 
Iclmey^  who  had  become  entitled  to  the  mines  and  minerals  com- 
prised in  the  above  reservation,  had  granted  in  1868  a  lease  to 
the  defendants,  Derry  and  Scott^  of  the  china  clay  under  certain 
lands,  including  the  twenty-seven  acres  and  the  greater  part  of 
the  Greys  estate.  Under  this  lease  Derry  and  Scotl  got  a  quan- 
tity of  china  clay  from  under  that  part  of  the  moor  which  the 
})laintiffij  claimed  as  the  uninclosed  part  of  the  Greys  estate ;  and 
on  one  occasion,  more  than  a  year  before  the  filing  of  the  bill, 
702]  ^bey  entered  on  some  of  the  inclosed  lands  *with  the  in- 
tention of  getting  china  clay  there,  which  intention  however 
tliey  almost  immediately  abandoned,  and  did  not  again  enter 
The  getting  of  china  clay  is  carried  on  by  open  workings,  which 
cause  an  entire  destruction  of  the  surface,  and  it  was  admitted 
on  both  sides  that  the  clay  could  not  be  got  otherwise. 

The  plaintiffs  tiled  their  bill  alleging  taat  the  lessees  threat- 
ened to  enter,  if  they  had  not  already  entered,  upon  the  Greys 
estate;  as  well  the  inclosed  as  the  UMincl(»sed  parts  thereof;  and 
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to  commence  working  for  china  clay  thereon.  The  plaintiffs 
charged  that  the  china  clay  was  not  a  mineral  included  in  the 
reservation  of  mines  and  minerals,  and  that  no  one  entitled  to 
the  mines  and  minerals  under  the  reservation  had  any  authority 
t^  get  them  by  open  workings.  The  bill  prayed  for  an  injunc- 
tion to  restrain  the  defendants  from  getting  china  clay  out  of  the 
Greys  estate,  and  for  an  account  of  the  china  clay  already  gotten. 

The  defendants  GUI  and  loimej/^  by  their  answer,  stated  that 
in  or  about  the  reign  of  Henry  VI.  the  ancient  manor  of  Trever- 
6^n,  having  ^devolved  upon  two  co-heiresses,  was  divided  into 
two  manors,'  Treverbyn  Courtenayj  and  Treverbyn  Trecanion^  and 
that  certain  ancient  tenements  of  the  manor  of  Treverbyn  were 
allotted  in  severalty  to  the  two  new  manors ;  but  that  the  wastes, 
of  which  Garka  Moor  was  part,  were  not  so  allotted,  but  were 
held  in  common.  They  went  on  to  say  that  the  Greys  estate 
was  allotted  to  Treverbyn  Courienay ;  that  it  consisted  entirely 
of  old  inclosures,  and  that  there  was  no  uninclosed  ground  be- 
longing to  it ;  and  that  the  manor  of  Treverbyn  Courienay  was  in 
1799  the  property  of  the  Duchy  of  Cornwall,  the  manor  of  Tre- 
verbyn Trevanion  belonging  to  another  owner.  In  1856  Gill  and 
//;«m€y  purchased  the  manor  of  Treverbyn  Courienay,  with  all  its 
fights  and  appurtenances ;  and  in  1859  the  manor  of  Treverbyn 
Trevanion,  They  thus  became  owners  of  the  soil  of  the  entirety 
of  Garka  Moor.  They  denied  the  title  of  the  plaintiffs  to  the 
uninclosed  land  alleged  to  form  part  of  the  (r/^ys  estate,  and 
denied  that  any  china  clay  had  been  gotten  out  of  any  land  to 
which  the  plaintiffs  were  entitled.  They  went  on  to  say  that 
the  lessees  had  not  "  any  present  intention  "  of  entering  upon 
the  Greys  estate  for  the  purpose  of  getting  china  clay  or  any 
other  mineral;  and  that  it  was  the  desire  of  them  {GUI  and 
Ivimey)  that  the  Greys  estate  "  should  not  at  present  be  [703 
♦interfered  with  ;"  and  that  Derry  2ind  Scoit,  in  compliance  with 
that  desire,  had  abstained  from  interfering  with  it.  But  they 
{GUI  and  Ivimey)  insisted  that  by  reason  of  the  reservation  they 
were  entitled  to  the  china  clay  within  the  limits  of  the  Greys 
estate,  and  to  work  for  and  get  it  by  open  pits  and  workiuirs 
from  the  surface ;  such  being,  in  fadt,  the  only  practicable  mode 
of  gettingit.  They  alleged  that  open  workings  from  the  surface, 
^bystreaming  for  tin,  had  taken  place  from  time  immemorial 
on  the  Greys  estate. 

Derry  and  Scott,  by  their  answer,  said  that  they  had  entered 
on  part  of  the  Greys  estate  with  the  intention  of  getting  china 
clay,  which  intention,  at  the  request  of  GiU  and  Ivimey,  they  had 
almost  immediately  abandoned  ;  and  that  having  been  requested 
by  GUI  and  Ivimey  to  desist  from  working  there,  they  had  no 
present  intention  of  entering  upon  the  estate. 
3  Eng.  Rep.1  73 
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The  defendants  also  stated,  by  their  answer,  that  they  had  not 
done  any  damage  to  the  Greys  estate  except  once,  by  accident, 
when  a  landslip  took  place  in  their  workings  close  to  the  bound- 
ary of  Greys. 

The  process  of  getting  china  clay  was  thus  described  in  the 
plaintiff's  evidence;  the  correctness  of  which,  in  this  respect, 
was  not  disputed  : 

"  Granite  consists  of  quartz,  feldspar,  and  mica;  and  china 
clay  consists  of  decomposed  granite  in  which  feldspar  exists  in 
considerable  proportions.  To  make  china  clay  fit  for  the  market, 
the  feldspar,  which  alone  is  merchantable,  has  to  be  separated 
from  the  other  component  parts  of  the  said  decomposed  granite. 
The  working  of  china  clay  is  commenced  almost  in  the  same 
manner  as  quarrying  for  building  stone,  namely,  by  the  removal 
of  the  soil  covering  the  clay,  which  lies  in  beds  of  more  or  less 
thicknej^s.  The  working  is  then  carried  on  by  turning  a  stream 
of  water  over  the  head  of  the  clay,  when  so  arrived  at,  and 
washing  the  same  forward  into  channels  and  reservoirs;  in 
which  reservoirs  the  pure  clay  is  held  in  solution, and  separated 
from  the  impurities,  by  the  same  impurities,  which  are  heavier, 
being  precipitated  to  the  bottom  of  the  reservoir,  while  the  pure 
clay  "is  allowed  to  run  forward,  over  the  top  of  the  reservoir, 
into  a  pit  where  it  settles  down,  and  is  dried  and  made  solid, 
either  by  exposure  to  the  sun  or  by  a  drying  kiln,  after  which 
It  is  fit  for  sale  in  the  market.  The  injury  done  *in  clay  [704 
working  to  the  surface  of  the  land  is  the  total,  or  the  almost 
total  destruction  of  the  surface  where  the  excavations  are  made ; 
for  the  clay  is  excavated  to  a  depth  which  renders  the  land  use- 
less for  agricultural  purposes,  either  by  the  loss  of  all  soil  8uit> 
able  for  such  purposes,  or  by  reason  of  the  cost  of  refilling  and 
levelling  the  pits  excavated  being  greater  than  any  return  to  be 
obtained  from  the  imperfect  restoration  of  the  land  for  agri- 
cultural purposes. 

"  Streaming  "  for  tin  appeared  from  the  evidence  in  the  cause 
to  be  the  usual  ancient  way  of  getting  tin  in  Cornwall.  It  was 
a  process  for  obtaining  grain  tin  by  means  of  washing ;  and  it 
was  necessarily  carried  on  entirely  by  means  of  open  workings. 
There  was  some  conflict  of  evidence  as  to  whether  the  surface 
w^as  irreparably  destroyed  by  it;  the  plaintiff's  evidence  going 
to  show  that  the  land  was  often  filled  in  and  levelled,  and  the 
soil  replaced  when  the  working  was  over ;  and  the  defendant's 
evidence  making  the  destruction  of  the  surface  appear  to  be  as 
complete  as  in  the  case  of  working  for  china  clay.  In  modern 
times  tin  had  been  obtained  by  mining  to  a  much  greater  extent 
than  before.  Tliere  was  a  conflict  of  evidence  as  to  whether  tin 
works  had  been  carried  on  within  Greys  inclosurcs.     There  was 
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some  evidence  to  show  that  hefore  the  grant  in  1799,  china  clay 
had  been  gotten  in  an  adjoining  parish,  but  it  had  never  been 
gotten  in  the  parish  in  which  (j-reys  was  situate,  nor  was  any 
gotten  out  of  any  of  the  hinds  of  the  duchy  of  Cornwall  till  some 
yeara  after  that  time. 

With  respect  to  the  tw^enty-seven  acres,  it  appeared  in  evi- 
dence that  the  tenants  of  Greys  had  for  a  considerable  number 
of  years  treated  themselves  as  entitled  to  the  exclusive  use  of 
it  to  this  extent,  that  they  alone  cut  the  furze  and  took  turf  from 
it,  and  occasionally  for  the  purpose  of  sale.  It  appeared  also 
that  the  owners  of  other  tenements  took  turf  exclusively  from 
certain  other  portions  of  Garka  Moor ;  the  twenty-seven  acres 
not  being  fenced  off,  although  distinguished  by  landmarks. 
There  was  a  mass  of  conflicting  evidence,  upon  the  result  of 
which  the  Court  came  to  the  conclusion  that  the  twenty-seven 
acres  did  not  in  1799  form  part  of  the  copyhold  tenement  called 
Greys.  There  was,  however,  nothing  else  answering  to  the  27a. 
2p.  mentioned  in  the  conveyance,  nor  could  the  103  acres  be 
made  up  without  including  it. 

♦Vice-Chancellor  WcArew^  considered  that  the  terms  of  the  [705 
reservation  justified  the  defendants  in  getting  the  china  clay  in 
the  way  in  w^hich  they  were  getting  it,  and  he  dismissed  the 
bill  (').     The  plaintiffs  appealed. 


(!)  1873.  March  13. 
Sir  John  Wickens,  V.C.  : 

This  case  seems  to  me  to  turn  upon 
the  effect  of  the  reservation  contained 
in  the  deed  of  the  4th  of  January,  1799. 

The  cases  which  have  been  cited 
upon  the  constructions  of  this  reserva- 
tion are  very  numerous  and  very  em- 
barrassing; the  truth  is,  that  the 
■words  here  used  became  customary 
legal  words  in  deeds  when  natural 
science  was  far  less  advanced  than  it  is 
now,  and  that  the  problem,  which  has 
been  found  difficult  by  many  Judges, 
has  been  to  give  them  their  proper 
meaning  without  doing  great  and  ob- 
vious injustice. 

The  original  meaning,  probably,  of 
the  term  "  mines  and  minerals"  was 
mines  and  substances  got  by  mining ; 
#but  etymology  is  a  very  unsafe  guide 
fo  meaning,  and  I  must  hold  that  the 
word  "  minerals  "  long  ago  acquired  a 
meaning  of  its  own,  independently  of 
any  question  as  to  the  manner  in  wliich 
tlie  minerals  themselves  are  gotten. 
Under  the  circumstances,  however, 
there  is  no  wonder  that  some  inclina- 
tion may  be  thought  to  have  arisen  on 
the  part  of  Judges  to  give  more  weight 


than  ought  to  have  been  attributed  to 
some  small  circumstances  of  context, 
and  to  cut  down  the  proper  and  ordi 
nary  meaning  of  the  words  "  mines  and 
minerals." 

According  to  the  evidence,  kaolin  or 
china  clay  is  a  metalliferous  mineral, 
perfectlydistinguiahable  from  and  much 
more  valuable  than  ordinary  agricul- 
tural earth,  and  which  produces  metal 
in  a  larger  proportion  to  its  bulk  a.M 
compared  with  ordinary  ores,  but  which 
it  is  not  commercially  profitable  to 
work  in  England  for  the  purpose  of 
extracting  the  metal  from  it.  There- 
fore kaolin  is  excepted  from  the  grant 
under  which  the  plaintiff  claims,  unless 
there  can  be  shown  some  custom  of 
the  country,  something  in  the  grant 
itself,  or  something  in  the  reason  of 
the  thing,  suffi^cient  to  induce  the  Court 
to  consider  the  terms  as  used  in  a 
restricted  and  secondary  sense.  It  was 
not  pup-gested  that  1  could  reco^rnize 
any  custom  of  the  country  under  which 
the  term  "  mines  and  minerals"  could 
have  any  definite  meaning  which  would 
exclude  kaolin,  and  I  have  failed  to 
discover  anything  in  the  special  ex- 
])re88ions  of  this  deed  which  would  dg 
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706]    *Mr.  Manisty,  Q.C.,  Mr.  Aldis,  Q.C.,aud  Mr.  BogeVy  for 
the  appellants : 

A  reservation  of  mines  and  minerals  has  commonly  been  un- 
derstood as  applying  only  to  substances  got  by  mining  as  dis- 
tinguished from  quarrying  or  open  working.  Darvill  v.  lioper  (*), 
Brown  V.  Chadiokk  (^),  and  Listowel  v.  Gibbings  (^)  all  support  this 
view.  The  meaning  of  the  word  "  mine  "  is  shown  by  Rez  v. 
Brettell  (*),  Rex  v.  Dunsford  {^\  and  JRex  v.  Inhabitants  ofSedgely  f*). 
But  even  if  the  words  "  mines  and  minerals"  cannot  be  so  lar 
restricted,  such  a  construction  must  be  put  on  the  reservation 
as  will  not  allow  it  to  be  destructive  of  the  grant ;  and  it  cannot 
be  held  to  allow  a  mode  of  working  which  will  cause  a  complete 
707]  destruction  of  the  *surface. where  there  is  no  provision 


po;  the  only  words  which  appear  to 
bear  upon  the  point  are  "  witliin  and 
under."  These  words  were  commented 
upon  by  the  master  of  the  rolls  in  the 
case  of  Midktvd  Railway  Company  v. 
Checkley  (Law  Rep.,  4  Eq.,  19),  where 
he  considers  the  distinction  between 
'*  within "  and  "  under/'  and  that 
/'  within"  denotes  semething  which  is 
not  under,  and  this  distinction  seems  to 
me  rather  to  point  in  the  defendant's 
favor. 

^'o  doubt  the  case  of  Bell  v.  Wilson 
(Law  liep.,  1  Ch.,  303)  seems  to  import 
that  under  the  reservation  of  minerals 
contained  in  the  deed  which  was  in 
question  in  that  case  the  only  reserva- 
tion was  of  what  could  be  got  by 
mining  proper,  and  Lord  Justice 
Turner  unquestionably  considered  that 
it  was  necessary,  in  order  to  come  to 
the  conclusion  at  which  he  arrived,  to 
find  something  in  the  context  in  the 
deed  which  cut  down  the  words  from 
their  original  extensive  meaning,  and 
he  found  the  words  **  opened  and  un- 
opened." It  would,  1  confess,  have 
heemed  to  me  doubtful  whether  these 
words  were  quite  sutficientto  authorize 
the  construction  put  upon  that  deed  ; 
but,  as  I  said  before,  however  that  may 
be,  that  was  the  ground  upon  which 
the  Lord  Justice  proceeded. 

Here  1  can  find  nothing  whatever  in 
the  deed  to  ajiect  the  ordinary  con- 
struction of  the  words  "  mines  and 
minerals,"  and  therefore  if  kaolin  is  to 
be  excluded  from  the  reservation,  it 
must  be  by  the  reason  of  the  thing,  or, 
in  other  words,  from  a  supposed  incon- 
sistency between  there  being  any  such 
grant  as  the  deed  contains  and  any  such 
lerfervation  as  it  purports  to  contain. 


Of  course  it  would  not  advance  the 
plaintiffs  case  to  say  that  either  party 
knew  or  suspected  the  existence  of  such 
a  mineral  as  kaolin  in  1799,  nor  can 
the  plaintiffs  carry  their  case  to  the 
height  of  assorting  that  irom  the 
reason  of  the  thing  no  metal  or  mineral 
is  to  be  gotten  under  the  reservation 
except  by  mining  as  distinguished  from 
digging;  for  not  to  mention  other 
things,  both  parties  must  have  had  tin 
in  their  minds,  which  appears  to  be 
often  got  by  such  diggings,  or,  at  least, 
by  operations  destructive  of  the  surface, 
and  having  nothing  in  common  with 
mining. 

The  real  diflBculty  of  the  case  rests 
in  this,  that  the  reservation,  if  con- 
strued according  to  the  full  and  strict 
meaning  of  the  words,  may  be  abso- 
lutely destructive  of  the  entire  grant, 
and  that  without  compensation.  Ko 
doubt  it  is  diflScult  to  bring  one's  mind 
to  accept  such  a  vfew  of  the  reservation, 
Btill  the  terms  must  prev^ail  unless  they 
can  be  limited  on  one  or  other  of  the 
grounds  mentioned  above ;  they  cannot 
be  intended  to  mean  nothing,  and  if 
they  do  not  mean  that  which  they  im- 
port the  question  arises,  what  is  the 
true  meaning  ?  To  that  question  no  an 
swer  has  been  suggested  which  com- 
mends itself  to  my  mind.  I  therefore 
must  hold  that  the  reservation  of  the 
mines  and  minerals  is  a  reservation  of 
this  china  clay,  and  must  dismiss  the 
bill  with  costs. 

0  3  Drew.,  294. 

C)  7  Jr.  Com.,  Law.,  101. 

{^)  9  Ibid.,  223. 

(^)  3  B.  &  Ad.,  424. 

(')  2  A.  &  E.,  568. 

(")  2  B.  &  Ad.,  65. 
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for  compensation.  Bell  v.  Wilson  (^)  is  decisive  on  this  point, 
and  must  be  overruled  if  the  decision  under  appeal  is  to  stand. 
This  is  supported  by  the  analogy  of  the  cases  ih  which  it  has 
been  held  that,  in  the  absence  of  very  clear  words,  working  which 
causes  a  subsidence  of  the  surface  is  not  authorized,  though  there 
be  a  provision  as  to  compensation  for  damage  done  to  the  sur- 
face :  Harris  v.  Rfjding  (^) ;  Humphries  v.  Brogden  (^) ;  Stnart  v. 
Morton  {*),  In  Dulce  of  Buccleuch  v.  Wakefield  (*),  under  very 
special  words,  it  was  held  that  the  mine  owner  might  destroy 
the  surface  ;  but  that  conclusion  evidently  would  not  have  been 
come  to  if  as  here  there  had  been  no  provision  for  compensation. 
The  cases  of  Hdion  v.  Eirl  Grancille  (*),  Roberts  v.  Haines  (^), 
and  Blacketi  v.  Bradley  (^)  show  how  strongly  the  Courts  lean 
against  allowing  a  complete  destruction  of  the  surface.  Bullen 
v.  Denning (^)y  Muigleyw.  Eichardson  (^^),  and  Hedleg  v.  Fenwick  (^^) 
show  the  inclination  to  put  a  restricted  construction  on  such 
reservations.  The  question  as  to  the  twenty-seven  acres  is 
proper  to  be  tried  at  law. 

[Both  parties  here  concurred  in  requesting  that  the  Court 
would  decide  on  the  question  of  title.] 

Then  we  say,  on  the  evidence,  that  the  twenty-seven  acres 
were  always  part  of  the  Greys^  but  if  not,  the  grant  of  1799, 
must  be  held  to  pass  them,  as  the  quantity  of  land  thereby  ex- 
pressed to  be  conveyed  cannot  be  made  up  without  them. 

The  Solicitor  General  (Sir  G,  Jessct),  Mr.  Karslake,  Q.C.,  and 
Mr.  Fhear^  for  the  respondents  : 

Upon  the  evidence,  we  say  that  the  twenty-seven  acres  never 
formed  part  of  Greys,  but  were  part  of  Garka  Moor^  and  the 
right  of  the  lord  of  the  manor  to  get  every  kind  of  mineral  sub- 
stances from  under  the  moor  by  open  workings  is  not  questioned 
by  the  bill.  The  conveyance  of  1799  only  purports  to  convey 
what  constituted  the  copyhold  tenement  called  Greys;  the  acreage 
*is  mere  matter  of  description,  and  its  being  too  large  [708 
does  not  show  an  intention  to  grant  more  than  the  copyhold, 
and  if  it  did  the  lord  of  Trcvcrbyn  Gmrtaiay  had  only  an  undi- 
vided moiety  oi  Garka  Moor ;  so  that  the  plaintiffs  could  not 
have  got  the  entirety  of  the  twcnty-sevon  acres.  Our  working 
on  the  twenty-seven  acres,  therefore,  cannot  be  restrained,  and 
there  has  been  nothing  but  an  accidental  encroachment  on  the 
old  inclosures,  with  an  express  denial  of  an  intention  to  work 
there.  The  allegation,  therefore,  that  we  threaten  and  intend 
to  interfere  with  any  ground  on  which  we  have  no  right  to  work 

(»)  Law  Rep.,  1  Ch.,  303.  (*)  5  Q.  B  ,  701. 

O  6  M.  &  W.,  60.  (')  6  E.  &  B.,  643. 

(»)  12  Q.  B.,  739.  (»)  1  B.  &  S.,  940. 

O  5  E.  &  B.,  80.  O  5  B.  &  C.  842. 

O  Law  Rep.,  4  H.  L.,  377.  (")  14  M.  &  W., 595. 

e')  3  H.  &  C,  349.     * 
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is  not  made  out,  and  the  Court  will  not  interfere  to  restrain 
trespass  unless  a  case  of  irreparable  damage  is  shown;  The 
pliiintiffs'  case  therefore  fails :  Gibson  v.  Smith  {*) ;  Mogg  v.  Mogg 
(') ;  MiicheU  v.  Dors  {') ;  Smith  v.  Collyer  (*) ;  Oourthope  v.  Map- 
plesden  {^) ;  Kinder  v.  Jones  (^) ;  Earl  Oowper  v.  JBaker  Q ;  Thomas 
V.  Oakley  {^ ;  Davenport  v.  Davenport  if) ;  Haigh  v.  Jaggar  (*•) ; 
London  ana  North  Western  .Railway  Company  v.  Lancashire  and 
Yorkshire  Railway  Company  ("J.  But  we  say  that,  even  under 
the  old  inclosures,  we  are  entitled  to  get  the  china  clay  by  the 
usual  mode  of  working.  The  reservation  includes  the  china 
clay,  which  certainly  comes  within  the  term  "  minerals" : 
Micklethwait  v.  Winter  (") ;  Midland  Railway  Company  v.  Checkley 
(*') ;  Earl  Rosse  v.  Wamman  (^*).  The  words  "  mines  and  min- 
erals" cannot  be  cut  down  unless  there  is  some  explanatory  con- 
text to  restrict  them.  The  reservation  of  minerals  includes  a 
right  to  get  them,. though  to  the  destruction  of  the  surface: 
Rowbotham  V,  TV7/507i  (^*) ;  DukeofBuccleuchy.  Wakefield  (^.  We 
therefore  must  be  entitled  to  get  the  china  clay  in  the  only  way 
in  which  it  can  be  gotten  ;  and 'moreover,  express  power  to  dig 
for  it  is  given.  The  cases  in  which  it  was  held  that  the  surface 
must  not  be  let  down  were  cases  where  the  Court  had  not  before 
709]  5t  the  instrument  under  *  which  the  mine  owner  derived 
title,  and  do  not  apply  where  the  instrument  gives  a  right  to 
work.  Still  less  can  they  apply  where  the  mineral  is  one  which 
can  only  be  got  by  destroying  the  surface.  They  only  show 
that  workings  must  not  be  carried  on  in  such  a  way  as  to  pro- 
duce damage  which  may  be  avoided.  It  is  clear  that  this  reser- 
vation includes  tin  and  the  right  to  get  it.  But  at  the  time  of 
the  grant  the  usual  mode  of  getting  tin  was  streaming,  which. 
is  as  destructive  to  the  surface  as  the  getting  of  china  clay. 
[They  also  referred  to  Earl  Beauchamp  v .  Winn  (*^).] 
Mr.  Manisty,  in  reply,  referred  to  Dugdale  v.  Robertson  (**)  and 
Roads  V.  Overseers  of  frumpington  (*^). 
July  22.     Sir  G.  Mellish,  L.J. : 

This  is  a  suit  instituted  by  the  owners  of  a  small  estate  called 
Greys,  in  the  county  of  Cornwall,  against  the  lords  of  the  manors 
of  Trecerbyn  Courtenay  Siud  Treverbyn  Trevanion  and  their  tenants, 
to   restrain  them  from  getting  china  clay  under  the  property 

0)  2  Atk.,  182.  (»•)  2  Coll.,  231. 

C)  2  Dick.,  670.  (»')  6  Ex.,  644. 

(")  6  Ves.,  147.  ('•)  Law  Rep.,  4  Eq..  19. 

n  8  Ibid..  89.  (")  Law  Rep..  4  Eq.,  174. 

(»)  10  Ibid.,  289.  (")  14  M.  &  W.,  859. 

(•)  17  Ibid.,  110.  ('•)  8  H.  L.  C.  848. 

C)  Ibid.,  128.  ('•)  Law  Rep.,  4  H.  L.  877. 

n  18  Ibid..  184.  (»^)  Law  Rep.  4  Ch.,  562. 

(•)  7  Hare,  217.  n  3  K.  &  J.,  695. 
nLawRep.6Q.B.  56. 
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called  GreySy  which  is  alleged  in  the  bill  to  consist  of  old  inclos- 
ures  and  of  about  twenty-seven  acres  of  uninclosed  land.  The 
title  of  the  plaintifti  to  the  inclosed  part  is  not  disputed,  but  as 
respects  the  uninclosed  part  the  defendants  deny  the  title  and 
also  the  possession  of  the  plaintiffs,  and  say  that  what  is  in  the 
bill  styled  the  uninclosed  part  of  Greys  is  in  fact  part  of  Garka 
Moor^  and  that  they,  as  lords  of  the  two  manors,  are  entitled  to 
the  soil  of  that  moor.  This  raises  a  question  of  title  which  ought 
properly  to  be  tried  at  law  by  an  action  of  ejectment;  but  both 
parties  have  requested  us  to  decide  the  question  instead  of  send- 
ing them  to  law,  and  therefore  before  I  go  into  the  remaining 
questions  I  will  deal  with  that  question  of  title. 

[His Lordship  then  stated  the  cases  made  by  the  plaintiffs  and 
defendants  as  to  the  uninclosed  twenty-seven  acres,  and  the  evi- 
dence as  to  the  extent  of  the  copyhold  tenement,  and  con- 
tinued :] 

*  We  have  to  decide  as  a  question  of  fact  what  is  the  re-  [710 
suit  of  that  evidence.  In  the  first  place,  nobody  can  doubt  that 
before  the  manors  were  separated  Garka  Moor  was  a  waste  com- 
mon, the  freehold  of  which  was  in  the  lord  of  the  manor  ofTrc- 
vanion^  the  copyholders  having  only  certain  rights  over  it.  That 
being  so,  whenever  the  manor  was  divided  into  two  it  is  diffi- 
cult to  say  that  what  was  freehold  and  not  copyhold  could  by 
any  legal  means  become  annexed  to  the  copyhold  estate  called 
Greys,  so  as  to  become  part  of  it,  and  whether  it  could  be  so  an- 
nexed except  by  Act  of  Parliament  is  doubtful.  It  appears  to 
us,  judging  as  a  jury  would  upon  the  question  of  fact,  that  the 
proper  way  to  reconcile  the  whole  of  the  evidence  is  to  presume 
that  at  some  time,  possibly  at' the  very  time  when  the  manors 
were  separated,  the  tenants  who  had  a  right  of  common  over 
the  Garka  Moor  common  being  but  few,  an  arrangement  was 
come  to  between  them,  possibly  with  the  consent  of  the  lord, 
that  each  of  them  should  enjoy  a  separate  common  right  to  take 
the  pasture  and  turf  off' a  particular  portion  of  the  common  in- 
stead of  their  equally  enjoying  it  together. 

If  we  suppose  that  to  have  "taken  place,  Mr.  Sjyry,  who  made 
for  the  duchy  the  old  map  and  terrier  which  have  been  produced, 
finding  that  state  of  things,  might  naturally  come  to  the  erron- 
eous conclusion  that  a  certain  portion  of  the  waste  was  part  of 
the  copyhold  called  Greys,  and  lay  it  down  in  his  map  as  being 
so.  All  the  evidence  will  thus  be  accounted  for.  The  result  is 
that  this  piece  of  moor  was  part  of  the  moor  which  the  two  lords 
held  as  tenants  in  common  in  moieties,  and  was  not  part  of  the 
copyhold  estate  called  Greys.  Then  it  was  argued  on  behalf  of 
the  plaintiffs  that  because  the  parcels  of  the  deed  of  1799  in- 
clude a  parcel  of  land  running  with    Garka  Mnor  containing 


584  CHANCERY  APPEALS.  [L.  B. 

• 

1H73  Hext  V.  Gill. LJJ. 

t\venty-8even  acres,  and  these  twenty.-seven  acres  cannot  be 
Ibund  in  the  inclosed  part  of  Greys^  therefore  twenty-seven 
acres  (although  how  we  are  to  get  the  bounds  I  do  not  know) 
jire  to  be  taken  out  of  the  moor.  That  I  think  is  not  the  true 
conslructiou  of  the  deed.  The  deed  professes  to  convey  "  all 
'  tliat  customary  or  copyhold  tenement  called  6rrey5,"  and  the 
rest  is  simply  a  description  of  what  is  contained  in  GreySy  and 
it  is  said  besides,  "  which  said  tenement  called  Greys  is  now 
held  for  the  life  of  John  Ilezty  gentleman,  under  the  yearly  rent 
of  15.5.  3c/.  by  copy  of  Court  roll.''  It  appears  to  me  that  noth- 
711]  i'»g  *bat  wliat  was  part  of  the  customary  or  copyhold 
tciienient  called  Greys  could  pass  under  that,  notwithstanding 
there  mii^ht  be  any  misdescription  in  the  parcels.  If  the  tene- 
ment called  Greys  was  entitled  to  an  exclusive  right  of  common 
over  a  portion  of  the  moor  which  by  mistake  had  been  treated 
as  if  it  were  parcel  of  the  coyyhold  tenement,  the  consequence 
would  be  that  the  exclusive  right  of  common  would  pass,  but 
the  property  in  the  soil  would  not  pass.  Therefore,  upon  the 
whole,  I  come  to  the  conclusion  that  the  plaintiffs  have  not 
made  out  their  title  to  what  they  call,  as  I  think  erroneously, 
the  un inclosed  part  of  Greys^  and  therefore  cannot  have  any 
relief  respecting  it,  the  bill  not  being  framed  for  raising  the 
question  whether  the  getting  china  clay  can  be  complained  of 
by  persons  only  entitled  to  rights  of  common  over  the  land. 

Then  I  come  to  the  question  whether  the  plaintiffs  are  en- 
titled to  relief  respecting  the  inclosed  part  of  Greys.  Mr.  Kai's- 
lake  raided  the  objection  that  the  defendants  have  not  threatened 
to  get,  and  have  not  — except  by  mere  accident  —  got  any  china 
clay  in  Greys;  and  therefore  that  this  Court  ought  not  to  grant 
an  injunction,  or  enter  into  the  question  whether  they  are  en- 
titled to  get  it  or  not. . 

The  facts  upon  this  part  of  the  case  are  these :  It  appears  that 
the  first  two  defendants,  as  lords  of  the  manor,  have  let  to  the 
two  other  defendants  the  right  to  get  china  clay  in  the  waste 
and  over  a  large  portion  of  the  estate  called  Greys,Siud  therefore 
they  profess  to  exercise  the  right  of  ownership  over  it,  and  they 
have  professed  to  give  them  the  power  to  get  china  clay  from 
Greys  in  the  ordinary  way  in  which  china  clay  is  got  in  that 
neighborhood.  It  appears  that  the  lessees  have  entered  on  one 
occasion  into  the  estate  called  Greys  with  the  intention  of  get- 
ting china  clay,  though  they  did  not  get  any,  and  did  not 
remain  there.  The  bill  being  filed  and  the  question  raised,  the 
defendants  being  sought  to  be  restrained  from  getting  china 
clay,  they  say,  "'  we  have  a  title  to  get  china  clay,  out  of  the 
estate  called  Greys^  and  we  are  entitled  to  get  it  in  the  way  in 
which  it  is  ordinarily  got;  but  we  have  no  present  intention  of 
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getting  it."  We  are  of  opinion  that  after  this  it  is  idle  for 
the  defendants  to  say  they  do  not  threaten  to  get  the  china 
clay  under  the  inclosed  part  of  Greys  and  to  contend  that 
♦this  Court  is  precluded  from  deciding  the  question  [712 
-whether  they  are  entitled  to  get  it  in  the  way  in  which  they 
say  they  have  a  right  to  get  it. 

That  brings  us  to  the  real  question  on  the  merits,  whether 
the  defendants,  having  had  the  manor  Treverbyn  Courlenay  con- 
veyed to  them,  have  a  right  to  get  the  china  clay  under  the 
reservation  and  exception  in  the  deed  of  1799. 

The  first  question  to  be  determined  is  whether  the  china  clay 
is  within  the  exception  of"  mines  and  minerals."  Now  china 
clay  is  thus  described:  —  [His  Lordship  here  read  the  account 
of  china  clay,  and  the  mode  of  getting  it,  from  the  plaintiffs' 
evidence,  as  above.] 

Is  this  china  clay  reserved  under  the  exception  of  *' mines  and 
minerals?"  There  was  a  great  deal  of  discussion  before  us  as 
to  the  meaning  of  the  word  "mines,"  whether  it  is  confined  to 
underground  working,  or  may  possibly  extend  to  open  working, 
or  whether  it  does  not  apply  to  the  workings  at  all,  but  in  this 
sort  of  reservation  means  the  metal,  the  veins,  and  seams  them- 
selves, which  are  in  a  secondary  sense  called  "  mines."  I  think 
that  is  not  necessary  here  to  go  into  those  question,  for  what- 
ever may  be  the  meaning  of  the  word  "  mines  when  used  alone, 
ii  is  here  combined  with  the  more  general  word  "  minerals,"  and 
the  authorities  seem  toshow  that  where  there  is  an  exception  of 
"mines  and  minerals,"  the  putting  the  word  "mines"  before 
"  minerals"  does  not  restrict  the  meaning  of  the  word  "  mine- 
rals." Many  authorities,  some  at  law  and  some  in  equity,  have 
been  brought  before  us  to  show  what  is  the  meaning  of  the  word 
"  minerals."  But  the  result  of  the  authorities,  without  going 
through  them,  appears  to  be  this  :  that  a  reservation  of  "  mine- 
rals "  includes  every  substance  which  can  be  got  from  underneath 
the  surface  of  the  earth  for  the  purpose  of  profit,  unless  there  is 
something  in  the  context  or  in  the  nature  of  the  transaction  to 
induce  the  Court  to  give  it  a  more  limited  meaning.  Ought  it 
to  have  a  more  limited  meaning  in  the  present  case  ?  The  cir- 
cumstances, as  far  as  they  are  material  to  be  stated,  are  these : 
The  seller  was  the  lord  of  the  manor.  What  he  sold  was  the 
freehold  of  a  copy  hold  tenement.  Now  the  lord  of  a  manor  is, 
beyond  all  question,  entitled  to  all  minerals,  in  the  most  general 
sense  of  the  word,  *under  a  copyhold  tenement.  There  is  [713 
nothing  to  be  got  out  of  the  soil  and  sold  for  a  profit  which  the 
copyhold  tenant,  in  the  absence  of  some  special  custom  is  en- 
titled to  get  without  the  permission  of  the  lord  ;  the  property  of 
it  is  in  the  lord,  although  it  is  true  that,  in  the  absence  of  special 
3  Eno.  Rep.  74 
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custom,  the  lord  cannot  get  it  without  the  license  of  the  tenant. 
The  position  of  the  parties,  therefore,  furnishes  ho  reason  for 
restrictiuo;  the  meaning  of  the  word  "  minerals,"  and  there  bein»^ 
no  special  words  before  "  mines  and  minerals"  which  might  fur- 
nish an  argument  for  restricting  them  to  things  ejusdem  generis^ 
I  am  of  opinion  that  the  surface,  and  all  protit  that  can  be  got 
from  cultivating  the  surface,  or  building  on  it,  or  using  the  sur- 
face, is  intended  to  be  conveyed,  but  that  the  right  to  everything 
under  the  surface,  and  to  all  proiit  that  can  be  got  from  digging 
anything  out  from  under  it,  is  intended  to  be  reserved.  I  am 
therefore  of  opinion  that  china  clay  is  included  in  the  reserva- 
tion. The  only  argument  against  that  is  that  china  clay  cannot 
be  got  without  destroying  the  surface,  and  that  it  could  not  be 
intended  to  give  power  wholly  to  destroy  the  surface  without 
compensation.  The  case  of  Bell  v.  Wilson  (^)  appears,  however 
to  be  a  direct  authority  that  the  mere  circumstance  that  a  mine- 
ral cannot  be  got  without  destroying  the  surface,  though  it  may 
be  a  very  strong  ground  for  holding  that  the  owner  of  the  min- 
eral is  not  entitled  to  get  it,  is  not  a  ground  for  straining  the 
meaning  of  the  word  "  mineral."  In  that  respects  the  Lords 
Justices  differed  from  Vice-Chancellor  Kinderslei/y  and  we  are 
bound  by  their  decision. 

Then  we  come  to  the  important  question,  whether  there  is 
power  to  get  this  china  clay  in  the  only  way  in  which,  accord- 
ing to  the  concurrent  testimony  of  all  the  witnesses,  it  can  be 
got,  by  a  process  which  utterly  destroys  the  surface  of  the  land. 
A  great  number  of  cases  were  cited  to  us  upon  that  point,  in 
none  of  which  was  the  language  exactly  similar  to  that  in  the 
case  before  us,  and  they  must  be  referred  to  merely  for  the  pur- 
l>()se  of  getting  a  principle  from  them.  Now  the  cases  show  that 
where  the  ownership  of  minerals  is  separate  from  the  ownership 
of  the  surface,  prhnd  facie  the  owner  of  the  surface  is  entitled  to 
have  his  surface  supported  by  the  minerals.  That  is  not  coti- 
714]  filled,  as  contended  by  the  *6olicitor  General,  to  the  case 
where  the  Court  has  not  before  it  the  instrument  under  which 
the  owner  of  the  minerals  derives  his  rights,  but  it  also  applies 
to  cases  where  the  Court  has  the  instrument  before  it,  for  the 
purpose  of  construing  the  instrument,  to  this  extent,  that  primd 
facie,  the  right  to  support  exists,  and  the  burden  lies  on  the  owner 
of  the  minerals  to  show  that  the  instrument  gives  him  authority 
to  destroy  what  is  described  by  the  judges  as  the  inherent  rigli 
of  a  person  who  owns  the  surface  apart  from  the  minerals.  The 
question  is,  whether  the  words  of  the  reservation  in  the  present 
case  mean  that  the  ownership  of  the  surface  is  altogether  to  be 
subject  to  the  ownership  of  the  minerals,  so  that  the  owner  of 
(')  Uw  Rep.,  t  Ch.,  30a. 
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the  minerals  may  do  whatever  is  necessary  for  the  purpose  of 
enabling  him  to  get  them,  aUhough  it  may  of  necessity  utterly 
destroy  the  surface;  or  do  the  words,  according  to  their  true 
construction,  only  give  a  right,  in  the  nature  of  an  easement,  to 
go  upon  the  surface  and  dig  through  it  for  the  purpose  of  get- 
ting at  the  minerals  underneath  ?  In  my  opinion,  the  short  and 
ambiguous  words  of  this  reservation,  according  to  their  fair 
construction,  only  give  a  right  to  create  what  I  may  call  tem- 
porary damage,  and  do  not  authorize  the  owner  of  the  minerals 
absolutely  to  destroy  or  to  cause  a  serious  continuous  and  per- 
manent injury  to  the  surface. 

Now  if  we  refer  to  the  authorities  we  find  that  there  are  sev- 
eral cases  relating  to  the  right  of  the  owner  of  minerals  to  let 
down  the  surface  in  the  course  of  getting  the  minerals  by  pure 
mining  —  cases  in  which  the  power  of  getting  the  minerals  has 
been  given  in  far  stronger  language  than  it  is  in  the  present  case 
where,  nevertheless,  the  Courts  held  that  he  was  not  entitled  to 
get  the  whole  of  the  minerals  if  that  involved  the  destruction  of 
the  surface,  but  that  in  getting  them  he  must  have  regard  to  the 
rights  of  the  owner  of  the  surface  to  support  by  the  minerals. 
In  Harris  v.  Ryding  (^)  the  power  was  this :  "  With  full  liberty 
of  ingress,  egress,  and  regress  to  come  into  and  upon  the  thereby' 
appointed  and  granted  and  released  premises  to  di,i^,  &c.,  the  said 
mines,  &c.,  and  every  part  thereof,  and  to  sell  and  dispose  of,  take 
and  carry  away,  whatever  might  be  there  found  at  their  or  his 
respective  wills  and  pleasures  ;  and  also  to  sink  shafts,  &c.,  for 
the  raising  up,  working,  carrying  away,  and  disposing  of  the 
same  or  any  part^thereof,  making  a  fair  compensation  to  [715 
T.  P.  (the  grantee)  for  the  damage  to  be  done  to.  the  surface  of 
the  said  premises  and  the  pasture  and  crops  growing  thereon." 
In  Roberts  v.  Haines  (*)  the  owner  of  the  minerals  was  expressly 
authorized  "  to  search  for,  dig,  get,  and  raise  any  coal  and  iron- 
stone lying  and  being  in  or  under  the  commons  and  waste  lands, 
and  to  erect  any  woi*k  or  works  for  that  purpose,  and  to  dig  and 
take  earth  for  making  and  to  make  bricks  for  any  such  work  or 
works ;  and  to  carry  away  and  dispose  of  such  coal  and  ironstone 
to  and  for  his  and  their  own  use.''  In  Smirt  v.  Morton  (^  the 
words  were:  "  With  free  leave  and  liberty  to  sink,  work,  and 
win  the  same  in  any  part  of  the  said  premises,  and  to  drive  drift 
or  drifts,  make  w^atergate  or  watergates,  or  use  any  other  way 
or  ways  for  the  better  and  more  commodious  working  and  win- 
ning the  same  in  the  said  hereby  granted  or  intended  to  be 
granted  premises,  or  any  part  thereof"  In  Belt  v.  Wilson  (*), 
which  is  a  most  important  authority,  since  it  related  not  merely 

0)  5  M.  &  W.,  60.  O  5  Ibid..  30. 

(•)  6  E.  &  B.,  643.  (*)  i.aw  Rep.,  1  Ch.  303. 


588  CHANCERY  APPEALS.  [L.R. 

1872  Hext  v.  Gill.  KJJ. 

to  the  lettiiit^  down  of  the  surface  by  working  underground,  but 
to  the  working  from  above,  the  words  of  the  reservation  are 
RU(;h  that  the  case  appears  to  me  almost  decisive  of  the  present. 
I  believe  it  will  be  found  that  every  single  word  contained  in 
the  present  power  is  contained  in  the  power  in  Bell  v.  Wilsojij 
along  with  many  other  words;  yet  under  that  reservation, 
worded  in  a  way  more  favorable  to  the  owner  of  the  minerals 
than  that  with  which  we  have  to  deal,  the  Lords  Justices  held 
that  although  stone  was  reserved  as  a  mineral,  yet  there  was  no 
rifi^ht  to  get  it  by  quarrying. 

^riiere  are,  however,  two  cases  which  ought  to  be  referred  to, 
in  which  the  House  of  Lords  held  an  owner  of  mineral  sentitled 
to  lot  down  the  surface  or  absolutely  to  destroy  the  surface  for 
the  purpose  of  getting  the  minerals.  The  first  of  those  cases  is  the 
case  of  Rowboulam  v.  W'dson  (*).  In  that  case  there  was  a  cove- 
nant which  the  House  of  Lords  construed  to  be  a  grant  that  the 
mines  should  be  held  and  enjoyed,  worked  and  gotten,  "  witli- 
out  any  molestation,  denial,  or  interruption  of  any  other  person 
or  persons  parties  to  these  presents,  and  those  claiming  under 
them  respectively,  who  for  the  time  being  are  or  may  be 
716]  *owner  or  owners  of  the  surface  of  the  lands  under  wliich 
such  mines  are  situate,  and  without  being  subject  or  liable  to 
any  action  or  actions  for  damage  on  account  of  working  and 
iijetting  the  said  mines  for  or  by  reason  that  the  surface  of  the 
lands  aforesaid  may  be  rendered  uneven  and  less  commodious 
to  the  occupiers  thereof  by  sinking  in  hollows  or  being  other- 
wise defaced  and  injured  where  such  mines  shall  be  worked." 
The  instrument,  therefore,  said  in  terms  that  the  surface  might 
be  let  down,  and  no  doubt  the  House  of  Lords  decided  contrary 
to  what  was  said  in  the  judgment  in  Hilton  v.  Earl  Graiwilk  (*ji, 
that  such  a  grant,  where  it  is  clearly  expressed,  is  not  void. 
Again,  in  the  case  of  the  Duke  of  Buccleuch  v.  Wakefield  (*),  the 
House  of  Lords*  held  that  power  was  given  absolutely  to  destroy 
the  surface.  That  is  the  only  case  which  resembles  the  present, 
in  this,  that  it  related  to  a  peculiar  kind  of  mineral  which  could 
not  be  got  at  all  without  destroying  the  surfa<je.  But  if  that  case 
is  looked  into  it  will  be  found  to  difler  from  the  present  in  three 
most  material  respects.  In  the  first  place,  the  iron  ore,  which 
was  the  mineral  then  in  question,  had  been  got  in  very  large 
quantities  by  the  lord  of  the  manor  before  the  Act  of  Parliament 
for  inclosing  the  waste  was  passed.  It  was  a  most  valuabb 
mineral,  so  that  it  was  impossible  to  suppose  it  not  to  have  been 
in  the  contemplation  of  the  parties  at  the  time  they  obtained  their 
Act,  and  it  was  proved  that  the  lord  of  the  manor  had  constantly 
let  similar  iron  mines  in  the  manor,  paying  compensation  for 

(»>  8  H.  L.  C,  348.  (*)  5  Q.  B.,  701.  (»)  Uw  Rep.,  4  H.  L..  877. 
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the  damage  which  was  done.  In  the  next  place,  without  stop- 
l»ing  to  read  the  whole  of  the  reservation  in  that  case,  it  will  be 
ton  lid  that  it  contains  far  more  extensive  words  than  the  reser- 
vation ill  the  present  case.  It  contained  powers  which,  as  is 
]>()iiited  out  in  the  judgments,  clearly  enabled  in  certain  events 
the  surface  to  be  destroyed.  There  was  an  unlimited  power  to 
deposit  the  refuse  of  the  minerals  on  the  surface,  and  there  was 
unlimited  power  of  erecting  buildings  upon  the  surface,  and 
there  were  at  the  end  most  general  words  enabling  every  power 
to  be  exercised  which  was  necessary  to  get  the  minerals,  in  the 
last  place,  there  was  a  clause  which  enabled  full  compensation 
to  be  given  for  any  damage  that  might  be  done.  Taking  the 
whole  of  these  circumstances  into  consideration,  the  House  of 
*Lord8,  reversinff  the  decision  of  Vice-Chancellor  Jl/aieV?^,  [717 
came  to  the  conclusion  that,  according  to  the  true  meaning  of 
the  Act,  the  lord  of  the  manor  was  to  be  entitled,  if  he  found  it 
necessary  for  the  purpose  of  gettin<^what  was  known  to  all  par- 
ties to  be  a  most  valuable  mineral,  to  destroy  the  surface  on 
making  compensation  ;  or,  in  substance,  that,  for  the  purpose 
of  getting  the  minerals,  he  should  have  power  to  buy  the  surface 
back,  paying  the  full  value  for  it.  I  think  that  no  one  can  read 
the  judgment  without  coming  to  the  conclusion  that  if  the  pro- 
vision as  to  compensation  had  not  been  there  the  House  of 
Lords,  notwithstanding  the  strength  of  the  other  words,  would 
it)  all  probability  have  come  to  a  different  conclusion.  In  the 
])resent  case  there  is  no  reason  to  suppose  that  the  parties  liad 
cliina  clay  in  comtemplation  at  the  time  when  the  deed  was  exe- 
cuted. There  is,  indeed,  one  old  man  w^ho  proves,  and  I  do  not 
dispute  the  correctness  of  what  he  says,  that  china  clay  was  at 
the  time  being  got  in  one  neighboring  parish,  but  it  is  proved 
that  it  was  not  got  in  the  parish  in  question  for  a  great  many 
years  afterwards.  And  it  is  also  proved  that  it  was  not  until 
years  after  this  that  the  Duchy  of  Cornwall  vaceived  any  dues  for 
getting  china  clay.  Upon  the  whole,  therefore,  I  come  to  the 
conclusion  that  the  words  here  used  are  not  sufficiently  clear  to 
give  the  ownerof  the  mines  the  absolute  power  of  destroying  the 
surface,  and  that  the  defendants  have  not  the  right  they  claim. 
There  is  one  argunient  that  I  should,  perhaps,  notice.  It  was 
urged  that  streaming  for  tin  had  been  used  in  Cornwall  from 
time  immemorial;  that  therefore  it  was  impossible  to  suppose 
that  the  right  of  streaming  for  tin  was  not  intended  to  be  re- 
served; and  that,  as  streaming  for  tin  involved  an  injury  to  the 
surface  of  the  same  kind,  if  not  quite  to  the  same  extent,  as  the 
taking  of  china  clay,  the  fact  that  taking  the  china  clay  involved 
the  destruction  of  the  surface  was  no  sufficient  reason  for  holding 
the  right  to  take  it  not  to  be  reserved.     I  do  not  wish  to  give 
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luiy  decisive  opinion  whether  the  right  of  streaming  for  tin  is 
reserved  or  not,  as  that  question  is  not  before  us,  and  may  be 
of  very  great  importance.  That  question  does  not  stand  quite 
on  the  same  footing  as  the  question  relating  to  the  taking  of 
china  clay.  There  is  no  doubt  that  streaming  for  Im  was  a 
thoroughly  well-known  and  common  process.  At  the  same  time, 
718]  tin  might  be  got  by  mining,  and  the  *owner  of  the  mine- 
rals would  not,  by  being  precluded  from  streaming,  be  deprived 
of  all  power  to  get  it,  and,  as  at  present  advised,  I  do  not  think 
that  the  words  of  the  power  in  the  present  case  are  sufficient  to 
confer  a  right  of  streaming  for  tin.  When  an  owner  of  both  sur- 
face and  minerals  sells  the  surface  and  reserves  the  minerals, 
with  power  to  get  them,  he  ought,  if  he  intends  to  have  the 
power  of  destroying  the  surfacein  getting  them,  to  frame  his 
power  in  sUch  language  that  the  Court  may  be  able  to  say  that 
such  was  clearly  the  intention  of  the  parties.  The  Vice-Chan- 
cellor  in  his  judgment  fully  acknowledged  the  difficulty  that,  if 
the  defendants  had  the  right  to  take  china  clay,  the  reservation 
might  be  absolutely  destructive  of  the  grant,  but  said  he  could 
not  see  where  he  was  to  fix  the  limit  to  the  reservation  if  its 
words  were  not  to  be  taken  according  to  their  full  and  strict 
meaning.  1  feel  myself  that  it  is  very  difficult  to  say  where  the 
limit  is  to  be  placed.  It  is  very  difficult  to  lay  down  exactly 
what  the  owner  of  minerals  may  do  for  tfie  purpose  of  getting 
them ;  but  I  do  not  think  it  would  be  right  or  just  to  the  owner 
of  the  surface  to  say  that  his  surface  may  be  destroyed  because 
there  may  be  a  difficulty  in  saying  exactly  what  the  owner  of 
minerals  may  do  and  what  he  may  not  do  in  every  case.  In  the 
present  case  I  think  the  result  is  this,  that  the  general  reserva- 
tion of  minerals  includes  the  china  clay,  a  mineral  the  existence 
of  which  apparently  was  not  known  to  the  parties  at  the  time 
when  the  instrument  was  executed,  and  which  cannot  be  ffot 
without  destroying  the  surface.  It  appears  to  me  that  the  mir 
result  of  that  state  of  things  is  that  the  lord  of  the  manor  is 
practically  in  the  same  position  as  he  would  have  been  in  if  this 
had  remained  a  copyhold  tenement,  viz.,  that  the  right  to  the 
clay  is  in  him ;  but  inasmuch  as  he  has  not  reserved  the  power 
to  destroy  the  surface,  and  inasmuch  as  this  clay  cannot  be  got 
without  destroying  the  surface,  he  cannot  get  the  clay  unless  he 
can  make  some  arrangement  with  the  owner  of  the  surface.  I 
am,  therefore,  of  opinion  that  the  plaintiffs  are  entitled  to  have 
an  injunction  to  restrain  the  defendants  from  getting  the  china 
clay  in  such  a  way  as  to  destroy  or  seriously  injure  the  surface; 
but  as  they  have  failed  in  one  most  essential  part  of  the  case  — 
namely,  the  part  relating  to  the  twenty-seven  acres  —  they  ought 
to  have  no  costs. 
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Sir  W.  M.  James,  L.J.  : 

I  entirely  concur  both  with  the  conclusions  and  reasoning 
of  the  Lord  Justice.  The  long  and  uniform  series  of  authorities 
appear  to  me  to  have  established  a  very  convenient  and  consist- 
ent system,  giving  the  mineral  owner  every  reasonable  profit 
out  of  the  mineral  treasures,  and  at  the  same  time  saving  the 
landowner's  practical  enjoyment  of  his  houses,  gardens,  fields, 
siiid  woods,  without  which  the  grant  to  him  would  have  been 
illusory. 

But  for  these  authorities  I  should  have  thought  that  what  was 
meant  by  "  mines  and  minerals"  in  such  a  grant  was  a  question 
of  fact  what  these  words  meant  in  the  vernacular  of  the  mining 
world  and  commercial  world  and  landowners  at  the  end  of  the 
last  century;  upon  which  I  am  satisfied  that  no  one  at  that  time 
would  have  thought  of  classing  clay  of  any  kind  as  a  mineral. 

Solicitors :  Messrs.  Bdl,  Broiiricky  ^  Gray ;  Mr.  T.  GilL 


L.  JJ.  July  20,  22. 1872. 

Budge  v.  Gummow. 

[Law  Reports,  7  Chancery  Appeals,  719.] 

1864  B,  154. 

Truntees — Improper  Investment  —  In  svjfficient  Valve. 

Trustees  were  charged  with  the  loss  occasioned  by  an  investment  of  the  trust 
funds  on  insufficient  security.  The  property  was  a  hotel  in  the  country,  and 
the  trustees  had  sent  down  a  London  surveyor  who  valued  the  hotel,  including: 
therein  the  license,  at  nearly  double  the  sum  to  be  advanced.  The  hotel 
turned  out  to  be  worth  much  less  than  the  sum  advanced.  The  trustees  gave 
no  further  account  of  the  circumstances  under  which  the  advance  was  made  : 

HM  (reversing  the  decision  of  Bacon,  V.C.),  that  the  trustees  were  chargeable 
with  the  sum  bo  advanced. 

The  trustees  in  this  case  held  funds  under  the  marriage  set- 
tlement and  under  the  will  of  Michael  Gummow,  Under  each 
instrument  the  trustees  had  power  to  invest  in  Government  or 
real  securities.  The  settlement  contained  the  usual  trustees' 
indemnity  clause  ;  and  the  will  contained  a  declaration  that  the 
trustees  were  not  to  be  answerable  for  involuntary  losses.  Tlie 
trustees  had,  out  of  the  blended  funds  so  held,  advanced  £1400 
on  mortgage  of  a  *freehold  hotel  at  Broadsialrs,  upon  [720 
which  a  heavy  loss  had  been  incurred. 

The  only  evidence  as  to  how  the  advance  had  been  made  was 
on  an  affidavit  of  the  trustees.  By  that  affidavit  it  appeared 
that  before  the  advance  was  made  Mr.  Harbin,  a  solicitor  and 
the  acting  trustee,  had  employed  a  competent  London  surveyor 
to  go  to  BroadsLairs  and  value  the  property  on  which  the  "ad- 
vance was  to  be  made.  The  property  was  a  freehold  hotel  lately 
built,  and  called  the  Balmoral  Hoiely  then  let  for  £120  per  an- 
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num.  The  survej'or  made  his  report,  in  which  he  valued  the 
property  at  £2700,  but  that  valuation  included  the  sum  of  £800 
at  which  he  valued  the  license.  The  trustees  thereupon,  in 
April,  1855,  advanced  the  £1400  to  the  owner  of  the  fee  in  the 
liotel,  and  took  a  mortgage  in  fee  for  that  amount.  The  then 
tenant  of  the  hotel  soon  afterwards  failed,  as  did  a  subsequent 
tenant,  and  the  hotel  was  shut  up  until  1860,  when  it  was  let 
for  £50  a  year.  The  mortgagor  had  not  paid  the  interest,  and 
the  trustees  had  advanced  suras  for  repairs,  and  in  other  ways, 
so  that,  with  the  arrears  of  interest,  there  was  a  lotal  loss  to 
the  estates  of  £2114. 

The  trustees,  in  1864,  instituted  a  suit  for  the  administration 
of  the  two  estates.  A  decree  was  made  and  accounts  were  di- 
rected. The  trustees  made  an  affidavit  as  above  mentioned,  and 
the  cesiuis  que  trust  produced  evidence  by  surveyors  that  the  pro- 
perty was  worth  between  £800  and  £900.  The  chief  clerk  dis- 
allowed to  the  trustees  the  sum  of  £1400  so  advanced. 

The  trustees  then  took  out,  before  the  Vice-Chancellor  Bacon j 
a  summons  to  vary  the  certificate  of  the  chief  clerk,  and  the 
Vice-Chancellor  Bacon  directed  the  certificate  to  be  varied  ac- 
cordingly (^). 

The  cestuis  qiie  trust  appealed. 

Mr.  Eddis^  Q.C.,  and  Mr.  Waller^  for  the  appellants,  cited 
Slretton  v.  Ashmatl  (*) ;  Jones  v.  Lewis  ('). 

Mr.  Kay^  Q.C.,  and  Mr.  Speedy  for  the  trustees  : 

The  trustees  acted  with  as  much  care  as  if  they  had  been  ad- 
vancing theirown  money.  What  could  they  do  more  than  take 
the  opinion  of  a  competent  surveyor?  It  had  been  suggested 
that  they  ought  to  have  employed  a  local  surveyor  who  would 

(M  1872.  March  22.  other  tenant  and  another  liceBse,  and 

Sm  James  Bacon,  V.C.  :  so  the  value  of  the  house  would  have 

There  is  no  doubt  that  a  trustee  who  remained  unimpaired.     Then,  after  the 

deals  with  trust  property  as  carefully  as  lapse  of  fourteen  or  fifteen  years,  certain 

if  it  were  his  own  property  commits  no  surveyors  and  valuers  are  brought  for- 

breach  of  trust.    Now  in  this  case  the  ward  to  say  that  in  1855  the  house  waa 

trustees  employed  a  competent  person  not  worth  £90().     But  no  sufficient  case 

to  go  to  BrondHtiiirs  and  examine  the  has  been  made  for  charging  with  the 

property.     He  found  it  occupied  by  a  loss  the  trustees,  who  had  employed  a 

respectable  tenant  as  a  hotel,  and  held  competent  person    to   value    the  pro- 

at  a  sufficient  rent.    No  doubt,  in  esti-  perty  before  they  advanced  the  money, 

mating  the  value  of  the  property,  the  Although  the  investment,  from  subst^ 

surveyor    took  into  consideration  the  quent  events  which  could  not  have  been 

value  of  thepublic  house  license,  and  foreseen,  had  resulted  in  a  heavy  lost*, 

it  was  contended  that  this  ought  not  there  had  been  no  breach  of  trust,  and 

to  have  been  done.    It  is  true  that  a  the  amount  must  be   allowed  to  the 

public  house  license  is  a  merely  per-  trustees.    As  to  the  sums  paid  for  re- 

sonal  thing,  but  still  a  licensed  public  pairs  and  the  other  expenses.  1  have  no 

house  has  a  particular  value  of  its  own  ;  sufficient  evidence,  and  there  must  be 

and  even  if  the  tenant  had  to  be  turned  a  further  inquiry  respecting  them, 

out,  the  owner  could  have  obtained  an-  (''')  3  Drew.,  9. 
.  O  3  De  G.  &  Sm.,  471. 
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have  known  more  about  it.  But  the  practice  is  quite  the  other 
way,  and  London  Burveyors  in  whom  the  lenders  have  couK- 
dence  are  very  generally  employed.  Certainly  the  investment 
has  turned  out  unfortunately,  but  we  must  not  look  at  it  as  it 
appears  now,  but  as  it  appeared  in  1855. 

[The  Lord  Justice  James:  I  never  before  knew  a  case  of 
this  kind  in  which  the  trustees  have  not  shown  how  they  were 
induced  to  lend  the  money.] 

The  trustees  have  made  an  affidavit  which  they  conceived  to 
be  quite  suflSlcient.  There  is  no  case  of  fraud  or  mala  Jides 
alleged  or  suggested  against  them;  at  all  events  there  are  no 
materials  now  before  the  Court  to  enable  the  Court  to  say  that 
the  trustees  act^d  improperly. 

Sib  W.  M.  James,  L.J. : 

In  this  case  I  am  compelled  to  decide  against  the  trustees 
however  painful  it  may  be.  In  my  opinion  it  would  be  pessimi 
exempli  *if  it  should  go  forth  to  the  world  that  trustees  [722 
might  lend  trust  money  under  such  circumstances  as  these 
before  us. 

We  know  that  £1400  was  lent  upon  property  which  will  not 
now  produce  more  than  £50  a  year,  and  persons  really  ac- 
quainted with  it  say  that  it  was  not  worth  more  than  £800  or 
£900.  The  trustees  have  contented  themselves  with  producing 
the  report  of  the  surveyor  employed  by  them. 

tHis  Lordship  then  read  the  report] 
t  appears  to  me  that  that  report  is  one  upon  which  no  sensi- 
ble or  prudent  man  would  ever  lend  such  a  sum  as  £1400.  The 
value  of  the  hotel  license  was  thrown  in,  but  how  could  a  land 
surveyor,  who  was  a  stranger  to  the  place,  estimate  the  value 
of  the  license  ?  The  trustees  ought  to  have  ascertained,  as  they 
might  easily  have  done,  that  the  hotel  was  but  recently  opened 
and  that  the  license  could  have  no  such  value.  The  value  of 
a  hotel  is  necessarily  of  a  very  speculative  character,  and  may, 
like  the  property  in  the  case  of  Sttckney  v-  Sewell  (*),  arise  from 
accident. 

Mr.  Harbin^  one  of  the  trustees,  must  have  known  that  it 
could  not  be  worth  even  £1900,  and  I  suspect  that  the  £800  was 
#ihrown  in  to  make  up  a  suflSlcient  value. 

It  was  a  security  which  trustees  were  not  justified  in  taking, 
nnd  they  have  not  chosen  to  give  any  explanation  of  how  they 
were  induced  to  make  the  investment,  or  how  they  came  to 
employ  a  surveyor  who  was  not  acquainted  with  Broadstairs. 
Nor  does  it  appear  that  there  was  actual  evidence  given  as  to 
the  existence  of  the  lease  for  £120. 

O  1  My  &  Cr.,  8. 
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Upon  the  whole,  it  appears  to  me  that  the  chief  clerk,  who 
necessarily  has  had  much  experience  in  these  matters,  has  como 
to  a  correct  conclusion,  and  that  the  decision  of  the  Vice-Chan- 
ceilor  must  be  reversed.  The  appellants  will  have  their  costs 
below,  but  not  of  the  appeal. 

Sir  Q.  Mellish,  L.J.,  concurred. 

Solicitor  for  the  appellants  :  Mr.  G.  CordwelL 

Solicitor  for  the  trustees :  Mr.  W.  F.  Low. 


L.JJ.,  July  25, 1872. 

723]  *^^  re  Hatton. 

[Law  Reports,  7  Chancery  Appeals,  723.] 
Composition  —  Default  in  payment  of  Instalment  —  Action — Injunction. 

Where,  by  resolutions  under  the  Bankruptcy  Acty  1869,  the  creditors  a^^'eed 
to  accept  a  composition  payable  by  instalments,  and  the  debtor  made  default 
in  payment' of  an  instalment  to  a  creditor: 

Held  (reversing  the  decision  of  the  registrar),  that  the  creditor  could  maintain 
an  action  against  the  debtor  for  the  balance  of  the  whole  debt  remaining  unpaid, 
and  would  not  be  restrained  by  the  Court  of  Bankruptcy. 

George  Hatton,  on  the  24th  of  March,  1871,  filed  his  peti- 
tion for  liquidation  or  composition  with  his  creditors,  and  at  the 
•first  meeting  of  creditors  the  following  resolutions  were  passed  : 
"  1.  That  a  composition  of  55.  in  the  pound  shall  be  accepted  in 
satisfaction  of  the  debts  due  to  the  creditors  from  the  said  George 
Hatlon :  2.  That  such  composition  be  payable  as  follows :  2s.  6dL 
in  the  pound  three  months  after  registration  of  this  resolution, 
and  2s.  6d.  in  the  pound  six  months  after  registration;"  which 
resolutions  were  duly  confirmed  and  registered. 

Messrs.  Hodge  ^  Co.^  as  creditors  oi  HaiioUj  assont<*d  to  the 
resolutions,  and  received  the  first  instalment  of  £5  185.  9rf.  on 
their  debt  of  £47  105. 

The  second  instalment  became  due  on  the  26th  of  October, 
1871,  but  was  not  paid,  and  Hatton  now  alleged  that  he  was  un- 
able to  pay  it.  Hodge  ^  Co.  applied  for  payment,  and  on  the 
30th  of  April,  1872,  commenced  an  action  in  the  Court  of  Com- 
mon Pleas  to  recover  a  balance  of  £46  85. 

Hatton  then  sent  them  an  order  for  £5  185.  9d.  as  the  second 
instalment,  which  they  refused  to  receive. 

Hatton  then  obtained  from  the  registrar  acting  as  Chief  Judge 
in  bankruptcy  an  injunction  restraining  Hodge  ^  Co.  from  pro- 
ceeding with  their  action  until  the  further  order  of  the  Court 

Hodge  ^  Co.  now  moved,  by  way  of  appeal,  to  discharge  the 
order  granting  the  injunction. 

Mr.  De  Gex^  Q.C.,  and  Mr.  Bagley^  for  the  appellants : 

Unless  the  terms  of  the  composition  are  observed,  the  creditor 
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18  restored  to  his  full  rights  :  Seicell  v.  Mttsson  (^) ;  Edwards  v. 
Cocmbe  (*). 

Mr.  Robertson  Griffiths^  for  Hatton  : 
'  Tlie  creditor  ought  to  proceed  in  bankrai)tc'y  to  enforce  his 
rights,  whatever  they  may  be,  and  ought  not  to  harass  the 
debtor  and  obtain  payment  in  full,  to  the  disadvantage  of  the 
other  creditors.  Sect.  126  of  the  act  of  1869  shows"  how  the 
creditor  ought  to  proceed.  One  object  of  the  act  was  to  prevent 
proceedings  in  any  other  Court  when  once  the  aliairs  of  the 
debtor  were  before  the  Court  of  Bankruptcy.  In  re  Hemivcj' 
way  (*)  is  a  direct  authority  *on  the  point.  The  original  [725 
debt  is  gone  by  the  composition,  and  the  creditor  now  can  only 
proceed  in  bankruptcy. 

Sir  W.  M.  James,  L.J. : 

I  think  that  we  are  bound  by  the  decision  of  the  Court  of 
Common  Pleas  in  Edwards  v.  Coombe  (*). 

We  find,  indeed,  a  decision  in  In  re  Hemingway  which  appears 
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(*)  Law  Rep.,  7  C.  P.,  519. 

(»)  1872.  March  25.    C.  J.  B. 
Ex  parte  REMiNQvr AY. 

This  was  an  appeal  from  au  order  of 
the  Registrar  of  the  County  Court  at 
Jjeeds  restraining  the  appellant,  Hem- 
ingway,  from  issuing  execution  on  a 
judgment  obtained  by  him  under  the 
zoUowing  circumstances : 

On  the  12th  of  April,  1871,  one  Howard 
filed  a  petition  onder  the  arrangement 
clauses  of  the  Bankruptcy  Act,  18(59. 
The  first  meeting  of  the  creditors  was 
duly  held,  and  a  resolution  was  passed 
accepting  a  composition  of  5«.  in  the 
pound,  payable  one  month  after  regis- 
tration. On  the  19th  of  May  the  second 
meeting  of  the  creditors  was  held,  at 
which  this  resolution  was  confirmed, 
and  it  was  registered  on  the  following 
day.  At  the  first  meeting  Hemingrcay 
attended  by  proxy,  and  tendered  a  proof 
for  £15  \%s,  debt,  and  £1  16«.  6d.  costs, 
llie  debt  was  admitted,  but  the  costs 
were  objected  to.  He  also  attended  the 
second  meeting.  No  tender  of  the  com- 
'  position  was  ever  actually  made  to 
Hemingway,  but  on  or  about  the  20th 
of  June  a  circular  letter  was  sent  to  the 
unpaid  creditors,  giving  notice  that  the 
composition  was  payable  at  the  office  of 
Hovofird's  solicitor,  but  that  if  required 
it  would  be  forwarded  by  post-office 
order.  The  appellant  alone  of  the  then 
unpaid  creditors  denied  having  received 
0ach  circular  letter,  and  on  tlw  5th  of 


December  he  entered  a  plaint  in  the 
County  Court  at  Le^da  for  the  amount 
of  the  debt  admitted  by  the  baiikrujn. 
The  County  Court  Judge  gave  a  ver- 
dict for  the  plaintiff  for  the  full  amount, 
but  intimated  that  the  defendant  might 
apply,  under  the  Bankruptcy  Act,  1800, 
for  an  injunction  to  restrain  the  plaint- 
iff from  recovering  under  his  judgment 
more  than  the  composition  and  the 
costs  of  the  action.  The  Conrt,  on  an 
application  being  made,  granted  tlie  in- 
junction, and  made  the  order  now  ap- 
pealed from. 

Mr.  Baglcy,  in  support  of  the  appeal. 

Mr.  Robertson  GriffU/is,  contra. 

The  Chief  Judge  was  of  opinion  that 
the  resolution,  having  been  duly  passed 
at  meetings  which  the  appellant  by 
his  solicitor  attended,  could  not  now  be 
called  in  question,  but  was  binding  on 
all  the  creditors  equally. 

As  to  a  tender  of  the  composition  not 
having  been  actually  made,  that,  under 
the  circumstances,  was  impracticable, 
unless  the  debtor  chose  to  tender  more 
than  he  admitted  to  be  due,  as  the 
amount  of  the  debt  was  disputed.  H  in 
Honor  thought  that  the  creditor  ought 
to  have  used  the  remedies  given  to  him 
by  the  Act  of  1S69,  and  to  have  pro 
ceeded  in  the  Court  of  Bankruptcy  to 
recover  the  composition,  and  tliat  he 
had  no  right  to  sue  at  common  law  for 
his  debt.  The  appeal  must  be  dls 
missed  with  coats. 
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to  be  conflicting  with  that  decision,  but  there  were  peculiar  cir- 
eunistunces  in  that  case  which  may  have  had  some  influence 
upon  the  mind  of  the  Chief  Judge.  Ilere,  however,  the  ques- 
tion has  resolved  itself  into  the  simplest  form  possible.  If  the 
debt  continues  to  exist  at  common  law,  and  it  has  been  decided 
that  the  debt  does  continue  so  to  exist,  there  is  nothing  in  this 
case  to  induce  us,  as  a  Court  of  Equity,  or  a  Court  of  Bank- 
ruptcy, to  say  that  the  debt  does  not  exist  in  this  Court. 

The  Act  has  provided  that  a  certain  majority  of  the  creditors 
shall  have  power  to  bind  every  creditor  to  accept  a  composition, 
or  something  less  than  he  is  entitled  to.  In  this  cjise  the  creditor 
is  to  accept  65.  in  the  pound,  payable  by  instalments,  at  three 
months  and  six  mouths.  It  must  be  conceded  that  if  this  had 
been  an  agreement  with  anyindividuarcreditor,  that  agreement 
could  not  be  pleaded  as  accord  and  satisfaction  of  the  debt  un- 
less actual  payment  of  the  3s.  mode  el  forma  could  also  bepleaded ; 
and  I  do  not  see  why  we  are  to  suppose  any  difference  between 
the  two  cases.  It  is  true  that  the  Act  has  given  not  only  power 
to  make  binding  resolutions  as  to  the  composition,  but  power  to 
the  creditors  to-enforce  in  bankruptcy  payment  of  the  composi- 
tion. That,  how^ever,  amounts  only  to  a  further  security,  and 
does  not  alter  the  nature  of  the  agreement.  If  the  creditors  had 
intended  to  make  such  an  alteration,  they  might  have  said  so. 
The  resolution  of  the  creditors  might  have  provided  that  giving 
promissory  notes,  with  or  without  sureties,  should  be  accepted 
in  discharge  of  the  existing  debts,  and  then  the  execution  of  the 
promissory  notes  by  the  debtor  and  the  sureties  might  be  pleaded 
as  accord  and  satisfaction. 

To  give  any  other  interpretation  to  the  Act  would  be  to  in- 
terfere with  the  general  provisions  of  the  Act,  and  would  in  fact 
interfere  w4th  the  rateable  distribution  of  the  assets,  instead  of 
726]  *having  the  contrary  effect,  as  had  been  argued.  It  was 
said  that  the  debtor  might  then  be  able  to  pay  half  his  creditors, 
and  leave  the  others  unpaid,  but  that  is  entirely  met  by  the  pro- 
vision at  the  end  of  the  126th  section,  enabling  the  Court  under 
such  circumstances  to  adjudge  the  debtor  a  bankrupt.  If  tho 
debtor  applies  great  part  of  liis  assets  in  payment  of  some  of  his 
debts,  any  other  creditor,  seeing  that  the  debtor  would  then  not 
be  able  to  pay  him,  can  go  to  the  Court  of  Bankruptcy  and  have 
the  debtor  adjudged  bankrupt,  so  as  to  prevent  that  state  of 
things. 

It  appears  to  me  that  the  Court  of  Common  Pleas  has  decided 
in  accordance  with  my  own  view,  that  the  composition  must  be 
paid  pursuant  to  the  agreement  as  well  as  agreed  to  be  paid  to 
give  the  debtor  a  validdefence  to  an  action  at  law;  nor  is  there 
any  defence  or  any  o.quity  in  this  Court.     There  may  be  cases 
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in  which  by  accident,  and  not  by  default  of  the  debtor,  the  com- 
position is  not  duly  paid,  and  then  no  doubt  this  Court  would 
relieve  the  debtor  from  the  effect  of  such  an  accident,  and  re- 
move any  injustice. 

SiK  G.  Mellish,  L.J. : 

I  am  of  the  same  opinion.  At  common  law,  where  a  body 
of  creditors  accept  a  composition,  they  may  either  agree  to  take 
the  promises  of  the  debtor  with  or  without  a  surety  in  satisfaction 
of  the  debts  or  they  may  agree  that  payment  shall  be  a  condition 
precedent,  and  that  if  the  debtor  pays  the  composition  at  a  certain 
time  and  place  the  creditors  will  accept  that  composition  in  sat- 
isfaction of  their  debts.  It  is  a  question  of  construction  of  the 
instrument  of  arrangement,  and  it  is  not  uncommon  for  the 
creditors  to  accept  a  promise  by  the  debtor  and  a  surety  as  a 
satisfaction  of  their  debts.  But  where  the\'  agree  to  accept  a 
composition,  the  debtor  is  not  discharged  unless  be  pays  the 
composition,  for  that  is  the  only  thing  which  compels  him  to 
pay  it,  and  that  is  the  only  hold  which  the  creditors  have  upon 
him.  There  is  nothing  in  the  Act  to  alter  this  state  of  things. 
There  may  be,  as  in  this  case,  a  simple  composition  which  the 
creditors  agree  to  accept  if  paid  to  the  day,  and  there  is  in  my 
opinion  no  reason  why  we  should  construe  these  resolutions 
otherwise. 

In  a  similar  case,  as  I  understand  it,  the  Court  of  Common 
♦Pleas  has  held  that  the  creditor  could  maintain  his  ac-  [727 
tion  for  the  full  amount,  and  there  is  nothing  to*  induce  us  in 
this  case  to  restrain  him.  The  only  excuse  given  by  the  debtor 
is  that  he  had  not  money  with  which  to  pay  this  instalment ; 
but  that,  under  the  circumstances,  is  not  a  sufficient  excuse; 
and  it  was  not  until  the  action  was  brought  that  the  composition 
was  tendered. 

The  order  of  the  registrar  must  be  discharged.  The  creditors 
will  have  their  costs  below,  but  not  of  the  appeal. 

Solicitor  for  the  Debtor :  Mr.  J".  T.  Moss. 

Solicitor  for  the  Creditors  :  Mr.  G.  D.  Webb. 


\  L.  JJ.  July  27, 1872 

Iti  re  Ward's  Trusts. 

[Law  Reports,  7  Chancery  Appeals,  727.] 

Failure  of  Purpose  of  Gift — Settlement — Advancemmt  —  Abolition  of  Purehme 
of  CommUHofis  in  Army — Regulation  of  Forces  AU,  1871  (34  &  35  Vict,  e,  86). 

By  a  separation  deed  a  sum  of  money  was  directed  to  be  lield  by  trustees  upon 
trust  for  the  wife  for  life,  and  after  her  death,  as  to  four-sixth  parts  thereof,  for 
F,  W.,  one  of  the  children  of  the  marriage,  who  waa  then  an  officer  in  the  army, 
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during  bis  life,  and  after  his  death  for  his  children.  And  it  was  declared  that  it 
should  be  lawful  for  tlie  trustees,  if  in  their  discretion  they  should  think  fit,  to 
apply  any  portion  of  the  fund,  not  exceeding  £2000,  in  or  towards  affecting  the 
promotion  of  F.  W.  in  the  army.  The  trustees  applied  £850  in  the  way  pNointed 
out  by  the  deed,  but  in  consequence  of  the  abolition  of  purchase  of  commissions 
in  the  army,  under  the  royal  warrant  of  the  20th  of  July,  1871,  no  further  Bum 
ciiuld  be  applied  for  the  same  purpose : 

Held,  that  the  purpose  for  which  the  power  was  given  to  the  trustees  having 
failed,  the  residue  of  the  sum  of  £2000  could  not  be  raised  and  applied  in  any 
manner  for  the  benefit  of  F.  W, 

Palmer  v.  Flower  (')  distinguished. 

Tins  petition  was  heard  in  the  first  instance  by  the  Lords 
Justices  at  the  request  of  the  master  of  the  rolls. 

On  the  24th  of  March,  1869,  a  deed  of  separation  was  exe- 
cuted by  Mr.  Urderick  Ward  the  elder  and  Jane  his  wife.  By 
this  deocl,  after  reciting,  among  other  things,  that  Mr.  and  Mrs. 
Ward  had  live  children,  of  whom  J^Yederick  Ward  the  younger 
was  one,  it  was  declared  that  the  two  trustees  of  the  indenture 
728]  should  stand  *pos8e88ed  of  a  sum  of  £10,969,  which  had 
been  i>aid  to  them,  upon  trust  to  invest  the  same  and  to  pay  the 
income  tliereof  to  Mrs.  Ward  during  her  life  for  her  separate 
use,  aud  after  her  death,  as  to  four-sixths  of  the  trust  fund,  upon 
trust  to  pay  the  income  to  Frederick  Ward  the  younger  for  his 
life,  aud  after  his  death  upon  trust  for  the  children  of  Frederick 
Ward  the  younger  as  he  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  upon  trust  for  the  children  who,  being 
sons,  should  attain  twenty-one,  or  being  daughters,  should  at- 
tain that  age  or  marry,  in  equal  shares  ;  and  in  default  of  children, 
for  his  sisters  OxroUne  Noil  and  Frances  Ward  and  their  respect- 
ive children  as  therein  mentioned.  And  the  indenture  con- 
tained a  proviso  that  it  should  be  lawful  for  the  trustees  or 
trustee  for  the  time  being,  if  he  or  they  should  in  their  or  his 
discretion  see  tit  (and  they  or  he  should  be  under  no  fiduciary 
obligation  as  to  the  exercise  of  such  discretion),  at  any  time  or 
times  while  the  said  Frederick  WardiXiQ  younger  should  continue 
to  hold  a  commission  in  Her  Majesty's  army,  by  and  out  of  the 
said  four-sixth  parts,  to  raise  any  sum  or  sums  not  exceeding iu 
the  whole  the  sum  of  £2000,  and  to  apply  such  sum  or  suras  in 
or  towards  the  purchase  of  or  affecting  his  promotion  in  Her 
Majesty's  army;  but  it  was  provided  that  no  sum  should,  dur- 
ing the  life  of  Mrs.  Ward^  be  raised  for  that  purpose  without  her 
consent  in  writing,  and  that  in  that  case  Frederick  Ward  the 
younger  should  by  his  bond  secure  her  an  annual  sura  during 
her  itfe  equal  to  £5  per  cent,  on  the  sum  so  raised. 

In  July,  1869,  the  trustees  applied  £850,  part  of  the  sum  of 
£10,969,  with  the  consent  of  Mrs.  Ward^  in  affecting  the  pro- 
motion of  Frederick  Ward  the  younger  to  the  rank  of  "lieutenant 

C)  Law  Bep.,  13  Eq.,  250  ;  1  Bng.  Bep.,  664. 
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in  the  array,  and  he  executed  a  bond  as  required  by  the  separa- 
tion deed. 

By  a  royal  warrant  of  the  20th  of  Julv,  1871,  and  by  the 
Begulaiion  of  the  Ftyrces  Act,  1871  (34  &  85  Vict.  v.  86),  the  pur- 
chase of  commissions  in  the  army  was  abolished,  and  it  there- 
fore became  impossible  to  apply  any  further  portion  of  the  sum 
of  £2000  in  that  way. 

The  trustees  accordingly  presented  a  petition,  under  the  22  & 
23  Vict  c.  35,  asking  for  the  advice  and  direction  of  tlie  Court 
whether  they  might  safely  pay  the  sum  of  £1150,  being  the 
balance  of  the  sum  of  £2000,  to  Frederick  Ward  the  younger,  or 
whether  they  *might  exercise  the  power  of  advancement  [729 
in  any  other  way  for  his  benefit. 

The  petition  was  presented  in  the  Court  of  the  Master  of  the 
Rolls,  but,  at  his  request,  was  heard  by  the  Lords  Justices. 

All  the  members  of  the  family  who  were  adult  consented  to 
the  application. 

Mr.  Waller,  for  the  Petitioners,  referred  to  Palmer  v.  Flower  ('), 
where  Vice-Chancellor  Bacon  directed  a  sum  of  £6500,  which 
trustees  were  empowered  by  a  testator  to  raise  for  procuring  the 
])romotion  of  his  nephew  in  the  army,  to  be  paid  to  him  abso- 
lutely, under  similar  circumstances  to  those  under  which  the 
present  difficulty  had  arisen.  The  only  distinction  between  that 
case  and  the  present  was  that  this  case  arose  on  a  deed  inter 
vivos  instead  of  a  will.  But  as  it  was  a  settlement  for  the  bene- 
fit of  the  family,  and  F.  Ward  the  younger  was  oiie  of  the  ob- 
jects of  the  settler's  bounty,  for  whom  a  provision  was  intended, 
the  same  principle  would  apply.  It  was  a  circumstance  to  be 
considered  that  he  was  in  the  army  at  the  time  when  the  deed 
was  executed ;  if  he  had  not  been  the  provision  for  his  advance- 
ment would  probably  have  been  more  general.  lie  also  referred 
to  Leche  v.  Lord  Kdmorej  (^,  Barlow  v.  Grant  ('),  and  Cope  v. 
Wilmot  {*). 

Mr.  S.  Dickinson^  for  Mr.  F.  Ward  the  younger  and  his 
mother  and  sisters. 

Mr.  Streeteny  for  Mr.  F.  Ward  the  elder. 

Mr.  Bunting^  for  the  infant  children  of  OiroUne  Notty  offered 
no  opposition. 

Sir  W.  M.  James,  L. J. : 

This  is  not  an  absolute  gift,  it  is  only  a  discretionary  power 
to  advance  money  for  the  benefit  of  the  son  in  one  particular 
direction.  I  think  the  case  is  not  governed  by  Palmer  v.  Flower. 
That  was  a  case  of  a  will,  and  the  Vice-Chancellor  proceeded  on 
the  expressed  intention  of  "  making  a  provision  for  the  advance- 

(»)  Law  Rep.  18  Eq,.  250.  C)  1  Vern..  255. 

O  T.  &  R.,  207.  {*)  1  CoU.,  306,  n. 
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ment "  of  his  nephew.  Here  there  is  a  deed  between  parties, 
and  we  must  be  guided  by  the  express  words.  If  the 
way  of  applying  the  money,  which  was  leffal  at  the  date  of  the 
deed  had  continued  to  be  legal,  it  might  have  been  applied  in 
that  way.  As  the  law  now  stands  Mr.  Ward  gets  his  promotion 
without  the  payment  of  money,  and  the  fund  cannot  be  applied. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitors :  Messrs.  Ncwbon  ^  Co, ;  Mr.  J.  J.  DarUy, 


L.JJ.  July  28,  24.  31, 1872. 

733]  *Merry  V.  Nickalls. 

[I AW  Reports,  7  Chancery  Appeals,  733], 

[1869  M.,  125]. 

Custom  af  Stock  Exc7iange  —  8ale  of  Sha/rea— Infant  Tranrferee^  LiabUUy  of 

Jobber 

The  plaintiff,  through  his  stockhroker,  contracted  with  the  defendant,  a  jobber 
on  the  Stock  Exclmnge,  for  the  sale  of  fifty  shares  in  a  company.  On  the  name 
day  the  defendant  gave  in  to  the  plaintiff's  brokers  a  ticket  with  the  name  of  L. 
as  the  intended  purchaser,  which  had  been  passed  to  him  by  another  jobber.  A 
transfer  to  L.  was  accordingly  executed  by  the  plaintiff;  but  it  was  afterwards 
dl> covered  that  L.  was  an  infant,  and  the  transfer  was  never  registered.  In  a 
suit  by  the  plaintiff  against  the  defendant  for  an  indemnity  against  calls: 
734]  Held  (reversing  the  decision  of  Bacon,  V.C.),  that  the  defendant,  not  ♦hav- 
ing given  the  name  of  a  transferee  who  was  capable  of  accepting  the  transfer, 
was  not  discharged  from  liability,  although  the  ten  days  limited  by  the  rules  of 
the  Stock  Exchange  for  objecting  to  a  proposed  transferee  had  expired  before  the 
execution  of  the  transfer. 

Maxted  v.  Paine  (1st  action)  (')  approved. 

Jiennie  v.  Morris  (')  overruled. 

Observations  on  the  judgment  of  Blackburn,  J.,  in  Maxted  v.  Paine  (2nd  ac- 
tion) (»). 

In  sales  of  shares  on  the  Stock  Excliange  the  ultimate  contract  is  not  between 
the  vendor's  broker  and  the  purchaser's  broker,  but  between  the  vendor  and  the 
purchaser  named  on  the  ticket,  who  are  brought  together  by  means  of  the  jobber ; 
and  therefore,  until  a  person  is  named  who  is  capable  of  contracting,  and  who  hai 
given  authority  for  the  use  of  his  name,  the  jobber  is  not  discharged  from  liability 
to  the  vendor  (*). 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Bacon 
dismissing  the  plaintiff's  bill. 

On  or  shortly  before  the  11th  of  July,  1865,  WilUam  Lucas 
Merry y  being  the  registered  owner  of  fifty  shares  in  the  General 
JEslales  Company^  Limited^  instructed  Mr.  George  Bumandy  of  the 
Slock  Exchange^  a  member  of  a  firm  of  stockbrokers,  to  sell  the 
shares  for  him  ;  and  on  the  11th  of  July,  1865,  Burnand  entered 
into  a  verbal  agreement  with  a  Mr.  Palteson  Nickalls^  a  stock- 
jobber, also  a  member  of  the  Exclmnge^  for  the  sale  to  Nickalls 
of  fifty  shares  (which  were  of  the  nominal  value  of  £20,  £2  hav- 
ing been  paid  up)  at  a  premium  of  £2  a  share,  making,  with  the 

{')  Law  Rep.  4  Ex.,  81.  (»)  Law  Rep.  6  Ex.,  132. 

(•)  1  Eng.  Hep.  651 ;  Law  Rep.  13  Eq.,  (*)  This  case  is  pending  in  the  Honae 
203.  of  Lords.    21  Weekly  Reporter,  aOfik 
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£2  already  paid  up,  the  sum  of  £4  a  share;  the  purchase  to  be 
completed  on  the  Ist  of  September  following. 

A  few  days  afterwards  Nickalls  sold  fifty  shares  in  the  same 
company  to  a  Mr.  Baker,  another  member  of  the  Exchange,  who 
a  few  days  previously  had  sold  a  like  number  of  similar  shares 
to  Mr.  Allen,  a  broker,  who  was  also  a  member. 

On  the  81bt  of  August,  which  was  the  "  name  "  day,  Allen 
passed  to  Baker,  who  passed  to  Nickalls,  the  name  of  Edward 
Hichard  Lloyd  as  the  purchaser  of  the  shares;  the  purchase- 
money  was  paid,  and  a  transfer  of  Merry's  fifty  shares  to  Lloyd 
was  executed  by  Merry,  and  by  Nickalls'  direction  was  handed 
to  Allen. 

It  appeared  from  the  evidence  that  Allen  acted  as  the  broker  of 
Mr.  J.  C  Hodges,  the  manager  of  the  company,  by  whose  instruc- 
tions he  passed  the  name  of  Lloyd. 

On  the  27th  of  November,  1866,  an  order  was  made  for  w^iod- 
ing  up  the  company,  and  about  the  same  time  the  piaincift 
discovered  that  the  transfer  had  not  been  registereh.  and  con- 
sequently that  his  name  was  still  on  the  register,  «ind  that  Lloyci 
was  an  infant. 

On  the  9th  of  July,  1868,  a  call  of  £)8  a  sliare,  making  £90^ 
was  made  upon  Merry,  who,  on  the  2Ttn  or  April,  1869,  filed  the 
present  bill  against  Nickalls. 

The  plaintiff  alleged  that,  *  POvording  to  the  usage  and  prac- 
tice of  the  Slock  Exchange,  a  ctock  jobbber  who  has  entered  into 
an  agreement  for  the  pufoDase  of  shares  in  a  company  is  bouno 
either  to  nominp.te.  by  the  day  fixed  for  the  completion  of  the 
purchase,  a  b'^ndjuk  transrieree  of  such  shares  capable  of  efl^ec- 
tually  acctsPtiiJg  tne  transfer  thereof,  or  to  accept  a  transfer 
thereof  into  hi«  own  name ;"  and  prayed  for  a  declaration  that 
the  dotcndant  was  bound  specifically  to  perform  the  contract 
entered  into  by  him  for  the  purchase  of  the  shares,  and  to  in- 
demnify the  plaintiff  against  all  liability  in  respect  thereof. 

On  the  14th  of  March,  1870,  the  defendant  filed  an  answer, 
in  wnich,  as  well  as  in  his  affidavit,  he  made  statements  to  the 
following  efiect : 

According  to  the  rules  and  usage  of  the  Slock  Exchange  its 
members  deal  with  one  another  as  principals,  whether  they  act 
rts  brokers  or  not,  the  persons  outside  who  employ  members  as 
brokers  are  not  recognized  as  parties  to  any  transactions  between 
members.  For  the  convenience  of  business,  there  has  grown 
up  a  distinction  between  brokers  and  jobbers.  The  business  of 
p.  jobber  is  to  bring  together  buyers  and  sellers,  or,  in  other 
words,  to  make  a  ready  market.  When  a  broker  is  instructed 
by  his  principal  to  sell  shares  on  the  Exchange,  he  applies  to  a 
jobber  to  make  a  price  for  the  class  of  shares  in  question,  with- 
Eng.  Rep.]  76 
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out  saying  whether  he  desires  to  sell  or  buy,  and  the  jobber 
thereupon  names  two  prices;  the  lower  being  his  price  to  buy, 
and  the  higher  his  price  to  sell,  but  in  either  case  it  is  ahva^'s 
implied  and  understood  that  such  buj'ing  or  selling  on  the  pnrt 
of  the  jobber  is  to  be  subject  to  the  rules  and  usage  of  the  Ej- 
chavffe.  According  to  these  rules,  if  th(j  broker  agrees  to  sell, 
736]  the  sale  is  for  a  certain  specified  day  called  *the  "  acconut 
day,"  which  is  fixed  by  the  committee  of  the  Ezchavge,  In  the 
case  supposed,  where  the  jobber  standsas  purchaser,  he  is  bound 
on  the  day  preceding  the  account  day,  usually  called  the  '*  name 
day,"  to  pass  to  the  broker  the  name  of  a  person  as  the  purchaser, 
of  the  shares  :  or  he  may,  if  he  pleases,  pass  his  own  name  as 
such  purchaser,  in  which  latter  case  only  is  he  bound  himself 
to  take  to  the  shares.  If  the  jobber  fails  to  procure  such  pur- 
chaser by  the  name  day,  the  selling  broker  can  sell  out  the  shares 
against  him,  and  compel  him  to  pay  any  loss  thereon.  Until 
the  name  day,  it  is  not  seen  who  may  stand  ultimately  either  as 
purchaser  or  seller ;  in  other  words,  who  are  to  be  the  parties  to 
the  transfer ;  and  until  then  a  jobber  may  have  had  a  great  many 
transactions  of  buying  and  selling  with  the  same  or  with  vari- 
.ous  brokers  or  jobbers;  there  being  in  every  transaction,  until 
the  name  day,  the  right  on  both  sides  to  find  a  new  name  either 
as  purchaser  or  seller.  On  the  name  day,  in  the  case  supposed, 
if  the  jobber  having  purchased  has  sold  again,  a  ticket  with  the 
name  of  the  ultimate  purchaser  on  it  will  have  been  issued  by 
and  passed  on  from  the  ultimate  purchasing  broker  to  his  seller, 
juid  so  on  through  all  the  intermediate  sellers  and  buyers,  until 
it  reaches  the  hands  of  the  original  selling  broker.  Every  mem- 
ber passing  a  ticket  is  required  to  write  on  it  the  name  of  the 
member  to  whom  it  is  passed.  Such  ticket  will  also  have  con- 
tained the  amount  of  purchase  money  agreed  to  be  given  by  the 
ultimate  purchasing  broker,  and  also  a  note  that  he  will  pay 
the  same.  So  many  transactions  of  this  kind  take  place  during 
the  account,  that  on  the  name  day  the  ticket  remains  in  the 
hands  of  an  intermediate  jobber  only  for  the  space  of  time  ne- 
cessary for  taking  the  particulars  of  it.  Sometimes  the  same 
ticket  passes  through  the  same  member's  hands  several  times, 
he  having  neither  the  opportunity,  time,  nor  means  to  make  in- 
quiries respecting  the  name  so  passed.  Tickets  sometimes  have 
the  names  of  more  than  a  hundred  members  indorsed  on  them. 
The  original  selling  broker  is  not  bound  to  deliver  a  transfer  of 
the  shares  to  the  ultimate  purchasing  broker  until  the  expiration 
often  days  after  the  account  day,  and  during  these  ten  aays  the 
purchasing  broker  cannot  buy  in  the  shares  ajsrainst  the  seller. 
During  this  time  it  is  open  to  the  original  selling  broker  to  ob- 
7vJ7]  j^<5t  *to  the  name  passed  by  his  buyer,  iu  which  case  the 
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buyer  passes  on  the  objection  to  the  person  from  whom  he  re- 
ceived the  name,  and  practically  such  buyer  has  no  liability  or 
interest  in  the  matter,  as  whatever  grounds  there  may  be  for 
objecting  to  the  name  they  must  be  met  by  the  person  from 
whom  the  name  emanates,  and  who  originally  issues  the  ticket. 
The  committee  of  the  SlockExchavge  will,  in  such  a  case,  if  ap- 
pealed to  by  the  selling  broker,  decide  as  to  the  validity  of  such 
objection,  and  will,  if  they  think  it  right,  require  another  name 
to  be  given.  But  after  the  lapse  of  these  ten  days,  the  selling 
broker  is  required  to  deliver  the  certificates  and  transfer  of  the 
shares  to  the  ultimate  purchasing  broker,  or  in  default,  the  latter 
can  buy  in  the  shares  against  the  seller.  After  the  transfer  has 
been  executed,  the  committee  will  not  consider  any  objection 
laid  before  them,  except  on  the  ground  of  fraud.  The  usual 
course  of  business  is  for  the  selling  broker  to  deliver  the  trans- 
fer, together  with  the  corresponding  ticket,  to  the  ultimate  pur- 
chasing broker,  from  whom  he  is  to  receive  the  purchase  money 
The  ultimate  purchasing  broker  does  not  know  to  whom  his 
ticket  has  been  ultimately  passed  until  the  delivery  of  the  trans- 
fer. According  to  the  long  established  rules  and  usage  of  the 
Exchnnge^  if  the  original  selling  broker  does  not  deliver  his 
transfer  and  certificates,  and  obtain  payment  of  the  purchase 
money  within  fifteen  days  from  the  "  name  day,"  the  immediate 
buyer  is  released  from  all  loss  occasioned  by  the  default  of  the 
ultimate  purchasing  broker  to  pay  for  the  same ;  and  the  latter 
alone  remains  responsible.  In  like  manner,  if  the  member  who 
issues  the  ticket  containing  the  name  of  the  intended  transferee 
does  not  buy  in  or  attempt  to  buy  in  the  shares  within  fifteen 
days  from  the  ''  account  day,"  his  immediate  seller  is  released 
from  all  loss  caused  by  the  failure  of  any  member  through  whose 
default  the  shares  are  not  delivered.  Subject  as  aforesaid,  when 
the  deed  of  transfer  has  been  delivered  to  and  the  purchase 
money  paid  by  the  ultimate  purchasing  broker,  the  jobber  has 
fulfilled  all  the  obligations  required  of  him  by  the  rules  and 
usage  of  the  Stock  Exchange,  In  an  ordinary  transaction  he  is 
not  neld  liable  for  the  non-registration  of  the  transfer.  If  the  sel- 
ling broker  wishes  to  secure  the  registration  of  the  transfer,  or  the 
exoneration  of  his  principal  from  all  future  liability,  he  makes  a 
special  bargain  with  *the  jobber  in  express  terms.  The  [738 
consideration  expressed  in  the  transfer*  is  required  to  be  the 
consideration  specified  in  the  ticket  so  passed,  and  the  broker 
whose  ticket  is  so  passed,  is  bound  to  pay  the  amount  of  such 
consideration  to  tlie  person  who  produces  the  ticket,  on  such 
person  handing  to  the  broker  the  certificates  and  transfer.  If 
there  are  any  difterences  between  the  prices  for  which  the  shares 
have  been  ^old  and  purchased,  such  difi'erences  are  settled  in 
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account  on  the  account  day  by  the  several  members  who  have 
sold  and  purchased,  without  waiting  for  the  completion  of  the 
transfer.  The  holder  of  the  ticket  who  is  to  deliver  the  shares, 
and  the  issuer  of  the  ticket  who  is  to  take  them,  complete  the 
transaction  without  communicating  with  the  intermediate  par- 
ties. The  holder  and  issuer  may  continue  the  transaction  to  tlie 
next  account,  or  close  the  bargain  by  purchase  and  sale,  with- 
out consulting  the  intermediate  parties.  In  cases  where  a  mem- 
ber  of  the  Exchange  has  contracted  to  sell  shares,  all  of  which 
have  not  been  purchased  from  the  same  person,  he  retains  the 
original  ticket  passed  to  him,  and  passes  separate  tickets  to  the 
several  persons  from  whom  he  purchases  the  shares;  the  name 
of  the  transferee  and  the  amount  per  share  named  in  the  subdi- 
vided or  split  ticket  being  the  same  as  in  the  original  ticket ; 
and  in  cases  where  a  member  who  has  contracted  to  buy  shares 
does  not  sell  them  all  to  the  same  person,  he  is  entitled  to  one 
or  more  tickets  from  each  person  to  whom  he  has  sold  in  respect 
of  the  particular  shares  so  sold  to  that  person. 

The  defendant  also  alleged  that  if  within  ten  days  from  the 
1st  of  September  the  plaintilf  had  objected  to  the  name  of  IAn',d 
on  the  ground  of  his  being  an  infant,  the  committee  of  the 
Stock  JExchange  would  have  entertained  such  objection,  and  would, 
if  they  had  found  it  valid,  have  compelled  ^to  to  pass  another 
name ;  and  submitted  that,  as  ten  days  from  the  1st  of  Septem- 
ber, 1865,  had  been  allowed  to  elapse  without  any  such  objection 
being  taken,  he  (the  defendant)  was  thenceforward  subject  to 
no  liability. 

Mr.  Capper^  a  stockbroker,  a  witness  for  the  plaintiff,  deposed 
that,  according  to  the  custom  and  usage  of  the  Slock  Exchange  as 
they  existed  in  July  and  September,  1865,  a  stockjobber  who 
entered  into  an  agreement  for  the  purchase  of  shares  in  a  com- 
pany was  bound  either  to  nominate,  by  the  day  fixed  for  the 
739]  *completion  of  the  purchase,  a  transferee  of  such  shares 
"  capable  of  effectually  accepting  and  willing  to  accept  the 
transfer  thereof,"  or  to  accept  a  transfer  thereof  into  his  own 
name.  He  denied  the  statement  in  the  answer  that  after  the 
transfer  has  been  executed  the  committee  of  the  Stock  Exchange 
will  not  consider  any  objection  except  in  cases  of  fraud,  and 
brought  forward  an  instance  which  had  occurred  in  his  own  ex- 
perience to  the  contrary.  In  February,  1866,  he  sold  fifty  shares 
in  a  company  on  the  Exchange^  and  the  name  of  Richard  Amen) 
was  passed  to  him.  The  transfer  from  him  to  Anutnj  was  exe- 
cuted and  the  transfer  registered,  after  which  it  was  found  that 
Amery  was  an  infant,  whereupon  the  deponent  was  placed  on 
the  list  of  contributories.  The  committee  of  the  Stt^.k  Exchamie^ 
although  there  was  uo  suggestion  of  I'raud,  entertained  the  case, 
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and  decided  that  "the  broker  who  had  passed  the  name*'  of 
Amerif  was  bound  to  indemnify  the  deponent,  and  accordingly 
the  broker  paid  to  deponent  the  amount  of  the  calls  which  had 
been  made  upon  him.  Afterwards,  in  proceedings  in  Chancery, 
the  Master  of  the  Rolls  decided  against  the  deponent,  and  the 
deponent's  petition  of  appeal  was  dismissed  with  costs. 

In  reply,  the  defendant  filed  an  affidavit,  in  which  he  said 
that  the  decision  of  the  committee,  directing  the  broker  to  in- 
demnify Mr.  CappcTy  was  in  accordance  with  the  rules  and  usages 
of  the  EzchangCy  it  having  then  been  the  practice  of  the  com- 
mittee, in  cases  where  shares  had  been  transferred  into  the  name 
of  a  minor  or  of  some  other  person  to  whom  reasonable  objec- 
tion had  been  established,  to  hold  that  the  member  who  issued 
the  ticket  with  such  name  should  be  liable  to  indemnify  the 
transferor;  but  since  the  recent  decisions  of  the  Court  of  Chan- 
cery, holding  the  real  buyer  liable  to  indemnify  Ihe  transferor, 
the  committee  had  ceased  to  hold  the  broker  responsible  in  such 
cases,  and  had  left  the  transferor  to  his  legal  remedies  against 
the  transferee  or  the  real  buyer.  Tlie  committee  had  never, 
after  delivery  of  the  deed  of  transfer  and  certificates,  and  pay- 
ment of  the  purchase  money,  held  a  jobber,  or  other  member 
occupying  the  position  of  a  middleman  between  the  transferor 
and  the  transferee,  liable  to  indemnify  the  transferor  in  respect 
of  calls  made  upon  shares  the  subject-matter  of  the  dealing. 

*The  evidence  of  the  defendant  as  to  the  rules  and  re-[740 
gulations  and  the  usage  of  the  Utock  Exchxjvge  was  supported  by 
the  testimony  of  Mr.  De  Zoete^  deputy  chairman  of  the  com- 
mittee, and  by  Mr.  Underhill^  a  member  of  the  Stock  Exchange^ 
who  stated  their  opinion  that  if  the  name  on  the  ticket  be  ac- 
cepted by  the  transferor,  and  a  transfer  made,  the  jobber  is  dis- 
oha-rged,  even  though  the  name  may  turn  out  to  have  been  given 
without  authority. 

Mn  Tuthaniy  a  broker  also,  made  ai)  affidavit  in  reply  to  Mr. 
Capper^  s  evidence. 

In  the  course  of  the  argument  reference  was  made  to  the 
printed  rules  of  the  Exchange^  which  are  issued  to  the  members 
from  time  to  time.  These  rules,  as  they  existed  at  that  date, 
are  given  at  the  end  of  the  report  of  Grissell  v.  Bristowe  (*). 

The  Vice-Chancellor  held  that  the  defendant,  having  furnished 
a  name  which  had  not  been  objected  to  within  ten  days,  was 
discharged  from  liability,  and  dismissed  the  bill  (^).  From  this 
decision  the  plaintiff  appealed. 

(')  Law  Rep.,  4  C.  P.,  53.  case  is  a  very  impoi-tant  one.     Impor- 

(•)  1872,  March  20.  tant  it  is  to  the  parties  concerned,  as  aH 

Sir  James  Bacon,  V.C.  :  cases  are ;  but  it  is  very  important  also 

It  has  been  said,  no  doubt  with  great  in  a,  general  point  of  view,  because  it 

troth,  that  the  question  raised  in  this  relates  to  transactions  of  great  multi. 
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Mr.  JSddis,  Q.C.,  and  Mr.  Davey,  for  the  appellant : 

The  Vice-Chancellor  followed  the  authority  of  Hennie  v.  Mor- 
rid(^);   but  that  decision  is  inconsistent  both  with  principle 

plicity  and  enormous  amount  upon  the 
Stock  Exchange,  It  has  engaged  the 
attention  of  various  Courts  on  various 
occasions.  The  particular  cases  sub- 
mitted to  the  Courts  have  been  referred 
to  as  the  authorities  on  either  side  in 
the  course  of  the  present  argument. 

But  of  all  these  cases,  that  ^-hich 
has  been  last  mentioned,  Rennie  v. 
Morrii  (Law  Rep.,  13  Eq.  203),  is  the 
only  one  which  seems  to  me  to  have 
any  direct  application  to  the  present. 
The  facts,  it  is  admitted,  are  exactly 
tlie  same  in  both  cases — the  law  there- 
fore ought  to  be  the  same.    If  I  had 


broker,  and  the  jobber  who  bought  re- 
fers  to  the  broker  who  bought  from 
him.  The  broker,  when  so  applied  to, 
either  gives  up  the  name  of  his  princi- 
pal, that  is,  the  person  who  instructed 
him  to  buy,  or  he  refuses  so  to  do." 
The  Master  of  the  Rolls  then  goes 
through  the  facts  of  that  case,  tracing 
the  several  purchasers  who  had  given 
the  names  of  their  principals,  and  then 
comes  to  Mr.  Lancashire,  who  declined 
to  do  so;  and  then  points  out  the 
course  which  the  plaintiff,  in  pursuit 
of  his  real  remedy,  might  have  pursued, 
namely,  that  of  attacking    Mr.    Lan- 


found  that  the  cases  at  common  law    caahire,  who  refused  to  give  up  the 


were  directly  at  variance  with  the  do- 
cision  in  Jtenme  v.  MorrU,  then  I 
should  have  been  obliged  to  pause  be- 
fore I  decided  to  which  side  I  would 
adhere  —  whether  I  would  adopt  the 
principle  of  the  common  law  cases,  or 
whether  I  would  follow  the  decision  of 
the  Master  of  the  Rolls.  I  do  not  find 
any  such  diversity ;  but  I  do  find  that 
the  Master  of  tlie  Rolls  came  to  the 
conclusion  which  is  expres!i<ed  in  his 
judgment  upon  principles  and  u^mju  law 
which  were  not  adverted  to  in  any  of 
the  cases  at  common  law. 

The  Master  of  the  Rolls  found,  as  a 
matter  of  fact  clearly  proved  before 
him,  that  there  was  a  rule  and  a  prac- 
tice, amounting  to  a  law,  on  the  JStock 
Exdiange  by  which  the  dealers  on  tlie 
Stock  ijxcliange,  brokers  and  jobbers, 
are  equally  bound ;  and  that  the  etiect 
of  that  law  was,  that  if  a  jobber  enters 
into  a  contract,  it  is  to  be  executed  ac- 
cording to  the  forms  and  rules  which 
are  there  prevalent ;  that  the  parties 
entering  into  the  contract  must  be 
taken  to  have  known  these  rules,  and 
must  be  taken  to  be  bound  by  them. 
I  cannot  depart  from  that  principle. 
The  evidence  in  that  case  and  the  evi- 
dence in  this  case  as  to  the  law  on  the 
Stock  Exchange  are  exactly  the  same. 
The  master  of  the  rolls  in  his  judg- 
ment points  out  very  clearly  indeed  the 
ground  upon  which  he  proctHjds.  At 
page  208  the  usage  is  thus  shortly 
stated  by  the  master  of  the  rolls : 

**  The  seller,  through  his  broker,  ap- 
plies to  the  jobber  who  bought  from  his 


name  of  his  principal.  /That  means 
that  Mr.  LanecutJiire^s  principal  was  the 
person  liable,  and  not  the  defendant  in 
the  suit.  His  Lordship  adds :  **  In  no 
case,  in  my  opinion,  is  any  one  of  the 
intermediate  purchasers,  who  teU  all 
they  know,  liable  to  the  plaiutitT. 
Were  a  different  course  to  be  adopted, 
and  were  this  Court  to  make  the  persou 
who  entered  into  the  immediate  con- 
tract liable,  it  is  clear  that  the  matter 
would  give  rine  to  as  many  suits  as 
there  were  jobbers  in  the  transaction  ; 
and  so  in  every  Stock  Exchange  trans- 
action every  jobber  would  be  liable  to 
his  vendor  toties  quotu's,  until  at  last 
you  got  to  the  ultimate  broker^  and  from 
him  to  the  person  who  employed  him." 
Ht?  adds :  "  The  usage  of  the  Slock 
Exclumge  very  properly  obviates  this 
necessity  ;  and  as  it  is  clear  that  tho 
person  who  is  the  real  purchaser,  and 
gave  the  first  instructioLS,  would  be 
ultimately  liable,  it  puts  an  end  to  the 
multiplicity  of  suits  brought  to  make 
each  person  liable  to  his  vendor.  Such 
a  course  would  be  wholly  opposed  to 
the  real  principles  of  equity,  which 
aims  at  shorl-ening  litigation;  and  on 
the  same  principle  the  custom  jumps 
over  the  heads  of  the  innocent  persons, 
and  makes  the  real  delinquent  the  per- 
son primarily  and  exclusively  liable." 

The  cases  which  have  been  referred 
to,  most  of  which,  be  it  observed,  were 
decided  in  favor  of  the  jobber,  not- 
withstanding the  observations  which 
have  been  made  upon  CoU*  v.  Brulowe 
(Law  Rep.,  4  Ch.  3),  and   GriueU  v. 


Q)  Law  Rep.,  13  Eq„  203. 
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*and  authority,  and  this  Court  will  not  hold  itself  bound  [742 
by  it.  The  law  has  been  settled  by  a  current  of  authorities 
HI  nee  the  customs  of  the  Slock  Exchm)ge  came  to  be  discussed  in 
Courts  of  Law  and  Equity. 


BrisUnoe  (Law  Rep.,  4  C.'P.,  30),  do 
not  touch  that  which  is  put  promi- 
nently forward  in  the  answer  and  in 
the  evidence,  as  the  defendant's  case 
here.  After  stating  at  f  uU  length  what 
he  conceives  to  be  the  rules  of  the 
Stock  Exchange,  which  are  in  evidence, 
and  clearly  proved  to  be  the  existing 
rules  and  laws  binding  the  members  of 
this  community  called  the  J^^ock  Ex- 
change, the  defendant  gives  in  detail 
the  dealings  which  he  had  with  these 
shares.  It  it  unnecessary,  perhaps,  to, 
observe  that  he  is  a  jobber  who  buys 
upon  the  terms  there  agreed  upon, 
namely,  that  he  should  at  the  settle- 
ment day  complete  his  purchase  after 
the  ten  days  within  which  the  shares  are 
to  be  delivered.  As  a  jobber,  of  course 
he  did  not  mean  to  keep  these  shares. 
That  may  be  readily  assumed.  He 
bought  them  that  he  might  deal  with 
them  for  his  own  benefit,  and  he  says 
that  he  dealt  with  them  thus :  first,  "  I 
dealt  with  Mr.  Burnand  as  a  principal, 
and  not  as  an  agent.  The  dealing, 
although  it  may  be  called  a  purcliase, 
was  in  reality,  as  hereinbefore  ex- 
plained" (that  is,  in  the  passage  of  the 
answer  which  states  the  rules  of  the 
Stock  Exchange)  "a  contract  in  ac- 
cordance with  the '  said  rules.  I  did 
not  know  that  he  was  acting  as  the 
agent  of  the  plaintiff;  it  being  one  of 
the  rules  of  the  said  Stock  Exchange, 
as  is  hereinbefore  mentioned,  that  the 
members  thereof  do  not  recojjrnize  in 
their  dealings  any  other  persons  than 
themselves.  The  dealing  had  reference 
to  no  specific  shares,  but  to  any  fifty 
shares  of  the  said  company.  Mr.  Bur- 
nand was  bound  by  his  contract  to 
provide  by  the  account  day,  not  neces- 
sarily the  fifty  shares  mentioned  in  the 
plaintiff's  bUl,  but  any  fifty  shares 
whatever  of  the  said  company.  The 
dealing,  though  it  may  be  called  a  pur- 
chase, was  in  reality,  as  hereinbefore 
explained,  a  contract,  in  accordance 
with  the  said  rules  and  usage,  on  my 
'  part  to  pass  to  the  said  Mr.  Burnand, 
on  the  name  day  for  the  next  account, 
a  name  as  purchaser,  and  to  pay  the 
said  price  ;  and  on  Mr.  Burr^aud's  part 
to  hand  over  thereupon  the  certificates 


of  the  Siiid  shares,  and  to  pass  a  trans- 
fer thereof  within  the  ten  days  afore- 
said. Subsequently  I  sold  (using  the 
term  '  sold '  with  reference  to  the  ordi- 
nary transactions  hereinbefore  explain- 
ed in  accordance  with  the  said  rules  and 
usage)  fifty  shares,  but  not  any  sped  fie 
shares  of  the  said  company,  to  Mr. 
Baker,  a  member  of  the  said  Stock  Ex- 
change-'—  at  a  price  which  he  mentions. 
'*  On  the  8th  of  July,  lS6o,  Mr.  Baker 
sold  fifty  shares  of  the  said  company  to 
Mr.  AUen,  a  broker  and  member  of  the 
said  Stock  Exchange,  at  a  premium  of 
£;J  10».  per  share.  The  said  Mr.  AUen 
alleges  that  he  acted  in  this  transaction 
as  the  broker  or  agent  of  Mr.  James 
C'lijft/rd  Hodges,  who  was  at  that  time 
the  manager  of  the  said  company,  and 
it  appears  that  Mr.  Hodges  instructed 
Mr.  Allen  .that  the  transfer  was  to  be 
made  into  the  name  of  Edward  Richard 
Ltoyd,  in  the  plaintiflTs  bill  named  as 
being  the  person  on  whose  behalf  the 
purchase  was  made.  Accordingly,  on 
the  name  day,  the  31st  of  August, 
1805.  Mr,  Allen  passed  on  to  Mr.  Buksr 
a  ticket  with  the  name  of  the  said 
Edward  Richnrd  Lloyd  thereon,  as 
being  the  person  to  whom  the  shares 
were  to  be  transferred.  Mr.  Baker 
passed  this  ticket  on  to  me,  and  I 
i}assed  it  on  to  Mr.  Burnand.  The  Ist 
of  September,  1865,  and  not  the  5th  of 
September,  1865,  was  the  day  fixed  for 
the  special  settlement  of  transactions  in 
shares  of  the  said  company  ;  no  previous 
settling  day  having  been  appointed. 
For  ten  days  after  the  said  Ist  of  Sop 
tember,  1865,  it  was,  as  hereinbefore 
explained,  open  to  the  ])laiutiff  to 
object  to  the  said  name  of  Editard 
Bi4i}iard  Lloyd.  If  the  said  Edward 
Richard  Lloyd  were  at  the  time,  as  the 
plaintifT  alleges,  an  infant,. that  would, 
no  doubt,  have  been  a  valid  objection, 
and  one  which  the  committee  of  the 
Stock  Exchange  would  have  allowed,  and 
the  consequence  would  be  that  the  said 
Mr.  Allen  (assuming  that  he  was,  as  I 
believe  in  fact  he  was,  the  person  from 
^vhom  the  said  name  emanated)  would 
have  been  compelled  to  pass  another 
name  to  which  no  objection  could  be 
taken ;  and,  in  effect,  I  should  have  had 
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743]  According  to  the  custom  of  the  Stock  Exchange  the 
original  vendor  of  shares,  through  his  broker,  contracts  with  a 
jobber  that  the  jobber  will  either  purchase  the  shares  himself 


no  responflibility,  risk,  or  trouble  in  the 
matter,  which  would  thus  have  been 
disposed  of  between  the  ultimate  and 
actual  buyer  and  seller,  so  brought  to- 

f  ether  by  means  of  my  intervention." 
believe  that  is  aU  that  is  necessary  to 
,  refer  to  from  the  answer. 

Then  the  evidence  of  the  deputy  chair- 
man of  the  Stock  Exchange  is  perfectly 
conclusive,  and  establishes  the  case  be- 
yond any  doubt.  He  has  been  cross-ex- 
amined ;  but  I  do  not  see  that  it  would 
be  useful  to  refer  to  any  part  of  that 
cross-examination.  He  proves  the  prac- 
tice of  the  Stock  ExcJiange  to  be,  that 
the  successive  buyers,  the  brokers,  to 
whom,  in  this  case,  the  defendant  Nick- 
alls  sold,  from  time  to  time,  as  they  be- 
come purchasers,  pass  on  the  name  to 
their  immediate  vendors,  and  so,  in  tliis 
case,  the  name  ultimately  came  to  the 
jobber  NickaUs,  who  had  to  hand  the 
name  over  to  Mr.  Biimand,  the  broker 
for  the  plaintiff.  All  that  seems  to  have 
been  done  with  the  utmost  regularity. 
The  money  was  paid ;  the  transfer  was 
executed  ;  the  shares  delivered  ;  and  the 
matter  was  thereupon  concluded.    * 

But  then  it  is  siCid  that  inasmuch  as 
the  name  which  was  upon  the  ticket  is 
the  name  of  an  infant  who  was  fli- 
capable  of  entering  into  any  contract, 
the  contract  between  tlie  plaintiff  and 
the  defendant  is  not  performed,  and 
that  it  is  as  much  a  sham  as  if  it  were 
an  imaginary  name.  That  would  be 
true  if  tne  transaction  could  be  severed 
from  the  custom  of  the  St*/ck  Excfiangc, 
if  it  were  a  transaction  relating  to  some 
other  things  than  these  which  are  the 
subject  of  the  present  suit.  The  buyer 
who  undertakes  to  pay  the  money  and 
to  provide  a  name,  does  not  satisfy  the 
obligation  he  comes  under,  unless  ho 
not  only  pays  the  money  but  furnishes 
a  proper  name ;  and  if  that  were  in- 
cumbent on  Mr.  Nickalls,  it  cannot  be 
Haid  in  this  case  that  he  has  acquitted 
himself  of  that  obligation. 

But  that  is  not  the  contract  between 
the  parties,  as  the  evidence  proves. 
The  c<»ntract  is :  "  I  will  pay  you  a  sum 
of  money ;  in  consideration  of  that  pro- 
mise I  shall  deal  with  these  shares  as  I 
think  fit  between  this  and  the  next 
settling  day  ;  if  on  that  day  I  have  not 


sold  them,  I  will  pay  you  the  money  or 
give  you  a  name  on  my  own  responsi- 
bility ;  but  if  in  the  meantime  1  sell  and 
they  are  sold  again  to  a  dozen  or  a  huo- 
dred  different  people,  you  shall  be  satis- 
fied if  1  bring  you  the  broker's  ticket, 
with  a  name  upou  it,  because  I  shall 
thereby  have  shifted  the  responsibility 
from  myself;  I  shall  have  done  all 
which  it  is  incumbent  upon  me  to  do 
when  I  give  you  the  name  of  a  broker ; 
I  give  you  the  name  of  a  man  whom 
the  committee  of  the  Stock  EJxchange  will 
make  answerable  to  perform  tliat  term 
of  the  agreement  wiiich,  if  I  had  not 
parted  with  the  shares,  I  should  have 
been  bound  to  perform,  but  with  which, 
having  parted  with  them,  and  furnished 
you  with  the  broker's  certificate  and  the 
name,  I  have  nothing  f  urtlier  to  do." 

Nor  is  there  anything  unreasonable  or 
unjust  in  that  mode  of  looking  at  the  con- 
tract. The  plaintiff  sustains  a  grievous 
loss  by  the  fact  of  an  infant's  name  being 
substituted  as  the  transferee ;  but  he  is 
iiot  without  remedy.  The  evidence  of 
Mr.  De  Zotte  in  the  5th  paragraph  of  his 
affidavit  is  this :  "  If  the  gelling  broker 
had  discovered  that  the  name  passed  to 
him  was  vhat  of  a  minor  or  person  un- 
der disability,  such  as  a  married  woman 
or  lunatic,  and  within  the  said  ten  days 
and  before  delivery  of  the  transfer  had 
objected  to  such  name,  he  could  have 
called  upon  the  jobber  to  furnish  him 
with  another  name,  who,  in  his  turn, 
could  have  called  upon  the  ultimate  pur- 
chasing broker  to  do  the  same ;  and  if 
the  latter  had  failed  to  do  so,  the  said 
selling  broker  might  have  appealed  to 
the  committee,  w-lio,  if  such  fact  had 
been  established,  would  have  ordered 
the  said  ultimate  purchasing  broker  to 
furnish  a  name  to  wliich  the  above  objec- 
tions would  not  have  been  applicable  " 
Then  he  says  in  the  6th  paragraph: 
"  In  like  manner,  if  the  name  of  the 
proposed  transferee  had  proved  to  have 
been  that  of  a  servant  or  person  in  needy 
circumstances,  and  a  mere  nominee  of 
the  real  buyer,  which  the  latter  had 
pa.stiod  or  directed  to  be  passed  for  the 
purpose  of  evading  liability,  the  com- 
mittee, on  appeal  within  the  ten  days, 
and  before  the  deliverv  of  the  transfer 
would  have  directed  the  said  ultimate 
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or  supply  the  *uame  of  a  purchaser  who  will  purchase  [744 
them;  but  if  the  person  whose  name  is  supplied  is  not  capable 
of  contracting,  or  has  given  no  authority  for  the  use  of  his  name, 
it  18  the  same  as  if  no  name  *had  been  given,  and  the  [745 
jobber  is  still  liable.  Here  the  name  given  was  that  of  an  in- 
fant, who  had  no  power  to  ccmtract  or  give  authority  to  use  his 
name.    All  the  cases  are  consistent  with  this  principle.     In 


purchasing-  broker  to  famish  another 
name."  So  that  the  remedy  seems  to 
be  clear  under  the  laws  which  bind  the 
plaintiff  and  the  defendant.  As  to  the 
ten  days,  the  evidence  of  Mr.  Capper 
shows  that  that  sort  of  equitable  juris- 
diction which  the  committee  of  tlie  Stock 
Exchange  exercises  over  its  members  is 
not  limited  to  ten  days,  although  ten 
days  are  here  referred  to  in  a  somewhat 
indistinct  way.  If  I  am  to  be  guided 
by  what  appears  to  have  been  affirmed 
in  RennU  v.  Morris  (Law  Rep.  13  Eq., 
203),  it  rather  refers  to  that  period  of 
ten  or  fifteen  days  within  which  the 
selling  broker  may  buy  in  as  against 
the  man  who  has  f aUed  to  complete  his 
contract. 

But,  clearly,  he  is  not  without 
remedy.  It  is  not  a  case  in  which  a 
man  enters  into  a  contract  which  is 
broken  by  the  other  party,  and  which 
leaves  the  seller  entirely  without  rdief. 
Here  is  a  clear  remedy  which  might 
have  been  resorted  to  by  the  plaintiff 
with  the  greatest  readiness.  Instead 
of  taking  tnat  remedv,  what  he  prefers 
i0  to  file  a  bill  in  this  Court,  and  to 
make  his  claim,  supporting  that  claim 
by  an  argument  which  would  perhaps 
be  justifiable  on  general  principles,  and 
quite  in  accordance  with  the  common 
law  cases.  But  because  the  jobber  to 
whom  he  sold  has  failed  to  perform 
perhaps  the  most  important  consequence 
of  the  contract,  which  is  clearly  of  much 
greater  importance  than  the  mere  price 
of  the  shares,  that  the  plaintiff  can, 
thereupon,  upon  the  general  principles 
and  doctrines  of  equity,  claim  from  that 
jobber  the  performance  of  a  contract 
« which  never  entered  into  the  minds  of 
either  of  them  as  being  to  be  performed 
by  the  jobber,  except  only  in  one  case, 
that  of  the  jobber  keeping  the  shares 
until  the  settling  day — cannot  be  sup- 
ported. If  he  had  done  that,  then  of 
course  he  would  have  been  personally 
liable  to  perform  both  the  terms  of  the 
contract. 

I  cannot   think,   therefore,   that    I 


should  be  doing  right  in  departing  in 
the  slightest  degree  from  the  judgment 
of  the  Master  of  the  Rolls  in  the  case  of 
Rennie  v.  Morris  (Law  Rep.,  13  Eq  ,  203). 
The  cases  are  identical.  The  evidence 
given  in  each  case,  as  far  as  I  know  from 
the  description  of  what  was  the  evidence 
in  the  case  before  the  Master  of  the 
RoUs,  is  the  same.  The  evidence  before 
me  is  clear  and  distinct  —  establishing 
this  practice  on  the  Stock  Exchange, 
which  I  am  bound  to  adopt  as  the  plain 
law  between  the  parties  here  litigant. 

I  think  I  have  pointed  out  that  the 
defendant  has  in  no  way  failed  to  per- 
form all  that  it  was  incumbent  upon 
him  to  perform  towards  the  vendor, 
and  that,  therefore,  there  is  no  ground 
whatever  for  the  claim  which  is  made 
to  hold  the  jobber  liable  for  the  con- 
sequences of  the  name  of  the  infant 
having  been  used  in  this  contract,  un- 
known to  the  vendor,  and  unknown,  as 
I  must  believe  on  the  evidence,  to  the 
jobber.  It  is  not  suggested  that  there 
was  any  fraud,  misrepresentation,  or 
wilful  doing  of  wrong.  I  believe  what 
is  stated  that  the  plaintiff  was  not 
without  a  remedy,  easier,  more  rapid, 
and  less  expensive  than  he  could  have 
had  in  this  Court.  If  that  has  failed 
him,  it  can  only  be  through  the  lapse 
of  time  that  it  has  failed,  because,  by 
some  rule  which  I  know  nothing  about, 
the  Stock  Exchange  would  not  now 
entertain  a  complaint  which,  in*  its 
origin,  would  have  been  a  perfectly  gfood 
complaint  —  not  against  Mr.  NickaiU, 
for  he  has  done  all  that  it  was  incum- 
bent upon  him  to  do,  but  against  the 
last  broker  AlleUy  who  had  brought  in 
the  name  of  Mr.  Hodges,  who  had  been 
connected  with  the  wrongful  act  of 
inserting  the  name  of  an  infant  in  that 
transfer  of  shares  which  the  infant  was 
not  capable  either  of  accepting  or  of 
performing  the  obligation  of.  I  am 
therefore  of  opinion  tliat  the  plaintiff's 
bill  must  be  dismissed,  but  without 
costs. 
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Grissell  v.  Bristowe  (*)  the  Court  of  Exchequer  decided  in  fiivor 
of  the  jobber ;  but  it  was  stated  that  the  usaffe  was  that  the  sub- 
Btituted  person  must  be  **  one  who  was  able  and  willing  to  perform 
the  contract  (*)."  In  Coles  v.  Bristowe  (^  Lord  Cairns  repudiated 
the  doctrine  that  the  jobber  was  released  from  liability  "  whether 
the  name  supplied  was  objectionable  or  unobjectionable,  whether 
the  person  denoted  did  or  did  not  accept  the  shares  (^."  In  Cruse 
V.  Paine  (*)  the  jobber  was  held  liable  because  the  purchaser, 
7461  although  he  executed  the  transfer,  did  not  *get  it  regis- 
tered. In  Maxted  v.  Paine  (1st  action)  (*)  the  jobber  havmg 
supplied  the  name  of  a  person  who  had  given  no  authority  for 
the  use  of  his  name,  was  held  liable.  That  case  really  governs 
the  present.  Allen  v.  Graces  (J),  Bowring  v.  Shepherd  (*),  and 
Paine  v.  Hutchinson  (^  are  also  in  our  favor.  In  Maxted  v. 
Paine  (2d  action)  (^°)  the  jobber  was  held  to  be  discharged;  but 
in  that  case  the  person  named,  although  a  man  of  straw,  was 
capable  of  executing  the  transfer. 

The  ten  days'  rule  has  no  application  to  this  case.  There  is 
no  evidence  to  show  that  the  committee  of  the  Stock  Exchange 
has  ever  entertained  a  case  of  this  kind  within  the  ten  days,  or 
refused  to  entertain  it  after  that  period.  All  that  the  witnesses 
depose  to  is  as  to  what,  in  their  opinion,  the  committee  would 
do.  Mr.  Capper  refers  to  a  case  in  which  the  committee  did  en- 
tertain an  application  after  the  ten  days'  period  had  elapsed. 

Mr.  HigginSy  Q.C.,  and  Mr.  Buchanan^  for  the  defendant: 
The  case  is  covered  by  authority.  In  Bennie  v.  Morris  (^*)  the 
Master  of  the  Rolls  only  followed  the  opinions  of  the  majority 
of  the  judges  in  Maxted  v.  Paine  (2d  action).  It  is  remarkable 
that  both  in  law  and  in  equity  the  decisions  of  the  Courts  of 
■first  instance  were  against  the  jobber.  In  CoUs  v.  Bristowe  (*^, 
Grissell  v.  Bristowe  (^\  and  Sheppard  v.  Murphy  ("),  it  was  held 
that  the  jobber  could  not  discharge  himself  unless  the  vendor 
accepted  the  name  he  gave;  but  in  each  case  the  Courts  of  Ap- 
peal held  a  difterent  view,  and  the  result  of  the  decisions  is, 
that  if  a  jobber  passes  a  name,  and  no  objection  is  made  within 
the  ten  days  allowed  by  the  custom,  the  jobber  is  discharged. 

The  basis  of  the  usages  of  the  Stock  Exchange  is  that  the  mem- 
bers deal  with  one  another  in  all  contracts  as  principals.  Brok- 
ers and  jobbers  are  alike  members  of  the  Exchange^  and  are  all 
bound  by  this  rule.     This  principle  is  clearly  worked  out  in  Mr. 

O  Law  Rep.,  4  C.  P.,  38.  (')  Ibid.,  6  Q.  B.,  309. 

(*)  Ibid.,  47.  (")  Ibid.,  3  Ch.,  388. 

(»)  Law  Rep.,  4  Cb.,  3.  ('•)  Law  Rep.,  G  Ex..  133, 

(•)  Ibid.,  11.  ('»)  Ibid.,  13  Eq^,  203. 

O  Ibid.,  441.  (••)  Ibid.,  6  Eq.,  149. 

(•)  Law  Rep.,  4  Ex..  81 .  ('»)  Ibid.,  3  C.  P.,  112. 

O  Ibid.,  5  Q.  B.,  478.  ('•)  Ir.  L.  Rep.,  1  Eq.,  590. 
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Justice  Blackburn's  judgment  in  Maxted  v.  Paine  (2d  action). 
The  result  is  that  the  ultimate  contract  is  not  between  the  owner 
*of  the  shares  and  the  person  whose  name  is  on  the  ticket,  ("747 
but  between  the  vendor's  broker  and  the  broker  who  producefl 
the  ticket;  and  all  that  is  necessary  for  the  discharge  of  the 
lobber  is  that  he  can  shew  that  a  name  has  been  passed  by  some 
broker  who  is  a  member  of  the  house,  and  has  not  been  ohj acted 
to  within  ten  days  by  the  vendor.  The  contract  being  with  the 
broker,  it  can  make  no  difference  whether  the  name  which  he 
passed  is  that  of  a  person  who  is  able  to  accept  the  transfer  or 
not  He  may  be  liable  himself  to  the  vendor,  but  the  inter- 
mediate jobbers  are  discharged.  The  decision  in  Maxted  v. 
Paine  (1st  action)  (')  is  not  applicable,  for  in  that  case  there  was 
a  special  contract  that  registration  should  be  guaranteed. 

Again,  although  in  the  present  case  the  name  on  the  ticket 
was  that  of  an  infant,  there  was  a  real  purchaser  behind,  namely, 
Hodges  ;  and  if  the  vendor  cannot  hold  the  purchaser's  broker 
liable  for  passing  the  name  of  an  infant,  which  he  might  pro- 
bably do,  ne  can  proceed  against  the  real  purchaser  of  the  shares 
for  an  indemnity :  Castellan  v.  Hobson  (') ;  Stikeman  v.  Dawson  (') : 
Nelson  v.  Stocker  (*) ;  SJiepherdv.  Gillespie  (*) ;  Dtmcany.  UiU  (•); 
Weston's  v.  Case  (^), 

Mr.  JEddis^  in  reply. 

July  31.    Sir  W.  M.  James,  L.J. : 

In  this  case  a  very  short  point  is  raised  for  our  decision, 
namely,  whether  the  cases  of  Cotes  v.  Biisiowe  (®)  and  Grisssell 
V.  Bristowe  (•)  extend  to  cover  the  case  of  a  jobber  who  has 
given  in  the  name  of  an  infantas  the  ultimate  purchaser  to  whom 
the  transfer  is  to  be  made.  There  is  really  no  dispute  as  to  the 
&cts  of  the  case. 

The  plaintiff,  through  his  broker  on  the  Stock  Exchange^ 
entered  into  a  contract  with  a  jobber  on  the  Stock  Exchange  for 
the  sale  of  his,  the  plaiutift''s  shares  in  a  joint  stock  company. 
♦There  is  no  doubt  there  was  a  contract  made  with  the  [748 
jobber  by  which  the  jobber  was  bound.  The  contract  was  to  b« 
fulfilled  on  a  certain  day,  according  to  the  custom  and  practice 
on  the  Stock  Exclvange.  In  the  meantime  the  jobber  had  sold 
the  shares,  and  there  had  been  one  or  two  subsequent  sales,  and 
M)n  the  day  when  the  contract  had  to  be  completed  thfe  jobber 
handed  in  to  the  plaintiff's  broker  the  name  of  a  transferee,  that 
name  having  reached  the  jobber's  hands  from  a  person  who  was 

(»)  Law  Rep.  4  Ex.,  81.  (*)  Uw  Rep.  5  Eq.,  293. 

(•)  Ibid  10  Eq..  47.  (•)  Ibid  6  Ex.,  255. 

(•)  1  De  G.  &  Sm..  90.  (')  Ibid  5  Ch.,  614. 

0)  4  De  G.  &  J..  468.  O  Ibid  4  Ch.,  3. 

(•)LawRep.,4C.P.,86. 
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the  broker  of  the  ultimate  purchaser  of  the  shares.  Thereupon 
the  broker  accepted  that  name,  and  the  transfer  was  executed 
by  the  plaintiff  to  the  person  named  as  transferee.  It  turned 
out  that  that  person  was  an  infant. 

Ifow  the  Master  of  the  Rolls  has  held,  in  the  case  of  Mennie  v. 
Morris  (*),  which  the  Vice  Chancellor  has  followed  on  this  occa- 
sion, that  under  such  circumstances  the  jobber  was  discharged, 
In  Maxied  v.  Paine  (Ist  action)  (^J,  before  the  Court  of  Ex- 
chequer, in  which  a  person's  name  liad  been  given  without  au- 
thority, the  Court  of  Exchequer  came  to  the  conclusion  that  the 
jobber  remained  liable  notwithstanding  the  transferto  the  person 
whose  name  had  been  so  given  without  his  authority.  In  the 
present  case  the  infant  certainly  did  not  give  any  authority  for 
the  insertion  of  his  name,  for  the  best  of  all  possible  reasons, 
that  he  was  legally  incompetent  to  give  any  such  authority. 
Therefore  we  have  to  decide  whether  there  is  any  distinction 
between  the  two  cases  —  the  case  in  the  Court  of  Exchequer, 
in  which  it  has  been  decided  that  a  transfer  to  a  person  who  bad 
not  authorized  the  transfer  to  be  made  to  him  was  nothing,  and 
the  case  before  us,  which  is  the  case  of  an  infant  who  has  in  the 
like  manner  not  authorized  it,  because  he  could  not  do  so. 

Now,  how  would  the  case  stand  on  principle  independently  of 
authority  ?  It  appears  to  me  that  up  to  and  at  the  moment 
when  the  iobber  gave  in  the  name  to  the  broker  the  jobber  was 
bound  in  law  to  complete  the  bargain  which  he  had  made.  He 
was  at  that  time  under  an  obligation  to  take  the  shares  from  the 
plaintiff',  and  to  take  them  in  such  away  as  to  give  the  plaintiff 
an  entire  release  and  indemnity  against  all  future  liability  in 
respect  of  them.  That  was  the  nature  of  the  transaction,  that 
749]  was  *hi8  position  up  to  the  moment  when  he  gave  in  the 
name.  What  was  the  effect  of  giving  in  the  name,  and  the  ex- 
ecution of  the  transfer  on  the  name  being  so  given  in  ?  It  can- 
not be  said  to  be  a  fulfilment  of  the  contract  with  the  jobber. 
The  contract  remained  unfulfilled.  The  shares  still  remained, 
in  point  of  law,  vested  in  the  plaintiflT,  because  the  transfer  was 
a  piece  of  waste  paper.  Therefore  there  was  no  fulfilment  af  the 
contract  in  that  way. 

Then  was  there  anything  which  amounted  to  a  release  of  the 
contract?  Can  it  be  said  that  the  plaintiff"  and  defendant  met 
together  and  virtually  discharged  each  other,  one  from  the  obli- 
gation to  pay,  and  the  other  from  the  obligation  to  transfer  ? 
There  is  no  pretence  that  there  was  any  such  thing.  Was  there 
anything  in  the  nature  of  accord  and  satisfaction,  or  an^'thing 
in  the  nature  ofnovatio  contractus?  In  my  opinion  it  is  impossi- 
ble to  say  that  a  piece  of  waste  paper  or  a  void  contract,  pro- 

(')  Law  Rep..  13  Eq.,  203.  O  La^  ^^p.,  4  Ex.,  81. 
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fessing  to  be  made  by  a  person  incapable  of  entering  into  a  con- 
tract, can  amount  to  a  satisfaction  in  law.  It  is  equally  impos- 
sible, in  my  view,  to  hold  that  there  can  be  a  novalio  contractus 
when  there  is  no  new  person  capable  of  entering  into  the  con- 
tract    That  is  how  the  case  stands  upon  principle. 

How  is  it  upon  authority  ?  The  principle  of  those  authorities 
of  Grissell  v.  Brisiowe  {^)  and  Coles  v.  Brisioxoe  (')  was  explained 
in  a  judgment  which,  to  my  mind,  is  binding  upon  us.  It  is  a 
judgment  of  this  Court  given  by  the  Lord  Chancellor  Hatherley 
in  Cruse  v.  Paine  (^),  in  which,  while  he  distinguished  the  case 
on  the  ground  that  there  was  there  a  guaranty  of  registration, 
he  laid  down  what  the  principle  of  the  previous  cases  was.  Lord 
Halherlcy  there  says :  '*  Coles  v.  Brisiowe  and  Paine  v.  Hutchin- 
son (*)  had  established  that,  in  the  case  of  an  ordinary  sale  to  a 
jobber,  the  real  contract  was  that  at  the  settling  day  he  would 
either  take  the  shares  himself  or  give  the  names  of  one  or  more 
transferees,  who  would  pay  for  the  shares,  and  to  whom  no 
reasonable  objection  could  be  taken.  In  this  case,  however, 
there  was  superadded  an  express  provision  that  the  sale  was  made 
not  ordinarily  and  simply,  but  with  registration  guaranteed. 
These  words  introduced  a  material  distinction,  the  exact 
♦meaning  of  which  the  Court  was  now  called  upon  to  ar-  [750 
rive  at.  Sir  RoundeU  Palmer  had  contended  that  the  only  mean- 
ing was  that  the  vendor  could  call  upon  the  jobber  to  proceed 
against  the  purchaser  and  compel  him  to  register;  but  that  was 
not  a  sound  construction  of  the  contract,  which  was  one  in- 
separable bargain  for  a  price  fixed  with  reference  to  this  guar- 
anty ;  and  the  terms  were  not  merely  that  the  jobber  should  find  a 
purchaser  who  would  pay  for  the  shares  and  accept  the  transfer, 
but  that  the  jobber  should  find  a  purchaser  who  would  do  that, 
and  would  also  register  the  transfer,  and  until  that  had  been 
done  the  jobber  was  not  discharged  from  his  engagement." 
That  is  to  say,  that  in  the  simple  case,  from  which  that  case  was 
an  exception,  the  bargain  was  that  the  jobber  should  find  a  pur- 
chaser who  would  pay  for  the  shares  and  accept  the  transfer. 
In  this  case  I  am  of  opinion  that  the  jobber  has  not  found  a 
purchaser  who  has  paid  for  the  shares  and  accepted  a  transfer, 
because  the  infant  was  utterly  incapable  of  accepting  the  trans- 
fer. It  seems  to  me,  therefore,  that  according  to  the  principle 
of  the  cases,  as  judicially  expounded  by  the  decision  of  the  Lord 
Chancellor,  it  was  essential  to  the  discharge  of  the  jobber  that 
there  should  be  a  real  purchaser,  a  man  named  who  would  pay 
for  the  shares  and  accept  the  transfer.  In  my  opinion  that  is 
suflicient  to  dispose  of  the  case. 

O  Law  Rep.,  4  C.  P.,  88.  (»)  Law  ^ep.,  4  Ch.,  441,  443. 

O  Ibid,  4  Ch.,  8.  (*)  Ibid,  3  Ch.,  388. 
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It  is  true  that  in  the  second  action  of  Maxted  v.  Paine  (*),  be- 
fore the  Court  of  Exchequer  Chamber,  there  is  a  very  elaborate 
judgment  of  Mr.  Justice  Blackburn  which,  when  one  reads  it 
at  length  and  considers  the  whole  tenor  of  it,  would  appear  to 
be  rather  an  exposition  of  the  law  intended  for  the  guidance  of 
the  House  of  Lords  if  and  when  the  whole  matter  should  ever 
come  to  be  reviewed  before  that  tribunal  of  ultimate  appeal ;  be- 
cause the  thesis  of  the  learned  Judge  is,  not  that  the  cases  were 
wrongly  decided,  but  that  the  cases  were  decided  on  a  wrong 
principle.  However,  that  is  not  the  way  a  Court  like  this  deals 
with  the  decisions  of  a  Court  of  co-ordinate  jurisdiction.  The 
cases  which  are  cited  do  not  bind  us  as  res  gesUe^  because  they 
are  inter  alios  acta  ;  but  they  bind  us  in  so  far  as  they  are  au- 
thoritative expositions  and  statements  of  the  law.  It  is  the 
l)riuciple  of  the  decision  by  which  we  are  bound,  not  a  mere 
rule  that  in  exactly  the  same  circumstances  we  are  to  arrive  at 
751]  the  same  conclusions.  *Therefore  to  say  that  the  deci- 
sions are  wrong  in  point  of  principle,  if  that  principle  was  clearly 
laid  down,  does  not  relieve  us  from  the  obligation  of  following 
the  principle  of  the  decision,  because  the  whole  theory  of  our 
system  is,  that  the  decision  of  a  superior  Court  is  binding  on  an 
inferior  Court  and  on  a  Court  of  co-ordinate  jurisdiction,  in  so 
far  as  it  is  a  statement  of  the  law  which  the  Court  is  bound  to 
accept.  The  law  as  laid  down  by  the  Lord  Chancellor  is,  iJiat 
the  jobber  was  entitled  to  be  discharged  if  and  if  only  he  found 
a  purchaser  who  would  pay  for  the  shares  and  accept  a  transfer. 

Having  read  the  judgment  of  that  learned  Judge  (Mr.  Justice 
Blackburn)  with  great  care,  I  am  obliged  to  add  that  he  has  not 
satisfied  me  of  the  thesis  which  he  purports  to  establish,  that 
the  cases  were  rightly  decided  on  a  wrong  principle  of  law.  I 
am  bound  to  confess  that  he  has  very  nearly  satisfied  me  that 
the  cases  were  wrong,  if  it  were  open  to  me  to  discuss  them. 
He  has  nearly  satisfied  me  that  the  jobber's  contract  was  not 
completed  until  there  was  an  actual  registration,  that  is  to  say, 
that  every  contract  did,  in  its  very  essence,  imply  that  which 
was  in  terms  expressed  in  Cruse  v.  Paine  ('),  that  not  only  there 
should  be  a  transfer,  but  that  the  transfer  should  be  registered, 
so  that  the  vendor  should  find  himself  in  the  position  he  con- 
tracted to  be  in,  viz.,  actually  released  from  and  indemnified 
against  all  subsequent  liabilities.  However  I  am  of  opinion,  if 
that  was  the  law,  it  would  be  still  more  fatal  to  the  contention 
of  the  defendant  in  this  case. 

I  am  of  opinion  that  the  jobberhas  not  discharged  himself  from 
his  liability,  either  to  take  the  shares  himself  or  to  take  them 
by  a  person  competent  and  willing  to  do  so.     That  being  so,  I 
0)  Law  Rep.,  6  Ex.,  132.  O  Law  Rep.,  4  Ch,.  441. 
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think  that  the  judgment  ought  to  be  reversed,  and  that  the 
plaintiff  is  entitled  to  the  relief  which  he  asks  by  his  bill. 
Sir  G.  Mellish,  L.J. : 

I  am  of  the  same  opinion..  In  the  first  place,  I  think  the  case 
now  before  us  cannot  be  distinguished  from  Maxted  v.  Paine  (Ist 
action)  (*).  In  that  case  the  Court  of  Exchequer  held  that  if  the 
person  whose  name  was  on  the  ticket,  and  to  whom  the  trans- 
fer was  made,  had  given  no  authority  to  the  broker  who  issued 
the  *ticket  to  insert  his  name,  then,  inasmuch  as  there  [752 
was  no  purchaser  to  accept  the  transfer  of  the  shares,  the  jobber 
was  not  discharged.  In  the  present  case  the  person  whose 
name  was  put  upon  the  ticket  was  a  youth  of  sixteen,  and  the 
only  evidence  that  is  given  as  to  his  having,  in  point  of  fact, 
given  any  authority  to  put  his  name  on  the  ticket  was,  that  he 
remembered  about  that  time,  in  1865,  the  manager  of  the  com- 
pany used  to  ask  him  occasionally  to  execute  transfers,  some 
fully  filled  up  and  some  in  blank,  but  that  he  had  no  recollec- 
tion of  having  executed  any  transfer  in  this  particular  case ; 
and  the  transfer  itself  has  not  been  found. 

Under  these  circumstances  it  would  be  very  difficult  indeed, 
ana,  as  it  seems  to  me,  absurd  to  say  that  the  broker  could  have 
any  authority  to  put  the  name  of  this  boy  on  the  ticket.  I  may 
observe  that  it  is  not  exactly  like  the  case  where  an  infant  pur- 
chases shares  for  himself,  or  even  where  a  father,  wishing  to 
make  a  present  to  his  son,  who  is  an  infant,  buys  shares  and 
registers  them  in  his  name.  In  such  a  case  there  is  a  possibility 
that  the  infant  might  adopt  the  contract  when  he  comes  of  age, 
and  that  it  might  be  a  contract  for  his  benefit.  But  when  an 
infant  has  no  interest  in  the  shares  whatever,  and  is  not  intended 
to  have  an  interest,  but  his  name  is  simply  used  to  free  others 
from  liability,  it  is  utterly  impossible  that  such  a  transaction  can 
be  for  the  benefit  of  the  infant.  In  this  case,  therefore,  it  is 
quite  clear  that  the  infant  never  gave  any  authority  to  put  his 
name  in  the  ticket  at  all.  That  being  so,  the  case  comes  within 
that  decision  of  the  Court  of  Exchequer,  and  the  question  we 
have  to  consider  is  whether  we  ought  to  follow  that  case,  or 
treat  it  as  overruled.  Mr.  Justice  Blackburn^  in  his  very  elabo- 
rate judgment  in  the  second  action  of  Maxted  v.  Paine  (*),  stated 
principles  which  certainly  cannot  be  reconciled  with  the  de- 
cision in  the  first  action  of  Maxted  v.  Paine  (*) ;  indeed,  he  as 
much  as  said  that  he  did  not  agree  with  it.  The  decision  of 
Lord  Romillyy  also,  in  Bennie  v.  Morris  (^,  which  was  the  case 
of  a  transfer  to  an  infant,  cannot  be  reconciled  with  the  princi- 
ple upon  which  the  Court  of  Exchequer  acted.     Therefore  we 

0)  Law  Rep.,  4  Ex.,  81.  O  Law  Rep..  6  Ex.,  132. 
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have  to  consider  what  decision  we  will  follow.  Now,  we  are  in 
some  respects  in"  a  different  position  from  thfi  Judges  in  Conrts 
753]  of  Law ;  *because  in  those  cases,  the  custom  had  all  been 
found  by  arbitration,  and  stated  in  the  special  case,  and  tbe 
Judges  were  bound  by  it.  But  here  we  are  acting  as  Judge  and 
jury,  and  have  to  say  what  the  custom  was,  and  whether  the 
(;u8tom  alleged,  if  it  really  existed  on  the  Slock  ExehangCj  wsls 
binding  in  point  of  law.  This  particular  sale  of  which  we  have 
to  consider  the  legal  effect,  was  made  as  far  back  as  July,  1865 ; 
it  was  made  before  the  failure  of  Overendy  Gumey^  ^  O.,  before 
(Jules  V.  Brislowe  (^)  or  Gnssell  v.  Bristowe  (^  had  been  decided, 
and  before  the  question  had  arisen  to  any  serious  extent,  if  at 
all,  as  to  what  the  liability  of  jobbers  was.  Nevertheless,  no 
doubt  the  practice  alid  usage  of  the  Stock  JSxchange  was  substan- 
tially the  same  then  as  it  is  now.  But  I  think,  as  Lord  Oaima 
said  in  Coles  v.  Bristowe^  we  ought  to  put  a  reasonable  constrac- 
tion  on  the  usages  of  the  Slock  Exchange.  We  must  look  not  so 
much  to  what  the  jobbers,  now  five  years  afterwards,  and  when 
they  are  fully  alive  to  the  liabilities  they  may  incur,  may  say 
they  think  is  the  legal  effect  of  the  usage  of  the  Stock  Exchange^ 
but  we  must  look  at  what  the  usage  is,  for  what  purpose  it  was 
instituted,  and  what  is  the  proper  legal  effect  of  it. 

Now,  looking  at  the  evidence  in  this  case  —  we  have  the  evi- 
dence of  Mr.  Ofpper^  a  broker,  who  has  made  an  affidavit  for 
the  plaintiff*  as  follows  :  He  states  that  the  usage  of  the  London 
Slock  Exchange  in  July  and  September,  1865,  was  this,  that  a 
stock  jobber  who  entered  into  an  agreement  for  the  purchase 
of  shares  in  a  company  was  bound  either  to  nominate,  by  the 
day  fixed  for  the  completion  of  the  purchase,  a  transferee  of 
such  shares  capable  of  effectually  accepting  the  transfer  thereof, 
or  to  accept  a  transfer  thereof  into  his  own  name.  Therefore, 
according  to  that  statement  of  the  usage,  unless  the  person  whose 
name  was  on  the  ticket  was  a  person  who  was  both  ready  and 
able  to  accept  the  transfer  of  the  shares,  the  jobber  was  not  dis- 
charged. 

Now,  the  evidence  on  the  other  side  is  of  the  defendant  him- 
self and  two  other  gentlemen,  who  state  that  they  are  members 
of  the  Slock  Exchange^  but  do  not  in  terms  state  whether  they  are 
j(^bber3  or  brokers,  but  I  presume  they  are  jobbers.  They  state 
the  usage  in  substantially  the  same  manner  as  it  has  been  stated 
754]  *i*^  ^11  ^^^  numerous  cases  that  have  occurred;  but  they  draw 
the  inference  that  the  jobber  is  absolutely  dischar2:ed  if  the  name 
of  the  man  in  the  ticket  is  accepted,  and  a  transfer  made  to  him, 
although  that  transfer  may  be  an  utter  nullity  from  the  person 
having  no  authority.  They  draw  that  inference  from  the  usage, 
(0  Law  Rep.,  4  Ch.,  3.  O  La^  R^-p.,  4  a  P.,  86. 
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Then  I  observe  that  Mr.  Tutham  is  brought  to  make  an  affida- 
vit for  the  purpose  of  accounting  for  one  particular  transaction 
which  took  place,  which  seems  to  have  little  or  nothing  to  do 
with  the  present  case.  He  being  a  broker  is  not  asked  to  give 
any  evidence  of  what  the  custom  was.  Therefore  it  looks  as  if 
there  was  a  difference  of  opinion  on  the  Slock  Exchange  as  to 
what  had  been  the  usage  at  that  time  between  the  brokers  and 
the  jobbers. 

Now,  independently  of  the  question  whether  the  members  of 
the  Slock  Exchange  could  legally  make  such  a  rule,  I  am  not 
convinced  as  a  matter  of  fact  that  it  was  a  well  established  rule 
of  the  Slock  Exchange  in  the  year  1865,  that  if  the  person  named 
in  the  ticket  turned  out  to  have  given  no  authority,  then  the 
jobber  was  discharged.  As  I  understand  the  view  which  Mr. 
Justice  Blackburn  takes,  and  which  has  been  now  argued  before 
us,  it  is  this  —  that  what  is  called  the  novation  or  substituted 
contract  that  is  made  when  the  jobber  is  discharged  is  not  made 
with  the  person  whose  name  is  put  on  the  ticket,  but  is  made 
with  the  broker  who  issues  the  ticket ;  and  this  view  is  based 
upon  the  fact  that  the  brokers  and  jobbers  on  the  Slock  Exchange 
deal  only  with  each  other,  and  enforce  contracts  only  against 
each  other.  That,  no  doubt,  is  perfectly  true,  because  the 
brokers  have  no  jurisdiction  over  the  principals,  neither  do 
they  give  any  benefit  to  them.  The  principals  cannot  go  on  the 
Slock  ExcJutnge  and  get  any  redress  from  the  Slock  Exchange  against 
a  broker  or  a  jobber ;  but  beyond  all  question,  the  rule  of  law 
has  always  been  that  the  undisclosed  principal  of  the  broker 
(because  they  must  know  that  a  broker  has  an  undisclosed  prin- 
cipal) may  come  in  and  sue  upon  the  contract. 

Now  the  real  question  is,  giving  a  fair  construction  to  the 
usage  of  the  Slock  Exchange^  what  is  the  contract  which  the  un- 
disclosed principal  of  the  broker  makes  with  the  jobber?  Is  it 
a  contract  that  he  will  take  and  accept  the  broker  who  issues 
the  ticket  as  a  person  who  is  to  be  liable  to  him  in  lieu  and  in- 
stead of  the  *jobber  ?  Or  is  it  a  contract  that  be  will  take  [755 
the  person  whose  name  is  put  on  the  ticket  as  a  transferee  and 
purchaser  from  him  in  lieu  of  the  jobber,  so  that  the  jobber  is 
not  discharged  from  his  contract  with  the  purchaser  unless  a 
transfer  is  made  to  a  person  who  has  given  authority  to  have 
that  contract  accepted  ?  Beyond  all  questions,  in  all  the  earlier 
cases,  the  opinion  the  Jndsces  came  to  upon  the  real  meaning  of 
the  rules  of  the  Slock  Exchange  —  and  what  I  cannot  help  think- 
ing is  their  real  meaning  —  was  that  the  real  object  of  the  rules 
was. to  bring  the  seller  and  the  purchaser  together,  that  is,  not 
the  broker  and  the  jobber,  but  the  real  seller,  the  man  who 
wants  to  dispose  of  the  shares,  and  the  real  purchaser,  the  man 
3  Enq.  Bep.1  ,  .78 
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who  wants  to  get  the  shares  transferred  to  him  —  to  bring  them 
together  and  enable  them  to  contract  with  each  other.  The 
reason  why  it  was  necessary  to  have  a  ticket,  and  why  these 
tickets  pass  through  a  great  number  of  hands,  is,  as  is  well 
known,  that  besides  purchasers  and  sellers  on  the  Stock  Exchange 
there  are  a  great  number  of  people  who  are  not  sellers  or  pur- 
chasers, but  who  are  '*  bulls  "  and  "  bears,"  who  are  betting  on 
the  rise  or  fall  of  the  shares  between  the  time  of  making  their 
contract  and  the  account  day;  who  never  intend  to  transfer 
shares  or  to  accept  the  transfer  of  shares,  but  only  intend  to 
receive  and  pay  the  difference.  This  is  a  most  convenient  usage 
to  them,  because  as  the  ticket  passes  from  hand  to  hand  the 
differences  are  marked  and  paid,  and  these  people  who  never 
mean  either  to  deliver  shares  or  to  accept  shares,  get  their  dif- 
ferences, and  their  contracts  are  all  over.  But  then  the  object 
of  the  custom  is,  that  if  there  happen  to  be  a  real  seller  and  a 
real  purchaser  they  may  be  brought  together. 

Now  what  is  the  ticket  ?  The  ticket  is  issued  by  the  pur- 
chaser's broker,  and  it  appears  to  me,  the  broker  who  issues 
that  ticket  professes  to  be  the  agent  of  the  man  whose  name  is 
on  the  ticket.  I  cannot  agree  with  Mr.  Justice  Blackburn  that 
he  offers  to  make  a  contract  on  his  own  account.  It  appears  to 
me  that  what  he  does  is  this :  he  represents  that  the  person  whose 
name  is  on  the  ticket  is  his  principal ;  that  he  has  authority  to 
bind  him ;  that  he  is  a  person  capable  of  accepting  the  shares ; 
and  that  he,  the  broker,  has  authority  to  accept  the  transfer  on 
his  account  so  as  to  bind  him.  It  appears  to  nie  that  he  makes 
756]  ^^^^  representation,  *and  if  that  representation  is  true,  if 
the  person  whose  name  is  on  the  ticket  has  really  authorized  the 
broker  to  put  his  name  on  it,  then  it  appears  to  me  the  person 
whose  name  is  on  the  ticket  offers  to  make  this  contract :  He 
says,  in  effect,  to  any  person  to  whom  this  ticket  may  come  in 
the  course  of  the  ordinary  business  of  the  Stock  Exchange^  if  he 
is  a  person  who  has  got  the  shares  to  transfer :  **  You  may  make 
out  the  transfer  of  the  shares  and  insert  ray  name  as  the  pur- 
chaser, and  when  the  transfer  is  brought  to  my  broker,  whose 
name  is  on  the  ticket,  he  will  on  my  account  pay  the  purchase 
money  which  I  have  agreed  to  pay,  not  to  the  person  from  whom 
I  have  purchased,  but  to  the  broker  who  brings  the  transfer,  ami 
I  will  engage  to  accept  that  transfer."  It  appears  to  me  that 
when  the  broker  of  the  origibal  vendor,  having  received  the 
ticket  fills  in  the  transfer  and  gets  his  principal  to  execute  the 
transfer  to  the  person  whose  name  is  on  the  ticket,  and  then 
takes  it  to  the  broker  whose  name  is  on  the  ticket,  and  he  accepts 
it  and  pays  the  purchase  money,  then  a  perfect  privity  of  con- 
tract is  established  bet\veen  the  vendor  and  the  ultimate  pur- 
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chaser.  Then  the  contract  of  the  jobber,  that  instead  of  himself 
he  will  find  another  purchaser,  is  fulfilled.  But  the  broker  who 
issues  the  ticket  is  not  liable  on  the  contract  as  a  purchaser  at 
J 11.  I  do  not  at  all  mean  to  say  that  he  is  not  liable ;  on  the 
contrary,  if  the  representation  he  makes  is  untrue,  if  the  person 
whose  name  is  on  the  ticket  has  really  never  authorized  nim  to 
put  his  name  there,  or  is  a  person  who  is  incapable  of  taking 
shares,  being  an  infant,  then  it  appears  to  me  the  broker  who 
issues  the  ticket  makes  an  untrue  representation,  and  whether 
he  makes  it  fraudulently  or  not  I  apprehend  that,  according  to 
the  rules  of  this  Court,  if  anybody  to  whom  that  ticket  passes 
in  the  ordinary  course  of  business  alters  his  position,  and  incurs 
pecuniary  loss  from  believing  and  trusting  in  the  truth  of  that 
statement,  the  broker  would  be  liable  to  make  good  his  repre- 
sentation. It  may  be,  if  the  broker  had  an  ultimate  principal 
who  put  somebody  else's  name  on  the  ticket,  that  in  this  Court 
that  ultimate  principal  would  be  liable ;  and  indeed  it  has  been 
so  held.  But  I  cannot  see  that  there  is  any  privity  of  contract 
by  the  original  vendor  with  the  broker  who  issued  the  ticket, 
or  indeed  with  the  principal  of  that  broker,  unless  his  name  is 
put  on  the  ticket,  because  it  appears  to  me  that  *the  only  [757 
contracts  are  the  original  contract  between  the  vendor  and  the 
jobber,  and  then,  by  the  usage  of  the  Stock  Exchange^  the  further 
contract  that  in  lieu  and  instead  of  the  jobber  the  vendor  will 
accept  the  name  of  the  person  who  is  on  the  ticket.  But  it 
appears  to  me  that  all  that  is  on  the  assumption  that  there  is 
a. real  purchaser  or  a  real  transferee.  I  make  a  distinction  be- 
tween the  terms,  because  in  Maxted  v.  Paine  (2d  action)  (')  the 
judges  came  to  the  conclusion  (and  I  do  not  dispute  the  correct- 
ness of  that  decision)  that  the  person  whose  name  is  on  the 
ticket  need  not  be  a  person  who  has  really  purchased  the  shares ; 
but  the  person  who  has  purchased  the  shares  is  entitled  to  put 
the  shares  in  the  name  of  somebody  else,  and  that  in  that  case 
there  would  be  a  compliance  with  the  rules  of  the  Stock  Ex- 
change.  That  I  would  not  at  all  dispute.  But  certainly  it  has 
never  been  held  yet  (unless  it  was  so  held  in  the  case  before  the 
Master  of  the  Rolls)  that  the  jobber  was  discharged  unless  he 
produced  somebody  else  to  take  his  place. 

Now  there  is  some  evidence  in  this  case  which  I  think  is  not 
immaterial  to  refer  to,  w^hich  is  given  by  the  defendant  and  some 
of  his  witnesses  respecting  the  present  usage  in  the  ^tock  Ex* 
change^  and  illustrates  what  appears  to  be  said  by  Mr.  Justice 
BlackbuTTi^  that  as  all  the  contracts  are  really  with  the  members 
of  the  Stock  Exchange^  if  they  are  discharged  their  principles 
must  be  discharged,  because  the  real  contracts  are  made  with 

(>)  Uw  Rep.  6  Ex.,  132. 
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them.  They  give  this  evidence  because  one  witness  on  behalf 
of  the  plaintiff  gives  evidence  that  on  one  occasion^  after  the 
whole  of  the  transaction  had  been  completed,  the  committee  of 
the  Stock  Exchange  made  'the  ultimate  broker  personally  re- 
sponsible. Now  the  evidence  of  the  defendant  is  to  this  eftect : 
'*  The  decision  of  the  committee  directing  the  said  broker  to  in- 
demnify the  said  George  Otpeland  Cupper  was  in  accordance  with 
the  rules  and  usages  of  the  Slock  Exchange^  it  having  been  the 
practice  of  the  committee  in  cases  where  shares  had  been  trans- 
ferred into  the  name  of  a  minor  or  that  of  some  other  person 
to  whom  reasonable  objection  had  been  established,  to  hold  that 
the  member  who  issued  the  ticket  with  such  name  should  be 
liable  to  indemnify  the  transferor  from  the  consequences  there- 
758]  of;  but  since  the  recent  decisions  of  this  honorable  *Coart 
holding  the  real  buyer  liable  to  indemnify  the  transferor  tliey 
have  ceasi^d  to  hold  the  broker  responsible  in  such  cases,  and 
have  left  the  transferor  to  his  legal  remedies  against  the  trans- 
feree or  the  real  buyer."  JTow,  observe  what  the  committee 
have  done  since  they  found  that  this  Court  will  hold  either  the 
transferee  or  the  person  who  put  the  broker  in  motion  fespon 
sible;  they  have  made  it  a  rule  of  the  Stock  Exchange  that  the 
broker  of  the  ultimate  purchaser  shall  not  be  liable,  although 
he  has  put  on  the  ticket  the  name  of  an  infant  or  the  name  of 
a  person  incapable  of  taking  shares.  According  to  the  doctrine 
of  Mr.  Justice  Blackburn^  the  broker  being  discharged,  the  em- 
ployer of  the  broker  will  be  discharged  also. 

Can  they  really  make  such  rules  as  that  ?  According  to  their 
rules  nobody  is  liable.  The  broker  of  the  original  vendor  can- 
not be  made  liable  for  his  carelessness  in  not  finding  out  that  the 
name  on  the  ticket  was  that  of  an  infant,  and  the  jobber  cannot 
be  made  liable  for  the  breach  of  his  contract,  and  the  broker 
who  issues  the  ticket  cannot  be  made  liable  unless  he  has  been 
guilty  of  actual  fraud,  and  then  they  say  that  outside  persons 
are  to  sue  each  other. 

We  must  look  to  the  rules  as  they  existed  before  these  ques- 
tions arose,  and  it  appears  to  me  that  the  fair  and  reasonable 
construction  of  them  is,  that  the  jobber  made  the  contract  for 
the  purchaser,  but  that  he  made  it  with  the  condition  that  inas- 
much as  he  did  not  want  to  take  the  shares  himself,  if  by  raean^ 
of  the  rule  of  the  Stock  Exchange  he  produced  another  persi-i 
who  did  accept  the  transfer,  then  he  was  discharged.  If  it  turn 
out  unfortunately  that  the  person  whose  name  is  put  on  tlu' 
ticket,  and  to  whom  the  transfer  is  made,  is  a  person  win*  luis 
given  no  authority  to  take  the  transfer,  and  who  is  not  a  p»n* 
chaser,  then  it  appears  to  me  the  jobber  has  not  performed  his 
contract,  and  therefore  is  not  discharged. 
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Now  there  is  one  passage  which  I  wish  to  read,  in  addition  to 
wliat  has  been  read  by  the  Lord  Justice,  simply  to  show  that  the 
other  judges  did  not  concur  with  Mr.  Justice  Blackbum^  and 
that  in  the  decision  of  Maxted  v.  Paine{2di  action)  (J)  they  have 
not  altered  the  principle  upon  which  they  have  hitherto  pro- 
ceeded. *At1ter  Mr.  Justice  Blnc/cbum  had  delivered  his  [759 
judgment  in  that  case,  Lord  Chief  Justice  Cockbum  gave  his 
judgment,  and  he  put  it  entirely  on  the  ground  that  the  case 
could  not  be  distinguished  from  Grissell  v.  Brisiowe  (*).  He 
says  (') :  "  If  this  be  so,  the  case  is  brought  directly  within  the 
decision  in  Grissell  v.  Bristoiae.  In  that  case  the  Court  held  that 
while,  according  to  the  reasonable  construction  of  the  usage  of 
the  Stock  Exchange^  the  first  buyer,  in  availing  himself  of  the 
right  afforded  by  the  usage,  and  therefore  implied  by  and  com- 
prehended within  the  terms  of  the  original  contract,  of  substi- 
tuting another  buyer  for  himself,  was  bound  to  give  the  name 
of  a  person  willing  and  able  to  fulfil  the  contract;  yet  if  the 
seller,  instead  of  objecting  to  the  person  so  proposed,  accepted 
such  person  as  the  buyer,  and  proceeded  lo  transfer  the  shares 
to  him,  he  took  him  for  better  or  worse,  and  in  so  doing  released 
the  original  buyer  from  all  further  liability." 

In  my  opinion  that  is  a  true  description  of  the  contract.  If 
the  person  whose  name  is  on  the  ticket  is  willing  and  able  to 
fulfil  the  contract,  then,  as  soon  as  the  transfer  is  made  to  him, 
the  jobber  is  discharged.  But  in  the  present  case,  there  being 
no  person  willing  and  able  to  fulfil  the  contract,  and  the  person 
whose  name  was  on  the  ticket  having  given  no  authority  to  the 
jobber  to  put  his  name  there,  the  jobber  is  not  discharged. 

Sir  W.  M.  James,  L.J. : 

I  desire  to  add  that  our  decision  in  this  case  will,  in  mj- judg 
ment,  do  no  injustice.  The  vendor,  who  is  not  a  member  of 
the  Stock  Exchange^  has  his  remedy  against  his  purchaser,  the 
jobber;  and  the  jobber,  having  been  misled  by  somebody  else 
on  the  Stock  Exchavge,  and  so  left  liable,  will  have  such  relief 
from  that  domestic  tribunal  as,  according  to  the  rules  of  that 
body,  he  is  entitled  to  have  against  the  member  who  has  really 
caused  the  mischief;  and  possibly  they  may  think  it  right  to 
alter  their  rules  accordingly. 

Solicitor  for  the  plaintiff:  Mr.  W.  A.  Crump. 
Solicitors  for  the  defendants  :  Messrs.  Morley  ^  Shirrcff. 

Q)  Law  Bep.  6  Ex.,  132.  O  Law  Rep.  4  C.  P.,  36. 

O  Law  Rep.  6  Ex.,  183. 

"Where  an  infant  sent  money  to  his  of  tlie  authority,  held  the  infant,  on  ar- 

brother  to  be  used  in  support  of  their  riving  at    age,  could  not  recover   it. 

parents,  if  necessary,  and  the  same  was  Welm  v.  Welch,  103  Mass.,  5($2. 
BO  used  by  the  brother  before  revocation 
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1867  J.  136. 

773]  *^'^  ^^  FiDDEY  (a  Solicitor). 

[Law  Reports  7  Chancery  Appeals  778.] 

8olieUor's  Lien  —  Charge  on  Property  recovered — 23  <fe24  Vict,  c  127,*.  28 — 
U«eUs8  Suit  —  Suit  tw  longer  pending  —  Recital  in  deed  by  Married  Woman  — 
Estoppel, 

A  solicitor  is  entitled  to  a  charge  for  his  costs  on  property  the  subject  of  a 
saccessf  al  suit  conducted  by  him  against  an  incumbrancer,  although  the  incum- 
brance be  entirely  valueless,  provided  it  formed  a  cloud  upon  the  title. 

It  is  no  objection  to  an  application  for  such  a  charge  that  it  is  made  in  a  suit 
which  is  no  longer  pending,  and  which  was  never  brought  to  a  hearing,  nor  that 
the  property  has  been  sold  before  the  application  of  the  solicitor. 

Semble,  a  married  woman  is  bound  by  estoppel  by  a  recital  in  a  deed  duly  exe- 
cuted and  acknowledged  by  her,  in  the  same  manner  as  if  she  were  tkfeme  wU, 

Order  of  the  Master  of  the  Rolls  affirmed. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls. 

Willixim  Blackmariy  by  his  will,  dated  the  18th  of  December, 
1822,  devised  a  freehold  messuage  and  premises  in  the  city  of 
London  to  trustees  upon  trust  to  pay  the  income  to  his  wife, 
Martha  Blacknian  (afterwards  MarlhaWrighi)y  during  her  life, 
and  after  her  death  upon  trust  to  pay  the  income  to  his  daughter, 
Ellen  Waits  Blackmav^  during  her  life  for  her  separate  nse,  and 
after  her  death  in  trust  for  all  the  children  of  his  said  daughter 
as  tenants  in  common  in  fee ;  and  in  default  of  children  he  de- 
774]  clared  *that  the  hereditament  should  be  held  in  trust  for 
his  son,  William  Blackman  the  younger,  in  fee.  The  testator 
died  in  November,  1828. 

Mien  Watts  Blackman  married  G.  Bradbury^  but  had  no 
children. 

W.  Blackman  the  younger  had  one  child  only,  namely,  Jant 
Nottingham  Jones ^  the  wife  of  Thomas  Jones. 

On  the  27th  of  November,  1861,  while  Martha  Wright,  Ellen 
Watts  Bradbury,  and  W,  Blackman  the  younger,  were  still  alive 
Mr.  and  Mrs.  Jones  executed  a  deed,  which  recited  erroneously 
that  W.  Blackman  the  younger  was  dead,  and  therebv,  in  con- 
sideration of  £25,  they  conveyed  to  the  defendant  W.  ^osi  **  all 
the  estate  and  interest  of  the  said  Jane  Nottingtiam  Jones  and  of 
the  said  T.  Jones  in  her  rifi:ht  in  all  the  property  to  which,  under 
the  trusts  of  the  will  of  W.  Blackman  the  elder,  the  said  Jane 
Nottingham  Jones,  as  the  only  child  of  the  said  T^.  Blackman  the 
younger  deceased,  was  or  would  become  entitled  in  possession 
or  in  remainder  expectant  or  contingent  upon  the  death  of  the 
said  Martha  Wright,  and  upon  the  death  of  the  said  EUen  Watts 
Bradbury  without  issue." 

This  indenture  was  duly  acknowledged  by  Mrs.  Jones. 
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W.  Blackman  the  younger  died  on  the  12th  of  March,  1867, 
intestate. 

On  the  3l8t  of  December,  1867,  Mr.  and  Mrs.  Jtmes  filed 
this  bill  in  the  Rolls  Court  against  Frost  for  the  purpose  of 
setting  aside  the  sale  of  Mrs.  Jonvs^  expectant  interest.  Mr. 
IL  W.  Ball  was  the  solicitor  employed  by  the  plaintiffi  in  filing 
the  bill.  On  the  12th  of  June,  1868,  Mr.  Fiddei/ v^eis  substituted 
for  Mr.  Bull  as  solicitor  for  the  plaintiff;  but  on  the  15th  of 
August,  1868,  Mr.  Bull  was  restored  as  solicitor  in  Mr.  Fiddey's 
place.  On  the  20th  of  December,  1868,  Frost  put  in  his  answer, 
m  which  he  submitted  to  reconvey  to  the  plaintiffs  their  interest 
in  the  property  on  being  repaid  the  sum  of  £25. 

On  the  26th  of  February,  1869,  Mr.  Bull  was  again  removed 
and  Mr.  Fiddey  was  reinstated  as  solicitor  for  the  plaintiffs. 
On  the  16th  of  August,  1869,  Mr.  and  Mrs.  Jones  conveyed  their 
reversionary  interest  for  its  full  value  to  5.  C.  Martin^  who  again 
sold  it  to  J.  L.  Heinrich. 

On  the  27th  of  October,  1869,  Messrs.  Wilkinson  ^  How'etf, 
*IIemrich's  solicitors,  were  substituted  for  Mr.  Fiddey  as  [775 
solicitors  for  the  plaintiffs  in  the  suit. 

In  June,  1870,  the  bill  in  Jones  v.  Frost  was  dismissed  by 
consent  of  all  parties,  and  the  property  reconveyed  by  Frost. 

In  November,  1870,  the  suit  of  Heinrich  v.  Sutton  was  com- 
menced by  Heinrich  against  some  other  persons  claiming  inter- 
est in  the  property. 

Mr.  Fiddey  had  his  bill  of  costs  in  Jon£S  v.  Frost  taxed  at  £120, 
and  took  out  a  summons  in  the  Chamber  of  the  Madter  of  the 
Rolls,  asking  for  a  charge  for  his  costs  upon  the  property  re- 
covered in  that  suit,  under  the  28th  section  of  the  Solicitors  Art^ 
1860  (23  &  24  Vict  c,  127).  The  Chief  Clerk  refused  the  appli- 
cation on  the  ground,  as  was  stated,  that  the  summons  was  not 
intituled  "  In  re  Fddey  [a  Solicitor)^''  and  that  the  suit  of  Jones 
V.  Frost  no  longer  existed ;  and  the  summons  was  never  ad- 
journed into  Court 

Mr.  Fiddey  then  took  out  a  similar  summons  before  Vice- 
Chancellor  Mating  in  the  suit  of  Heinrich  v.  Sutton^  who  made 
the  order  asked  for;  but  his  decision  was  reversed  by  the  Lords 
Justices  on  the  ground  that  the  application  ought  to  have  been 
made  in  the  branch  of  the  Court  to  which  the  suit  of  Jones  v. 
Frost  had  been  attached  (*). 

Mr.  Fiddey  then  presented  this  petition  to  the  Master  of  the 
Rolls,  which  was  served  upon  Mr.  and  Mrs.  Jones  and  upon 
Heinrich^  stating  the  circumstances,  and  praying  for  a  declara- 
tion that  the  petitioner  was  entitled  to  a  charge  upon  the  rever- 
sionary estate  of  the  plaintiffs,  Mr.  and  Mrs.  Jones^  for  the  amount 
0  See  Heinrich  v.  Sutton,  Law  Rep.  6  Ch.,  865. 
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of  his  taxed  costs  with  interest.     The  Master  of  the  Rolls  made 
the  order  prayed  for,  and  from  this  decision  Heinrkh  appealed. 

Mr.  De  GcXy  Q.C.,  and  Mr.  Bamadge,  for  the  Appellant: 
The  order  is  erroneous  for  several  reasons.  In  the  first  place, 
the  28th  section  of  the  Solicitors  Act,  1860  (23  &  24  Vict.  c.  127), 
under  which  this  application  is  made,  gives  power  to  make  the 
order  "  to  the  Court  or  Judge  before  w^hora  any  such  suit,  mat- 
ter, or  proceeding  has  been  heard  or  shall  be  depending.*'  The 
suit  of  Jones  v.  Frost  never  was  heard  and  is  not  now  depending, 
for  it  has  been  dismissed ;  therefore  the  Court  has  no  jurisdic- 
tion. 

776]  *In  the  second  place,  nothing  at  all  was  recovered  or 
preserved  by  means  of  that  suit.  For  at  the  time  when  the  deed 
was  executed  Mrs.  Jones  had  no  interest  but  a  mere  possibility, 
'which  she  could  not  convey.  If  she  had  been  a  fem^  sole  she 
might  have  been  bound  by  way  of  estoppel  by  the  statement  in 
the  deed  that  her  father  was  dead,  but  there  is  no  authority  for 
holding  a  married  woman  bound  bv  estoppel  in  such  a  case. 
She  did  not  even  profess  to  convey  the  estate,  but  only  her  "in- 
terest" in  it,  which  was  nothing.  The  suit  and  subsequent  re- 
conveyance were  therefore  entirely  useless. 
[The  Lord  Justice  James  referred  to  Crofts  v.  MiddUton  (').] 
Again  Mr.  Fiddcy  was  not  the  solicitor  at  the  time  when  the 
bill  was  filed,  nor  when  the  suit  was  dismissed.  He  cannot  be 
said  to  have  recovered  or  preserved  anything. 

Mr.  SouthffatCy  Q.C.,  and  Mr.  Cecil  Dale,  for  the  petitioner, 
were  not  6alled  on. 
Mr.  Pace,  for  Mr.  and  Mrs.  Jones. 

Sir  W.  M.  James,  L.J. : 

In  this  case  several  points  have  been  raised  and  argued  which 
have  no  real  bearing  on  the  question  at  issue.  A  solicitor  asks 
for  a  declaration  that  he  has  a  charge  on  some  property  recov- 
ered in  a  suit  in  which  he  was  employed,  and  the  respondent 
says  that  he  recovered  nothing  whatever,  because  the  suit  was 

Sractically  useless.  The  solicitor  was  employed  by  Mr.  and 
[rs.  Jones  for  the  purpose  of  getting  rid  of  a  deed  which  Mrs. 
Jcmes  had  executed,  and  by  which  she  was  bound  as  fully  and 
effectually  as  if  she  had  been  ^feme  sole.  By  the  deed  she  pur- 
ported to  convey  all  her  interest  in  the  property,  and  it  contained 
a  statement  that  her  father  was  dead.  It  is  not  necessary  now 
to  decide  what  is  the  effect  of  a  married  woman  making  a  state- 
ment of  that  nature  in  a  deed,  but  I  apprehend  that  when  the 
point  comes  to  be  decided  it  will  be  held  that  it  has  exactly  the 
same  effect  as  if  she  were  a  feme  sole.    However,  the  suit  was 

0)  8  D.  M.  &  G.,  192. 
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carried  on,  and,  as  it  seems  to  me,  for  the  benefit  of  Beinrich, 
who  was  the  purchaser ;  and  then  *by  a  compromise,  the  [777 
bill  was  dismissed  and  a  reconveyance  made  which  was  really 
for  the  benefit  of  the  purchaser.  Under  these  circumstances,  I 
am  of  opinion  that  the  property  was  property  recovered  by  the 
/nstrumentality  of  the  solicitor.  It  was  freed  from  that  charge, 
incumbrance,  or  cloud  which  affected  it,  by  the  suit ;  and  there- 
fore the  solicitor  is  entitled  to  the  charge  he  asks  for.  I  can  see 
no  diflference  between  the  position  of  the  plaintifls  and  the  pur- 
chaser. He  knew  that  there  was  a  pending  suit,  and  that  coats 
must  have  been  incurred  in  it,  and  he  ought  to  have  inquired 
whether  the  solicitor  had  been  paid ;  at  all  events,  the  purchaser 
ought  not  to  stand  in  the  waj*  of  the  solicitor's  right  to  a  charge. 
I  am  therefore  of  opinion  that  the  order  was  right;  and  the 
appeal  must  be  dismissed  with  costs. 

Sir  G.  Mbllish,  L.J.,  concurred. 

Solicitors:  Messrs.  Wilkinson^  ^  Howhit;  Mr.  Fiddey. 

See  note  2  Eng.  Rep.,  628.  selves  from  the  suit  during  its  con- 
It  has  recently  been  held  hj  the  New  tinuance,  shoald  produce  tne  deeds, 
York  Common  Pleas,  at  Special  Term,  &c.,  and  deposit  them  in  the  Master's 
that  a  settlement  of  a  suit  by  the  parties  office  it  was  objected  by  the  solicitors. 
was  good  unless  made  coUusively  and  that  there  were  certain  costs  due  their 
in  fraud  of  the  attorney's  rights:  that  predecessors,  prior  to  the  commence- 
before  entry  of  judgment,  the  attorney  ment  of  the  suit,  which  had  already 
lias  no  lien  and  the  parties  can  settle  been  taxed ;  that  the  deeds,  &c.,  had 
without  consent  of  their  attorneys,  come  into  their  possession  prior  to  the 
Wade  y.  Orton,  12  Abb.,  N.S.,  444.  suit,  and  that  they  had  consequently  a 
In  Wdsk  y.  Hole,  1  Douglas,  238,  it  lien  upon  them ;  the  C'ourt,  nevertheless. 
was  held  that  the  attorney  in  order  to  ordered  their  production."  The  cases 
protect  himself,  in  an  action  of  tort,  are  reviewed  in  a  note  to  this  case :  see 
should  give  the  adverse  party  notice  alBo6V>;/»m6T<?^v.  Payn^<77i,l  Swanst.,1 ; 
of  his  right  and  not  to  settle  with  his  Brassington  v.  Bramngton,  1  Sim.  and 
client.  Stu.,  455;  Lord  v.  Wormleigton,  1  Ja- 
It  is  somewhat  uncertain  when  and  cobs,  580 ;  Moir  v.  Mudie,  1  Sim.  and 
how  far  an  attorney  may  refuse  to  pro-  Stu.,  282 ;  CoUgrove  v.  Ufanley,  1  Turn, 
duce  papers  in  his  possession  on  which  and  Rubs.,  400;  Mount  ford  v.  Scott,  1 
he  hiui  a  lien.  In  Gregory  v.  Creswell,  Turn.  andRuss.,274 ;  ^edop  v.  Metea/f, 
(1  Holt's  Eq.,  17),  upon  motion  that  3  Myl.  and  Cr.,  183 ;  Cane  v.  Martin,  2 
solicitors  who   had  withdrawn  them-  Beav.,  584. 


L. JJ.,  July  2,  8, 11, 29, 1872. 

Bkattik  V,  Lord  Ebury. 

#  1868  B.,  257. 

[Law  Reports,  7  Chancery  Appeals,  777.] 

Misrepresentation  of  Fact  or  Law  —  LiabUity  to  make  good  Representation-^ 
Directors — Personal  Liability. 

Three  directors  of  a  railway  company  opened,  on  behalf  of  the  company,  an 
account  with  a  bank, and  sent  a  letter  signed  by  the  three  as  directors  requesting 
the  bank  to  honor  checks  signed  by  two  of  the  directors  and  countersigned  by  the 
secretaiT.  The  account  having  been  largely  overdrawn  by  means  of  such  checks. 
^e  bank  sued  the  company  at  law,  recovered  judgment  in  1805,  and  issued  an 

3  Enq.  Rep.  79 


626  CHANCERY  APPEALS.  [L  S. 

1872  Beattie  v.  Lord  Ebury.  LJJ. 

digit.  The  proceeds  being  insafficient  to  satisfy  tlie  debt,  the  bank  filed  a  bill 
to  make  the  directors  personally  liable: 

Ueld  (reversing  the  decision  of  Ba^on,  V.C.),  that  the  letter  did  not  make  the 
directors  personally  responsible  for  the  debt,  for  that,  assuming  the  letter  to  con- 
tain a  representation  that  the  directors  had  power  to  overdraw  the  acooant, 
and  such  representation  to  be  erroneous,  this  was  not  a  misrepresentation  of  fart 
which  the  persons  making  it  were  bound  to  make  good,  but  only  a  mistaken  re- 
presentation of  the  law ;  and.  moreover,  that  even  if  it  had  been  such  a  false  re- 
])re8entation  as  the  directors  were  bound  to  make  good,  the  bank  would  have  had 
778]  no  claim  against  theiti,  since  it  had  been  able  to  *enforce  the  same  reme- 
dies against  the  company  as  if  the  representation  had  been  true. 

SeinbUt  that  the  letter  did  not  involve  any  representation  that  the  directorB  had 
any  other  power  than  the  ordinary  powers  of  directors. 

In  18(54  a  negotiation  took  place  between  the  company  and  the  bank  as  to  the 
company  giving  security  for  the  overdrawn  account,  and  in  December,  1864,  the 
bank  manager  wrote  to  the  secretary  of  the  company,  "  I  am  directed  to  apply  to 
you  for  a  transfer  of  at  least  £20.000  of  the  unissued  preference  shares  into  the 
joint  names  of  myself  and  J.  A,  B.,to  be  held  for  the  bank  as  collateral  security, 
and  1  am  to  request  that  your  unissued  debentures  are  to  be  transferred  into  the 
same  names,  you  undertaking^  to  do  this  when  you  are  in  a  position  to  issue 
them."  The  secretary  replied  that  the  directors  assented,  and  had  directed  him 
to  allot  the  shares  to  the  bank  manager  and  J.  A.B.as  collateral  security.  In  the 
folio  win  jT  month,  the  company  having  sanctioned  the  issue  of  the  preference 
shares,  the  secretary  wrote,  "  1  am  now  prepared  to  place  the  shares  and  deben- 
tures named  in  y6\xr  letter  in  your  possession  as  collateral  security  to  the  bank. 
I  propose,  as  the  course  usually  adopted  in  such  cases,  to  register  the  shares  in 
the  names  of  two  of  the  directors  of  the  company,  who  will  execute  a  transfer  of 
them  to  you  and  J.  A.  B.  on  a  mutual  understanding  that  they  are  to  be  held  by 
you  only  as  collateral  security  for  the  debt  due  to  the  bank."  The  manager 
replied,  "  I  am  quite  prepared  to  accept  the  shares  and  debentures  as  collateral 
security  pending  your  disposal  of  them."  Preference  shares  were  accordingly 
issued  to  two  of  the  directors,  and  transferred  by  them  to  the  bank  manager  and 
J.  A.  B.,  and  debentures  jfiven  to  the  same  two  directors,  which  were  similarly 
transferred.  Nothing  had  been  paid  on  the  shares,  and  the  company  were  not 
yet  in  a  position  legally  to  issue  the  debentures. 

Held  (reversing  the  decision  of  Baeon,  V.C.),  that  the  above  circumstancea  did 
not  make  the  directors  personally  liable,  and  that,  on  the  construction  of  the  cor- 
respondence, the  directors  had  not  made  any  representation  that  the  shares  and 
debentures  were  valid  and  fully  paid  up  shares  and  debentures,  but  the  nature 
of  the  agreement  was  only  that  the  shares  and  debentures  should  be  placed  under 
the  control  of  the  bank,  so  that  when  they  were  taken  up  by  the  public  the  money 
paid  for  them  must  come  to  the  hands  of  the  bank. 

Gdlen  v.  Wright  (*),  Ricluirdson  v.  WUlinmson  ('),  and  Cherry  v.  Colonial  Bank 
of  Australasia  (*)  distinguished;  Rashdall  v.  Ford  (*)  approved. 

This  was  an  appeal  by  the  directors  of  the  Watford  and  Hick' 
mansworth  Railway  Company  from  a  decree  of  Vice-Chancel- 
lor Bacon^  who  had  held  them  personally  liable  for  a  debt  due 
from  the  company  to  the  Union  Bank  of  London, 

The  bill  was  filed  by  John  Beattie  and  John  Arthur  Barton^  the 
managers,  and  JohnChapmnn^  a  public  resristered  officer  of  the 
779]  *bank,  against  Lord  Ebury ^  the  Hon.  R.  A.  Capel^  the 
Hon.  R.  W.  Grosvenor,  Joseph  Qny,  and  J.  H.  Dillon^  five  of 
the  directors  of  the  Watford  and  Rickmansworth  Railway  Gom- 
panyy  Alexander  Forbes^  the  secretary,  and  the  railway  company 
itself. 

(')  8  E.  &  B.,  647.  (•)  T.aw  Hep.,  3  P.  C,  24. 

0  Law  Rep  ,  6  Q.  B.,  276.  '*)  Ibid.,  2  Eq.,  750. 
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B V  the  Watford  €0}d  Riclcmansworth  Ba'dway  Act^  1860,  passed 
on  the  Sd  of  July,  1860,  (23  &  24  Vict.  c.  cxi.),  it  was  enacted 
that  the  four  first  named  defendants,  with  four  other  persons, 
should  be  incorporated  by  the  name  of  the  Watford  and  Rick- 
mansworth  Bailway  Company  ;  and  the  same  eight  persons  were 
named  the  first  directors.  The  share  capital  of  the  company 
was  to  be  £40,000  in  4000  shares  of  XIO  each. 

Sect.  9  provided  that  the  company  might  borrow  on  mort- 
gage any  sum  not  exceeding  £13,000,  but  no  part  of  such  sum 
was  to  be  borrowed  until  the  whole  of  the  capital  should  have 
been  subscribed  for  and  one  half  paid  up. 

The  Union  Bank  were  appointed  the  company's  bankers ;  and, 
in  pursuance  of  a  resolution  passed  at  a  board  meeting  of  the 
company's  directors,  held  on  the  4th  of  July,  1860,  the  follow- 
ing letter  was  on  the  same  day  written  and  sent : 
"  To  the  directors  of  the  Union  Bank  of  Londony  or  their  mana- 
ger, at  the  TemplcBaf  Branchy  Chancery  Lane. 
"  Gentlemen, 

"  Watford  and  Eickmansworth  Bailway, 
"  Please  to  honor  the  cheques  of  this  company  signed  by 
two  of  the  directors,  and  countersigned  by  the  secretary. 

"  Joseph  Gary,  ^  Three  of  the  direc- 
^^  Beg.  Gapely  >  tors  of  the  above 
"  J.  Warwick.   )  company. 

"  Dated  this  4th  July,  1860." 

Early  in  1861  an  advance  of  £6000  from  the  bank  being  re- 
quested, the  bank  took  from  the  defendants.  Lord  Ebury^  Oipcl^ 
and  Gxry,  and  a  fourth  (then)  director,  Warwick^  a  letter  where- 
by the  writers  "  undertook,"  in  consideration  of  the  advance  of 
that  sum  by  the  bank,  *'  that  the  said  sum  of  £6000  and  interest 
shall  be  repaid  you  within  six  months  from  the  date  of  the  ad- 
vance, from  the  calls  due  on  the  shares  of  the  company," 

On  the  8th  of  August,  1861,  the  Defendant  Dillon  became  a 
♦director.  The  account  of  the  company  having  become  [780 
considerably  overdrawn,  Beattie^  as  manager  of  the  bank,  wrote 
on  the  10th  of  December,  1862,  to  the  solicitor  of  the  company 
to  say  that  he  had  been  instructed  by  the  directors  of  the  bank 
to  call  the  attention  of  the  company's  directors  to  the  large 
amount  owing  to  the  bank,  and  to  request  an  early  liquidation  ; 
and  he  asked  the  solicitor  to  obtain  the  signature  of  the  chair- 
man and  directors  to  a  form  of  guaranty,  which  he  enclosed, 
making  them  personally  liable  for  repayment  by  the  company 
of  what  was  due.  To  this  form  of  undertaking  the  railway 
directors  objected;  whereupon,  on  the  11th  of  December,  Mr. 
Beattie^  again  wrote,  saying  that  he  must  have  the  perso?ial 
guaranty  of  the  directors;  and  again,  on  the  12th  of  December, 
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lie  wrote,  "  My  application  to  you  on  the  10th  instant  was  not 
for  an  indemnity  by  the  company,  for  that  would  not  alter  my 
present  position  .  .  .  but  I  require  .  .  .  the  personal  under- 
taking of  every  director  to  hold  the  bank  harmless." 

After  this  JBeatiie  had  an  interview  with  the  five  first-named 
defendants,  and  on  the  19th  of  December,  1862,  he  wrote  to 
Lord  Ebury  as  follows : 

"  Watford  and  Ulckmansworth  Railway, 

"  My  Lord, —  I  have  to  thank  your  Lordship  and  the  direc- 
tors for  so  kindly  granting  me  an  interview ;  and,  in  compliance 
with  your  request,  now  beg  to  state  that  I  shall  be  obliged  by 
your  giving  directions  for  my  being  allowed  to  inspect  all  the 
books  of  the  company  bearing  on  cash  matters ;  also  that  I  may 
be  furnished  with  a  copy  of  the  share  register,  showing  the 
number  of  shares  issued,  with  the  amount  of  calls  in  arrear,  I 
have  further  to  request  that  the  upissued  shares  be  given  to  the 
bank  as  collateral  security,  and  that  your  board  will  undertake 
to  hand  to  the  bank  such  preference  shares  and  debentures  as 
you  may  obtain  authority  to  raise  in  next  session  of  Parliament." 

Of  the  same  date  there  appeared  the  following  entry  in  the 
directors'  minute  book : 

"  Mr.  Beaitie  attended  on  behalf  of  the  Union  Bank  to  make 
arrangements  with  regard  to  the  debt  due  to  the  bank,  and  a 
letter  was  subsequently  received  from  him  to  which  Mr.  Jeyes  " 
(the  then  secretary)  "  was  instructed  to  reply,  consenting  to  his 
application." 

781]  *Accordingly,  on  the  same  day,  the  secretary  replied, 
stating  that  instructions  had  been  given  to  allow  the  inspection, 
and  to  furnish  a  copy  of  the  share  register  showing  the  number 
of  shares  registered,  with  the  amount  of  calls  in  arrear;  and  the 
writer  continued :  "  My  directors  desire  me  to  assure  you  that 
all  unissued  and  all  preference  shares  and  debentures  to  be 
created  by  a  bill  about  being  introduced  into  Parliament  shall 
be  handed  to  your  bank  in  a  sufficient  amount  to  cover  the 
balance  now  due  upon  the  account  of  the  companv." 

On  the  13th  of  July,  1863,  was  passed  the  "  Watford  and  Rick^ 
mansworth  Railway  {Sale)  Act,  1863  "  (26  &  27  Vict.  c.  cxxxi.), 
intituled  "  An  Act  to  grant  further  powers  to  the  Watford  and  Rick- 
mansworth  Railway  Company."  The  Act,  by  its  preamble,  recited 
the  former  Act,  and  that  the  company  had  constructed  the  rail- 
way, and  that  the  same  had  been  opened  for  traffic ;  and  con- 
tinued :  , 

"  And  whereas  the  company  have  issued  the  whole  of  their 
shares,  and  none  thereof  have  been  forfeited,  and  the  company 
have  borrowed  and  now  owe  £13,000 ;  and  whereas  the  amount 


Vol.  VII.]  CHANCERY  APPEALS.  629 

Ljf.  Beattie  v.  Lord  Ebuiy.  1872 

which  the  company  are  authorized  to  raise,  by  shares  and  by 
borrowing,  is  insufficient  for  the  purposes  of  their  undertaking, 
and  it  is  expedient  that  they  be  authorized  to  raise  additional 
funds." 

It  was  then  enacted  (sect.  6)  that  the  company  might,  from 
time  to  time,  raise  (in  addition  to  the  sums  which  they  were 
already  authorized  to  raise)  any  further  sums  not  exceeding 
£30,000  by  the  creation  of  new  shares ;  and  might,  from  time  to 
time,  fix  the  amounts  and  times  of  payment  of  calls,  and  dispose 
of  such  shares  "on  such  terms  and  conditions,  not  being  less 
than  the  nominal  amount,"  as  might  be  resolved  upon ;  also 
(sect.  7)  that  the  company  might,  with  the  consent  of  shareholders 
thereby  prescribed,  attach  to  all  or  any  of  the  shares  to  be  created 
under  the  powers  of  the  Act  any  preferential  dividend ;  provided 
that  such  dividend  should  not  exceed  £5  per  cent,  on  the  amount 
for  the  time  being  paid  up  ;  any  deficiency  not  to  be  made  up 
out  of  the  profits  of  any  subsequent  year. 

It  was  also  (sect.  9)  enacted  that  all  such  new  shares  should 
be  offered  to  "  the  then  holders  of  shares  or  stock  in  the  com- 
pany;"  and  (sect.  12)  that  if  at  the  time  of  the  creation  of  new 
shares  the  existing  shares  or  stock  were  not  at  a  premium,  then 
such  new  shares  might  be  of  such  amount,  and  might  be  issued 
in  such  manner,  as  the  company  should  think  fit. 

By  sect.  16  the  company  was  empowered  to  borrow  on  mort 
gage  an  additional  sum  not  exceeding  £10,000,  but  no  part  of 
that  sum  was  to  be  borrowed  "  until  the  whole  of  the  additional 
capital  by  this  Act  authorized  to  be  raised  by  new  shares  it 
bovdjide  subscribed  for  or  taken,  and  one  half  thereof  is  paid  up, 
and  until  the  company  shall  prove  to  the  justice  who  is  to 
certify  .  .  .  before  he  so  certifies,  that  all  such  additional  capital 
has  been  subscribed  for  or  taken  bond  fde^  and  is  held  by  the 
subscribers  or  their  assigns,  and  that  such  subscribers  and  their 
assigns  are  legally  liable  for  the  same;  and  by  sect.  17  it  wa? 
provided  that  all  existing  mortgages  should  have  priority. 

On  the  same  day  the  following  letter  was  signed  and  sent : 

"25,  Purlianieni  Street^  Westminsterj  S.  W.. 
"  13th  July,  1863. 
*'  Dear  Sir, —  We,  the  undersigned,  as  directors  of  the  Wafford 
and  JRickmansworih  Railway^  agree  to  become  personally  respon 
sible  to  the  Union  Bank  to  the  extent  of  £4000,  now  required 
for  the  claims  due  on  the  company. 

"  To  J.  Beaiiie,  Esq.  "  Ebury. 

"  Union  Bank^  Temple  Bar.  "  Joseph  Gary. 

<*  F.  F.  Jeyes,  Secretary. '^ 
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On  the  22d  of  January,  1864,  Beattie  wrote  as  follows  to  the 
defendant  Forbes^  who,  in  the  the  previous  November,  had  be- 
come, and  then  waB,  the  secretary  of  the  company : 

"In  the  month  of  March  last,  under  permission  of  the  direc- 
tors, I  endeavored  to  unravel  the  accounts  of  this  company,  with 
a  view  to  finding  out  what  had  become  of  the  large  amoaut  of 
cash  drawn  from  this  bank.  After  several  attempts  I  gave  the 
matter  up  for  the  time,  and  relying  upon  the  promises  of  the 
board  that  the  bank  debt  should  be  the  first  charge  upon  the 
preference  shares  and  debentures,  about  to  be  raised  by  a  bill 
then  in  Parliament,  I  have  been  anxiouslv  waiting  some  com- 
Tnunication  for  months  in  fulfilment  of  this  promise,  and  in  de- 
fault of  the  same  I  have  to  ask  you  to  call  an  early  meeting  of 
783]  the  directors  for  the  *purpose  of  covering  my  debt  with 
such  an  amount  of  shares  and  debentures,  as  collateral  security^ 
as  may  be  snfiicient." 

On  the  26th  of  February,  1864,  Forbes  wrote  to  Beattie^  stat- 
ing that  the  coupons  for  the  half  year's  interest  due  on  the  Ist 
of  March  on  the  company's  mortgage  deeds  would  be  presented 
at  the  bank,  and  requesting,  on  behalf  of  the  directors,  the 
manager  to  give  in^ructions  that  they  might  be  paid,  debiting 
the  company  with  the  various  amounts,  as  on  previous  occasions. 

From  the  minute  book  it  appeared  that  the  amount  of  the 
coupons  being  about  £825,  on  the  same  26th  of  February  a 
resolution  was  passed  by  the  company's  directors  that  for  that 
sum  *'  the  undersigned  directors  do  hereby  give  their  personal 
guaranty.  "JE!&wry,  ^ 

^^  Joseph  Gary  J  >  Directors. 
''Reg.  Capel,   ) 

"'  AUx.  ForbcSy  Secretary." 

In  answer  to  the  last  mentioned  letter,  Beatlie^  on  the  27th, 
wrote  to  say  he  could  not  pay  the  interest  on  the  debentures 
without  the  personal  undertaking  of  the  directors;  and  on  the 
29th  Forbes  replied,  inclosing  the  required  undertaking,  the  re- 
ceipt of  which  as  "  a  personal  undertaking"  was  acknowledged 
by  Beattie. 

Throughout  the  same  year  repeated  applications  were  made 
on  behalf  of  the  bank  for  liquidation  of  the  debt. 

On  the  18th  of  ifovember,  1864,  Forbes  wrote  inclosing  to 
Beattie  a  guaranty.  This  was  in  the  form  of  a  letter  signed  by 
Lord  Ebury  and  Mr.  Dillon^  whereby  the  writers  requested  the 
manager  to  place  at  the  company's  credit  at  the  bank  the  sum 
of  £1000,  for  which  (they  said)  "  we  hereby  give  our  guaranty." 

At  length,  on  the  8th  of  December,  1^64,  Beattie  wrote  to 
Forbes  as  follows : 
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"  Dear  Sir, —  The  delay  in  settling  the  large  amount  due  to 
this  bank  causes  my  directors  considerable  uneasiness,  and  J 
have  been  directed  to  apply  to  you  for  a  transfer  of  at  least 
^20,000  of  the  unissued  preference  shares  into  the  joint  names 
of  myself  and  J.  A.  Barton^  Esq.,  of  2,  Princes  Street^  Mansion 
IIuus€y  to  be  held  for  the  bank  as  collateral  security ;  and  I  am 
to  request  at  the  same  *time  that  your  unissued  deben-  [784 
tares  are  to  be  transferred  to  the  same  names,  you  undertaking 
to  do  this  when  you  are  in  a  position  to  issue  them.  As  my  di- 
rectors meet  on  Wednesday  next  to  audit  the  accounts  of  this 
branch,  ijt  is  most  important  that  I  should  be  in  a  position  to 
report  that  their  wishes  had  been  complied  with,  requesting  you 
to  bring  this  before  your  board,  which  I  understand  has  a  meet- 
ing to-morrow.'* 

At  a  meeting  of  the  company's  directors  on  the  9th  of  Decem- 
ber, the  following  minute  was  entered  : 

"  Read  letter,  dated  the  8th  instant,  from  Mr.  Beaiiie,  the 
manager  of  the  Union  Bank^  stating  that  he  has  been  instructed 
to  apply  to  the  company  for  a  transfer  of  at  least  £20,000  of  the 
unissued  preference  shares  of  the  company  into  the  joint  names 
of  himself  and  John  Arthur  Barton^  Esq.,  of  No.  2,  Princes  Street^ 
Mansion  House,  to  be  held  for  the  bank  as  collateral  security  for 
the  debt  owing  from  the  company,  and  to  request  that  at  the 
same  time  the  company's  unissued  debentures  be  transferred  to 
the  same  names,  and  that  an  undertaking  be  given  to  them  that 
this  shall  be  done  when  the  company  are  in  a  position  to  issue 
shares  and  debentures.  Kesolved,  that  the  secretary  be  in- 
structed to  reply  to  Mr.  BeaUie^s  letter  that  his  suggestion  will 
be  complied  with." 

On  the  20th  of  December,  1864,  Forbes  wTote  to  Beattie  as 
follows : 

"  Dear  Sir, —  I  submitted  your  letter  of  the  8th  instant  to  the 
directors,  and  I  am  instructed  to  inform  you  that  they  will  have 
no  objection  to  carry  out  the  arrangement  you  suggest,  and  have 
instructed  me  to  allot  the  shares  you  name  to  Mr.  Barton  and 
yourself,  to  be  held  by  you  as  collateral  security  for  the  debt 
owing  to  the  bank."  The  letter  concluded  by  expressing  regret 
for  the  delay  which  had  occurred. 

On  the  28th  of  December,  1864,  Mr.  Alexander  Dobie,  solicitor 
to  the  Union  Bank^  addressed  a  letter  to  the  secretary  of  the 
company,  pressing  for  payment  of  "  the  long  outstanding  and 
large"  amount  due,  and  threatening  proceedings. 

On  the  same  28th  of  December,  1864,  a  general  half-yearly 
meeting  of  the  company  was  held,  at  which  it  was  resolved 
**  that  the  directors  be  and  are  hereby  authorized  to  issue  the  new 
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785]  preference  *capital,  £30,000,  in  shares  bearing  dividends 
at  the  rate  of  £5  per  cent,  per  annum,  subject  to  the  conditions 
of  the  Act  of  1863,  and  to  the  regulations  of  the  company;  and 
that  the  shareholders  already  on  the  books  of  the  company  shall 
be  oftered  allotments  prior  to  the  disposal  of  the  shares  other- 
wise by  the  directors ; ''  should  they  decline,  and  the  suiplns 
share  remain  unallotted,  then  that  the  directors  be  authonzed 
to  sell,  cancel,  ^'or  otherwise  dispose  of  the  same  in  sncb  a 
manner  as  they  may  deem  most  advantageous  to  the  company, 
and  may  also,  in  like  manner,  dispose  of  the  debentures," 

On  the  3d  of  January,  1865,  Forbes  wrote  to  Beattie  as  follows : 
''  Reverting  to  the  proposal  contained  in  your  letter  of  the 
8th  ult.,  and  to  its  acceptance  by  my  directors,  conveyed  to  you 
hy  my  lettter  of  the  20th  ult,  I  have  now  to  acquaint  you  that 
the  issue  of  the  new  preference  shares  having  been  finally  sanc- 
tioned at  the  half  yearly  meeting  of  the  company,  held  on  the 
28th  ult.,  I  am  now  prepared  to  place  the  shares  and  debentures 
named  in  your  letter  in  your  possession,  as  collateral  security  to 
the  bank  for  the  debt  owing,  pending  some  more  definite,  and  I 
trust  speedy,  arrangement  for  the  liquidation  of  that  debt.  I 
propose,  as  the  course  usually  adopted  in  such  cases,  to  register 
such  shares,  &c.,  in  the  names  of  two  of  the  directors  of  the  com- 
pany, who  will  execute  a  transfer  of  them  to  you  and  Mr.  Barton^ 
on  a  mutual  understanding  that  they  are  to  be  held  by  you  only 
as  collateral  security  to  the  bank.  On  hearing  from  you  that 
you  agree  to  this,  the  shares  and  debentures  shall  at  once  be 
prepared  and  sent  to  you." 

Beaiiie  replied  on  the  9th  : —  "In  reply  to  your  letters  of  the 
3rd  and  9th  inst.,  I  beg  to  say  lam  quite  prepared  to  accept  the 
shares  and  debentures  as  collateral  security  pending  your  dis- 
posal of  them.  In  no  other  light  would  they  be  talcen  by  the 
bank." 

On  the  18th  of  January,  1865,  it  appeared  from  the  minute 
book  that  at  a  board  meeting  of  the  company's  directors  propo- 
sals were  submitted  for  sealing  the  below  mentioned  preference 
shares  and  mortgage  deeds,  "  to  be  lodged  with  the  Union  Bank 
as  a  collateral  security  for  the  debt  owing  by  the  company,  in 
accordance  with  the  suggestion  in  Mr.  Beattie^s  letter  of  the  8th 
of  December,  and  agreed  to  by  the  board's  resolution  of  the 
9th." 

786]     *"  Twenty  certificates  for  £1000,  representing  prefer- 
ence shares,  Nos.  1  to  2000,  for  £10  each. 

"  Ten  mortgage  deeds,  16  to  25,  for  £1000  each,  due  the  Ist 
of  March,  1870,  with  coupons  attached,  for  interest  due  thereon 
half-yearly. 
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"  All  the  above  shares  and  deeds  issued  to  Lord  Ebury  and 
Mr.  Dillon:' 

"  Submitted  also  two  deeds  of  transfer,  conveying  the  above 
shares  and  debentures  from  Lord  Ebury  and  Mr.  Dulon  to  John 
Beattie  and  John  Arthur  Barton^  such  deed  to  be  executed  by 
Lord  Ebury  and  Mr.  Dillon  in  accordance  with  the  arrange- 
ment made  with  Mr.  Beattie. 

Resolved  that  the  share  certificates  and  mortgage  deeds  above 
particularized  be  sealed. 

"  The  documents  were  accordingly  sealed  and  attested. 

"  Resolved,  also,  that  deeds  of  transfer  conveying  these  deeds 
and  shares  to  Mr.  Beattie  and  Mr.  -Bar/on  jointly,  to  be  held  by 
them  as  collateral  security  for  the  bank  debt,  be  executed  by 
the  chairman  and  Mr.  Dillon. 

"  The  deeds  were  accordingly  executed  and  attested. 

*'  Resolved,  that  the  deeds  and  share  certificates  be  now  for- 
warded to  Mr.  Beattie  as  collateral  security  for  the  debt  owing 
to  the  bank,  as  arranged  between  him  and  the  secretary,  and  in 
pursuance  of  Mr.  Beattie^ s  letter  of  the  8th,  and  the  secretary's 
reply  of  the  20th  of  December.  " 

On  the  same  18th  of  January,  1865,  Forbes  wrote  to  Beattie  as 
follows: 

"  In  pursuance  of  the  arrangement  suggested  by  your  letter  of 
the  8th  ult.,  and  agreed  to  on  the  part  of  the  directors  of  this 
company  by  my  letter  of  the  20th  ult.,  I  have  now  the  pleasure 
to  forward  you  herewith  the  undermentioned  preference  share 
certificates  and  mortgage  deeds  standing  in  the  names  of  Lord 
Ebury  and  Mr.  •/.  W.  Dillon^  two  of  our  directors,  accompanied 
by  deed  of  transfer  executed  by  the  above  gentlemen  in  favor  of 
yourself  and  Mr.  J.  A.  Barton,  to  whom  the  said  debentures  are 
assigned  as  collateral  security  for  the  debt  owing  to  the  Uniori 
Bank  of  London  by  this  company,  viz.,  twenty  certificates  of 
£1000  each,  *repre8enting  5  per  cent,  preference  shares,  [787 
Nos.  1  to  fiOOO  for  £10  each  ;  ten  mortgage  deeds  for  £1000  each, 
numbered  respectively  16  to  25,  bearing  interest  at  £5  per  cent, 
from  the  1st  inst.,  until  the  date  of  the  expiration  of  the  deeds 
on  the  Ist  of  March,  1870,  and  for  the  payment  of  which  in- 
terest ten  coupons  payable  half-yearly  on  the  1st  of  March  and 
1st  of  September  in  each  year  are  attached  to  each  deed." 

Each  of  the  certificates'  inclosed  in  the  last-iinentioned  letter 
certified  that  Lord  Ebury  and  Dillo7i  were  the  proprietors  of  the 
ten  preference  shares  numbered  — to  — of  the  company,  nothing 
being  stated  as  to  the  amount  paid  up.  By  each  mort- 
gage,  which  was  under  the  seal  of  the  company,  it  was  wit- 
uessed  that  in  consideration  of  £1000  paid  to  them  by  Lord 
3  Eno.  BfiP.l  80 
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Eburyeind  Dillon  the  company  assigned  to  Lord  Ebury  SindlHllotiy 
their  executors,  administrators,  and  assigns,  the  undertaking, 
and  all  the  rates,  tolls,  and  sums  of  money  arising  by  virtue  of 
the  two  Acts  of  Parliament,  until  the  said  sum  of  £1000  and 
interest  from  the  1st  of  January,  1865,  at  the  rate  of  X6  per 
cent,  should  be  satisfied  ;  the  principal  sum  to  be  paid  on  the 
1st  of  March,  1870.  Attached  to  each  deed  were  ten  coupons 
for  interest. 

The  deeds  of  transfer  of  the  shares  and  the  mortgages  were 
in  the  common  form. 

A  letter  acknowledging  the  receipt  of  these  documents  "  to 
be  held  as  a  collateral  security  for  the  debt  owing  to  the  bank," 
was  on  the  same  18th  of  January  sent  by  Beattie  to  Forbes;  and 
on  the  30th  of  January'  Beattie  and  Barton  returned  the  transfers 
executed  by  them,  with  a  request  that  they  might  be  registered. 

On  the  4th  of  February,  Forbes  sent  to  Beattie  certificates  of 
transfer  for  the  shares  and  debentures.  Indorsed  on  the  back 
of  each  was  the  following  memorandum  : 

*'  Notice. 
"  The  preference  shares  "  (or  "  mort^^age  deeds,")  "  within  re- 
ferred to,  are  transferred  to  Mr.  John  Beattie  and  Mr.  John 
Arthur  Barton^  to  be  held  by  them  as  collateral  security  for 
moneys  owing  by  the  Watford  and  Rickmansworth  Bailway  Com- 
pan//  to  the  Union  Bank  of  London^  and  the  holders  thereof  are 
not  entitled  to  vote  at  meetings  of  the  company,  or  to  use  these 
788]  shares  "  (or  "  are  not  entitled  *to  use  these  deeds,")  "  in 
any  other  way  than  as  such  collateral  security  for  the  said 
moneys  owing  to  the  said  Uniori  Bank  of  London." 

The  certificate  of  a  justice  required  by  the  16th  section  of  the 
Act  ot  1863  had  never  been  obtained,  and  the  company  at  the 
time  of  these  transactions  had  not  any  authority  to  borrow 
money  on  debentures.  The  security  thus  given  to  the  bank  was 
therefore  not  available. 

The  bank  subsequently  brought  an  action  against  the  com- 
pany, and  on  the  25th  of  March,  1865,  judgment  was  signed  for 
i:32,408  6s.  9d.  On  the  25th  of  December,  1865,  the  directors 
served  a  notice  on  the  bank  claiming  a  lien  personally  on  the 
deposited  securities.  On  the  8th  of  January,  1866,  an  elegit  was 
issued  under  which  was  realized  £212  185.  4rf.  The  directors 
also  paid  the  sums  for  which  they  had  made  themselves  liable 
by  written  guaranties,  but  there  remained  a  large  sum  due  to 
the  bank. 

On  the  8rh  of  August,  1868,  the  bill  in  the  present  cause  was 
filed  to  make  the  five  directors  personally  liable  for  the  sum  due 
"U)  tlio  bank,  to  have  the  transter  of  the  shares  and  debentures 
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cancelled,  and  to  have  the  names  of  Beattie  and  Barton  removed 
tronn  the  register  of  shareholders. 

Vice-Chaucellor  Bacon  made  a  decree  directing  an  account 
ot  what  was  due  from  the  company  to  the  bank,  and  declaring 
the  directors  personally  liable  to  pay  to  the  bank  what  was  due 
from  the  company  to  the  bank.  The  decree  went  on  to  direct 
the  transfers  of  the  shares  and  debentures  to  be  cancelled,  and 
•the  names  of  Beattie  and  Barton  to  be  taken  off  the  register  of 
shareholders  (*). 


(')  1872.  Mar.  6. 
Sir  Jambs  Bacon,  V.C.  : 

This  suit  ia  brought  by  the  Union 
Bank  of  London,  and  persons  who  re- 
present the  interest  of  that  bank,  against 
five  of  the  directors  of  the  Watfo^rdand 
Jiickmanaworth  RaUtcay  Comvany,  the 
secretary,  and  the  company.  The  plaint- 
iflfe  seek  to  enforce  the  payment  bv  the 
directors  of  a  sum  of  upwards  of  £20,000, 
and  they  further  ask  that  certain  de- 
bentures and  certain  transfers  of  shares 
in  the  company,  which  have  been  made 
to  and  in  the  names  of  tlie  first- named 
plaintiffs,  may  be  cancelled,  and  that  the 
names  of  the  same  plaintiffs  may  be  re- 
moved from  the  register  of  shareholders. 

These  several  heads  of  relief  arise  out 
of  the  series  of  transactions  stated  in 
the  pleadin;^  and  evidence  ;  but  as  they 
are  different  in  kind,  and  depend  upon 
somewhat  different  considerations,  it 
appears  convenient  to  deal  with  them 
separately. 

The  railway  company  was  incorpo- 
rated by  the  "  Watford  and  Bickman»' 
tDorth  UaUway  Act,  1860,"  and  in  that 
Act  the  first-named  five  defendants 
(except  the  defendant  Dillon),  were 
with  other  persons  named  as,  and  the 
same  four  defendants  ever  since  and  the 
defendant  DiUon^since  his  appointment 
in  August,  1861,  have  continued  to  be, 
directors  of  the  company. 

The  Union  Bank  were  appointed  and 
acted  as  the  bankers  of  the  company, 
and  on  the  4th  of  July,  1860,  the 
directors,  at  a  board  meeting,  resolved 
that  all  checks  should  be  signed  by 
two  directors,  and  countersigned  by  the 
secretary  for  the  time  being.  In  pur- 
suance of  this  resolution,  three  of  the 
directors  signed,  and  there  was  trans- 
mitted to  the  bank  an  order  or  authority 
in  these  terms:  —  [His  Honor  read  the 
authority  as  stated  above-  ] 

Checks  were  accordingly  drawn  in 
the  manner  specified,  and  were  paid  by 
ihe  bftQ]( ;  and  ia  the  rosult  a  very  large 


sum  became  due  to  the  company.  Many 
communications  took  place  between 
the  manager  of  the  bank  and  the  direct- 
ors with  reference  to  this  account ;  the 
bank  desiring  payment  of,  or  security 
for,  the  sums  due  to  them,  and  the 
directors  not  having  the  means  of  com- 
plying with  the  requests  of  the  bank, 
the  available  resources  of  the  company 
being  then  all  exhausted. 

Now  it  is  upon  this  state  of  things 
that  the  bank,  in  the  first  instance, 
found  their  claim  against  the  directors. 
The  bank  insiiit  that  the  written  au- 
thority to  which  I  have  referred 
amounted,  in.  effect,  though  not  in 
express  terms,  to  a  representation  by 
the  directors  that  the  company  were 
legally  empowered  to  borrow  or  take  up 
the  sums  which  had  been  drawn  for  by 
the  checks,  and  that  the  company 
would  pay  such  amount  as  might  be- 
come due  in  respect  of  them  ;  and  that, 
inasmuch  as  the  company  had  failed  to 
fulfil  their  engagement,  the  directors, 
upon  whose  authority  the  advances 
were  made  by  the  bank,  are  now  per- 
sonally liable  to  pay  the  debt,  and 
make  good  the  default  of  the  company ; 
and  that,  in  this  view  of  the  case,  it  is 
wholly  immaterial  whether  the  com- 
pany were  or  were  not  legally  compe- 
tent to  borrow  moneys  beyond  the 
amount  limited  by  their  Act  of  incor- 
poration. 

The  other  head  of  relief  which  the 
plaintiffs  advance  requires  a  fuller  state- 
ment. The  Act  of  1860  authorized  the 
company  in  the  usual  manner  to  raise 
a  capital  of  £40,000  by  the  issue  of 
4000  £10  shares,  and  to  borrow  £18.000 
on  mortgage  or  bond.  Before  the  end 
of  1862  the  company  had  constructed 
the  railway,  had  issued  all  but  600  of 
the  shares,  had  exercised  their  borrow 
ing  powers,  and  were  moreover  very 
considerably  in  debt.  It  was  necessary 
therefore,  for  them  to  apply  to  Parlia. 
ment  for  authority  to  raise  additional 
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789]     *The  directors  appealed. 

Sir  jRoundell  Palmer^  Q.C.,  Mr.  -PVy,  Q.C.,  and  Mr.  Speedy  for 
the  appellants : 

As  to  the  letter  of  the  4th  of  July,  1860,  it  is  clear  that  the 


sums  ;  and  acwjrdingly  a  bill  had  been 
prepared  by  them  for  this  purpose. 

Matters  stood  thus  when,  in  Decem- 
ber, 18()2,  the  manager  of  the  bank 
pressed  the  directors  for  payment  of  the 
amount  due,  and,  after  an  interview 
with  the  five  tirst-named  defendants, 
ho  wrote  to  them  a  letter  on  the  19th 
of  December  containing  this  passage : — 
[His  Honor  read  the  request  con- 
tained in  tlie  letter  set  out  above.]  At 
a  meeting  of  the  directors  held  on  the 
19th  of  December  the  receipt  of  this 
letter  was  acknowledgcxi  by  them,  and 
their  then  secretary  was  instructed  to 
reply  to  the  manager,  consenting  to  his 
application.  The  secretary  did  so  reply, 
and  in  his  letter  said:  —  [His  Honor 
read  the  passage  extracted  above.] 

The  only  shares  which  then  remained 
unissued  were  600  ordinary  shares,  and 
which  were  afterwards  allotted  to  and 
registered  in  the  name  of  the  manager, 
the  plaintiff,  Mr.  BeattU ;  but  upon 
his  finding  that  such  allotment  and 
vegistration  had  exposed  him  to  per- 
sonal liability,  and  did  not  constitute 
such  collateral  security  to  the  bank  as 
he  had  by  his  letter  applied  for,  he 
filed  a  bill  against  the  directors,  and  the 
company,  to  have  his  name  removed 
from  the  register.  In  that  suit  a  decree 
was  made  m  January,  1809,  by  which 
he  was  declared  not  to  be  a  shareholder, 
and  his  name  was  removed,  as  he  had 
prayed.  It  is,  therefore,  unnecessary 
to  refer  further  to  this  topic. 

In  July,  1863,  the  company  ob- 
tained another  Act  of  Parliament :  [His 
Honor  referred  to  the  preamble  of  the 
statute,  and  to  the  clauses  relating  to 
shares  and  mortgages.  These  will  be 
found  extracted.  His  Honor  con- 
tinued :] 

Nothing  further  having  been  done 
respecting  the  bank's  debt,  in  January, 
1864,  the  manager  wrote  to  the  defend- 
ant, Forbes  (who  had  then  become  the 
secretary  of  the  company)  to  the  effect 
that  he  had  been  relying  upon  the  pro- 
mise of  the  board,  and  asking  the  secre- 
tary to  call  an  early  meeting.  [The 
letter  of  the  22d  of  January,  1804,  is 
stated  above.] 

The  directors  and  the  secretary  pro- 


mised to  do  what  was  thos  required, 
but,  delay  having  ensued,  the  manager, 
on  the  8th  of  December,  1864,  wrote 
again  to  the  secretary,  thus: — [His 
Honor  read  the  letter,  the  minute 
embodying  the  resolutions  paased  on 
the  0th  of  December,  and  Mr.  Forbes* 
letter  of  the  20th  of  December,  1864.] 

At  about  the  same  date  Mr.  DwU, 
the  solicitor  to  the  bank,  wrote  to  the 
secretary,  requiring  immediate  payment 
of  the  amount  due  by  the  company  to 
the  bank,  and  threatening  legal  pro- 
ceedings. This  fact  the  secretary  com- 
municated to  the  directors  at  their 
board  meeting  held  on  the  28th  of 
December,  1864.  He  informed  them 
also  that  he  had  duly  carried  out  the 
intentions  of  the  boanl,and  had,  on  the 
9th  instant,  written  to  Mr.  BeaUie  the 
letter  of  the  20th  of  December  just  n^ 
ferred  to.  Whereupon  the  directom 
resolved  :  —  [His  Honor  read  the  reso- 
lution of  the  28th  of  December.  1864» 
also  the  letters  of  the  3rd  and  9th  of 
January,  1865,  the  resolution  of  the 
directors,  and  the  two  letters  of  the 
18th  of  January,  1865 ;  and  described 
the  form  of  the  documents  which  were 
sent  on  that  day.] 

The  manager  "having  required  certi- 
ficates of  the  registry  on  the  company's 
books  of  the  transfer  of  the  debentures 
and  shares,  Mr.  Forbes,  on  the  4th  of 
February,  1865,  sent  to  the  manager 
certificates  in  this  form,  indorsing  upon 
each  of  them  a  notice  showing  the  pur- 
pose for  which  they  had  been  trans- 
ferred : — [His  Honor  read  the  form  of 
certificate  and  the  indorsement  as 
above.] 

In  the  share  register  of  the  company 
these  shares  were  entered  as  belonging 
to  "liord  Ebury  and  Mr.  IHUon/' 
with  this  memorandum  (see  above). 
The  mortgages  were  also  entered  in  the 
company's  register  with  this  note  (see 
the  note  above). 

Neither  at  this  nor  at  any  other 
time  had  the  certificate  of  the  justice, 
required  by  the  16th  section  of  the  Act 
of  1868,  been  obtained,  nor  was  the 
company  authorized  to  borrow  any  sum 
whatever  on  mortgage. 

On  the  25th  of  December,  1965,  the 
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*bank  never  considered  it  a  guaranty,  for  they  took  after-  [790 
wards  several  limited  personal  guarantees  from  directors,  which 


Bolicitors  for  the  directors  served  upon 
the  bank  and  their  manager  the  follow- 
ing notice  :  "  In  the  name  of  all  the 
directors  we  are  instructed  to  give  you 
notice  that  in  consequence  of  certain 
arrangements  which  had  been  entered 
into  between  the  Watford  and  JRick- 
fnanmoarth  Bailtrap  Company  and  Lord 
Ehury,  Joseph  Vary,  Esq.,  and  the  other 
directors,  those  gentlemen  now  claim  a 
lien  upon  the  preference  shares  and  de- 
bentaresof  the  company  now  on  deposit 
at  the  Union  Bank,  subject  to  any  prior 
lien  or  claim  the  bank  may  have  thereon. 
And  they  further  give  you  notice  that 
upon  payment  of  the  sums  in  respect 
of  which  vou  now  hold  the  same  as 
security,  they  will  require  you  to  cause 
the  said  preference  shares  and  deben- 
tures to  be  transferred  into  their  joint 
names,  or  to  such  person  or  persons  as 
they  shall  jointly  nominate." 

I  believe  I  have  now  stated  all  the 
transactions  which  are  material  to  the 
subject  of  this  suit.  There  have  been 
various  other  proceedings  between  the 
bank  and  the  company.  The  bank 
brought  an  action,  and  in  March,  1865, 
obtained  judgment  against  the  com- 
pany for  £32,408;  but  the  debt  is 
disputed  in  a  suit  referred  to  in  the 
pleadings,  and  which  is  still  pending. 
Subsequently  a  sum  of  £9436  was  paid 
by  some  of  the  directors  in  respect  of  a 
direct  personal  liability  incurred  by 
them.  A  writ  of  elegit  was  afterwards 
issued  by  the  company,  upon  which  a 
sum  of  £212  was  recovered.  But  there 
remains  due  to  the  bank  a  large  sum, 
as  the  plaintiffs  allege  and  as  the  de- 
fendants admit,  exceeding  £20,000,  in 
respect  of  their  advances ;  and  it  does 
not  appear  necessary  for  the  present 
purpose  to  advert  more  particularly  to 
these  matters. 

All  the  facts  I  have  hitherto  stated 
are  admitted  or  proved  in  evidence.  The 
defendants,  the  directors,  and  the  com- 
pany, and  Mr.  Forbes,  the  secretary, 
nave  answered  separately. 

The  directors,  against  whom  the 
principal  relief  is  prayed,  admit  that 
tlie  Union  Bank  "  became  the  bankers 
of  the  company,"  and  that  "  they  did  " 
but,  as  the  directors  say, "  well  know- 
ing what  were  the  powers  of  the  said 
company,  and  at  the  request  of  the  said 
company ,through  the  then  secretaryand 


solicitor,  F.  F.  Jepes,  and  the  directors 
of  the  said  company,  and  upon  checks 
signed  by  such  directors,  or  some  of 
them,  on  behalf  of  the  said  company, 
pay  various  sums  of  money  to  or  on 
beiialf  of  the  company,  and  for  the  pu  ;- 
poses  of  the  company;  and  all  of  the 
said  sums  were  duly  applied  to  the 
purposes  of  the  said  company  accord- 
ingly." Upon  these  grounds  it  has 
been  argued  on  behalf  of  the  directors 
that  they  did  not,  by  the  authority 
of  the  4th  of  July,  1860,  incur  any 
personal  responsibility.  On  the  part  of 
the  plaintiffs  it  is  contended  that  the 
bank  were  under  no  obligation  to  see  or 
to  inquire  into  the  ability  of  the  com- 
pany to  contract  a  debt  by  borrowing ; 
that  it  was  to  them  wholly  immaterial 
whether  the  company  could  validly 
contract  a  debt,  or  whether  they  had 
the  means  of  satisfying  the  debt  —  for 
that  the  written  authority  referred  to, 
acted  upon  as  it  was,  amounted  to  a  re- 
presentation by  the  directors  that  the 
company  were  enabled  to  contract 
the  debt  —  and  an  undertaking  that, 
being  contracted,  such  debt  should  be 
paid  —  and,  as  a  consequence,  that,  the 
debt  remaining  due,  the  directors,  upon 
whose  representation  in  was  contracted, 
are  personally  liable  to  pay  it. 

Many  cases  were  referred  to  in  the 
course  of  the  argument  for  the  purpose 
of  showing  that  persons  who  had  trusted 
companies  not  authorized  to  borrow  or 
to  contract  certain  other  forms  of  debt, 
must  bear  the  consequences  of  their 
own  want  of  caution,  and  remain  with- 
out any  enforceable  remedies  against 
such  companies  —  and  their  can  be  no 
question  that  such  is  the  well  esta- 
blished law.  But  I  take  it  to  he  no  less 
clear  that  if  any  agent,  or  any  other 
person  acting  on  behalf  of  a  company,  so 
acts  that,  without  any  words  to  that 
effect,  his  acts  amount  to  a  representa- 
tion that  he  has  authority  to  enter  into 
the  contract  upon  which  the  dealings 
which  may  be  in  question  are  based,  he 
incurs  a  personal  liability  to  make 
good  such  representation.  If  the  autho- 
rity to  draw  checks  had  been  under 
the  seal  of  the  company,  the  signature 
or  checks  by  the  directors  would  have 
exposed  them  to  no  personal  liability  — 
because  such  drawing  would  have  been 
merely  in  the  exercise  of  their  lawful 
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would  have  been  useless  if  this  letter  had  been  a  general  one. 

791]  A.  man  *i8  personally  liable  for  misrepresentation  if,  with- 

out  authority,  he  enters  into  a  contract  professedly  on  behalf 

ministerial  powere,  and  would  have  been 
referable  only  to  the  original  authority 
given  bv  the  company.  But  the  trans- 
action here  is  of  a  wholly  different 
character.    I  do  not  dwell  upon  what 


is  said  on  the  part  of  the  plaintiffs, 
that  the  bank  in  their  dealings  had 
reliance  upon  the  high  position  and  the 
reputation  for  honor  and  probity  of 
the  directors  —  because,  although  I  have 
no  doubt  that  what  is  so  said  is  perfectly 
true,  such  reliance  is  not  enough  of 
itself  to  impose  upon  the  persons  so 
trusted  a  legal  liability;  but,  since  it 
is  the  settled  law  that  persons  making 
representations  upon  which  others  are 
induced  to  deal  with  them  are  bound  to 
make  good  such  representations  to  their 
full  extent,  I  cannot  hesitate  to  say  that 
the  directors  have  personally  incurred 
that  liability  which  is  sought  to  be  en- 
forced  against  them  in  this  suit.  The 
authorities  for  the  principle  of  law  to 
which  I  have  last  referred  are  so  nume- 
rous and  so  well  known  (indeed  Collen 
V.  Wright  (8  E.  &  B.,  647)  and  many 
others  were  mentioned  in  the  course 
of  the  argument)  that  it  would  be  a 
useless  occupation  of  time  to  cite  them 
more  particularly.  There  are,  however, 
two  which  I  think  it  right  to  point 
attention  to.  The  first  is  Richardson 
V.  WiUiamson  (Law  Rep.,  6  Q.  B.,  276) 
in  which  it  was  decided  that  the  direct- 


sums  overdrawn  by  the  manager  sab- 
sequent  to  the  date  of  the  letter. 

Upon  these  authorities,  then,  I  think 
that,  in  respect  of  all  advances  made 
by  the  bank  after  the  4th  of  July.  1860 
the  defendants,  the  directors,  are  bound, 
by  reason  of  the  authority  of  the  4th  of 
July,  1860,  to  make  good  the  amount 
due  to  the  bank,  incurred  upon  the 
faith  of  that  authority. 

There  remain  to  be  considered  the 
facts  relating  to  the  transfer  to  the  two 
first-named  plaintiffs,  as  trustees  for 
the  bank,  of  the  preference  shares  and 
the  mortgages.  As  to  these,  the  plaint- 
iffs insist  tliat,  having  regard  to  the 
correspondence  and  the  documents  I 
have  mentioned,  the  defendants,  the 
directors,  and  their  secretary,  Mr.  FoH^es 
must  be  taken  to  have  represented  as 
facts  that  the  things  which  were  so 
transferred  were  good  and  valid  secu- 
rities for  the  whole  amount  of  the  debt 
which  was  due  at  the  time  of  the  trans- 
fer, and  which  still  remains  due — such 
facts  being  in  themselves  untrue,  and 
being  known  by  the  persons  so  repre- 
senting them  to  be  untrue.  The  de- 
fendants, on  the  other  hand,  contend 
that  the  plaintiffs  have  had  all  they 
ever  asked  for  or  expected;  that  the 
manager  in  the  first  instance  asked  for 
the  shares,  under  the  first  Act,  which 
remained  unissued,  and  that  this  re- 


ors  of  a  company  which  had  no  power    quest  was  complied  with ;  that  he  fur 


to  borrow  money,  had,  by  signing  a 
receipt  acknowledging  the  deposit  of 
money  with  the  comprfny,  to  be  repaid 
on  demand,  in  effect  represented  that 
they  had  authority  to  make  a  binding 
contract  on  behalf  of  the  company,  and 
had  become  personally  responsible  to 
repay  the  sum  so  received. 

The  other  is  Cheney  v.  Colonial 
Bank  of  Australattia  (Law  Rep.  8 
P.  C.  24),  where  two  of  the  directors 
of  a  mining  companv.  having  written 
to  a  manager  of  a  Lank  a  letter  in 
which  they  stated  that  they,  as  direc- 
tors, had  "  authorized  "  one  Clarke  '*  to 
draw  checks  upon  the  account  of  the 
said  company,"  and  the  company  dis- 
puting their  liability,  the  bank  brought 
an  action  against  the  directors,  in  which 
they  recovered  a  verdict,  which  was  ul- 
timately fixed  at  the  amount  which 
became  due  to  the  bank  in  respect  of 


ther  required  a  transfer  of  unissued  pre- 
ference shares,  to  be  held  as  collateral 
security,  and  unissued  debentures,  as 
soon  as  the  company  were  in  a  position 
to  issue  them,  and  that  such  last  men- 
tioned shares  and  debentures  were  duly 
transferred  to  him  ;  that  the  object  of 
the  bank  and  its  tru8t«es  was  to  obtain 
dominion  over  the  shares  and  deben- 
tures, BO  that  the  moneys  payable  in 
respect  of  them  could  not  be  'received 
by  the  company  without  the  knowledge 
of  the  bank,  and  so  that  such  moneys 
should  be  applied  in  reduction  of  the 
bank's  debt ;  that  for  this  purpose  the 
manager  required  that  "  forms  "  of  cer- 
tificates  and  mortgages  should  be  lodged 
in  his  hands  as  trustee  for  the  bank,  to 
be  held  by  him  as  collateral  security 
for  the  repayment  of  the  debt ;  that  he 
objected  to  the  shares  being  registered 
in  his  name,  and  required  that  they 
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of  another:   Collen  v.  Wright  (*) ;  but  if  he  enters  avowedly  as 
agent  into  a  contract  by  *whicn  his  principal  is  bound,  he  [792 

Id  this  state  of  circamstanceB,  the 


shoald  be  registered  in  the  names  of 
two  of  the  directors,  and  transferred  to 
him,  and  that  such  transfer  should  be 
lodged  with  him,  together  with  the 
before  mentioned  **  forms " ;  that  the 
bank  was  at  this  time  without  any 
security,  or  any  acknowledgment  of  the 
company's  indebtedness,  except  the 
debit  entries  in  the  company's  pass- 
book ;  and  that  the  manager  therefore 
urged  that  he  should  be  in  possession  of 
the  shares  and  debentures,  as  much 
by  way  of  acknowledgment  of  the  in- 
debtedness of  the  company  as  by  way 
of  security  for  the  debt. 

The  defendants,  the  directors,  fur- 
ther state  that,  the  matter  having  been 
discussed,  it  was  thought  fair  and  equit- 
able that  the  bank  should  have  the 
security  they  asked  for  in  respect  of 
their  debt;  that  the  defendants.  Lord 
JSbury  and  Mr.  Dillon^  permitted  their 
names  to  be  used  simply  as  trustees 
for  the  company ;  that  they  never  con- 
tracted to  become  honA  fide  proprietors 
of  the  shares  and  mortgages,  and  that 
it  was  understood  by  all  parties  that 
they  were  to  be  indemnified  and  held 
liarmless  by  the  company  and  the 
iMuik,  and  XhtX  they  should  incur  no 
responsibility  of  any  kind  either  to 
the  company,  the  bank,  or  their  trus- 
tees. They  deny  the  representations 
allefifed  by  the  plaintiffs  to  have  been 
made  to  them,  and  assert  that  the  bank 
and  their  trustees  were  aware  that  no- 
thing had  been  paid,  or  was  intended 
to  TO  paid,  by  Lord  Ebury  and  Mr. 
ViUon, 

The  statements  I  have  referred  to 
are  denied  by  Mr.  Beattie,  in  his  affi- 
davit made  in  the  cause,  and  are  affirmed 
by  the  answers  of  the  defendants,  the 
contents  of  which  are  verified  bv  their 
respective  affidavits.  None  of  the  wit- 
nesses have  been  cross-examined,  with 
the  exception  of  Lord  Ebury^  whose 
personal  recollection  of  the  matters  in 
dispute  appears  to  be  imperfect,  but 
who  has  i^mitted  that  the  advances 
were  made  upon  the  checks  of  the 
directors,  and  that  the  shares  and  mort- 
gages were  handed  over  to  prevent  the 
bank  from  taking  the  proceedings  they 
had  commenced  and  threatened  to  pur- 
sue, and  after  he  had  been  served  with 
%  writ  at  the  suit  of  the  bank. 


documentary  evidence,  and  that  of  the 
surrounding  circumstances,  is  all  that 
the  company  can  rely  upon.  On  the 
part  of  tlie  plaintiffs,  it  is  contended, 
that,  although  the  evidence  does  not 
amount  to  proof  of  a  verbal  or  personal 
representation  by  the  directors,  that  the 
transfers  were  good  securities,  yet  the 
documents  themselves,  the  coriespond- 
ence,  the  minutes  of  the  directors,  and 
the  acts  they  did.  have  the  effect  in  law 
of  fixing  upon  the  directors  a  liability 
to  make  good  the  representation  there  I  >y 
conveyed,  that  the  instruments  depo- 
sited were  good  collateral  security  for 
the  debt  due  to  the  bank. 

The  question  to  be  determined  is, 
therefore,  whether  this  contention  is 
well  founded,  or  whether  the  view  sug- 
gested by  the  directors  in  their  answer 
is  that  which  the  Court  ought  to  adopt. 
Now  I  must  say  I  find  it  impossible  to 
conclude,  from  the  undisputed  evidence, 
that  the  bank  or  their  manager  ever 
meant  to  be  satisfied  with  the  mere 
possession  of  "  forms  "  of  certificates  or 
mortgages,  or  with  anything  less  than 
available  and  substantial  security  for 
the  amount  admitted  to  be  due  to  them. 
With  a  large  debt  owing  to  them,  the 
payment  of  which  had  been  delayed, 
which  was  urgently  demanded  by 
them,  and  for  recovering  which  they 
had  taken,  and  threatened,  legal  pro- 
ceedings, the  directors  purport  to  cf)m- 
ply  with  their  demand  that  they  should 
be  put  into  possession  of  security  for 
their  debt.  For  this  purpose,  and  in 
order,  as  it  is  admitted,  to  avert  the 
threatened  proceedings,  documents 
which  are  called  by  the  name  of  *'  secu- 
rities," and-  by  no  other  name,  are 
handed  by  the  directors  to  the  bank. 
These  securities  consist  of  certificates 
of  shares  under  the  seal  of  the  com- 
pany, representing  that  Lord  Ebury 
and  Mr.  DiUon  were  "  the  actual  pro- 
prietors of"  those  shares.  There  is 
nothing  on  the  face  of  the  certificates 
to  express  or  imply  that  the  £10,  the 
amount  of  each  share,  had  not  been 
paid.  They  are  accompanied  by  formal 
transfers  under  the  hand  and  seal  of 
the  persons  who  were  stated  in  the 
certificates  to  be  "  the  proprietors  of '» 
the  shares.     Together  with  these  cer. 

(>)  S  E.  &  B,  647. 
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is  not  under  any  liability ;  and  even  where  he  had  no  authority 
he  is  not  liable  to  fulfill  the  contract,  but  is  only  liable  for  the 


tificates  are  the  mortgaj^s,  executed  in 
like  manner,  each  of  them  purporting 
to  be  made  in  consideration  of  £1000 
paid  to  the  company,  acknowledged  by 
the  company's  seal,  and  confirmed  by 
the  signature  of  the  secretary ;  and  the 
transfers  of  these  mortgages  are  also 
executed  by  the  two  directors;  each 
and  every  of  these  things  having  been 
resolved  upon  and  done  by  the  direct- 
ors at  their  board  meeting.  At  a  later 
period,  when  the  bank  applied  for  a 
certificate  that  the  several  instruments 
had  been  registered  in  the  books  of  the 
company,  the  secretary  sends  such  cer- 
tificates, with  indorsement-s  upon  them 
stating  that,  as  to  the  mort^ges.  they 
were  to  be  held  by  the  plaintiffs  as 
collateral  security,  but  that  the  plaint- 
iffs were  not  entitled  to  use  them  in 
any  other  way;  and,  as  to  the  shares, 
that  they  also  were  to  be  held  as  collar 
teral  security,  but  that  the  holders  were 
not  entitled  to  vote  at  meetings  of  the 
company,  or  to  use  the  shares  in  any 
other  way  than  as  such  collateral  secu- 
rity. Besides  all  this,  the  directors  in  a 
body  caused  a  notice  to  be  served  upon 
the  bank,  claiming,  on  behalf  of  the 
directors,  a  lien  on  the  shares  and  mort- 
gages —  as  if  they  were  real  and  actual 
securities  —  and  requiring  the  re-trans- 
fer to  be  made  into  their  joint  names  on 
payment  of  the  debt.  It  is  under  these 
circumstances  that  the  defendants,  the 
directors,  insist  that  the  bank,  which 
demanded  security  for  their  debt,  ought 
to  be  satisfied  with  having  received 
things  which  are  no  securities,  but  only 
the  empty  "  forms"  of  securities. 

Now,  having  regard  to  the  principles 
of  law  established  by  the  cases  relied 
on  by  the  plaintiffs,  and  which  may  be 
shortly  stated  to  be,  that  persons  deal- 
ing in  matters  of  direct  personal  interest, 
and  making  representations  upon  the 
faith  of  which  others  are  induced  to 
advance  moneys,  or  to  forbear  the  en- 
forcement of  just  demands,  or  otherwise 
to  act,  are  bound  to  fulfil  such  repre- 
sentations, I  find  it  impossible  to  say 
that  the  defendants,  the  directors,  did 
not  represent  to  the  bank  that,  in  con- 
sideration of  their  forbearing  to  resort 
to  legal  proceeding  for  compelling  pay- 
ment of  their  debt  (a  debt  for  which 
the  directors  were  already  personally 
responsible),    they  would    transfer  to 


them  valid  securities.  Can  it  be  said 
that  their  representation  was  true  in 
&ct,  or  that,  by  the  manner  in  which 
the  directors  dealt,  the  bank  received 
from  them  any  security  whatever  ?  It 
is  admitted  that  no  money  had  been 
paid  by  the  directors  whose  names 
appeared  in  respect  of  either  the  shares 
or  the  mortgages.  It  is  admitted  that 
the  company  had  no  power  to  make 
any  such  mortgages.  ^Teither  class  of 
the  so  called  securities  is  worth  more 
than  the  paper  on  which  they  are 
written,  and  the  whole  of  the  dealing 
is  as  substantial  as  a  dream. 

In  this  state  of  things,  I  am  of 
opinion  that  I  am  bound  to  say  that 
the  defendants,  the  directors,  have 
incurred  the  liability  to  pay,  and  that 
they  must  be  decreed  to  pay  to  the 
bank,  the  whole  amount  remaining 
due  to  them,  and  to  take  back  the 
utterly  worthless  instruments  which 
were  transferred  as  I  have  mentioned. 

The  company,  who  are  also  defend- 
ants, repudiate  the  authority  of  the 
directors  to  issue  the  shares  as  security 
to  the  bank,  and  they  insist  that  the 
indorsement  on  the  certificates  of  trans- 
fer to  the  bank  was  uUrd  vires,  and 
not  umding  on  the  company.  They 
assert  that  nothing  has  ever  been  paid 
to  them  in  respect  of  the  shares,  and 
that  the  bank  must  be  taken  to  have 
accepted  the  shares  in  respect  of  which 
they  say  that  £20,000  is  due  to  the 
company ;  and  further,  that  they  never 
had  power,  under  the  second  Act,  to 
borrow  moneys  on  mortgage,  and  never 
authorized  the  creation  of  such  mort- 
gages. They  go  further  by  their  answer, 
at  considerable  length,  into  several 
matters  relating  to  the  judgment  ob- 
tained against  them  by  the  Dank,  the 
validity  of  which  they  dispute,  and  to 
proceedings  in  other  suits  pending, 
which,  as  they  are  not  within  tne  scope 
of  the  present  suit,  it  is  unnecessary  to 
notice  further;  and  they  have  also  con- 
tended that  the  plaintiffs  are  not  en- 
titled to  have  their  names  removed 
from  the  register  of  shareholders  in  the 
company,  or  that  if,  in  any  event,  it 
should  be  held  that  the  plaintifi^  are  so 
entitled,  they  must  pay  the  costs  there- 
by occasioned,  and  the  company's  ooets 
of  this  suit. 

I  have  nothing    to   do,   at  pre8eiil« 
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amount  of  damages  occasioned  by  the  *alleged  principal  [793 
not  being  bound,  which  in  this  case  is  nothing.  Here,  however, 
the  company  was  liable,  for  judgment  has  been  recovered  by 
the  bank  against  the  company,  which  is  *conc]usive :  [794 
Williams  v.  Si.  George^s  Harbor  Company  (*).  The  directors 
throughout  were  acting  within  the  scope  of  their  powers  to  bind 
the  company,  even  taking  the  letter  to  authorize  the  overdraw- 
*ing  the  account,  which  we  say  it  did  not,  being  nothing  [795 
but  a  direction  to  the  baiik  as  to  what  should  be  the  proper 
signature  to  checks.  The  fact  that  the  company  was  liable 
disposes  of  Richardson  *v.  Williamson  (')  and  Cherry  v.  [796 
Colonial  Bank  of  Auslralas'ta  (^).  The  cases  of  Horsley  v.  Bell  (^) 
and  Biggins  v.  Livingstone  ("j,  which  were  cited  against  us  below, 
have  no  bearing ;  they  were  *cases  of  direct  contract  for  [797 
the  performance  of  certain  works.  The  overdrawing  a  banking 
account  in  the  ordinary  course  of  business  does  not  come  under 
the  head  of  borrowing :  la  re  Cefa  Cilcen  Mining  Company  (^) ;  Wa- 
ierlow  v.  Sharp  (J) ;  Gibbs  ^  WesCs  Com  (^ ;  so  it  is  hard  to  make 
out  any  mis-statement  at  all,  and  if  there  was,  it  was  a  mere 
misrepresentation  of  a  matter  of  law,  and  to  such  the  doctrine 
as  to  making  representation  good  does  not  extend :  Bashdull  v. 
Ford  (•). 

Then  as  to  the  other  branch  of  the  ease,  we  say  that,  looking 
at  the  correspondence,  it  is  clear  that  the  bank  were  not  misled 

with  any  questions  wliicli  may  exist    the  certificates  of  shares  and  debentures 


or  may  arise  between  the  company  and 
the  directors,  but  I  think  the  plaintiff's 
are  weU  entitled  as  against  the  com- 
pany, in  whose  name,  under  whose 
seal,  and  by  the  acts  of  whose  directors 
the  several  dealings  with  shares  and 
debentures  of  which  the  plaintiffs  com- 
plain have  been  conducted,  to  the 
relief  which  they  ask,  to  have  their 
names  removed  from  the  company's 
register;  inasmuch  as  no  valid  con- 
tract ever  existed  between  the  plaintiffs 
and  the  company  in  respect  of  those 
dealings,  and  they  are,  in  my  judgment, 
wholly  ineffectual,  and  are  to  be  treated 
as  never  having  taken  place. 

The  decree,  therefore, will  contain  a  de- 
claration to  the  effect  that  the  transfers 
i  of  the  shares  and  of  the  mortgages  by 
the  directors  to  the  plaintiffs  are  whollv 
null,  and  an  order  that  they  be  cancelled. 
An  account  must  be  taken  of  what  is 
due  from  the  company  to  the  bank  for 
principal  and  interest,  and  an  order 
made  for  payment  of  the  amount  which 
shall  be  found  due  by  the  defendants 
to  the  bank,  together  with  the  plaint- 
&£5i'  costB  of  the  suit;  and  thereupon 

8  Eno.  Rep.I  81 


will  be  delivered  up  by  the  plaintiffs 
to  the  persons  by  whom  they  were 
deposited  without  prejudice  to  any 
questions  between  the  co-defendants. 
It  will  be  farther  declared  that  the 
entry  of  the  names  of  the  plaintiffs  in 
the  register  of  the  company  was  im- 
properly made  ;  and  ordt^rud  that  h^mlL 
entry  be  forthwith  ciLiict^tlt^d,  and  tliut 
the  defendants  do  hII  Hurb  uiit^  at^  ihity 
be  necessary  or  requisite  to  effect  t=Uf*ii 
cancellation.  Con&iderm^j  the  p«rt  whliii 
has  been  taken  by  the  »ecrptRry  Lh  Ue'ii 
ing  the  debenturpi*.  at  a  tinie  Wbi*n  he 
must  have  knowti  tUiu  no  such  dch^?n* 
tures  could  be  la  u  fully  isHui^d.  I  pah 
give  him  no  costa  uf  tho  suit,  nnr  (?hii  1 
give  any  costs  to  the  defendants,  tfju 
company. 

(*)  2  De  G.  &  J..  547, 

(')  Law  Rep.  6  g,  R,  270. 

(»)  Ibid.  3  P.  C,  24. 

(*)  Amb.,  770. 

(»)  4  Dow.,  341. 

OLawRep.,  71*;t|„8Si 

Olbid.,  8Eq.,iKn. 

O  Ibid.,  10  Eq.,  :U2  m.  ai9, 
(■)  Ibid.,  2  Eq..  7m 
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l)y  any  representation,  and  in  fact  only  bargained  for  this,  that 
the  unissued  shares  and  debentures  should  be  placed  in  their 
hands  so  thaj:  when  they  were  issued  the  money  must  come  to 
the  hands  of  the  bank.  The  bank  perfectly  knew  that  they 
were  not  at  the  time  an  available  security,  and  the  claim  made 
by  this  bill  is  a  mere  afterthought. 

The  Solicitor' General  (Sir  G.  Jessel),  Mr.  Swansion^  Q.G.,  Mr. 
Wood^  Q.O.,  and  Mr.  T.  A.  RobertSy  for  the  plaintiff: 

As  to  the  first  point,  there  is  no  difference  in  principle  be- 
tween this  case  and  Cherry  v.  Colonial  Bank  of  Australasia,  (*). 
There  was,  by  the  letter,  a  representation  that  all  drafts  signed 
in  the  way  there  mentioned  would  bind  the  company.  A  person 
who  makes  a  representation  must  make  it  good,  whether  he  knows 
it  to  be  incorrect  or  not :  Rawlins  v.  Wickham  (*) ;  nor  is  mala 
mens  a  necessary  ingredient  in  the  equity :  Slim  v.  Croucher  (^. 
798  [*They  also  referred  to  In  re  Cork  and  Youghal  Railway 
Company  (*)  and  Kisch  v.  Central  Railway  Company  of  Vene- 
zuela (*).] 

As  to  the  second  point,  the  bank  bargained  for  security,  not 
for  what  had  only  the  form  of  a  security,  and  was,  in  fact,  worth 
nothing:  Chambers  v.  Manchester  and  Milford  Railway  Com- 
patfy  (^).  The  directors  represented  that  what  they  were  giving 
was  a  security,  and  this  representation  they  must  make  good. 

Mr.  Kay^  Q.C.,  and  Mr.  Locock  Webby  for  the  company. 

At  the  close  of  the  respondent's  argument  on  the  11th  of  July, 
their  Lordships  adjourned  the  case,  stating  that  they  would  give 
timely  notice  in  case  they  should  think  it  necessary  to  hear  a 
reply. 

July  29.     Sir  G.  Mellish,  L.J. : 

This  is  a  suit  brought  by  the  managers  and  one  of  the  regis- 
tered public  officers  of  the  Union  Bank  of  London  against  five 
directors  and  the  secretary  of  the  Watford  and  Rickmansworth 
Railway  Company,  and  also  against  the  railway  company  itself. 

The  suit,  so  far  as  the  directors  are  concerned,  which  is  the 
only  part  of  it  to  which  this  appeal  relates,  is  a  claim  on  behalf 
of  the  Union  Bank  that  the  directors  may  be  made  personally 
liable  for  a  sum  of  about  £22,000,  a  debt  due  from  the  Watford 
and  Rickmansworth  Railway  Comjyany  to  the  bank  from  their  hav- 
ing overdrawn  their  account. 

The  claim  is  founded  upon  this :  it  is  said  that  the  directors 
made  representations  on  the  faith  of  which  the  bank  acted,  that 
these  representations  were  untrue,  and  that  consequently  they 
must  in  this  Court  make  good  those  representations.     The  first 

(»)  Ibid.,  3  P.  C,  24.  {*)  Law  Rep.,  4  Ch.,  748. 

C)  3  De  G.  &  J.,  304.  (»)  3  D.  J.  &  S.,  122  ;  Law  Rep.,  a  H.  L..  99. 

{»)  1  D.  F.  &  J.,  518.  (•)  5  B.  &  S.,  oas,  609. 
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representation,  on  which  the  Vice-Chancellor  has  determined 
against  the  directors,  is  a  representation  that  the  directors  ha<l 
authority  to  bind  the  railway  company  by  entering  into  a  contract 
with  them  for  loans,  and  to  overdraw  their  account,  and  also  a 
representation  that  the  railway  company  would  pay,  and  that 
these  representations  were  not  fulfilled.  The  second,  and  which, 
*as  far  as  the  bill  is  concerned,  is  obviously  the  main  [799 
ground  of  the  suit,  is  that  certain  shares  and  debentures  were 
transferred  by  the  railway  companjr  to  the  Union  Bank  as  a  secu- 
rity for  their  debt,  and  that  the  directors  represented  that  they 
were  valid  shares  and  valid  debentures  fully  paid  up  so  as  to 
form  a  valid  security  for  the  debt,  whereas  in  fact  they  were 
totally  unpaid  up,  and  were  no  security  at  all. 

The  facts  as  to  the  first  partuf  the  case  may  be  shortly  stated 
thus  :  In  July,  1860,  on  the  day  after  the  passing  of  the  Act  of 
Parliament  which  constituted  the  railway  compan}'^,  three  of  the 
directors,  Messrs.  Cary^  Capely  and  Warwick^  signed  and  sent  to 
the  bank  the  following  documents :  "  To  the  directors  of  the 
Union  Bank  of  London^  or  their  Manager,  at  the  Temple  Bar 
Branch.  Gentlemen  —  Watford  and  Rickmansworlh  Railway  — 
Please  to  honor  the  cheques  of  this  company  signed  by  two  of 
the  directors,  and  countersigned  by  the  secretary.  Dated  this 
4th  July,  I860."  One  pf  those  directors,  Mr.  Warwick^  is  not 
one  of  the  defendants,  and  Mr.  Dillon^  who  is  a  defendant,  was 
not  at  that  time  a  director  at  all.  That  document  having  been 
sent,  the  account  was  thereby  opened  between  the  railway  com- 
pany, and  the  Union  Bank^  and  the  allegation  in  the  bill  is, 
"  The  said  UnionBank  of  London  were  duly  appointed  and  be- 
came the  bankers  of  the  company,  and,  at  the  request  of  the 
directors,  paid  various  sums  of  money  to  and  on  behalf  of  the 
company  and  for  the  purposes  of  the  company,  and  all  sucli 
moneys  were  applied  for  such  purposes  accordingly."  The  bill 
then  goes  on  to  state  that  the  directors  and  the  company  having 
in  the  month  of  December,  1862,  become  largely -indebted  to 
the  bank,  the  bank  required  payment.  Thus  the  bill  alleges 
that  all  the  moneys  which  were  drawn  out  were  drawn  out  on 
behalf  of  the  company,  and  were  applied  for  the  purposes  of  the 
company. 
g  Then  the  debt  having  been  so  incurred,  for  some  part  of  the 
debt,  which  was  a  debt  for  precise  loans,  the  directors  were 
asked  to  give  and  did  give  their  personal  guaranties,  and  in 
March,  1865,  the  bank  sued  both  the  company  and  the  directorj^ 
to  recover  the  money  due.  Thereupon  the  directors  paid  a  sum 
of  about  £10,000;  which  represented  the  sum  they  had  guaran- 
tied, but  for  the  rest  of  the  money  the  bank  recovered  judg- 
ment against   the  railway  *company.     After  that  they  [800 
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issued  ail  elegit,  .and  they  recovered  all  the  money  that  they 
could  recover.  There  has,  it  appears,  been  a  suit  in  Chancery 
for  the  purpose  of  administering  the  affairs  of  the  company, 
and  in  that  suit,  as  well  as  in  this  suit,  the  railway  company 
allege  that  they  are  not  bound  by  this  overdrawing  of  the  ac- 
count, but,  nevertheless,  up  to  the  present  time  no  bill  has  been 
filed  to  set  aside  that  judgment,  though  it  was  obtained  so  far 
back  as  March,  1865. 

The  question  is,  on  those  facts,  are  the  directors  personally 
liable  for  making  a  representation  to  the  manager  of  the  bank 
to  the  effect  that  they  had  power  to  overdraw  the  account,  that 
representation  hexng  untrue  ?  The  Vice-Chancellor  has  decided 
that  they  are  so  liable  on  the  authority  of  three  cases,  which  are 
all  cases  in  the  Courts  of  Law,  and  which  come  to  this,  that 
where  an  agent  makes  a  contract  on  behalf  of  his  principal  he 
impliedly  warrants  that  he  has  authority  to  bind  that  principal, 
and  if  it  turns  out  that  he  has  no  authority  to  bind  his  principal 
and  the  principal  repudiates  the  obligation,  and  loss  is  thereby 
occasioned  then  an  action  on  that  warranty  can  be  maintained. 
But  if  those  cases  are  examined  it  will  be  found  in  all  of  tbem 
that  there  was  a  misrepresentation  in  point  of  facts  as  to  the 
agent  having  power  to  bind  his  principal,  and  though  I  have  not 
found  any  case  in  the  Courts  of  Law  on  the  question,  I  have  no 
doubt  myself  that  it  would  be  held  that  if  there  is  no  misrepresent- 
ation in  point  of  fact,  but  merely  a  mistake  or  misrepresenta- 
tion in  point  of  law,  that  is  to  say,  if  the  person  who  deals  with 
the  agent  is  fully  aware  in  point  of  fact  what  the  extent  of  the 
authority  of  the  agent  is  to  bind  his  principal,  but  makes  a  mis- 
take as  to  whether  that  autliority  is  sufficient  in  point  of  law  or 
not,  under  those  circumstances  I  have  no  doubt  that  the  agent 
would  not  be  liable.  For  instance,  supposing  when  an  accent 
comes  and  professes  to  make  a  contract  on  behalf  of  his  princi- 
pal, instead  of  trusting  his  representation  that  he  has  power  to 
bind  his  principal  the  person  dealing  with  the  agent  were  to  ask 
to  see  his  authority,  and  a  power  of  attorney  executed  by  the 
principal  was  shown  to  him,  and  he  took  the  opinion  of  his 
lawyer  as  to  whether  the  power  of  attorney  was  sufficient  to  bind 
the  principal,  and  was  advised  that  it  was  sufficient  to  bind  the 
801j  principal,  and  then  after  that  a  contract  was  *made,  and 
it  turned  out  when  the  point  was  raised  in  a  Court  of  law  that 
the  power  of  attorney  was  insufficient  —  under  such  circum- 
stances I  am  clearly  of  opinion  that  there  would  be  no  warranty 
on  the  part  of  the  agent  that  the  power  of  attorney  was  good  in 
point  of  law. 

I  will  shortly  stiite  the  three  cases  which  were  relied  upon.be- 
fore  the  Vice-Chancellor  to  show  that  they  all  involve  a  mia- 
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representation  in  point  of  fact.  The  first  case  mentioned  on  the 
subject  was  Collen  v.  Wright  (*).  That  was  a  simple  case,  where 
the  steward  of  a  gentleman  executed  an  agreement  for  a  lease 
in  his  name,  and  when  a  suit  was  brought  for  specific  perform- 
ance it  turned  out  that  a  gentleman  had  never  given  any  au- 
thority to  the  steward  to  make  an  agreement  for  a  lease  in  his 
name.  Specific  performance  was  therefore  refused.  The 
plaintiff  then  brought  an  action  against  the  steward  to  recover 
damages,  and  was  held  entitled  to  recover.  There  it  is  per- 
fectly plain  that  the  defendant  had  made  a  misrepresentation  in 
point  of  fact. 

The  next  case  was  the  case  of  Jiichardson  v.  Williamson  (*). 
There  the  plaintiff  lent  £70  to  a  benefit  building  society,  and 
received  a  receipt  signed  by  the  defendants,  as  two  of  the  direct- 
ors, certifying  that  the  money  had  been  lent,  and  then  it  turned 
out  that  in  point  of  law  they  had  no  power  to  borrow  money. 
But,  then,  their  power  to  borrow  money  depended  upon  whe- 
ther  they  had  made  a  rule  to  borrow  money,  because  a  benefit 
building  society  may  receive  money,  at  any  rate  to  a  certain 
amount,  on  deposit,  if  it  has  a  rule  enabling  it  so  to  receive 
money.  Therefore  that  was  taken  as  a  representation  by  the 
directors  that  they  had  such  a  rule,  and  that  the  borrowing  was 
within  the  rule  when,  in  point  of  fact,  there  was  no  such  rule 
at  all. 

Then  the  third  case,  and  the  one  which  I  think  has  been  prin- 
cipally relied  upon  in  the  argument  before  us,  was  Cherry  v. 
Colonial  Bank  of  Australasia  (^).  There  the  directors  of  a  joint 
stock  company  gave  authority  to  their  manager  to  overdraw  the 
account.  If  the  facts  of  the  case  are  examined  it  will  be  found 
that  the  directors  had  power  to  borrow  money,  provided  they 
got  the  consent  of  a  meeting  of  the  shareholders  but  not  other- 
wise. *There  was,  therefore,  a  misrepresentation  in  point  [802 
of  fact,  because  when  they  represented  they  had  power  to  bor- 
row they  practically  represented  they  had  obtained  authority 
from  a  meeting  of  the  shareholders  to  enable  them  to  borrow. 

Now,  although  I  have  found  no  case  at  law,  there  is  a  casein 
equity  which  clearly  shows  that  the  rule  in  this  Court  is  that  a 
person  cannot  be  made  liable  for  making  a  misrepresentation 
unless  it  is  a  misrepresentation  in  point  of  fact,  and  not  merely 
in  point  of  law.  I  think  anybody  would  be  startled  if  it  was 
said  that  if  you  asked  somebody  what  was  the  law  upon  a  par- 
ticular point,  and  he  gave  you  his  opinion  as  to  what  the  law 
was,  and  you  acted  upon  it  and  altered  your  position,  a  bill 
could  be  maintained  against  him  to  make  good  the  representa- 

Q)  8  E.  k  B.,  647.  O  Law  Rep.,  6  Q.  B..  276. 

(»)  Uw  Bep.,  8  P.  0, 24. 
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tion,  if  his  opinion  turned  out  to  be  wrong.  The  case  I  refer 
to  is  JRashdaU  v.  Ford  (*),  the  head  note  to  which  is  as  follows : 
"  The  plaintiff  alleged,  that  being  desirous  of  advancing  money 
on  debentures,  he  applied  to  a  secretary  of  a  railway  company 
who  wrote  offering  him  a  bond  of  the  company  for  £1600,  and 
stating  that  the  company  were  not  yet  in  a  position  to  issue 
permanent  debentures ;  but  that  they  expected  to  be  able  to  do 
8()  in  four  or  five  months'  time.  With  the  letter  was  sent  a  pro- 
s|)ectu3,  from  which  it  appeared  that  the  company  was  incorpo- 
rated by  Act  of  Parliament,  and  that  three  persons  named 
were  directors.  Plaintiff  advanced  the  money  and  received  in 
return  a  Lloyd's  bond,  signed  by  the  secretary,  whereby  the 
(•onipany  purported  to  acknowleage  the  debt«  and  to  covenant 
to  pay  the  same  with  interest  at  6  per  cent.  The  company  hav- 
ing ceased  to  pay  interest,  and  being  in  difficulties,  plaintiff 
filed  a  bill  against  two  of  the  three  directors,  and  the  represen- 
tatives of  the  third,  praying  that  thej^  might  be  decreed  to  pay 
the  amount  advanced  by  the  plaintifl^  with  interest :  Held,  that 
the  principle  of  relief  on  the  ground  of  misrepresentation  by 
third  persons  did  not  extend  to  an  incorrect  statement  of  a  mat- 
ter of  law,  and  demurrer  by  the  representatives  of  the  third  di- 
rector allowed."  Now,  in  that  case,  as  far  as  regards  there 
being  a  representation  that  they  had  power  to  bind  the  company, 
there  was  as  direct  a  representation  as  could  possibly  be  con- 
803]  ceived.  The  plaintiff*  offered  to  lend  money  to  the  ♦com- 
pany and  the  company  said,  we  will  give  you  a  Lloyd^s  bond  as 
security,  and  they  gavehimaZ//oj/d'5  bond  as  security.  According 
to  the  authorities,  that  was  a  representation  that  they  had  power 
to  bind  the  company  by  a  Lloyd* 8  bond,  but  because,  as  a  matter 
of  law,  a  Lloyd's  bond  is  not  a  good  instrument  binding  upon  the 
company  when  it  is  given  for  money  borrowed,  and  as  it  was  as 
much  the  business  of  the  plaintiff*  as  of  the  directors  to  know 
what  the  law  was,  it  was  held  that  no  suit  could  be  maintained. 
I  have  stated  what  I  conceive  to  be  the  law  on  thb  point,  be- 
cause the  Vice-Chancellor  has  not  gone  into  the  question  as  to 
whether  the  representation,  if  there  be  one,  by  the  directors  of 
the  company  in  this  case,  that  they  had  power  to  bind  the  com- 
pany by  borrowing  money  and  overdrawing  the  account,  was 
a  misrepresentation  of  fact.  Now,  what  do  the  words  of  the 
letter  of  the  4th  of  July,  1860,  amount  to  ?  I  must  confess  that 
this  document  appears  to  me  nothing  but  the  common  ordinary 
notice  which  directors  of  a  joint  stock  company  or  a  railway 
company  would  send  when  they  intended  to  open  an  accoont 
with  a  bank.  No  doubt  it  contains  representations  of  fact  It 
is  headed  "  Watford  and  liickmansworih  Bailway;"  that  is  a  re- 

(»)  Law  Rep.,  3  Eq.,  750. 
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presentation  that  the  railway  company  had  obtained  theii  Act 
of  Parliament,  and  was  an  incorporated  railway  company.  It 
is  signed  by  three  directors ;  that  is  a  representation  that  those 
three  persons  are  directors;  and  I  think  when  it  says,  "  Please 
to  honor  the  cheques  of  this  company  signed  by  two  of  the  di- 
rectors, and  countersigned  by  the  secretary,"  that  is  a  repre- 
sentation that  the  directoi's  had  agreed  to  open  an  account  with 
the  Union  Bankj  and  that  the  checks  which  would  be  drawn 
upon  that  account  would  be  signed  by  two  of  the  directors  and 
the  8ecretarJ^  Does  it  represent  anything  more?  What  does 
it  represent  respecting  the  authority  of  the  directors  to  over- 
draw ?  Does  it  represent  more,  or  could  it  be  understood  by 
the  manager  of  the  bank  to  represent  more,  than  that  they  had 
the  ordinary  authority,  whatever  that  may  be,  of  railway  direct- 
ors to  bind  the  company?  It  surely  does  not  represent,  and 
could  not  be  fairly  or  properly  understood  to  mean,  that  the 
directors  of  the  Watford  and  Rickmansworih  Railway  Gnmpani/ 
had  some  power  to  bind  their  company  beyond  that  which  the 
♦directors  of  other  railway  companies  in  the  kingom  have.  [804 
It  appears  to  me  that  there  is  no  representation  made  respect- 
ing the  authority,  except  that  they  were  directors  of  the  rail- 
way company,  and  therefore  had  such  authority  as  the  directors 
of  a  railway  company  have,  and  I  cannot  think  that  the  manager 
of  the  bank  understood  it  in  any  other  sense.  Then  if  that  was 
so,  there  is  no  misrepresentation  in  point  of  fact  in  the  docu- 
ment, and  that  is  an  answer  in  my  opinion  to  the  first  ground. 
I  am  not  quite  certain  whether  the  Vice-Chancellor  did  not 
think  that  there  was  a  representation  that  the  company  would 
pay,  so  as  to  make  them  liable  upon  the  misrepresentation  simply 
because  they  have  not  paid.  I  do  not  say  that  with  certainty, 
for  after  reading  his  judgment  I  am  not  quite  clear  what  the 
ground  was  on  which  he  really  proceeded.  If  he  did  proceed 
on  that  ground,  I  should  remark  that  there  is  a  clear  difference 
between  a  misrepresentation  in  point  of  fact,  a  representation 
that  something  exists  at  that  moment  which  does  not  exist,  and 
a  representation  that  something  will  be  done  in  the  future.  Of 
course,  a  representation  that  something  will  be  done  in  the  fu- 
ture cannot  either  be  true  or  false  at  the  moment  it  is  made, 
and  although  you  may  call  it  a  representation,  if  it  is  anything, 
it  is  a  contract  or  promise.  The  directors  cannot  be  liable  on 
the  ground  that  the  company  have  made  default,  and  have  not 
paid  the  amount,  unless  according  to  the  true  construction  of 
this  document  it  amounts  to  a  guaranty.  It  is  perfectly  plain 
that  it  does  not  amount  to  a  guaranty,  and  moreover  I  think 
it  perfectly  plain  that  the  Uyiion  Bank  never  considered  it  to 
amount  to  a  guaranty,  for  when  they  wanted  a  guaranty  from 
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the  directors  (and  for  a  very  considerable  part  of  the  sum  they 
did  require  the  guaranty  of  the  directors),  they  asked  them  to 
give  a  separate  guaranty,  which  shows  that  unquestionably 
they  never  relied  on  this  document  as  a  guaranty. 

If  it  were  necessary,  there  appears  to  me  to  be  another  ans- 
wer to  this  part  of  the  case,  viz.,  that  there  is  nothing  to  show 
that  the  directors  had  not  power  to  bind  the  company ;  and  at 
all  events  there  is  nothing  to  show  that  the  bankers  have  not 
i^ot  all  the  benefit  which  they  would  have  had  if  the  directors 
had  had  power  to  bind  the  company.  The  Solicitor-General, 
a.^  I  understood  him,  put  his  argument  thus:  He  said  that  di- 
805]  rectors  *cannot  bind  their  company  by  borrowing  money, 
even  from  a  bank,  but  they  may  bind  them  by  drawing  checks 
in  payment  of  debts  which  have  been  properly  incurred,  although 
the  account  is  thus  overdrawn.  Whether  that  is  a  correct  state- 
ment of  the  law  or  not,  I  do  not  think  it  necessary  in  this  case 
to  give  any  opinion,  because  the  authorities  on  the  subject  do 
not  agree  very  well  with  each  other,  and  the  question  is  one  of 
considerable  difficulty ;  but  supposing  that  to  be  the  law,  there 
is  not  the  slightest  evidence  that  the  directors  made  any  misrep- 
resentation in  point  of  fact.  Whenever  the  company  told  the 
bank  they  wanted  a  loan  they  made  a  loan  ;  and  in  the  pass- 
book, when  they  were  loans,  they  were  headed  "  Loans,"  and 
it  is  by  no  means  clear  that  the  whole  of  the  loans  have  not 
been  repaid  by  the  directors.  In  respect  of  the  other  sums, 
there  is  not  an  atom  of  evidence  to  show  that  the  whole  of  those 
other  suras  which  were  not  direct  loans  were  not  overdrafts, 
which,  according  to  the  rule  laid  down  by  the  Solicitor-General, 
would  be  perfectly  legal,  viz.,  drafts  drawn  to  pay  the  debts  due 
by  the  company.  In  fact,  the  bill  alleges  that  they  were  so, 
and  therefore  there  is  no  case  made  upon  that  ground. 

Again,  it  is  to  be  observed  that  the  bank  brought  their  action, 
recovered  judgment,  and  issued  execution  against  the  company. 
What  further  benefit  could  they  have  obtained  had  it  been  per- 
fectly clear  that  the  directors  had  power  to  bind  the  company? 
Seven  years  have  elapsed,  and  I  should  be  very  much  surprised 
if  after  such  a  lapse  of  time  as  this  any  bill  would  be  successfol 
which  might  be  filed  by  any  shareholder  of  the  company  for 
the  purpose  of  setting  aside  that  judgment  —  a  perfectly  honest 
judgment  —  for  a  debt  for  which  the  company  had  received  fall 
consideration.  It  appears  to  me,  for  that  reason  also,  that  the 
directors  are  not  liable  on  the  first  ground  on  which  the  Vice- 
Chancellor  rested;  for  supposing  them  to  have  represented  — 
which,  in  my  opinion,  they  did  not  —  that  the  directors  had 
power  to  bind  the  company  by  borrowing  money,  the  bank  have 
not  sustained  damage  to  the  amoant  of  a  sbilUug. by  the* absence 
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of  such  a  power,  inasmuch  as  they  have  had  every  remedy 
against  the  company  which  they  could  have  had  if  such  power 
had  existed. 

The  second  ground  upon  which  the  plaintiffs  rely  is  this : 
*After  the  debt  had  been  incurred,  the  bank  very  natu-  [806 
rally  became  anxious  as  to  how  it  should  be  paid,  and  a  corre- 
spondence took  place  which  ended  in  the  directors  transferring- 
to  two  of  the  managers  of  the  Union  Bank^  in  trust  for  the  bank, 
jC20,000  preference  shares  which  they  had  been  authorized  to 
raise  by  the  second  Act  which  was  passed  in  1863,  and  £10,000 
debentures.  The  plaintiffs  contend  that  the  directors  repre- 
sented that  these  were  paid-up  shares  and  paid-up  debentures  — 
valid  shares  and  valid  debentures  —  and  are  bound  to  make 
good  the  loss  arising  from  the  fact  that  that  representation  was 
uot  true. 

Upon  this  part  of  the  case  the  first  thing  to  be  decided  is 
what  —  according  to  the  true  construction  of  the  letters  which 
passed  between  the  manager  of  the  bank  and  the  secretary  of 
the  railway  company  —  was  the  security  which  the  railway  com- 
pany agreed  to  give  the  bank?  The  plaintifts  contend  that  the 
company  agreed  to  allot  the  shares  and  issue  the  debentures  to 
persons  who  had  given  full  consideration  for  those  shares  and 
debentures,  and  then  to  procure  those  persons  who  had  so  re- 
ceived the  shares  and  debentures  to  transfer  them  to  the  trustees 
of  the  bank.  On  the  other  hand,  the  defendants  say  that  there 
never  was  any  agreement  to  that  effect,  but  all  that  was  intended 
was  that  the  company  should  place  these  shares  and  debentures 
under  the  control  of  the  bank,  and  give  the  bank  the  power  of 
issuing  them;  so  that  if  there  were  any  persons  among  the 
public  who  were  willing  to  take  the  shares  or  the  debentures  at 
their  full  price,  then  the  bank  should,  by  having  the  shares  and 
debentures  standing  in  the  names  of  trustees  for  them,  have  se- 
curity that  the  money  paid  by  the  public  in  taking  them  up 
should  come  through  the  bank,  and  so  go  in  satisfaction  of  their 
debt  When  I  say  "  paid-up  shares,"  it  is  necessary  to  distin- 
guish between  shares  which  have  actually  been  paid  up  and 
shares  which  may  be  entered  as  paid  up ;  for  one  possible  view 
of  some  of  the  letters  which  passed  is  that  the  secretary  of  the 
company  thought  that  these  shares  and  debentures  might  be 
legally  entered  as  paid  up,  and  transferred  as  paid-up  shares  and 
debentures.  He  might  very  well  have  thought  so,  without  think- 
ing that  anybody  would  pay  the  amount  in  cash,  or  give  full 
value  for  them.  Although  this  would  clearly  be  a  mistake  in 
law,  it  would  not  be  a  very  extraordinary  mistake.  If  the  debt 
*to  the  bank  was,-  as  I  am  disposed  tothink  it  was,  a  good  [807- 
debt^  the  bank  might  have  agreed  to  take  the  shares  or  the  de- 
3  Eno.  BepO  82 
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bentures  in  satisfaction  of  that  debt;  and  if  they  had  so  taken 
them,  that  would  have  made  them  paid  up  shares  and  paid  up 
debentures,  and  it  would  not  be  an  extraordinary  mistake  for 
any  one  to  suppose  that  if  they  were  transferred,  not  in  satis- 
faction but  as  security,  that  nevertheless  the  debt  due  from  the 
railway  company  to  tlie  bank  would  justify  the  railway  company 
and  the  bank  treatin«^  them  as  paid  up  shares.  I  only  state  thalt 
as  one  of  the  possible  explanations  ojf' these  letters. 

But  I  must  proceed  to  read  the  letters  for  the  purpose  of  see- 
ing which  of  the  two  views  is  correct,  and  what  was  the  real 
contract  between  th«  railway  company  and  the  bank  as  to  giv- 
in^er  security. 

The  first  letter  was  written  in  December,  1862,  by  Mr.  Beaiile 
to  Lord  Ebury :  [His  Lordship  read  the  letter  of  the  19th  of 
December,  1862.] 

This  letter  obviously  was  written  before  the  company  obtained 
the  second  act,  and  when  they  intended  to  obtain  it.     What  is 
the  meaning  of  that  passage,  "  that  your  board  will  undertake 
to  hand  to  the  bank  such  preference  shares  and  debentures  as 
you  may  obtain  the  authority  to  raise  in  next  session  of  parlia- 
ment?'*    It  appears  to  me  that  that  clearly  bears  the  meaning 
which  the  defendants  put  upon  it.     This  is  very  important,  lie- 
cause  this  is  the  beginning  of  the  negotiation,  and  this  is  the 
letter  written  by  the  manager  of  the  bank  himself.     It  seems  to 
me  utterly  impossible  that  Lord  Ebiiry  when  he  read  this  letter 
could  have  supposed  it  to  mean  that  Lord  Ebury  or  some  of  tlie 
<»ther  directors  should  pay  up  to  the  railway  company  the  full 
value  of  those  shares  and  debentures  and  then  transfer  them  to 
the  bank.     It  seems  to  me  that  it  means  what  the  defendants 
say,  that  the  company  should  give  the  bank  the  power  of  issuing 
the  preference  shares  and  the  debentures,  so  that  if  the  public 
took  them  up  the  bank  might  get  the  money.     The  minute  en- 
tered in  the  minute  book  is  this:  "Mr.  Beattie  attended  on  be- 
half of  the  Union  Bank  to  make  arrangements  with  regard  to  the 
(lebt'due  to  the  bank,  and  a  letter  was  subsequently  received 
from  him  to  which  Mr.  Jeyes  was  instructed  to  reply  consenting 
to  his  application."     The  answer  by  the  secretary^  was  this: 
808]    [His  Lordship  read  the  secretary's  *letter,  which  is  given 
abuvej     I  cannot  conceive  this  to  mean  anything  more  than 
what  I  have  said,  that  the  bank  was  to  have  the  power  of  issu- 
ing the  shares  and  debentures  so  as  to  obtain  the  money  which 
the  public  might  give  on  taking  them  up. 

The  next  letter  is  one  from  Mr.  Beattie^  dated  the  22d  of 
January,  1864^  after  th^  second  act  had  been  obtained :  [His 
Lordship  read  this  letter  and  the  letter  from  BecUtie  of  the  8th 
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of  December,  1864,  the  mifiute  of  the  9th  of  December,  1864,  and 
the  letter  of  the  20th  of  December,  1864,  from  Forbes  to  Beattie,'] 

Now  what  18  the  bargain  made  in  that  last  letter  ?  Reliance 
was  placed  on  the  use  of  the  word  *'  transfer  "  in  the  proposal 
made.  "  I  have  been  directed  to  apply  to  you  for  a  transfer  of 
at  least  £20,000  of  the  unissued  preference  shares."  Who  were 
to  execute  the  transfer  ?  No  doubt  the  company.  The  letter  is 
written  to  the  secretary.  There  is  not  a  word  in  these  letters  that 
I  can  see  from  beginning  to  end  which  raises  any  suggestion 
that  either  the  directors  or  any  one  else  were  to  come  under  any 
personal  liability.  If  what  was  understood  was,  that  some  per- 
son who  had  paid  full  value  or  had  given  full  consideration  was 
to  give  up  his  own  property  for  the  purpose  of  securing  the 
bank,  surely  it  would  have  been  stated  in  plain  terms.  When 
we  find  letters  written  by  the  manager  of  the  bank  simply  ask- 
ing the  directors  in  their  character  of  directors  of  the  railway 
company  to  give  security,  surely  that  must  mean  such  security 
as  the  directors  in  their  character  of  directors  can  give.  It  was 
quite  obvious  that  the  company  had  no  power  to  pay  up  their 
own  shares,  and  to  transfer  them  as  paid  up.  All  that  they 
could  do  was  to  give  the  bank  the  power  of  issuing  the  shares, 
so  that  when  the  shares  were  taken  up,  if  they  ever  were  taken 
np,  the  money  would  come  into  the  bank.  It  may  be  quite  true 
that  it  was  a  very  imperfect  security ;  there  is  nothing  to  show 
that  the  bank  did  not  treat  it  as  a  very  imperfect  security,  they 
gave  no  consideration,  they  did  not  bargain  to  give  any  time, 
and  in  point  of  fact  they  did  not  give  any  time  (for  these  letters 
having  been  written  in  1864,  and  the  transaction  completed  in 
January,  1865,  the  bank  commenced  their  action,  and  got  their 
judgment  in  March  following).  They  were  simply  asking  the 
company  to  give  such  security  as  they  could.  Then,  if  we  look 
at  the  answer  of  the  secretary  the  matter  appears  to  be  made 
*pefectly  clear,  for  he  has  translated  the  expression  "  trans-  [809 
ferred  into  the  joint  names  of  myself  and  Mr.  Barton^'  as  follows  : 
"  I  am  instructed  to  inform  you  that  they  (the  directors)  will 
have  no  objection  to  carry  out  the  arrangement  you  suggest, 
and  have  instructed  me  to  allot  the  shares  you  name  to  Mr. 
Barton  and  yourself"  It  was  therefore  understood  that  the 
shares  were  to  come  direct  from  the  company.  The  shares  and 
debentures,  however,  were  not  in  factalloted  direct  to  the  mana- 
ger of  the  bank,  but  were  first  allotted  to  Lord  Ebury  and  Mr. 
Dillon^  and  perhaps  it  is  right  to  show,  as  far  as  it  can  be  done, 
how  that  x;ame  to  pass. 

I  may  observe  that  on  the  28th  of  December,  whilst  these 
negotiations  were  going  on,  Mr.  Dobie^  the  solicitor  of  the  bank, 
wrote  a  letter  to  the  secretary  simply  demanding  payment  of 
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the  money.  Then  on  the  3d  of  January  there  is  this  letter  from 
the  secretar}^  of  the  railway  company  to  Beattie : —  [His  Lord- 
ship read  the  letter.] 

Now  looking  to  this  letter,  when  the  secretary  says :  "  I  pro- 
pose, as  the  course  usually  adoptedin  such  cases,  to  register  the 
shares  in  the  names  of  two  of  the  directors  of  the  company,  who 
will  execute  a  transfer  of  them  to  you,"  could  Mr..  JBca/rfe,  or 
any  one  who  understood  the  letter  and  read  the  letter  have  pos- 
sibly supposed  that  these  two  directors  were  to  pay  full  value 
for  the  shares.  That  is  what  the  plaintiffs  now  contend  for  — 
their  ease  being  that  Lord  Ebury  and  Mr.  Dillon^  the  two  direct- 
ors into  whose  names  these  shares  were  transferred,  and  from 
then»  transferred  to  the  two  managers  of  the  bank,  represented 
that  they  had  given  full  value  for  those  shares.  But  when  we 
look  at  the  words,  "  I  propose  as  the  course  usually  adopted  in 
such  cases  to  register  the  shares  in  the  names  of  two  of  the  di- 
rectors," can  any  one  possibly  suppose  that  those  two  directors 
had  paid  up  the  full  amount  of  the  shares  and  debentures  ?  The 
next  letter  is  this,  from  Mr.  Beattie: — *' Li  reply  to  your  letters 
of  the  3d  and  9th  inst,  I  beg  to  say  I  am  quite  prepared  to  ac- 
cept the  shares  and  debentures  as  collateral  security  pending 
your  disposal  of  them.  In  no  other  light  would  they  be  taken 
by  the  bank."  Does  not  this  show  that  the  bank  perfectly  un- 
derstood the  proposal  in  the  sense  now  contended  for  by  the 
defendants,  for  the  bank  in  fact  say  by  this  letter:  "  You  may 
transfer  the  shares  and  debentures  into  the  names  of  trustees 
810]  for  us,  and  if  you  dispose  of  them  then  the  *per8on8  who 
give  the  money  for  them  will  come  to  us  and  get  the  transfer 
from  our  trustees,  and  so  the  money  will  come  to  us."  I  can- 
not but  think  that  if  there  had  been  any  doubt  upon  any  of  the 
other  letters  that  last  letter  would  have  made  the  matter  quite 
clear. 

llien  we  have  a  letter  from  the  secretary  of  the  railway  com- 
pany to  Mr.  Beattie  on  the  18th  of  January  : —  [His  Lordship  read 
that  letter.]  It  is  quite  impossible  that  that  letter  or  the  head- 
ing of  the  document  could  alter  the  bargain  and  the  undertaking 
contained  in  the  previous  letters. 

Reliance  was  placed  on  the  form  of  the  certificates  and  the 
form  of  the  debentures.  The  certificates  are  in  a  form  which 
<loe8  not  show  whether  they  are  paid  up  or  not.  The  debentures, 
no  doubt,  are  in  the  common  form,  as  if  they  w^ere  paid  up, 
which  debentures  always  are.  I  think,  indeed,  that  if  the  di- 
rectors had  sold  these  shares  and  debentures  in  the  market  there 
would  have  been  an  implied  warranty  that  they  would  have  been 
available  as  shares  and  debentures,  and  that  they  were  paid  up: 
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bnt  I  think  that  here  the  terms  of  the  negotiation  between  the 
parties  exclude  any  such  warranty. 

The  conclusion  I  come  to  upon  the  whole  of  this  case  is,  that 
from  the  beginning  to  the  end  Mr.  Beattie  knew  the  whole  cir- 
cumstances of  this  railway  company  just  as  much  as  the  direct- 
ors themselves  knew  them ;  that  there  was  no  concealment 
from  him,  and  that  there  was  no  deception  in  point  of  fact,  and 
no  mistake  in  point  of  fact.  Whether  there  was  any  mistake 
in  point  of  law,  whether,  for  instance,  either  party  supposed  that 
these  might  be  treated  as  paid  up  shares  and  paid  up  debentures, 
although  they  were  not  paid  up,  I  do  not  know ;  but  it  appears 
to  me  that  Mr.  Beattie  must  have  known  from  the  nature  of  the 
transaction  the  real  state  of  the  facts. 

I  do  not  go  into  the  evidence,  which  is  somewhat  contra- 
dictory, as  to  what  passed  at  interviews  between  Mr.  Beattie  and 
Mr.  Forbes.  I  think  this  case  is  to  be  decided  on  the  written 
documents  which  were  shown  to,  seen  by,  and  acted  upon  by 
the  directors,  and  that  it  is  wholly  immaterial  to  consider  what , 
passed  between  the  secretary  and  the  manager  in  private. 

No  doubt  the  directors  had  not  power  to  issue  debentures,  be- 
*cause  they  had  not  got  a  certificate  from  a  magistrate,  [811 
and  they  could  not  get  a  certificate  until  the  shares  were  paia  up ; 
but  in  my  opinion  Mr.  Beattie  knew  that  these  shares  were  not 
paid  up,  and  therefore  knew  that  in  point  of  law  the  time  had 
not  come  when  the  debentures  could  be  issued.  Upon  the 
whole,  therefore,  I  have  come  to  the  conclusion  that  the  direct- 
<»rs  did  not  make  any  misrepresentation  in  point  of  fact,  and 
that  the  managers  of  the  Union  Bank  were  not  deceived  by  any 
alleged  misrepresentation ;  that  consequently  the  case  against 
the  directors  fails  and  as  against  the  directors  who  have  appealed 
the  bill  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  L.J. : 
I  am  entirely  of  the  same  opinion. 

Solicitors :  Mr.  Dohie  ;  Messrs.  Baxter^  Bose^  Norton,  ^  Co, ; 
Mr.  W.  Clarke. 
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85]  *PowELL  V.  Smith. 

[Law  Reports,  14  Equity  Casefi,  85.] 

1871  P.  100. 

Specific  Performance  —  Mitstake  —  Agreement  for  Lease  for  Seven  or  Fourteen 
Tears  —  Option  of  Lessee — Authority  of  Agent, 

The  C<">urt  will  not  refuse  to  decree  the  specific  performance  of  an  agreement 
on  the  ground  that  one  of  the  contracting  parties  has  mistaken  its  legal  efiect. 

Acconlinglj,  where  a  lessor's  agent  had  contracted  to  grant  a  lease  for  seven 
or  fourteen  years,  which  the  lessor  understood  to  mean  a  lease  determinable  at 
the  lessor's  option,  and  alleged  that  the  agent  had  acted  without  authority : 

Held,  that  the  lessee  was  entitled  to  have  the  agreement  specifically  performed, 
and  to  have  a  lease  for  fourteen  years,  determinable  at  his  own  option  at  the  end 
of  seven  years : 

Held,  also,  that  the  lessee  having  been  put  into  possession  ot  the  farm  under 
the  agreement,  the  lessor  was  precluded  from  disputing  the  agent's  authority. 

This  was  a  suit  for  the  specific  performance  of  an  agreement 
for  a  lease. 

In  September,  1870,  the  plaintiff,  William  Powelly  entered  into 
negotiations  with  T.  H.  England^  who  acted  as  agent  for  the 
defendant,  JEmald  Moaley  Smithy  with  the  view  of  taking  a  lease 
of  a  farm  belonging  to  the  defendant,  and  lately  in  the  occu- 
86]  pation  of  *Z.  Whitwell^  and  an  agreement  was  entered  into 
between  them  which,  so  far  as  material,  was  as  follows : 

''  Terms  agreed  upon  this  1st  day  of  October,  1870. 

"Lease  to  be  for  7, 14,  or — years  from  the  29th  of 

September,  1870. 

"  Rent  £145  per  annum  for  the  farm,  as  late  in  Mr.  WM- 
weWs  occupation. 

"  The  valuation  to  be  made  by  Mr.  Builr}/  of  the  tenant  right 
and  other  matters  under  the  clauses  of  Mr.  WhilweWs  as^ree- 
ment,  and  the  amount  thereof  paid  by  Mr.  Powell  on  his  taking 
possession  of  the  farm,  or  as  may  be  arranged. 

"  The  house  and  buildings  to  be  put  into  tenantable  repair 
by  Mr.  Smithy  and  to  be  kept  and  left  so  by  Mr.  PoweL 

"  Signed,  T.H.Englavd. 
"  Wm.  PoweU." 

The  plaintiff  alleged  that  in  part  performance  of  the  said 
agreement  the  defendant  let  him  into  possession  of  the  said 
farm  as  tenant  thereof  under  the  said  agreement,  and  that  on 
the  faith  of  the  said  agreement,  and  in  part  performance  there- 
of, the  plaintiff  paid  £616,  being  the  balance  of  the  valuation 
made  by  Rutley^  and  that  the  plaintiff  had  ever  since  been  in 
occupation  of  the  farm  as  tenant  thereof,  on  the  footing  of  the 
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said  agreement,  and  had  laid  out  large  sums  in  the  improve- 
ment of  the  farm. 

The  defendant,  however,  refused  to  grant  him  a  lease  for  more 
than  seven  years  without  inserting  a  power  for  the  landlord  to 
determine  the  same  at  the  end  of  seven  years. 

The  plaintiff  accordingly  filed  his  bill  on  the  8th  of  June, 
1871,  praying  that  the  defendant  might  be  decreed  specifically 
to  perform  the  said  agreement  of  the  1st  of  October,  1870,  ana 
to  grant  a  lease  to  the  plaintiff  of  the  said  farm  for  fourteen 
years,  on  the  terms  mentioned  or  referred  to  in  the  said  agree- 
ment. 

The  defendant  admitted  that  the  agreement  was  executed  in 
the  terms  above  mentioned,  but  stated  that  when  England  signed 
it  he  was  only  authorized  to  make,  on  his  behalf,  an  agreement 
with  the  plaintiff  to  grant  him  a  lease  of  the  farm  for  a  period 
determinable  at  the  option  of  either  party  at  the  end  of  seven 
or  fourteen  years,  and  that  he  had  no  authority  to  ae:ree  to  grant 
a  lease  determinable  *at  the  option  of  the  plaintin'  only ;  [87 
he  insisted  that  such  was  the  true  construction  of  the  agreement, 
but  that  if  it  purported  to  grant  such  a  lease  as  the  plaintift' 
claimed  it  was  made  without  his  authority,  and  was  one  which 
he  had  never  ratified,  and  which  did  not  express  the  real  inten- 
tion of  the  parties  signing  it. 

•  It  appeared  from  the  evidence  that  the  defendant  had  an  es- 
tate of  about  3000  acres,  and  that  all  his  leases  to  other  tenants 
were  determinable  at  the  end  of  seven  years,  at  the  option  of 
either  party.  The  plaintiff,  however,  deposed  that  he  wks  not 
aware  at  the  time  of  the  agreement  of  any  such  provision  being 
inserted  in  the  other  leases  granted  by  the  defendant,  and  that 
he  signed  the  agreement  with  the  full  understanding  and  belief 
that  the  lease  would  only  be  determinable  by  himself. 

The  bill  prayed  that  the  defendant  might  be  decreed  specifi- 
cally to  perform  the  agreement  of  the  Ist  of  October,  1870,  and 
to  grant  a  lease  to  the  plaintiff  of  the  said  farm  for  a  term  of 
fourteen  years  according  to  the  terms  and  conditions  of  the 
agreement. 

iMr.  SouihgatCy  Q.C.,  and  Mr.  Cozens  Hardy,  for  the  plaintiff: 

By  the  terms  of  the  agreement  of  the  1st  of  October,  1870,  the 
plaintiff' was  entitled  to  a  lease  of  fourteen  years,  determinable 
at  the  end  of  seven  years  at  the  option  of  the  lessee.  It  is 
clearly  settled  that  the  legal  effect  of  a  contract  for  a  lease  for 
seven,  fourteen  or  twenty-one  years  is  that  it  is  determinable 
at  the  shorter  period  by  the  lessee  only  :  Dann  v.  Spurrier  (*) ; 
Doe  v.  Dixon  (*).  In  Price  v.  Dt/er  (^),  which  was  a  suit  for  spe- 
cific performance  of  an  agreement  for  a  lease  for  seven,  four- 

0  8  B.  &  P.,  899.  (•)  9  East,  14,  (»)  17  VeB.,  866. 
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teen,  or  twenty-one  years,  a  similar  defence  was  set  up  to  that 
raised  in  the  present  case;  and  it  was  sought  to  resist  specific 
perforraance  on  the  ground  that  the  contract  was  varied  by  a 
subsequent  parol  agreement  that  the  lease  should  be  determina- 
ble at  the  option  of  either  party.  It  was  there  assumed  that  the 
option  rested  with  the  lessee  only,  and  the  Court  held  that  the 
legal  effect  of  the  written  instrument  must  stand  notwithstand- 
ing the  variations  verbally  agreed  upon. 

In  Swaisland  v.  Dearaley  (*),  where  a  plaintiff  sought  to  set  aside 
a  contract  on  the  ground  of  mistake,  and  it  appeared  that  the 
88]  *de8cription  of  the  property  was  ambiguous,  it  was  held 
not  to  be  enough  for  the  plaintiff  to  swear  that  there  had  been 
a  mistake  where  no  ground  for  such  mistake  appeared  on  the 
particulars  of  sale.  In  the  present  case  there  was  not  a  mistake 
of  fact,  but  of  law,  which  is  no  defence,  to  a  suit  for  specific  per- 
lormance. 

The  question  then  arises,  whether  the  defendant  can  set  aside 
tl  e  contract  because,  as  he  alleges,  he  never  authorized  his 
agent,  Mr.  England^  to  make  it  for  a  lease  which  the  lessee  could 
determine.  We  submit  that  the  evidence  fails  to  show  that  the 
agent  acted  without  authoritv ;  but  even  if  ho  did,  his  contract 
has  been  ratified  by  the  defendant's  subsequent  conduct.  Where 
a  contract  has  been  signed  on  behalf  of  another,  who  does  not 
at  the  time  assent  to  it,  but  who,  after  he  knows  what  the  con- 
tract is,  does  not  within  reasonable  time  disavow  it,  his  assent  will 
be  presumed :  Bigg  v.  Strong  ^).  So  where  a  principal  act  on  the 
contract  entered  into  by  his  asrent  beyond  .the  scope  of  his 
authority,  he  cannot  afterwards  dispute  his  agent's  authority,  to 
efiter  into  it :  Stuart  v.  London  and  North  Western  Rmhoay  Com- 
pany (*).  Here  there  was  a  clear  ratification,  as  the  defendant 
allowed  the  plaintiff  to  take  possession  of  the  farm  under  the 
agreement,  and  to  pay  the  outgoing  tenant  for  the  stock. 

On  these  grounds  we  submit  that  the  defence  raised  by  the 
defendant  wholly  fails,  and  that  the  plaintiff  is  entitled  to  a  de- 
cree. 

Sir  jR.  Baggallny^  Q.C.,  and  Mr.  Phear,  for  the  defendant: 

We  do  not  dispute  the  authority  of  JJann  v.  Spurrier  (*)  and 
the  other  cases  relied  on  by  the  plaintiff;  for  where  an  agree- 
ment for  a  lease  for  seven,  fourteen,  and  twenty-one  years 
sirnpliciier  is  entered  into,  the  presumption  is  that  it  is  to  be 
determined  at  the  option  of  the  lessee.  But  the  Court  will  look 
at  all  the  surrounding  circumstances.  In  the  present  case  the 
defendant  is  owner  of  a  considerable  estate,  and  it  appears  by 
the  evidence  that  in  all  his  leases  a  clause  is  inserted  making 

Q)  29  Beav.,  480.  O  15  Beav.,  613, 520. 

O  3  Sm.  &  Giff ,  592 ;  4  Jur.  (N  S),  983.  O  3  B.  &  P.,  899. 
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them  determinable  at  the  lessor's  option  only.  This  may  be  re- 
lied on  as  confirming  the  defendant's  evidence  that  this  agree- 
ment was  made  under  a  misapprehension. 
i  *The  way  in  which  the  Court  will  deal  with  contracts  [89 
where  one  of  the  contracting  parties  proves  that  he  has  entered 
into  it  in  a  difterent  sense  from  the  other  was  considered  in 
Wi/combe  BaUway  Company  v.  Donningion  Hospital  (*),  where, 
speaking  of  the  way  in  which  a  vendor  had  understood  the  con- 
tract, Lord  Justice  Knight  Bruce  observed :  "  It  is  sworn  by  tlie 
vendor's  agent  that  this  was  his  sense  and  understanding.  Jt 
would  be  contrary  to  the  rules  of  this  Court  to  enforce  specific 
performance  against  a  defendant  fo  swearing,  and  in  fact  so 
proving." 

Further,  the  defendant's  agent,  Mr.  England^  was  neverauthor- 
ized  to  enter  into  an  agreement  for  such  a  lease  as  that  to  which 
the  plaintiff  now  claims  to  be  entitled.  In  Manser  v.  Back  (*), 
which  was  a  suit  by  a  purchaser  to  enforce  specific  performance 
of  a  contract  entered  into  by  an  auctioneer  by  mistake  for  the 
sale  of  property,  as  to  part  of  which  his  authority  had  been  re- 
voked. It  was  held  that  it  was  competent  to  the  vendor  to  insist 
upon  such  revocation,  and  that  parol  evidence  was  admissible 
in  support  of  that  defence. 

Swaisland  v.  Dearsley  (*)  was  cited  on  the  other  side ;  but  we 
contend  that  it  is  an  authority  in  our  favor,  for  it  was  there  held 
that  the  contract  could  not  be  enforced.  In  Webster  v.  Cecili^)^ 
where  the  vendor  had  by  mistake  inserted  a  wrong  sum  for  the 
purchase  money,  that  was  held  to  be  sufficient  to  prevent  a  con- 
tract from  being  enforced. 

Li  Harris  v.  IPeppereU  f )  your  Lordship  observed  :  "  Where  a 
deed  is  not  actually  executed  the  Court  will  -not  enforce  specific 
performance  of  a  contract  which  one  party  has  entered  into  under 
a  mistake."  The  mistake  in  this  case  being  proved,  and  the 
agent  having  acted  without  authority  in  making  the  agreement 
in  these  terms,  we  submit  that  it  cannot  be  enforced. 

Lord  Romilly,  M.R.  : 

I  am  of  opinion  that  this  is  not  properly  a  case  of  mistake  at 
all.  In  those  cases  in  which  agreements  have  been  set  aside  on 
the  ground  of  mistake,  there  has  been  a  mistake  as  to  the  agreo- 
^ment  *which  has  been  entered  into.  That  is  not  the  case  [90 
here  for  the  words  of  the  agreement  are  not  disputed  on  either 
side;  nay,  more,  shortly  after  the  agreement  was  entered  into, 
it  was  so  far  ratified  that  under  it  the  plaintift'was  actually  put 
into  possesion  of  the  farm.     All  those  cases  which  have  been 

(»)  Law  Rep.,  1  Ch.  268,  273.  (»)  29  Beav.,  430. 

O  6  Hare.,  448.  (*)  80  Ibid,  62. 

0  Law  Rep  ,  5  Eq.,  1,  4. 

3  Enq.  Rep.  83 
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cited  duriiifi^  the  argument  are  eases  where  there  was  either  a 
dispute  and  doubt  as  to  the  thing  sold,  or  where  the  words  of 
the  agreement  expressed  certain  things  in  an  ambiguous  manner, 
which  might  be  misunderstood  by  one  of  the  parties.  In  all 
those  cases  the  Court  has  held  that  it  must  look  at  the  evidence, 
and  that  if  the  mistake  is  sufficiently  proved  the  Court  will  then 
set  aside  the  agreement.  But  here  the  words  of  the  agreement 
are  quite  certain,  and  the  only  thing  that  was  not  understood 
was  the  legal  effect  of  certain  words  which  it  contained.  Now 
that  is  no  ground  of  mistake  at  all.  It  is  a  question  upon  the 
construction  of  an  agreement  agreed  to  by  everybody  concerned. 

The  construction  of  the  agreement  is  unquestionable.  When 
it  says,  "for  seven  or  fourteen  years,"  those  words  allow  the 
lessee  to  have  an  option  of  saying  whether  he  will  give  it  up  at 
the  end  of  the  seven  j-eai-s.  Upon  that  there  is  no  question 
whatever.  Therefore  it  is  not,  as  was  stated  here,  a  mistake  as 
to  the  contract  which  was  entered  into,  but  that  a  person  en- 
tered into  an  agreement,  the  legal  effect  of  which  he  did  not 
know  at  the  time.  But  the  legal  effect  of  a  contract  upon  the 
true  construction  of  the  words,  is  a  matter  by  which  he  is  bound. 
Here  the  defendant  has  acted  upon  this  agreement.  He  was 
aware  that  the  plaintiff  took  possession  of  the  farm  a  few  days 
afterwards,  and  paid  the  outgoing  tenant  for  the  stock  on  the 
farm. 

If  it  could  be  proved  that  the  plaintiff  knew  that  the  defend- 
ant never  granted  leases  in  which  he  did  not  reserve  the  option 
of  determining  the  leases  to  himself  as  well  as  to  his  lessees, 
according  to  the  form  adopted  by  some  large  landed  proprie- 
tors, then  another  ingredient  might  arise,  namely,  that  of  fraud 
in  taking  advantage  of  that  which,  though  it  was  understood 
by  him,  was  not  stated.  But  the  plaintiff  says  in  effect,  "  Here 
18  the  agreement,  and  all  I  come  to  you  for  is  to  execute  a  lease 
in  conformity  with  the  agreement;"  and  then  the  defendant 
says,  "I  did  not  mean  the  agreement  to  have  its  legal  effect." 
9i]  Could  he  have  alleged  *that  the  agreement  was  not  binding 
on  nim,  so  that  he  was  not  bound  to  execute  a  lease  in  conformity 
with  it  ?  It  is  clear  from  the  authorities  cited  by  Mr.  Phear  ihtit 
where  the  Court  sees  there  can  be  no  mistake,  it  will  not,  on 
such  a  ground  as  here  alleged,  set  aside  the  contract  or  interfere 
to  prevent  its  specific  performance. 

Besides,  in  the  cases  referred  to  one  important  ingredient  in 
considering  whether  the  Court  will  set  aside  a  contract  has  been 
this — Can  the  parties  be  put  in  the  same  position  in  which 
they  were  before  ?  In  the  present  cflse  that  cannot  b^  done,  for 
the  plaintitf  cannot  be  put  in  the  same  situation  now  as  if  the 
agreement  had  been  carried  into  effect  for  a  lease  of  the  farm 
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two  years  ago.  In  all  these  cases  time  is  of  the  essence  of  the 
contract.  Moreover,  this  is  not  a  case  in  which  the  plaintift* 
should  be  left  to  his  remed}'^  at  law,  for  it  is  the  object  of  suits 
in  this  Court  to  make  the  decision  final,  and  it  would  be  diffi- 
cult to  ascertain  the  extent  of  the  particular  damage  which  the 
plaintiff  has  sustained,  or  what  he  might  have  obtained  else- 
where if  he  had  not  entered  into  this  contract. 

Here  the  defendant  by  his  agent  has  adopted  a  certain  form 
of  agreement,  and  then  when  he  finds  out  that  it  gives  certain 
rights  which  he  did  not  intend,  he  wishes  to  put  an  end  to  it. 
But  this  Court  considers  that  every  one  entering  into  such  a 
contract  is  bound  to  know  what  the  law  is,  and  as  the  defendant 
entered  into  it  with  his  ev  es  open  (assuming  that  he  is  bound  by 
the  acts  of  his  agent)  he  cannot  set  it  aside  because  he  finds  the 
construction  of  it  is  against  him. 

I  am  quite  clear  also  that  the  defendant  has  assented  to  Mr. 
EnglaruPs  contract,  and  that  his  acts  have  put  the  plaintiff  into 
possession*  ^  The  result  is  that  the  plaintiff  is  entitled  to  a  decree, 
and  to  have  a  lease  for  seven  or  fourteen  years,  determinable 
at  his  option  at  the  end  of  seven  years. 

Solicitors  for  the  plaintiff:  Messrs.  May  ^  Sykes. 
Solicitors  for  the  defendant:  Messrs.  Taylor  ^  Baxter  agents 
for  Mr.  W.  H.  Rowland  Croydon. 


V.-C.  M.  May  1,  2,  6,  7, 1872. 

♦Mackay  V.  Douglas.  [106 

[Law  Reports,  14  Equity  Cases,  106.] 

1867  M.,  111. 

Vcluntary  SetUement  —  Creditor's  Suit  —  Settler  abn^it  to  engaffs  in  Trade — TAfu 
Cities  incurred  sines  Date  of  SetUement  — 13  Eliz.  c.  6  —  inspectorship  Deed 
—  Bele{Me  —  Concealment. 

A  voluntary  settlement  whereby  the  settler  takes  the  bulk  of  his  property  out 
of  the  reach  of  his  creditors,  shortly  before  engaging  in  trade  of  a  hazardous 
character,  may  be  set  aside  in  a  suit  on  behalf  of  creditors  who  became  such  after 
the  settlement,  though  there  are  no  creditors  whose  debts  arose  before  the  date 
of  the  settlement,  and  though  when  the  settlement  was  made  it  was  doubtful 
whether  the  arrangements  under  which  the  settler  was  to  engage  in  the  business 
would  take  effect. 

V\rhere  a  voluntary  settlement  is  made  on  the  eve  of  the  settler  engaging  in 
I  trade  the  burden  rests  upon  him  of  showing  that  he  was  in  a  position  to  make  it. 

In  order  to  set  aside  a  voluntary  settlement  as  being  void  as  against  creditorH. 
it  is  not  necessary  to  show  that  the  settler  contemplated  becoming  actually  in- 
debted. It  is  sufficient  if  he  contemplated  a  state  of  things  which  might  result 
in  bankruptcy  or  insolvency. 

A  debtor  is  not  entitled  to  set  up,  as  a  defence  to  a  suit  to  set  aside  a  voluntary 
settlement,  a  release  contained  in  an  inspectorship  deed  by  which  he  vested  ail 
his  property  in  the  inspectors,  the  settlement  or  the  existence  of  the  property 
comprised  in  it  not  having  been  disclosed  at  the  time  the  inspectorship  deea  was 
executed. 
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This  was  a  suit  praying  that  a  voluntary  settlement  affected 
by  two  deeds  of  the  24th  of  February,  1864,  might  be  declare<l 
void  as  against  the  creditors  of  the  settler  under  the  Act  of  13 
Mf'z,  c.  5,  and  for  consequential  relief. 

The  plaintiffs  sued  on  behalf  of  themselves  and  all  other  cre- 
ditors of  the  settler,  and  the  defendants  were  the  settler  and  the 
trustees  of  the  settlement.  William  Douglas^  the  settler,  was 
originally  a  merchant's  clerk,  and  his  salary,  which  had  been 
gradually  raised  from  <£200  a  year,  amounted  in  the  year  1864 
to  X500  a  year.  He  was  then  a  managing  clerk  in  a  firm  of 
merchants  carrying  on  business  in  London  and  Liverpool^  and  also, 
in  partnership  with  other  persons,  at  Calcutta,  The  style  of  the 
London  firm  was  James  Smith  ^  Co. ;  that  of  Liverpool^  William 
Grant  ^  Co. ;  and  that  of  Calcutta^  Granl^  Smith  ^  O).  The  prin- 
cipal members  of  the  firm  were,  at  the  time,  James  Smilh  and 
William  Grants  and  there  was  also  a  partner  named  James  Sicel^ 
«nd  other  persons  were  interested  in  some  of  the  branches  of 
the  business. 

The  defendant  Douglas  had  married  about  the  year  1858  ;  at 
the  date  of  the  settlement  in  question  in  the  suit  he  had  no  child- 
ren, but  one  was  born  shortly  afterwards.  At  the  time  of  his 
marriage  he  had  no  property  capable  of  being  put  into  settle- 
ment, but  according  to  his  statement  he  had  by  the  year  1863 
saved,  out  of  his  salary,  and  certain  sums  which  had  been  given 
him  out  of  the  profits  of  certain  transactions  in  jute  which  he 
had  conducted  on  behalf  of  his  employers,  sufficient  money  to 
enable  him  to  purchase  the  lease  of  a  house  at  Islington^  in  which 
he  intended  to  reside,  known  as  No.  28,  Highbury  Hill.  He  at 
all  events  did  purchase  the  lease,  which  was  now  valued  at  about 
£1800.  He  signed  the  contract  on  the  30th  of  October,  1863, 
and  the  assignment  to  him  was  made  on  the  2d  of  November, 
1863. 

In  the  latter  months  of  the  year  1863  negotiations  were  com- 
menced between  the  partners,  James  Smith  and  William  Grants 
for  the  purpose  of  enabling  William  Grant  to  retire  from  the 
partnership  ;  and  it  was  also  arranged  between  James  Smith  and 
William  Douglas  that  if  the  proposal  were  carried  out  the  latter 
would  be  taken  into  the  partnership.  The  matter  was  so  far 
arranged  that  an  agreement  was  signed  on  the  1st  of  October, 
1863,  by  William  Grant  and  James  Smith,  which  provided  that 
Wdliam  Grant  should  retire,  and  Jame^  Smith  pay  him  £70,000 
for  his  interest  in  the  business.  Some  difliculty,  however,  arose 
108]  i^^  finding  the  £70,000,  *and  the  arrangement  was  not 
concluded  at  the  time.  The  plaintifts,  however,  sought  to  es- 
tablish as  part  of  their  case  that  the  admission  of  Mr.  Douglas 
as  a  partner  w:is  virtually  determined  upon  before  the  close  of 
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the  year  1863.  For  this  conclusion  they  relied,  amongst  other 
things,  upon  a  letter  written  by  Mr.  Douglas  to  Mr.  Smith,  on 
the  11th  of  September,  1863,  in  which  the  following^  passage 
occurred  :  "  I  am  much  obliged  for  the  inquiry  in  the  latter  part 
of  your  note.  Grant  writes  me  that  he  will  be  in  town  on  Wed- 
nesday, when  he  also  expects  to  see  you  here,  and  I  will  then 
speak  to  you  fully  on  the  subject.  If  Grant  retires  altogether 
from  Calcutta  business  I  would  be  very  glad  indeed  if  you  could 
come  to  an  arrangement  with  me  here.  But  I  have  still  my 
doubts  whether  Grant  will  retire;  only  there  has  been  so  much 
lately  of  deciding  one  way,  and  then  deciding  in  another,  that  I 
had  made  up  my  mind  to  wait  quietly  till  something  was  actually 
agreed  upon." 

These  arrangements,  however,  remained  unconcluded ;  and 
in.  the  meantime,  on  the  19th  of  January,  1864,  the  defendant 
Douglas  had  some  conversation  with  his  solicitors  with  respect 
to  making  some  settlement  on  his  wife  and  family;  and  on  the 
24th  of  February  following  he  gave  them  complete  instructions 
to  prepare  a  settlement  of  his  leasehold  house.  This  was  effected 
by  means  of  two  indentures,  both  dated  the  24th  of  February, 
1864,  by  the  first  of  which,  after  reciting  that  he  was  desirous 
of  making  some  provision  for  his  wife,  he,  in  consideration  of 
Tiatural  love  and  aifection  for  her,  assigned  the  leasehold  house 
to  the  three  remaining  defendants  as  trustees,  with  a  discre- 
tionary trust  for  sale,  and  to  hold  the  house,  or  the  proceeds 
of  the  sale  of  it,  upon  the  trusts  of  the  indenture  of  even  date. 
These  trusts  were,  in  substance,  for  his  wife  for  life  for  her 
separate  use,  and  after  her  death,  if  he  should  not  have  become 
bankrupt  or  have  incumbered  the  same,  to  pay  the  income  to 
himself  until  he  should  be  outlawed  or  become  bankrupt,  or 
should  assign,  charge  or  incumber,  or  attempt  or  affect  to  assign, 
charge  or  incumber,  the  dividends,  interest  and  income,  or  some 
part  thereof;  or  should  or  might  suffer  something  whereby  the 
same  or  some  part  thereof  might  through  his  act  or  default,  or 
by  operation  or  process  of  law  or  otherwise,  if  belonging  ab- 
solutely to  him,  become  vested  in  or  payable  to  some  other 
*per8on  or  persons;  and  a  discretionary  trust  was  given  [109 
to  the  trustees  as  to  the  application  of  the  income  in  case  of  the 
determination  of  the  trust  during  his  life.  Then  followed  the 
usual  trusts  in  favor  of  the  children  of  the  marriage,  and  an  ul- 
timate trust  for  the  defendant  Douglas^  his  executors  or  admin- 
istrators absolutely. 

These  deeds  were  executed,  on  or  about  the  day  on  \Chich 
they  were  dated,  by  Douglas  and  the  trustees.  On  the  8th  of 
April,  1864,  the  partnership  arrangements  were  completed  as 
far  as  the  London  and  Liverpool  firms  were  concerned,  and  by  a 
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deed  of  that  date  made  between  James  Smithy  who  was  the  only 
continuins:  partner,  and  himself  (it  being  provided  thai  the  re- 
maining Endish  partner,  James  Steely  should  retire  at  the  end 
of  the  year),  lie  became  a  partner  in  those  firms  for  three  years 
from  the  first  of  May,  1864. 

On  the  Ist  of  May,  1864,  the  defendant  Douglas  left  England 
for  Calcutta,  with  the  view  of  taking  the  chief  management  of 
the  branch  of  the  business  carried  on  there ;  and  on  or  about 
the  8th  of  August,  1864,  a  deed  was  executed  in  India  by  means 
of  which  he  became  a  partner  in  that  firm  also,  and  he  remained 
in  India  till  the  early  part  of  the  following  year. 

The  firms  in  England  soon  became  embarassed,  their  difiicul- 
ties  arising  principally,  according  to  the  statement  of  the  defend- 
ant Douglas,  from  injudicious  management,  during  his  absence 
in  India,  of  some  speculations  in  jute  which  had  been  com- 
menced before  he  became  a  partner  and  for  which  he  considered 
that  he  was  not  personally  responsible ;  and  in  November,  1864, 
it  became  necessary  for  them,  if  they  were  to  continue  their 
business,  to  raise  a  sum  of  £40,000.  This  sum  was  raised  under 
an  agreement  dated  the  14th  of  November,  1864,  by  which  the 
late  partner  William  Grant,  mortgaged  his  interest  in  327  Hooghly 
bteam  Tug  Company^s  shares,  and  James  Steely  who  was  about  to 
retire,  mortgaged  certain  shares  in  a  tea  plantation  company  and 
other  property,  and  William  Grant  agreed  to  become  again 
a  partner  as  from  the  1st  of  January,  1865.  On  resuming  this 
position  William  Grant  went  to  Calcutta  to  manage  the  India 
branch  of  the  business,  and  in  February,  1865,  the  defendant 
Douglas  returned  home.  He  stated  in  his  answer  that  on  his 
return  he  discovered  that  in  consequence  of  the  liabilities 
110]  *  which  had  necessitated  the  agreement  of  the  14th  of 
November,  1864,  and  from  several  imprudent  transactions  which 
had  been  entered  into  during  his  absence  by  James  Smith  and 
Jam£S  Steely  in  breach  of  a  covenant  contained  in  the  agreement 
of  the  14th  of  November,  1864,  the  business  of  the  London  and 
Liverpool  firms  had  become  hopelessly  embarassed,  and  that 
stoppage  of  payment  must  ensue.  Accordingly  these  firms 
stopped  payment  in  April,  1865  ;  and  in  Februarv,  1866,  the 
Calcutta  firm,  which  appeared  to  have  been  in  a  solvent  condi- 
tion so  long  as  it  was  under  the  management  of  the  defendant 
DouglaSy  also  stopped  payment.  The  liabilities  of  the  English 
firms  amounted  altogether  to  £348,147  45.  6d 

On  the  15th  of  March,  1865,  a  deed  of  inspectorship  was  exe- 
cuted for  the  puq>ose  of  winding  up  the  business  of  the  English 
firms,  under  which  the  plaintifts,  who  were  creditors,  were  ap- 
pointed inspectors.  James  Smith  and  William  DouglaSy  therein 
called  the  debtors,  covenanted  with  the  plaintiflTs,  in  effect  that 
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they  would  get  in  and  convert  into  monej'  their  joint  and  sepa- 
rate estates  under  the  inspection  of  the  plaintiiFs,  «ind  as  the 
plaintiffs  should  require,  and  under  the  like  inspection  divide 
the  proceeds  arising  from  such  estates  rateably  amongst  the 
creditors.  And  it  was  further,  amongst  other  things,  provided 
that  the  estate  should  be  administered  in  accordance  with  the 
then  bankruptcy  law  in  EngUind^  or  as  near  thereto  as  circum- 
stances would  permit;  and  clause  20  contained  the  following 
provision  :  "  that  at  any  time  before  the  whole  of  the  said  es- 
tate shall  have  been  fully  administered  the  said  debtors  and  each 
of  them  shall,  if  the  said  inspectors  shall  require  the  said  same, 
convey,  assign,  an4  assure  all  the  estate  and  effects  of  the  said 
co-partnership  firms  and  each  of  them,  and  also  all  their  and  his 
estate  and  effects  remaining  outstanding  and  not  divided,  to  such 
person  or  persons  as  they  may  direct,  in  trust  to  be  administered 
according  to  the  law  of  bankruptcy  among  the  said  creditors  re- 
spectively, and  if  any  ultimate  surplus  shall  remain  after  full 
payment  and  satisfaction  of  all  debts  or  claims,  and  of  all  costs, 
charges,  and  expenses  hereby  authorized  to  be  paid,  or  otherwise 
provided  for,  then  as  to  such  ultimate  surplus  in  trust  for  the 
said  debtors  and  each  of  them  according  to  their  and  his  right 
and  interest  therein." 

♦Clause  22  was  as  follows :  [111 

"  That  if  and  when  the  said  estate  shall  have  been  fully  ad- 
ministered according  to  the  provisions  thereof  to  the  satisfaction 
of  the  said  inspectors,  they  may  certify  the  fact  in  writing  under 
their  hands,  such  writing  to  be  endorsed  upon  or  to  refer  to 
these  presents ;  or  in  case  all  the  estate  and  effects  of  the  said 
co-partnership  firms  and  each  of  them  and  of  the  said  debtors 
and  each  of  them  shall  be  conveyed,  assured  or  assigned  in 
pursuance  of  these  presents  and  in  the  manner  thereinbefore 
provided,  such  fact  may  in  like  manner  be  certified ;  and 
thereupon  and  thenceforth  these  presents  (except  only  for  the 
purpose  and  to  the  extent  in  the  present  clause  hereinafter 
provided  for,  and  without  prejudice  to  the  rights  of  the 
said  creditors  respectively,  to  or  over  the  property  so  there- 
inbefore conveyed  or  assigned),  or  to  or  over  any  dividends  or 
funds  for  dividends  then  provided  but  not  actually  paid  to  the 
said  creditors  respectively,  shall  operate  and  be  a  release  and 
discharge  to  the  said  debtors  and  each  of  them,  their  and  each 
of  their  heirs,  executors,  and  administrators,  as  fully  and  effect- 
ually and  in  like  manner  as  an  order  of  discharge  granted  to 
them  respectively  under  such  joint  adjudication  as  aforesaid, 
and  may  be  pleaded  and  used  accordingly  and  as  a  bar  to  and 
in  defence  of  all  actions,  suits,  and  proceedings  in  respect  of  any 
of  the  debts,  claims,  and  demands  of  all  or  any  of  the  said 
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creditors  re8pectivo]3\  Provided  nevertheless,  that  in  case  at 
any  time  after  such  conveyance  and  assignment  the  said  co- 
partnership  firms  or  either  of  them,  or  the  said  debtors  or  either 
of  them,  shall  become  or  be  made  or  declared  bankrupts  or 
bankrupt,  and  the  arrangement  hereby  made  or  the  property 
comprised  in  any  such  conveyance  or  assignment  shall  hereby 
be  in  any  way  prejudiced  or  aftected,  then  such  release  and  dis- 
charge as  aforesaid  shall  not  prevent  any  of  the  said  cjreditors 
respectively  from  coming  in  under  such  bankruptcy  for  the  pur- 
nose  for  which  they  would,  but  for  such  release  and  discharge, 
have  been  entitled  to  come  in." 

This  inspectorship  deed  was  registered'  under  the  Bank- 
ruptcy Act,  1861.  By  another  deed,  dated  the  22d  of  February, 
1866,  the  assets  of  the  CcilcuUa  &rm  were  assigned  to  trustees  for 
the  benefit  of  the  creditors  of  the  firm,  and  such  of  the  creditors 
112]  »8  ♦executed  the  deed  released  the  Defendant  Douglas  and 
his  separate  estate  from  all  demands  proveable  under  the  deed. 
The  partnership  estates  and  the  private  estates  of  the  partners, 
so  far  as  had  been  disclosed,  had  been  wound  up  under  the 
mspectorsliip  deed  and  in  bankruptcy,  and  the  English  creditors 
had  been  paid  a  dividend  of  fourpence  in  the  pound,  and  there 
remained  a  sum  in  hand  sufficient  to  pa^  another  small  dividend. 
On  the  8th  of  September,  1865,  the  plaintiffs  gave  the  Defendant 
Douglas  the  following  letter  signed  by  them  : 

"  Sir, —  Referring  to  the  deed  of  arrangement  and  inspector- 
ship of  your  firm  of  Smithy  Douglas^  ^  Company ^  we  beg  to  testify 
to  your  having  conformed  thereto  and  supplied  all  information 
required  to  the  present  time  ;  and  further,  to  signify  our  con- 
sent to  your  engaging  in  any  new  business  or  employment  on 
your  own  account,  so  far  as  may  not  be  inconsistent  with  your 
aiding  and  assisting  in  getting  in  and  winding  up  the  estate  of 
your  late  firm." 

The  Defendant  Douglas^  however,  did  not  inform  the  inspect- 
ors of  the  settlement  or  the  existence  of  the  property  comprised 
in  it,  and  the  plaintiffs  wrote  the  letter  of  the  8th  of  September, 
1865,  in  ignorance  of  its  existence. 

The  Defendant  Douglas  stated  by  his  answer,  paragraph  27, 
that  he  was  at  the  date  of  the  settlements  wholly  free  from  debts 
or  obligations  of  any  kind,  except  current  bills  for  personal  and 
household  expenses  of  trifling  amount,  all  of  which  had  long 
since  been  fully  paid  and  satisfied. 

A  case  was,  however,  set  up  by  the  bill  with  respect  to  certwn 
speculations  in  jute  and  cotton  in  which  the  firm  had  been  en- 
gaged previously  to  his  becoming  a  partner,  and  in  which  he 
was  alleged  to  have  been  entitled  to  a  share  in  the  profits,  and 
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consequently  to  liability  for  losses.  The  speculations  had  event- 
ually turned  out  disastrous,  and  caused  a  considerable  part  of 
the  liabilities  of  the  firms.  If  that  case  were  established  there 
would  be  a  liability  still  existing,  incurred  before  the  date  of 
the  settlement.  The  Defendant  Douglas^  however,  denied  that 
he  had  incurred  any  liability  with  respect  to  these  transactions. 
Tho  bulk  of  the  evidence,  which  was  very  voluminous,  related 
*to  this  part  of  the  case,  but  it  was  not  argued  out,  and  [113 
for  the  purpose  of  the  decision  it  may  be  considered  that  there 
was  no  debt  now  owing  from  the  defendant  Douglas  which  had 
been  incurred  prior  to  the  date  of  the  settlement  now  sought  to 
be  set  aside. 

Mr.  Cotton,  Q.C.,  Mr.  Lindlcy,  Q.C.,  and  Mr.  Fellows,  for  the 
plaintifts : 

It  is  clearly  established  by  the  evidence  in  this  case  that  at  the 
time  the  defendant  Douglas  made  this  settlement  he  contem- 
plated becoming  a  partner  in  the  business,  and  only  six  weeks 
after  making  it  he  did  actually  become  such.  Bat  if  there 
were  any  doubt  as  to  his  intention  the  frame  of  the  settlement 
is  such  that  the  Court  will  presume  it.  An  interest  terminable 
on  bankruptcy  is  just  what  a  man  would  make  who  had  de- 
termined to  engage  in  a  hazardous  business,  and  the  character 
of  this  business  must  have  been  well  known  to  the  defendant 
Douglas  from  knowledge  acquired  during  his  clerkship. 

Under  these  circumstances  it  is  quite  unnecessary  to  go  into 
any  question  whether  there  is  now  any  liability  which  was  in 
existence  when  the  settlement  was  made.  A  man  contemplat- 
ing going  into  trade  is  not  allowed  to  take  the  bulk  of  his 
property  out  of  the  reach  of  his  creditors.  The  principle 
upon  which  the  case  rests  was  laid  down  by  Lord  Hardwicke  in 
Stileman  v.  Ashdown  {^),  where  he  says :  "  It  is  not  necessary 
that  a  man  should  be  actually  indebted  at  the  time  he  enters 
into  a  voluntary  settlement  to  make  it  fraudulent ;  for  if  a  man 
does  so  with  a  view  to  his  being  indebted  at  a  future  time  it  is 
equally  fraudulent,  and  ought  to  be  set  aside."  And  the  same 
view  was  followed  in  Taglor  v.  Jones  (^).  Where  the  result 
fairly  to  be  anticipated  follows,  the  intention  to  defeat  or  delay 
creditors  will  be  presumed,  and  it  is  not  necessary  to  show  that 
there  are  existing  creditors  whose  debts  arose  before  the  settle- 
ment :  Ware  v.  Gardner  (') ;  Barling  v.  Bishopp  (*).  It  is  quite 
sufficient  that  a  man  is  about  to  enter  on  a  course  which  may 
result  in  liability  to  brinsr  such  a  deed  within  the  statute  of 
18  Eliz.  c.  5  :   Crossley  v.  EUoorihy  (*).    In  that  case  one  ground 

(')  2  Atk..  477.  (»)  Law  J.ep.,  7  Eq..  817. 

(•)  Ibid,  eOO.  (*)  29  Beav.,  417. 

(•)  Uw  Rep.,  12  Eq.,  158, 

3  Eno.  RepI  84 
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114]  *of  decision  was,  that  a  man  had  no  right  to  make  such  a 
settlement  at  a  time  when  he  had  liabilities  hanging  over  bis 
head  which  might  result  in  insolvency.  Where  indebtedness 
at  the  date  of  the  settlement  is  not  made  out  the  Court  may  still 
infer  fraud  from  the  facts  of  the  case,  as  here  from  the  terms  of 
the  deed :  Townshend  v.  Windham  (^).  The  release  by  the  cre- 
ditors of  the  Indian  firm  has  no  effect  against  the  creditors  of 
the  English  firms,  and  if  it  be  said  that  the  plaintiffs  executed 
that  release  they  did  so  only  as  creditors  of  the  Indian  firm. 
If  the  case  as  to  the  jute  speculations  is  gone  into  it  vn{\  only 
be  necessary  to  show  that  the  defendant  Douglas  was  under  some 
liabilities  in  respect  to  transactions  which  have  since  resulted  in 
insolvency. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Fischer,  Q.C.,  for  the  defendant, 
William  Doufflds,  and  the  trustees  of  the  settlement : 

The  settlement  cannot  properly  be  objected  to  on  the  ground 
of  the  possibility  that  some  liability  might  arise  after  its  execu- 
tion, the  settler  being  free  from  liability  when  it  was  executed  ; 
for  that  was  the  state  of  circumstances  in  In  re  KerrisofrCs 
Trusts  (^.  It  is  a  necessary  ingredient  in  the  plaintift*'s  case  to 
show  the  existence  of  some  liability  at  the  time  of  the  settlement, 
which  has  not  been  discharged.  This  appears  from  CrossUif  v. 
Elioorihy  ('),  which  is  so  much  relied  on  by  the  plaintiffs.  For 
in  the  judgment  that  point  is  distinctly  put  forward,  and  made 
one  of  the  grounds  of  the  decision.  There  were  in  fact  two 
grounds  upon  which  that  case  rested  :  the  initial  indebtedness 
which  continued  without  intermission,  and  the  occurrence  of  a 
liability  which,  though  not  anticipated  when  the  settlement  was 
executed,  arose  out  of  facts  done  previously,  and  was  considered 
to  relate  back  to  them.  Here  not  a  single  debt  existing  at  the 
date  of  the  settlement  has  been  put  into  proof  since,  and,  such 
being  the  case,  the  settlement  cannot  be  set  aside  at  the  suit 
of  subsequent  creditors  without  proof  of  actual  fraud:  Mobnej 
v.  Penney  (*) ;  Skarfy.  Soulby  (*). 

[The  Vice-Chancellor  :  The  question  is,  whether  a  man 
who,  within  two  months  of  going  into  business,  makes  a  voluu- 
115]  ^**'T  settlement,  *mu3t  not  be  considered  to  have  done  so 
with  the  intention  of  delaying  his  creditors.] 

This  was  a  mere  expectation,  which  might  or  might  not  be 
carried  out  at  the  date  of  the  settlement,  and  the  contingency 
of  entering  into  the  partnership  is  too  remote  to  affect  its  vali- 
dity. It  would  be  necessary  also  to  establish  that  the  settler 
contemplated  incurring  a  loss.     The  statute  oi  Elizabeth  requires 

(^  2  Ves.  Sen..  1.  (*)  l^w  Rep.,  12  Eq..  ISS. 

O  Uw  Rop..  12  Eq.,  422.  (*)  3  K.  &  J.  90, 

.    Ol  Mac  &G.,864, 


VoL  XIVJ  EQUITY  CASES.  667 

V.-C.  M.  Mackay  v.  Douglas.  1872 

the  intention  to  defeat  creditors  to  be  shown,  and  even  if  an 
actual  partnership  were  supposed  to  raise  an  implication  of  such 
intention  that  consideration  would  not  apply  here.  In  fact  if 
the  deed  is  avoided  on  account  of  the  contemplated  partnership, 
it  must  be  shown  that  the  circumstances  are  such  as  would  have 
avoided  it  if  the  partnership  had  not  taken  effect.  The  result 
of  the  evidence  is  that  it  was  then  improbable  that  the  partner- 
ship would  take  effect. 

The  rule-is  that  a  settlement  is  good  unless  one  of  these  cases 
can  be  established.  Either  insolvency  must  be  the  necessary 
result  of  its  execution,  as  in  Spirett  v.  WiUiMs  (')  —  a  principle 
which  was  discussed  in  Freeman  v.  Pope  (^),  and  was  the  ground 
of  the  decision  in  Thompson  v.  Webster  (')  —  or,  at  least,  the  set- 
tlement must  be  shown  to  have  been  made  with  a  view  to  the 
settler  becoming  actually  indebted  to  the  extent  of  insolvency : 
Stileman  v.  Aslulown  (*) ;  or  else  there  nmst  be  some  "  mark  of 
fraud,  collusion,  or  intent  to  deceive  subsequent  creditors  "  : 
Toxonshcnd  v.  Wn/ndham  (*),  where  the  distinction  between  13 
Eliz.  c.  5  and  27  Eliz.  c.  4  is  clearly  shown.  "When  the  settler 
is  not  indebted  at  the  time  of  the  settlement  fraud  must  be  ex- 
pressly shown  :  Stephens  v.  Olive  (•) ;  Kidney  v.  Coussmaker  (^) ; 
Jtichardson  v.  Smallwood  (^).  There  was  nothing  to  prevent  the 
defendant  Douglas  from  disposing  of  the  property,  and  if  so, 
there  could  be  no  objection  to  his  settling  it.  Barling  v. 
Bishopp  {^)  and  Ware  v.  Gardner  (*®)  are  clearly  distinguishable 
from  the  present  case,  the  object  of  evading  a  definite  liability 
likely  to  arise  being  manifest. 

♦Next,  the  releases  in  the  deed  of  inspectotship  and  the  [116 
Indian  trust  deed  constitute  an  absolute  bar  to  the  suit,  the  clear 
intention  being  to  wind  up  the  estates  and  leave  the  partners 
free. 

[They  also  cited  Holloway  v.  Millard  (")  and  Martyn  v. 
HTNamara  (»2).] 

SirR  Malins,  V.C: 

This  case  raises  as  important  a  question,  proeably,  on  this 
branch  of  the  law  as  has  ever  been  brought  before  the  Court. 

The  circumstances  are  very  simple.  Mr.  Douglas  had  been 
for  some  years  a  clerk  in  various  mercantile  houses,  and  in  the 
autumn  of  1863  was  a  clerk  to  a  firm  carrying  on  business  in 
London^  Liverpool^  and   Calcutta^  under  the  names  of  William 

0  3  D.  J.  &  S.,  293.  (•)  2  Bro.  C.  C.  90. 

(•)  Law  Rep.  9  Eq.,  206 ;  Ibid.  5  Ch.,  C)  12  Ves..  136. 

588.  (•)  Jac,  552. 

(»)  4  Drew..  628.  (•)  29  Beav..  417. 

(•)  2  Atk.,  477.  (»•)  Law  Rep.  7  E>i.,  817 

(•)  a  V©8.  Sen,,  X.  (»)  1  Madd.,  414. 

(>•)  4  Dr.  &  W.,  411. 
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Grant  ^  Co,,  James  Smith  ^  Co.^  and  Grants  Smithy  ^  Co.  His 
salaiy,  which  was  for  some  time  £200  a  year,  had  latterly  been 
raised  to  £500. 

In  the  latter  part  of  the  year  1863  his  employers  were  engaged 
on  a  very  large  scale  in  speculations  in  jute,  which  is  an  article 
subject  to  very  considerable  variations  in  price.  These  specula- 
tions, which  I  think  were  of  a  reckless  and  unjustifiable  charac- 
ter, were  to  some  extent  carried  on  by  the  aid  of  Mr.  Doxiglas^ 
and  it  is  not  attempted  to  be  denied  that  he  was  to  some  extent 
interested  in  the  result  of  them.  The  plaintiffs  say  that  he  was 
interested  jointly  as  a  partner,  and  certainly  there  is  a  passage 
in  Mr.  Smithes  evidence  which  seems  to  sustain  that  view. 

But,  though  I  do  not  intend  to  rest  ray  conclusion  on  any 
such  grounds,  it  is  not  unimportant  to  observe  that  for  several 
months  before  the  settlement  in  question  was  made  he  was  cer- 
tainly, either  on  his  own  account  or  on  account  of  the  firm 
whose  servant  he  was,  engaged  in  these  reckless  speculations  in 
jute.  In  this  state  of  things  the  firm  were  carrying  on  business 
in  Lmidon  and  Liverpool,  and  in  connection  with  some  other  per- 
sons in  IruUa.  Of  the  English  partners  it  is  only  necessary  to 
refer  to  Mr.  Smith  and  Mr.  Grant.  Proposals  had  been  made 
for  the  retirement  of  Mr.  Grant,  and  this  business  was  to  be  carried 
on  by  Mr.  Smith  alone,  or  with  such  piersons  as  he  should  think 
117]  proper  to  take  into  partnership  *with  him.  It  is  perfectly 
plain,  for  it  is  shown  under  the  hand  of  Mr.  Douglas  himself,  that 
he  entertained  the  expectation  of  going  into  partnership  with 
Mr.  Smith  his  employer,  if  Mr.  Grant  retired.  That  is  very  dis- 
tinctly shown  in  a  letter  so  early  as  the  11th  of  September,  1863, 
written  by  Mr.  Douglas  to  Mr.  James  Smith.  It  ffives  the  par- 
ticulars of  some  purchases  of  jute  and  so  forth,  and  then  he  says : 

[His  honor  then  read  the  passage  in  the  letter  above  set  out, 
and  continued:] 

So  matters  went  on,  and  in  October,  the  very  next  month,  Mr. 
Douglas,  who  in  the  course  of  his  clerkship  had  amassed  a  snra 
of  money  which  he  says  amounted  to  about  £3000  or  £4000,  but 
which  I  cannot  make  out  amounted  to  so  much,  entered  into 
Ihis  transaction.  He  was  a  married  man,  having  at  the  time  n« 
child,  but  in  the  progress  of  this  business  the  first  child  of  the 
marriage  was  born,  and  on  the  8th  of  October,  1863,  while  it 
appears  that  he  certainly  had  it  in  his  mind  as  a  probable  event 
that  he  would  go  into  partnership  with  his  employer  Mr.  Smith, 
he  entered  into  a  contract  to  purchase  a  leasehold  house,  which 
is  the  subject  of  this  suit.  The  contract  was  on  the  30th  of 
October,  and  the  purchase  was  completed  by  an  assignment  to 
himself  on  the  2d  of  November.  All  was  right  so  far,  and 
nobody  can  complain  of  that  part  of  the  transaction     But  while 
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lie  was  carrying  on  the  negotiation  for  the  partnership,  on  the 
19th  of  January,  he  saw  his  solicitor,  and  talked  of  making,  but 
did  not  give  him  positive  instructions  to  make,  a  settlement  of 
the  leasehold  house,  which  was  worth  from  £1500  to  £1800. 
On  the  12th  of  February,  1864,  he  gave  final  instruction^  to  his 
solicitor  to  prepare  a  voluntary  settlement  of  that  property,  and 
in  pursuance  of  the  instructions  the  settlement  was  prepared  and 
duly  executed  on  the  24th  of  February,  1864. 

Now  the  trusts  of  that  settlement  were  for  Mrs.  Doughs  for 
ber  life  to  her  separate  use  in  the  nsual  way,  with  remainder  to 
himself  if  he  should  survive  her  for  life,  or  until  he  should  be- 
come bankrupt  or  insolvent.  Then  there  were  the  usual  trusts 
for  children,  and  in  default  of  children,  to  himself  absolutely. 
On  the  8th  of  April  following  (forty-four  days,  I  think,  is  the 
precise  time,  but  it  may  be  called  six  weeks  afterwards,)  he  en- 
tered into  partnership  *with  Mr.  Smith,  The  partnership,  [118 
in  point  of  profits,  was  to  commence  from  the  Ist  of  May,  that 
is,  Mr.  Grant's  contract  was  to  go  out  on  the  30th  of  April,  and 
the  arrangement  between  Sfuith  and  Douglas  was,  that  he  should 
succeed  on  the  next  day.  Accordingly  the  business  begins  ac- 
tively on  the  Ist  of  May,  1864,  that  is,  rather  more  than  two 
months  from  the  time  when  the  voluntary  settlement  was  exe- 
cuted ;  but  it  must,  for  the  purpose  for  which  I  look  at  it,  be 
considered  as  commencing  when  the  articles  of  partnership  were 
signed. 

Mr.  Douglas  went  to  India,  and  his  partner,  Mr.  Smith,  re- 
mained at  home,  and  whether  with  the  connivance,  or  approba- 
tion, or  knowledge  of  Douglas,  it  seems  somewhat  uncertain,  but 
it  is  certain  that  the  business  was  so  conducted  that  the  firm  was 
in  difficulties  so  early  as  the  month  of  November  in  the  same 
year.  They  were  borrowing  and  were  embarrassed;  the  embar- 
rassments so  much  increased  that  in  the  following  month  of 
March  they  failed  for  the  sum  of  £347,000,  and  up  to  this  time 
their  dividend  has  been  fourpence  in  the  pound,  and  I  am  told 
that  there  is  a  possibility  that  there  may  be  another  penny,  so 
that  probablv  they  will  not  pay  sixpence  in  the  pound. 

Now  to  all  these  proceedings,  however  innocent  Mr.  Douglas 
may  have  been  while  in  India.,  I  must  regard  him  as  a  party, 
because  one  party  is  liable  for  the  misfeasance  of  another. 
One  of  the  most  fruitful  sources  of  ruin  to  men  of  the  world  is 
the  recklessness  or  want  of  principle  of  partners,  and  it  is  one  of 
the  perils  to  which  every  man  exposes  himself  who  enters  into 
partnership  with  another. 

Now  this  question  seems  to  me  to  raise  a  most  important  point. 
Can  a  man  who  contemplates  trade,  or  who,  in  point  of  fact, 
whether  he  contemplates  it  at  the  time  or  very  shortly  afterwards, 
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enters  into  trade,  and  thereby  incurs  liabilities  which  end  in  a 
'lisastroiis  state  of  affairs,  make  a  voluntary  settlement  whicli 
shall  be  good  against  the  creditors  who  become  so  in  the  coarse 
of  his  trade  ?    I  am  not  aware  of  any  case  upon  the  exact  point, 
and  none  was  cited,  although  almost  all  the  cases  which  have 
occurred  upon  the  subject  were  mentioned.     But  is  the  statute 
of  Elizabeth  so  very  short  in  its  effect  that  it  will  not  cover  a 
case  where  a  man  on  the  very  eve  of  entering  into  trade  takes 
119]  the  bulk  of  his  *property  and  puts  it  into  a  voluntary  set- 
tlement and  becomes  insolvent  a  few  months  afterwards?    Is 
it  to  be  said  that  such  a  settlement  cannot  be  reached  by  any 
principle  of  law  ?    I  think  not.    Lord  Langdak  considered  the 
question  very  fully  in  Townsend  v.  Westacott  (*),  where  the  insol- 
vency did  not  arise  until  three  years  after  tne  voluntary  settle- 
ment was  executed  ;  and  he  there  laid  down  the  rule  that  the 
burden  of  proving  the  position  of  the  parties,  and  that  they  were 
in  a  position  to  make  a  voluntary  settlement,  was  shifted  and 
thrown  upon  the  man  who  executed  the  voluntary  settlement; 
and  last  year  I  also  considered  the  same  subject  very  fully  in 
Crossley  v.  Elworthy  (*)  where  Mr.  Ebcorihy^  who  possessed  a  verj- 
considerable  amount  of  property,  considered  himself  solvent, 
made  a  settlement  of  a  large  amount,  and  was  in  difficulties  nine 
months  afterwards.    I  thought,  following  the  previous  decisions, 
that  in  that  case  the  whole  burden  was  thrown  upon  him  of 
showing  that  he  was  not  only  solvent  but  in  a  situation  to  justify 
his  making  a  voluntary  settlement ;  I  say,  in  the  same  way,  that 
Mr.  Doughs^  having  become  bankrupt  or  insolvent  within  seven 
months  after  the  execution  of  the  settlement,  has  the  burden 
cast  upon  him  of  showing,  not  merely  that  he  was  solvent,  but 
that  he  was  in  a  situation  which  justified  him  in  making  a  vol- 
untary settlement  of  the  great  bulk  of  his  property.    I  carried 
the  principle  somewhat  further  perhaps  in  Crossley  v.  Elworthy 
than  the  previous  decisions,  because  I  did  not  treat  it  as  turning 
on  the  mere  question  of  solvency  or  insolvency,  but  I  said  t% 
"  If  a  man  does  under  such  circumstances"  —  that  is,  when  it  is 
doubtful  whether  he  is  in  a  solvent  condition,  and,  if  so,  uncer- 
tain whether  he  is  likely  to  remain  so  —  '*make  a  settlement, 
it  seems  to  me  in  the  highest  degree  reasonable  that  upon  him 
should  be  thrown  the  burden  of  proving  that  he  was  in  a  con- 
dition to  make  it  when  it  was  executed."     [His  Honor  then  re- 
ferred shortly  to  the  facts  of  the  present  case,  and  continued :] 
I  am  satisfied  from  the  evidence  that  Mr.  Douglas  contemplated 
a  partnership,  and  that  the  probability  of  such  a  partnership 
was  the  inducement  to  him  to  make  the  settlement.     He  bad 
very  likely  never  heard  of  the  Statute  of  Elizabeth  ;  but  taking  a 
0)2Beav..340;4Boav.,58.    0^a^Rep-.12Eq.,158.    (»)  Law  Rep.,  12 Bq.,  168 
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common  *busine88  like  view  of  the  matter,  and  consider-  [120 
ing  the  rather  reckless  nature  of  the  business  into  which  he  was 
entering,  he  wished  to  make  a  provision  out  of  the  leasehold 
house  which  he  had  bought  for  his  wife  and  any  children  he 
might  have.  I  cannot  hesitate  to  come  to  the  conclusion  that 
the  inducement  to  him  to  make  this  settlement  on  the  very  eve, 
as  I  consider  it,  of  his  going  into  business  was  to  protect  this 
property  from  any  risk. 

Many  cases  have  been  cited.  It  is  not  at  all  necessary  to  show 
that  a  man  had  any  fraudulent  intent  in  making  a  settlement  as 
the  law  is  now  settled.  It  is  very  true  that  some  of  the  old  au- 
thorities cited  by  Mr.  Fischer^  particularly  Stileman  v.  Ashdown  (*), 
and  many  of  the  decisions  long  after  that,  proceeded  upon  the 
assumption  that  the  settlement  could  not  be  set  aside  unless 
there  was  an  intention  to  defraud,  because  the  words  of  the 
statute  are,  "  with  intent  to  defraud,  defeat,  or  delay  creditors." 
But  that  has  been  long  got  rid  of,  and  it  is  not  necessary  now 
to  show  that  The  statute  speaks  of  cases  where  the  creditors 
"are,  shall,  or  might  be  in  any  wise  disturbed,  hindered,  de- 
layed, or  defrauded,"  and  it  is  not  necessary  to  show  an  inten- 
tion to  do  that,  because  if  the  settlement  must  have  that  effect 
the  Court  presumes  the  intention  and  will  attribute  it  to  the 
settler.  That  is  distinctly  laid  down  by  the  present  Lord  Chan- 
cellor, on  appeal  from  Vice-Chancellor  James^  in  Freem/tn  v. 
Pope  (*).  I  acted  upon  that  principle  in  Crossley  v.  Elworthy  (^, 
where  I  expressly  gave  Mr.  Elworthy  the  benefit  of  my  opinion, 
that  he  did  not  intend  to  commit  a  fraud,  but  as  the  settlement 
had  the  effiect  of  defeating  or  delaying^  his  creditors  I  attributed 
the  fraudulent  intention  to  him  within  the  meaning  of  the  sta- 
tute, and  set  the  settlement  aside.  So  I  dare  say  that  Mr. 
Douglas  had  no  fraudulent  intention,  according  to  his  view,  in 
making  the  settlement,  and  that  he  thought  it  a  prudent  thing 
to  protect  his  wife  and  children.  But  in  doing  that  he  has, 
within  the  meaning  of  this  statute,  committed  a  fraudulent  act, 
because,  going  into  trade,  he  was  taking  away  the  only  property 
which  would  be  available  for  his  creditors. 

This  happens  to  be  a  small  amount  of  property  with  reference 
to  the  debts  incurred,  and  with  reference  to  the  position  of  Mr. 
*  Douglas  when  the  settlement  was  executed.  But  if  I  [121 
were  now  to  decide  against  the  plaintiffs  my  decision  would  be 
applicable  to  any  case.  Suppose  then  the  case  of  a  man  with  a 
large  fortune,  and  having  a  fancy  (and  I  have  known  such  cases) 
for  going  into  trade.  He  says  :  "  I  am  going  into  trade  ;  I  be- 
lieve I  may  make  a  great  deal  of  money  by  it,  but  nobody  knows 
what  may  happen.     Therefore,  I  will  make  this  large  fortune 

(>)  2  Atk.,  477.  (•)  Law  Rep.,  9  Eq.,  206  ;  Ibid.,  5  Ch.,  588. 

(^  Law  Rep.,  12  Eq.,  168. 
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safe  by  settling  it  on  my  wife  and  children  absolutely."  The 
law  is  perfectly  settled  that  if  a  man  is  solvent  at  the  time  and 
litter  the  time  of  taking  away  the  property  which  is  put  into 
the  settlement  he  remains  solvent,  and  does  not  at  the  time  con- 
template doing  anything  which  could  lead  to  insolvency,  that 
settlement  will  be  good.  One  of  the  cases  cited,  HMoway  v. 
Millard  (*),  illustrates  that  proposition.  There  a  woman  had 
£42,000,  and  she  settled  £36,000  on  her  illegitimate  child. 
There  remained  £6,000  after  taking  away  the  £36,000.  She 
was  perfectly  solvent,  and  there  was  no  evidence  whatever  that 
she  contemplated  doing  anything  in  the  world  that  would  lead 
to  insolvency.  But  some  years  afterwards  she  became  insolvent, 
and  she  died  insolvent,  and  the  settlement  was  held  to  be  per- 
fectly good.  So,  in  the  present  case,  if  Mr.  Douglashad  neither 
gone  into  nor  contemplated  going  into  trade  at  the  time,  but 
some  years  afterwards,  by  a  totally  new  arrangement,  made  up 
his  mind  to  do  so,  I  should  have  had  no  hesitation  in  coming  to 
the  conclusion  that  his  subsequent  insolvency  could  have  had 
no  effect  in  producing  invalidity  of  the  settlement  which  he  had 
made  upon  his  wife  and  family. 

The  only  rule  I  have  found  laid  down  on  the  subject  that 
commends  itself  to  my  judgment,  as  I  think  it  must  commend 
itself  to  the  judgment  of  all  right-thinking  men,  is  laid  down  in 
a  very  few  words  by  Lord  Hardwicke  in  Stileman  v.  Ashdown  (*). 
The  father  there  had  made  a  purchase  in  the  name  of  his  son, 
which  was  a  voluntary  settlement,  on  the  principle  that  if  a 
father  buys  property  in  the  name  of  his  chila  it  is  an  advance- 
ment to  or  a  settlement  on  the  child.  Still  the  father  did  acts 
which  were  likely  to  lead  to  debt,  and  therefore,  on  that  ground, 
Lord  Hardwicke  set  aside  the  settlement  or  provision  made  by 
122]  the  *purchase  of  a  property  in  the  name  of  the  child. 
Now,  what  is  the  meaning  of  this  passage  ?  "  It  is  not  necessary 
that  a  man  should  actually  be  indebted  at  the  time  he  enters 
into  a  voluntary  settlement  to  make  it  fraudulent ;  for  if  a  man 
does  it  with  a  view  to  his  being  indebted  at  a  future  time  it  is 
equally  fraudulent."  Mr.  Brisiowe  pressed  upon  me  that  it 
meant  he  contemplated  getting  into  debt.  But  I  do  not  read  it 
so.  I  read  it  thus  :  that  if  a  man  does  it  with  a  view  of  being 
indebted  ai  a  future  time,  that  is,  with  a  view  to  a  state  of  things 
in  which  he  may  become  indebted,  that  makes  it  fraudulent, 
just  as  if  he  were  indebted  at  the  time.  In  the  present  case 
Mr.  Douglas  made  the  settlement,  as  I  am  perfectly  satisfied, 
with  the  view  that  he  was  going  into  partnership  in  which  he 
might  become  bankrupt  or  insolvent  and  utterly  ruined  ;  and 
therefore  he  did  it  with  the  view  that  he  might  be  indebted,  and 
the  settlement  in  my  opinion  was  fraudulent  and  void  against 
(»)  1  Madd.,  414.  (•)  2  Atk.,  477. 


Vol.  XIV.]  EQUITY  CASES.  673 

V.-C.  M.  Mackay  v.  Douglas.  1872 

creditors.  The  conclusion  which  I  arrive  at  proceeds  upon  the 
broad  ground  that  a  man  who  contemplates  going  into  trade 
cannot  on  the  eve  of  doing  so  take  the  bulk  of  his  property  out 
of  the  reach  of  those  who  may  become  his  creditors  in  his  trad- 
ing operations. 

[His  Honor  then  referred  to  some  of  the  correspondence  as 
showing  that  it  was  treated  in  January,  1864,  as  almost  a  settled 
thing  that  he  was  to  go  into  the  business,  and  continued:] 

I  therefore  hold  that  the  settlement  of  the  24th  of  February, 
1864,  was  absolutely  null  and  void  against  the  creditors  withm 
the  meaning  of  the  Statute  of  Elizabeth^  and  consequently  that 
when  Mr.  Voughis  executed  the  deed  by  which  he  vested  all  his 
property  either  at  law  or  in  equity  in  the  inspectors  or  trustees, 
this  property  vested  in  them  as  being  his,  just  as  much  as  if  the 
settlement  of  the  24th  of  February  had  never  been  executed. 

That  therefore  brings  me  to  the  next  point  which  was  so  much 
relied  upon,  namely,  the  effect  of  the  release  of  the  22d  of  Feb- 
ruary,  1866-  It  is  said  that  because  Mr.  Douglas^  in  common 
with  other  partners,  gave  up  some  of  the  surplus  assets  of  the 
Indian  firm  to  pav  the  deficiency  of  the  London  and  Liverpool 
firm,  and  in  consiaeration  of  his  doing  so  a  release  was  executed, 
that  had  the  effect  of  depriving  these  plaintiffs  of  their  right  to 
sue  in  this  suit  I  am  of  opinion  that  it  has  no  such  operation. 
First  of  all,  *for  the  reasons  I  have  stated,  I  am  of  opinion*  [123 
that  the  effect  of  the  deed  is  that  the  trustees  on  behalf  of  the 
creditors  say,  "  You  have  given  up  all  you  have  to  give.  We 
are  satisfied  you  have  stripped  yourself  of  everything,  and 
in  consideration  of  yonr  doing  so  we  release  you."  Isow,  if 
Mr.  Douglas  J  instead  of  giving  up  his  property,  had  concealed 
it,  I  am  of  opinion  that  he  could  not  take  the  benefit  of  that 
release,  which  was  procured  by  his  concealment  of  the  facts. 
Upon  that  ground  alone  I  should  have  come  to  the  conclusion 
that  the  release  for  this  purpose  was  inoperative,  but  upon  the 
other  ground,  I  say  thai  the  property  was  at  that  time  vested  in 
him,  and  they  did  not  intend  to  give  anything  up.  They  took 
all  the  property  of  which  this  is  part,  and  therefore  the  release 
has  not  the  operation  contended  for  by  Mr.  Bristowe  and  Mr. 
Fischer. 

The  result  is  that  there  must  be  a  decree  setting  aside  the 
settlement,  and  I  am  sorry  to  say,  that  I  see  no  ground  whatever 
upon  which  I  can  relieve  either  Mr.  Douglas  or  ms  trustees  from 
the  costs.  It  is  very  unusual  for  trustees  to  come  forward  as 
these  have  done  actively  to  support  such  a  settlement.  They  have 
thought  fit  to  do  so.  In  the  case  of  Crossly  v.  Elworthy  (*)  the  re- 
markable thing  was  that  the  wife  of  Mr.  Elworthj/  would  not  ap- 
pear to  defend  that  settlement.  Mr.  Elworthy  himself,  I  think, 
(')  Law  Rep.,  12  Eq.,  158. 
Enq.  Rep.1  85 
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did  not  appear  to  defend  it,  but  the  guardians  of  the  infants  ap- 
peared to  support  it,  and  I  therefore  made  them  pay  the  costs  of 
the  suit.  So  in  this  ease,  as  the  trustees  have  come  forward  to 
uphold  the  settlement,  they  with  Mr.  Douglas  are  liable  to  the 
whole  costs.  The  decree  will  be  to  set  aside  the  settlement, 
with  costs  against  all  the  defendants. 

Solicitors :  Messrs.  HUlyery  Fmvricky  ^  Siibbard;  Messrs.  Tam- 
plin  ^  TayUr. 

V.-C Jtf.,  May  22, 1872. 

124]  *ToRRANOB  V.  Bolton. 

[Law  Reports,  14  Equity  Cases,  124.] 

1870  T.,  68. 

Vendor  and  Purchaser — Pa/rticulars — Description  of  Property — OondUioM  tf 
Sale  —  Costs  — Lien  for  the  DeposU  on  Property  sold. 

Where  property  is  sold  by  auction  it  is  the  office  of  the  particulars  to  give  an 
accurate  description  of  the  property,  and  of  the  conditions  to  state  the  terms  on 
which  the  sale  is  made. 

Therefore,  where  certain  property  was  put  up  for  sale,  and  in  the  particulars 
which  were  advertised,  was  described  as  being  an  absolute  reversion  in  a  free- 
hold estate,  falling  into  possession  on  the  death  of  a  lady  then  in  her  seventieth 
year ;  and  by  the  conditions  of  sale,  which  were  read  for  the  first  time  at  the 
auction,  just  previously  to  the  commencement  of  the  biddings,  the  property  was 
stated  to  be  sold  subject  to  two  mortgages,  on  bill  filed  by  tne  purchaser  at  the 
auction,  who  stated  that  he  was  deaf,  and  did  not  understand  that  by  the  condi- 
tions he  firas  buying  only  an  equity  of  redemption  in  the  property : 

Held,  that  although  his  solicitor  paid  the  deposit  on  his  behalf  after  having 
read  the  conditions,  he  was  entitled  to  a  decree  for  the  redssion  of  the  contract 
and  for  a  return  of  the  deposit  with  interest,  and  a  declaration  of  lien : 

Heldf  also,  that  though  in  an  ordinary  case,  inasmuch  as  the  plaintifT's  careless- 
ness had  contributed  to  the  mistake,  he  would  not  have  been  entitled  to  the  costs  of 
the  suit,  he  might  have  them  on  account  of  having,  previously  to  the  commence- 
ment of  the  suit,  offered,  on  condition  of  having  the  contract  rescinded  and  the 
deposit  returned,  to  pay  the  costs  of  the  sale. 

The  Court  looks  with  disfavor  on  the  practice  of  not  producing  the  conditions 
of  sale  till  the  actual  time  of  the  auction. 

This  was  a  suit  to  obtain  the  recission  of  a  contract  entered 
into  by  the  plaintiff  for  the  purchase  of  a  reversionary  interest 
in  certain  freehold  property  in  the  county  of  Warwick. 

The  defendant,  bein^  the  owner  of  the  property  forming  the 
subject  matter  of  the  suit,  caused  an  advertisement  to  be  inserted 
in  the  Ruyhy  Advertiser  of  the  8th  of  January,  1870,  which  was 
as  follows: 

"  Clifton-oTirDunsmorej 

Warwickshire. 

Preliminary  announcement 

Mr.  WuUam  Cropper 

"Will  offer  for  sale  by  auction, 

On  an  early  day, 

The  absolute  reversion  to 

^<  All  that  valuable  freehold  estate,  situate  as  above,  and  con- 
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taining  *73a.  2r.  19p.,  or  thereabouts,  now  in  the  occupa-  [125 
tion  of  Mr.  W.  Bull. 

''The  reversion  falls  into  possession  on  the  death  of  a  lady 
now  in  her  70th  year. 

"  For  further  particulars  apply  to  Mr.  Edmund  Harris ^  soli- 
citor to  the  auctioneer  Rugby J\ 

Subsequently  a  further  advertisement  was  issued,  by  or  on 
behalf  of  the  defendant,  which  was  as  follows : 

"  CUfion'On-Dunsmore^  Warwickshire. 

Valuable  freehold  estate. 

Mr.  Wm.  Cropper 

"  Begs  to  announce  that  he  is  instructed  to  offer  for  sale  by 
auction  (unless  the  same  is  previously  disposed  of  by  private  con- 
tract, of  which  due  notice  will  be  given),  on  Tuesday,  the  8th 
day  of  February,  1870,  at  the  Lawrence  Sheriff's  Arms  Hotels 
Jtugby,  at  4  o'clock  in  the  afternoon,  and  subject  to  the  condi- 
tions of  sale  to  be  there  read. 

"All  that  the  immediate  reversion  in  fee  simple  of  and  in  all 
the  valuable  farm  and  lands,  containing  75a.  2r.  19p.,  with 
suitable  farmhouse  and  buildings  thereon,  situate  and  being  at 
Clifton-on-Dunsmore  aforesaid,  as  the  same  is  now  in  the  occupa- 
tion of  Mr.  Wm.  BuUj  as  tenant  from  year  to  year. 

"  The  reversion  falls  into  possession  on  the  death  of  a  lady  now 
in  her  70th  year. 

"  For  further  particulars,  and  to  treat  for  the  purchase,  apply 
to  Mr.  Edmund  Harris^  solicitor,  Rugby. 

"  Dated  the  14th  day  of  January,  1870." 

The  plaintiff  was  a  surgeon  practising  at  Rugby ^  and  having 
seen  the  advertisements,  made  some  further  inquiries  as  to  the 
nature  of  the  property  of  a  Mr.  Hefford^  who  was  a  confidential 
clerk  of  Mr.  Harris,  the  solicitor  mentioned  in  the  particulars, 
and  whom  the  plaintiff  at  that  time  met  on  different  occasions. 
There  was  some  questions  raised  as  to  the  exact  amount  of  infor- 
mation given  by  Mr.  Hefford  to  the  plaintiff;  but  it  appeared  that 
he  had  on  one  occasion  mentioned  that  there  was  a  reserved 
price  of  £3000.  On  the  part  of  the  defendant  it  was  attempted 
to  be  shown  that  Mr.  Hefford  was  in  fact  the  agent  of  the  plaint- 
iff, and  *that  the  plaintiff  must  be  considered  to  be  af-  [126 
fected  with  any  knowledge  which  Mr.  Hefford  had  gained  from 
a  Mr.  Henderson,  who  was  another  clerk  of  the  defendant's  soli- 
citor, and  it  appeared  was  conducting  the  sale.  The  case  of  the 
plaintiff,  however,  was  that  Mr.  Hejford  had  given  him  no  in- 
formation from  which  he  could  suppose  that  the  property  was 
in  any  respect  other  than  as  described  in  the  particuhirs. 

The  auction  took  place  as  mentioned  in  the  advertisements, 


676  EQUITY  CASES.  [L.  R 

1872  Torrance  v.  Bolton.  V.-C.  M. 

aud  before  the  opening  of  the  biddings  by  the  auctioneer,  Mr. 
Henderson^  who  was  present  on  behalf  of  the  vendor  at  the  sale, 
read  through  certain  particulars  and  conditions  of  sale  from  a 
manuscript.  No  copy  of  the  document  read  was  handed  to  the 
intending  purchasers. 

The  document  so  read,  was  as  follows : 

"  Particulars  and  conditions  of  sale  of  the  absolute  reversion  of 
and  in  a  valuable  freehold  estate  at  CUfton-onrDunsmore,  in  the 
county  of  Warwicky  to  be  offered  for  sale  by  auction  at  the  Law- 
rence Sheriff's  Arms  Irmy  Rugby ,  on  Tuesday,  the  8th  day  of  Feb- 
ruary, 1870. 

"  Particulars. 

"  All  that  the  immediate  absolute  reversion  in  fee  simple  of 
and  in  all  that  valuable  farm  and  lands,  containing  75a.  2r. 
19p.,  with  suitable  farm  house  and  buildings  thereon,  situate  and 
being  at  GUfton'OnrDunsmore  aforesaid,  as  the  same  is  now  in 
the  occupation  of  Mr.  William  Bull  as  tenant  from  year  to  year, 
falling  into  possession  on  the  death  of  a  lady  now  in  her  70th 
year." 

The  conditions  of  sale  followed.  By  the  first  of  them  the 
vendor  reserved  the  right,  by  himself  or  his  agent,  to  bid  once 
for  the  property.  The  third  condition  was  of  the  usual  descrip- 
tion as  to  delivering  the  abstract  and  making  requisitions  on  the 
title. 

The  4th  condition  was  as  follows : 

"  The  estate,  the  absolute  reversion  to  which  is  the  subject  of 
the  present  sale,  is  subject  to  two  several  mortgages  created  by 
the  vendor's  predecessors  in  title :  one  for  securing  the  principal 
sum  of  £1500  and  interest  at  the  rate  of  £4  155.  per  centum  per 
annum,  and  the  other  for  securing  the  principal  sum  of  £499 
126]  ^^^  *interest  at  the  rate  of  £4 105.  per  cent ;  and  the  ven- 
dor has,  by  an  indenture  bearing  date  the  13th  dav  of  July, 
1869,  charged  his  reversionary  estate  with  the  sum  of  £600  and 
interest  at  £5  per  cent,  per  annum.  The  purchaser  shall  take 
a  conveyance  subject  to  the  said  three  several  mortgages,  and 
shall  pay  interest  to  the  mortgagee  on  the  said  principal  sum 
of  £500  from  the  said  25th  day  of  March  next,  all  interest  on 
the  said  sum  up  to  that  day  bemg  paid  by  the  vendor*  The  in- 
terest on  the  said  respective  sums  of  £1500  and  £499  is  paid  by 
the  person  entitled  to  the  rents  and  profits  of  the  said  estate  for 
life.  The  sale  is  also  made  subject  to  any  claim  for  succession 
or  other  duty  which  may  arise  on  the  death  of  the  tenant  for 
life." 

The  9th  condition  gave  the  .vendor  the  option  of  reselling  aud 
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charging  the  purchaser  with  any  deficiency  in  case  of  his  failure 
to  comply  with  any  of  the  conditions. 

The  plaintiff  was  seventy-three  years  of  age  and  very  deaf, 
and  he  stated  that  he  did  not  hear  distinctly  or  pay  much  atten- 
tion to  what  was  read,  and  did  not  understand  that  by  the  4th 
condition  the  property  was  sold  subject  to  the  incumbrances 
therein  mentioned. 

The  sale  was  then  commenced  by  the  plaintiff  making  a  bid 
of  £2000.  A  few  other  bids  were  made,  but  the  sale  was  very 
inactive.  Ultimately  the  property  was  knocked  down  to  the 
plaintiff  for  £2500.  He  then  signed  a  memorandum  attached 
to  a  copy  of  the  particulars  and  conditions  of  sale,  acknowledg- 
ing that  he  had  purchased  by  public  auction  the  reversionary 
estate  mentioned  in  the  particulars,  and  that  he  had  paid  the 
agent  of  the  vendor  £250  as  a  deposit ;  and  he  agreed  to  pay  the 
balance  of  the  purchase-money  and  complete  the  purchase  in  all 
other  respects  agreeably  to  the  conditions  of  sale.  He  signed 
this  memorandum  without  reading  the  particulars  or  conditions 
attached. 

The  deposit  was,  in  fact,  not  paid  till  the  next  day.  The 
plaintiff  then  sent  his  solicitor,  whom  he  had  not  previouslv  con- 
sulted in  the  matter,  to  the  office  of  the  defendant's  solicitor, 
giving  him  a  check  for  £250,  and  requesting  him  to  see  to  the 
completion  of  the  purchase.  The  plaintiff's  solicitor,  on  attend- 
ing in  accordance  with  these  instructions,  was  shown  a  copy  of 
the  particulars  *and  conditions,  and  he  at  once  stated,  on  [128 
reading  the  4th  condition,  that  he  believed  the  plaintiff  did  not 
know  he  was  buying  subject  to  the  incumbrances.  On  the  10th 
of  February,  1870,  the  defendant's  solicitor  sent  the  plaintiff's 
solicitor  a  copy  of  the  particulars  and  conditions  of  sale,  and  the 
plaintiff  stated  that  he  then  for  the  first  time  became  aware  of 
the  effect  of  the  4th  condition.  On  the  22d  of  February,  1870, 
an  abstract  of  the  vender's  title  was  sent  to  the  plaintiff",  on 
which  was  stated,  both  on  the  back  and  inside,  the  fact  of  the 
reading  of  the  conditions  at  the  sale. 

On  the  26th  of  February,  1870,  the  plaintiff's  solicitor  wrote 
to  the  defendant's  solicitor  on  behalf  of  the  plaintiff  as  follows  : 

"  Dear  Sir, — Having  had  a  long  interview  with  Dr.  Torrance^ 
who  is  anxious  to  be  released  from  this  contract  in  consequence 
of  the  misapprehension  he  was  under,  both  previous  to  and  at 
the  sale,  as  to  any  incumbrances  being  on  the  property  which 
the  purchaser  would  be  liable  to  pay. 

"  Previous  to  the  sale  Dr.  Torrance  had  read  only  the  particu- 
lars of  sale,  which  describe  th^  property  sold  as  an  absolute 
reversion,  whereas  it  turns  out  that  it  is  only  an  equity  of  re- 
demption of  and  in  such  reversion. 
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"  That  Dr.  Torrance  had  not  read  the  conditions  of  sale,  and 
being  very  deaf  he  did  not  hear  them  read  at  the  sale,  and  knew 
nothing  of  the  mortgages  mentioned  in  the  fourth  condition, 
but  (beinff  misled  by  the  description  of  the  property  in  the  par- 
ticulars of  sale)  he  supposed  he  was  purchasing  the  absolute  re- 
version therein  mentioned,  and  bid  accordingly  for  it,  and  not 
for  a  mere  equity  of  redemption  suWect  to  mortgages  which 
would  double  his  purchase  money.  He  was  also  induced  to  bid 
up  to  the  amount  he  did  in  consequence  of  a  conversation  he 
had  had  with  Mr.  Heffard  previous  to  the  sale,  when  he  informed 
Dr.  Torrance  that  your  reserve  was  three  thousand  pounds. 
Under  these  circumstances  Dr.  Torrance  is  desirous  to  have  the 
contract  rescinded  and  his  deposit  returned,  and  is  willing  in 
such  case  to  pay  all  the  expenses  of  and  incident  to  the  sale.'* 

The  plaintiff^'s  solicitor  received  an  answer  to  this  letter  from 
defendant's  solicitor,  dated  the  28th  February,  1870,  in  which 
129]  *^^6  deprecated  the  proposal,  but  promised  to  refer  the 
matter  to  the  defendant;  and  on  the  2d  of  March,  1870,  he  wrote 
again,  positively  declining  to  rescind.  On  the  4th  of  March 
following  the  plaintiif  sent  in  his  requisitions  on  title,  making 
them  expressly  without  prejudice  to  his  right  to  rescind;  and, 
on  the  17th  of  March,  1870,  his  solicitor  gave  formal  notice  of 
rescinding  the  contract,  and  threatened  proceedings  for  the  re- 
turn of  the  deposit.  The  defendant's  solicitor  then  gave  a  notice 
requiring  the  plaintiff  to  complete  the  purchase,  threatening 
that  unless  this  was  done  he  would  forfeit  the  deposit  and  rescind 
the  contract,  and  would  proceed  under  the  9th  condition.  The 
plaintiff's  solicitor,  in  answer  to  him,  repeated  the  offer  made 
on  the  26th  of  February ;  and  on  the  11th  of  May,  1870,  the  de- 
fendant's solicitor  wrote  to  the  effect  that  the  deposit  was  for- 
feited, and  that  the  property  would  be  resold  and  the  plaintiff 
treated  as  liable  for  any  loss. 

The  defendant  then  advertised  the  property  for  resale  on  the 
31st  of  May,  1870,  and  the  bill  was  filed  on  the  30th  of  May, 
1870.  The  prayer  was  that  the  contract  might  be  declared  to  be 
rescinded  and  any  action  by  the  defendant  restrained,  and  that 
the  deposit  might  be  returned,  and  a  lien  be  declared  for  it 
upon  the  property. 

A  further  point  set  up  on  behalf  of  the  plaintiff  was,  that  the 
sale  was  invalid  on  account  of  sham  biddings,  supposed  to  have 
been  made  by  agents  of  the  defendant.  It  was,  in  fact,  alleged, 
that  the  amount  bid  bv  the  plaintiff,  together  with  the  raortgiige 
debt,  exceeded  the  value  of  the  property,  and  that  no  one  who 
understood  the  effect  of  the  4th  condition  would  make  any  ad- 
dition to  the  plaintiff's  first  bid.  Part  of  the  case  set  up  by  the 
answer  was,  that  it  was  impossible  under  the  circumstances  that 
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the  plaintiff  could  have  misunderstood  what  took  place  at  the 
auction,  or  failed  to  hear  the  reading  of  the  conditions. 

Mr.  Cbfe,  Q.C.,  and  Mr.  Bighy^  for  the  plaintiff: 
The  law  is  now  well  settled,  that  it  is  the  duty  of  a  vendor  to 
ascertain  the  correctness  of  the  description  of  property  put  up 
for  sale  by  him,  and  on  a  sale  the  description  in  the  particulars 
is  part  of  the  contract,  and  the  vendor  cannot  throw  upon  the 
purchaser  the  obligation  of  ascertaining  its  correctness  or  dis- 
covering mistakes  in  it.  This  rule  holds  good  even  in  the  case 
of  sales  under  *the  Court:  Martin  v.  Coiter{^)i  Lachlan  [130 
v.  Reynolds  (*) ;  WhUe  v.  Qiddm  («). 

[The  Vice-Chancellor  :  The  proper  office  of  the  particulars 
is  to  describe  the  subject  matter  of  the  contract,  that  of  the  don- 
ditions  to  state  the  terms  on  which  it  is  sold]. 

The  Court  has  frequently  objected  to  catching  conditions  of 
sale,  but  the  case  is  much  worse  where. the  particulars  are  cal- 
culated to  mislead.  The  rule  that  a  party  is  bound  by  a  de- 
scription he  chooses  to  make  of  property  was  acted  on  by  Lord 
Tfiurlow  in  Calverly  v.  Williams  (*),  and  by  Lord  St.  Leonards  in 
Mortimer  v.  ShoriaU  (*).  The  equity  here  is  to  rescind  the  con- 
tract. '  Rectification  can  only  be  decreed  where  the  mistake  is 
mutual :  Harris  v.  Pepperall  (^.  If  the  contract  is  rescinded  the 
plaintiff  is  entitled  to  a  lien  on  the  property  for  the  deposit,  as 
well  as  to  a  decree  for  its  return :  Hose  v.   Watson  Q. 

[They  cited  Gilliat  v.  Gilliat  (®)  on  the  question  or  the  alleged 
irregularity  in  the  biddings.] 

Mr.  Pearson,  Q.C.,  and  Mr.  Nugent,  for  the  defendant: 
This  is  a  suit  asking  to  have  the  contract  rescinded  and  the 
deposit  returned.  It  is  a  very  different  case  from  any  of  those 
cited,  which  were  in  general  suits  for  specific  performance.  And 
it  may  well  be  that  the  Court  would  not,  under  the  circum- 
stances, decree  specific  performance  of  the  contract  at  the  suit 
of  the  vendor,  and  yet  not  be  willing  to  decree  a  rescission,  the 
contract  having  been  signed,  and  there  being  part  performance 
by  payment  of  the  deposit,  after  the  plaintiff's  solicitor  who 
made  the  payment  was  aware  of  the  nature  of  the  conditions. 
If  the  Court  does  not  decree  a  rescission,  which  is  the  principal 
part  of  the  relief  prayed,  it  will  not  order  the  return  of  the  de- 

f)osit,  which  is  merely  collateral :  Kendall  v.  Beckett  ("),  but  wilt 
eave  the  plaintiff  to  any  remedy  he  may  have  at  law.     Here 

(»)  3  J.  &  Lat.,  496.  O  2  Dr.  &  W.,  888. 

O  Kay,  62.  (•)  Law  Rep.,  6  Eq.,  1. 

O  8  CI.  &  F.,  766 ;  also  4  Y.  &  C.  Ex.,  (')  10  H.  L.  C,  672. 

25  under  the  name  of  Oudden  v.  Cart-  (")  Law  Rep.,  9  Eq.,  60. 

terigfU.  O  2  Rubs.  &  My.,  88. 

C*)  1  Ves..  210. 
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131]  the  relief  principally  prayed  *mu8t  be  refused.  The  only 
equitable  ground  for  relieving  a  party  from  a  contract  is  actual 
fraud,  or  a  mistake  brought  about  in  such  a  way  as  amounts 
almost  to  fraud,  and  that  kind  of  case  is  not  attempted  to  be  set 
up.  In  Twining  v.  Morrice  (*)  the  Court  dismissed  a  bill  for 
specific  performance,  and  at  the  same  time  dismissed  a  cross 
bill  for  a  rescission  of  the  contract,  and  did  so  because  the 
allesjed  fraud  was  not  made  out. 

[The  Vicb-Chancellor  : — Lord  Ozhms,  in  Aberaman  Iron 
Works  V.  Wickens  (^,  directed  the  rescission  of  a  contract  where 
there  was  no  question  of  fraud.] 

There  must  at  least  be  mistake,  or  misdescription,  or  conceal- 
ment maintained  at  the  sale,  so  that  the  parties  had  no  chance 
of  discovering  the  real  facts.  Such  are  the  cases  of  Morshead  v. 
Frederick^  referred  to  by  Lord  St.  Leonard,  vendors  and  pur- 
chasers (*) ;  and  Goofe  v.  Ooote  (*).  In  Stanton  v.  Tattersall  (*)  a 
rescission  was  allowed  on  the  ground  of  the  misdescription, 
which  could  not  have  been  discovered  by  the  purchaser,  and 
not  on  account  of  the  more  patent  defect.  It  is  morally  impos- 
sible that  the  plaintiff  could  have  failed  to  understand  the  facts 
before  bidding. 

Sir  R  Malins,  V.O.,  after  referring  to  the  facts,  continued: 
The  vendors  from  the  beginning,  intended  to  put  up  the  pro- 
perty under  conditions  which  threw  upon  the  purchaser  the 
obligation  of  paying  off  the  mortgages  to  which  it  was  subject, 
or  in  other  words,  they  put  up  for  sale,  not  the  property  free 
from  incumbrances,  but  the  equity  of  redemption  in  it ;  and 
the  plaintiff  swears  that  he  went  to  the  sale  intending  to  bid, 
and  did  bid,  in  the  belief  that  he  was  to  purchase  property  for 
the  enjoyment  of  which  he  would  only  have  to  pay  the  pur- 
chase money,  and  would  then,  after  the  expiration  of  the  life 
estate  of  the  tenant  for  life,  who  was  then  in  her  seventieth 
year,  have  it  absolutely  free  from  all  incumbrances.  Now  a 
mistake  on  both  sides  is  undoubtedly  a  ground  for  relieving  a 
party  from  a  contract  into  which  he  has  entered. 

Mr.  Pearscm,  was  very  anxious  to  impress  upon  me  that  the 
Court  never  entertains  a  suit  for  the  rescission  of  a  contract 
132]  unless  *it  has  been  obtained  by  fraud.  I  express  my 
strong  impression,  derived  from  many  years*  experience  in  cases 
of  vendor  and  purchaser,  that  mistake,  where  it  is  satisfactorily 
established,  as  where  a  purchaser  has  been  led  by  the  conduct 
of  the  vendor  to  believe  that  he  has  been  purchasing  one  x\n\\^ 
when  in  fact  he  has  been  purchasing  another,  is  just  as  good  a 

(»)  2  Bro.  C.  C,  826.  O  Uth  Ed.,  p.  120/ 

(•)  Law  Rep.  4  Ch.,  101 ;  Ibid.  5  Eq.,  (*)  2  Ir.  Eq.  Rep.,  159. 

485.  (•)  1  Sm.  &  Giff,  529. 
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ground  for  rescuing  persons  from  a  contract  as  fraud.  A  re- 
markable instance  of  this  is  Stanton  v.  Tattersall  (*),  which  was  a 
decision  of  Vice-Chancellor  Stuarty  never  appealed  from,  but 
always  acquiesced  in,  and  accepted  as  a  binding  authority  by 
Lord  St.  Lecmards.  [His  honor  then  referred  to  the  facts  of 
that  case  and  continued  :]  ^ 

That  was  a  case  of  misdescription,  not  treated  as  fraudulent, 
because  the  purchaser  by  a  common  act  of  prudence  migVt  have 
found  out  what  he  was  buying.  Nevertheless  he  was  held  to  be 
entitled  to  rely  on  the  description  of  the  property  and  to  relief 
according  to  the  frame  of  the  suit,  as  to  which,  I  am  bound  to 
admit,  there  is  a  great  deal  of  difficulty ;  inasmuch  as  it  was  not 
a  bill  for  specific  performance,  but  one  by  a  purchaser  to  be  re- 
lieved from  his  contract,  that  is,  a  bill  to  rescind  a  contract. 
He  was,  however,  relieved  both  on  the  ground  of  misrepresenta- 
tion and  on  the  ground  that  the  house,  being  approached  by  a 
wooden  passage,  did  not  come  within  the  description  of  that 
which  he  had  bought. 

But  this  case  raises  apoint  of  very  general  importance,  as  to  the 
practice,  which  I  am  told,  prevails  in  almost  all  parts  of  Ehigland^ 
of  advertising  the  property  to  be  sold  under  conditions  of  sale 
to  be  produced  at  the  auction.  They  are  not  annexed  to  the 
particulars,  but  are  read  and  listened  to  in  the  confusion  and 
hubbub  of  the  auction  room,  by  persons  of  different  degrees  of 
understanding,  who  are  in  those  circumstances  intended  to  be 
bound  by  conditions  of  the  most  onerous  description  put  for- 
ward bv  persons  who  have  had  the  fullest  opportunities  of  print- 
ing and  annexing  them  to  the  particulars,  but  have  failed  to  do 
so.  However,  I  do  not  believe  the  practice  to  be  general.  In 
no  case  which  has  been  brought  before  me  since  I  have  sat  here 
has  such  a  practice  been  adopted,  and  during  the  last  twenty 
years  of  my  practice  at  the  bar  I  do  not  remember  more  than  one 
such  case,  and  that  was  from  the  remote  parts  of  the  West  of 
England^  where  I  believe  *such  a  practice  did  formerly  [133 
prevail,  but  has  now  ceased.  But  if  the  practice  does  prevail 
the  profession  cannot  too  distinctly  understand  that  it  is  one  to 
be  reprobated  in  the  strongest  manner.  It  is  detrimental  to  the 
interest  of  their  clients,  it  is  calculated  to  mislead,  and  it  has, 
in  my  opinion,  the  most  prejudicial  effect  on  the  interests  of  all 
concerned. 

Take  the  present  case ;  what  would  have  been  more  simple 
than  for  these  parties,  who,  I  believe,  intended  to  act  properly, 
to  describe  what  they  were  sellins:  in  accurate  terms  ?  When 
a  man  describes  property  he  is  selling  as  being  seventy-five  acres 
of  land,  that  means  that  he  is  selling  the  fee  simple.     Here  the 

(»)  1  Sm.  &  aiff,  529. 
8  Eno.  Rep.1  86 
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description  was  so  far  accurate  as  to  state  that  what  was  sold 
was  the  fee  simple,  not  in  possession,  but  subject  to  the  life  es- 
tate of  a  lady  in  her  seventieth  year ;  and  if  it  had  gone  on  to 
say  that  it  was  sold  subject  to  mortgages  for  £2500,  it  would 
have  been  perfectly  accurate ;  but  the  vendor  has  preferred 
stating  this  by  way  of  a  condition.  Then  he  was  bound  to  let 
everybody  who  was  likely  to  bid  for  this  property  know  exactly 
what  he  would  have  when  he  bought,  and  under  what  conditions 
he  was  buying.     That  was  not  done. 

[His  Honor  then  referred  to  the  evidence  as  to  what  took 
place  at  the  auction,  and  concluded  that  the  plaintiff  did  not 
understand  the  effect  of  the  conditions.    He  then  continued :] 

Now,  if  the  defendant,  choosing  to  adopt  the  practice  — 
which,  in  my  opinion,  is  most  prejudicial — of  having  the  condi- 
tions read  for  the  first  time  in  the  auction  room,  had  only  taken 
the  precaution  to  have  them  printed  and  handed  to  all  the 
gentlemen  in  the  room,  and  the  auctioneer  had  requested  them 
to  follow  him  whilst  he  read  them,  and  it  had  been  proved  that 
the  plaintiff  had  had  them  in  his  hands,  this  controversy  could 
not  have  arisen. 

But  I  go  further  than  this,  and  I  say  that  the  introduction  of 
sucb  a  terra  as  this  is  not  the  proper  office  of  a  condition  of 
sale ;  and  if  it  be  introduced  as  a  condition,  it  is  at  all  events 
necessary  that  such  a  condition  should  be  in  the  possession  of 
the  person  who  is  attracted  by  the  particulars ;  and  the  defend- 
ant has  shown  his  sense  of  the  propriety  of  this  view  by  annex- 
ing the  conditions,  to  the  particulars,  for  the  purpose  of  putting 
the  property  up  for  sale  a  second  time.  But  I  am  clearly  ot 
134]  opinion  that  this  was  not  *the  proper  office  of  a  condition 
of  sale.  Where  property  is  intended  to  be  sold  free  from  in- 
cumbrances it  is  not  necessary  to  say  anything  about  them,  be- 
cause if  there  are  any  they  will  be  paid  off  out  of  the  purchase 
money.  But  where  the  purchaser  is  to  take  upon  himself  the 
obligation  of  paying  them  off  what  is  sold  is  in  fact  an  equity 
of  redemption ;  and  the  vendor  in  such  a  case  is,  in  my  opinion, 
bound  to  state  in  the  particulars  that  which  will  show  to  a  pur- 
chaser that  he  is  buying  property  subject  to  a  mortgage,  and  is 
only  to  have  the  value  of  it  after  satisfying  the  mortgage.  Here 
nothing  could  have  been  more  simple  than  to  have  explained  the 
facts  3n  the  particulars,  and  enabled  parties  to*  make  their  cal- 
culations as  to  what  was  to  be  considered  the  value  of  the  in 
cumbrances  previously,  instead  of  in  the  hurry  and  bustle  of 
the  auction  room ;  and  I  think  that  the  defendant  has  wholly 
failed  in  his  duty  in  not  stating,  in  the  particulars,  that  what 
was  sold  was  merely  an  equity  of  redemption. 

That  being  my  opinion,  I  think  that  the  defendant  is  not  pro- 
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tected  at  all  by  the  condition,  though  he  would  have  been  pro- 
tected if  it  could  have  been  distinctly  brought  home  to  the 
plaintiff  that  he  knew  the  property  was  subject  to  the  mortgage, 
and  that  he  was  to  pay  it  off.  Accordingly  the  defendant  has 
attempted  to  show  this. 

[His  Honor  then  discussed  the  evidence  on  this  point  and 
expressed  himself  satisfied  that  the  plaintiff  never  intended  to 
give  £2,000  for  the  equity  of  redemption,  and  that  the  defend- 
ant never  intended  to  sell  the  fee  simple  for  that  sum.  He  then 
continued :] 

It  is  therefore,  in  mv  opinion,  a  case  of  common  mistake. 
The  clear  doctrine  of  the  Court  is,  that  where  contracts  are  en- 
tered into  by  mistake  thev  must  be  rescinded.  That  is  shown 
by  the  passage  in  Lord  St.  Lemards  on  vendors  and  pur- 
chasers (*)  where  Stanton  v.  Tatter  sail  (*)  is  referred  to,  and  the 
rule  is  laid  down  that  mistake  is  a  ground  for  rescinding  a  con- 
tract in  this  Court,  just  as  much  as  fraud.  And  the  mistake 
being  one  into  which  the  plaintiff  has  been  led  by  the  grossly 
negligent  and  improper  *mode  in  which  the  defendant  has  [135 
conducted  the  sale,  though  I  am  satisfied  there  was  no  intention 
to  mislead,  the  consequence  is  that  the  contract  must  be  re- 
scinded. 

[His  Honor  then  commented  on  the  correspondence,  and 
stated  that  he  was  of  opinion  that  the  defendant  ought  to  have 
accepted  the  offer  contained  in  the  letter  of  the  26th  of  Febru- 
ary, 1870.  He  then  considered  the  evidence  as  to  value,  and 
concluded  that  the  property  was  not  worth  the  £2,500  in  addi- 
tion to  the  amount  of  the  mortgaged  debt.     He  then  continued :] 

On  the  whole,  therefore,  I  come  to  the  conclusion  that  it  was 
the  duty  of  the  defendant,  in  the  description  of  the  property  it> 
self,  and  not  merely  by  conditions  of  sale,  to  describe  that  it  was 
an  equity  of  redemption  which  he  was  selling.  I  think  it  was 
an  improper  thing  to  introduce  the  fiict  of  the  property  being 
mortgaged  by  way  of  condition  at  all ;  but  if  the  vendor  did  it 
in  that  way  it  was  incumbent  upon  him  to  annex  the  conditions 
to  the  particulars.  It  has  not  been  attempted  to  be  denied  that 
the  defendant  must  have  failed  if  he  had  been  plaintiff  in  a  suit 
for  specific  performance,  and  considering  that  the  plaintiff  was 
led  to  give  more  than  the  value  of  the  property,  I  think  it  is  my 
duty  to  give  him  the  decree  which  he  asks. 

Then  comes  the  question  as  to  costs.  If  it  had  not  been  for 
the  correspondence  I  should  have  held  that  the  carelessness  of 
the  plaintiff  in  not  attending  to  the  reading  of  the  conditions  of 
sale  and  want  of  due  caution  in  not  making  inquiry  would  have 
been  a  ground  for  giving  him  the  relief  to  which  he  is  entitled 
O  14th  Ed.  p.  190.  O  1  Sm.  &  Giff.,  029. 
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without  costs.  But  considering  the  offer  which  was  made  by 
the  plaintiff,  the  refusal  to  accept  which  led  to  the  litigation,  I 
must  consider  the  defendant  as  the  caase  of  the  suit,  and  give 
relief  with  costs. 

With  regard  to  the  return  of  the  deposit  I  understand  it  to  be 
clearly  established  now  as  the  rule  of  the  Court  that  where  a 
contract  has  been  rescinded  on  the  ground  of  fraud,  surprise, 
naisrepresentationjOranvthingof  the  Kind,  and  where  a  deposit 
has  been  made,  it  is  within  the  jurisdiction  of  this  Court  in  the 
decree  that  is  made  also  to  order  the  deposit  to  be  returned. 
Therefore  it  will  be  part  of  my  decree  that  the  deposit  also  shall 
be  returned.  I  do  not  know  whether  you  ask  for  interest,  Mr. 
Colef  ' 

136]  *Mr.  Cole:  It  was  given  .in  Webb  v.  Kirby  (*),  where  the 
deposit  was  returned. 

A  short  discussion  ensued  in  which  the  form  of  the  decree  in 
Aberaman  Iron  Works  v.  Wickens  C)  was  referred  to,  and  the  Vice- 
Chancellor  ultimately  directed  a  decree  to  be  made  that  the  con« 
tract  should  be  rescinded  and  given  up  to  be  cancelled,  and  for 
a  return  of  the  deposit  with  interest,  and  a  declaration  that  there 
was  a  lien  for  it  on  the  property.' 

Solicitors :  Messrs.  Cfafe,  Oole  ^  Jcickson;  Messrs.  lUffe^  Russell 

#  Iliffe- 
(*)  7  D.  M.  &  G.,  876.  (*)  This   case  was   affirmed  by  the 

"•)  Law  Rep.,  4  Ch.,  101 ;  Ibid.,  6  Eq.,    ChanceUor,  Nov.  20,  1873.    LJ.  Rep. 

(N.S.)  Cbanc,  177. 


V.-C.  B.  March  15, 16, 1872. 

141]  *HicKS  V.  Ross. 

[Law  Reports,  14  Equity  Caaee,  141.] 
1869  H.  48. 
Wm—AnnvUies—  Whsfh&rfor  Life  or  Perpetual, 
Testator  devised  and  bequeathed  all  his  property  "  of  everj  description,"  to 
trustees  "  for  the  following  uses,  Intents,  and  purposes,  viz/'  he  left  "  the  sum 
of  £56  per  annum  to  be  paid  quarterly  to  his  wife,"  H.  B.  He  gave  to  A.  L. 
"  the  sum  of  £50  during  ner  life."  He  left  £800  per  annum  out  of  the  proceeds 
of  an  East  Indian  estate,  to  be  appropriated  by  his  trustees  to  the  maintenance 
and  education  of  the  eight  children  of  his  daughter,  L  H.»  wife  of  Captain  JET., 
provid^  the  children  should  take  his  name,  **  under  forfeiture  of  "  the  £800  per 
annum,  should  they  decline  to  do  so.  If  there  should  be  an  increased  profit  to 
£800  per  annum,  testator  bequeathed  the  same  as  therein  mentioned.  If  any  of  the 
children  should  die,  their  mother  should  have  "  the  benefit  of  the  deceased  child  or 
children's  share  or  shares."  The  trustees  should  have  the  power,  should  any  one 
of  the  children  get  into  debt,  to  forfeit  his  share,  and  divide  it  with  the  other 
children.  The  trustees  should  have  power  to  sell  the  East  Indian  estate,  should 
the  profits  of  the  working  not  be  sufficient  to  pay  the  annuities  to  the  children ; 
the  proceeds  of  the  sale  to  be  invested  in  certain  bonds,  *'  in  the  names  of  the 
said  trustees  for  the  benefit  of  "  the  children.  Should  the  profits  not  reach  £800 
annually  from  the  working  or  sale  of  the  estate,  then  the  trustees  should  "  charge 
the  residue  of  "  the  testator's  property  to  make  up  the  said  annual  sum  of  £800. 
Should  the  sale  realize  more  than  enough,  when  invest-ed,  to  pay  the  sums,  the 
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extra  pitJiceeds  should  be  Invested  in  the  aforesaid  bonds  for  the  benefit  of  1.  H.* 
but  the  sum  to  be  paid  to  her  from  the  said  investment  should  not  exceed  £500 
annually : 

Held,  that  the  annuity  to  the  testator's  widow  was  for  life  only ;  but  that  the 
annuities  to  the  children  of  /.  H.  were  perpetual. 

Further  consideration.  Thomas  Ross,  who  died  on  the  30th 
of  August,  1868,  made  a  will,  dated  the  25th  of  August  preced- 
ing, in  the  following  terms  : 

"  I,  Thomas  Boss,  of  Kilravock  House,  South  Norwood  Hilly 
Surrei/y  do  hereby  give,  devise,  and  bequeath,  to  mjr  trustees 
now  named,  viz.,  dhristian  Jacob  Boss,  of  Kilravock  Ilouse,  South 
Norwood  Hilly  Surrey ;  James  Theobald,  of  16,  FumivaVs  Inn  ; 
Alexander  Neishy  of  150,  Leadenhall  Streety  secretary  to  the  Borokai 
Tea  Company y  Limitedy  all  my  property  of  every  description, 
whether  freehold,  leasehold,  or  any  other  description  whatever, 
for  the  following  uses,  and  intents,  and  purposes  :  viz.,  I  leave 
the  sum  *of  £56  per  anpum,  to  be  paid  quarterly,  to  my  [142 
wife  Harriet  Boss.  I  leave  and  bequeath  to  Ann  Lloyd,  late  of 
Kilravock  HousCy  the  sum  of  £60  per  annum  during  her  life,  in 
addition  to  the  sum  of  £70  per  annum  already  settled  upon  her 
by  bond  or  deed  during  her  life.  ...  To  my  three  dogs  I  be- 
queath the  sum  of  £20  per  annum  during  their  lives,  the  said 
sura  to  be  reduced  as  they  drop  oflT.  And  I  also  bequeath  the 
sum  of  £30  each  per  annum  to  each  of  my  trustees  durino^  their 
trusteeship,  but  if  any  question  should  arise  as  to  any  undue  in- 
fluence my  brother  Uhrisiian  Jacob  Boss  has  or  may  have  exer- 
cised, then  I  appoint  Thomas  Southcotty  of  9,  Hale  Streety  Islington, 
to  be  trustee  in  his  place.  I  also  leave  the  sum  of  £800  per 
annum,  out  of  the  proceeds  of  the  profit  of  ihe  working  of  my 
East  Indian  estate,  to  be  appropriated  by  my  trustees  to  the 
maintenance  and*education  of  the  eight  children  now  alive  of 
Mrs.  Isabella  Hicks,  wife  of  Captain  Hicks,  of  the  Scots  GreySy 
stationed  at  Dulidalky  provided  the  said  children  shall  exchange 
the  name  of  Hicks  for  that  of  Boss,  under  forfeiture  of  the  said 
£800  per  annum  should  they  decline  to  do  so.  If  there  shall 
be  an  increased  profit  to  £800  per  annum,  one  half  part  of  such 
increased  profit  shall  be  given  to  my  daughter  Is^tbeUa  Hicks, 
and  the  otner  half  to  my  said  brother  Christian  Jacob  Boss,  and 
the  said  sums  of  £800  and  the  increased  profit  shall  be  paid  to 
my  said  daughter  Isabella  Hicks,  to  her  receipt  only,  and  free 
from  the  control  of  any  other  person  or  persons  whatever.  If 
any  of  the  said  children  shall  die,  their  mother  shall  have  the 
benefit  of  the  deceased  child  or  children's  share  or  shares.  The 
trustees  shall  have  the  power,  should  any  one  of  the  said  children 
get  into  debt,  to  forfeit  their  share  or  shares,  and  divide  it  with 
the  other  children.  The  trustees  shall  have  the  power  to  sell 
the  said  East  Indian  estate,  should  the  profits  of  the  working  not 
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be  sufficient  to  pay  the  annuities  to  the  children  of  Mrs.  Micks, 
The  proceeds  of  the  sale  of  the  said  estate  shall  be  invested  in 
Victoria  Bonds  or  shares,  in  the  names  of  the  said  trustees  for 
the  benefit  of  the  said  children.  Should  the  profits  not  reach 
£S00  annually  from  the  working  of  the  estate  or  the  sale  of  the 
estate,  then  the  trustees  shall  charge  the  residue  of  ray  property 
to  make  up  the  said  annual  sum  of  £800.  Should  the  sale  of 
the  estate  realise  more  than  enough,  when  invested,  to  pay  the 
143]  ^^^^  annuities,  then  the  ^extra  proceeds  shall  be  invested 
in  the  aforesaid  bonds  for  the  benefit  of  Mrs.  Isabella  Hicks  ;  bat 
the  sum  to  be  paid  her  from  the  said  investment  shall  not  ex- 
ceed £500  annually,  which  is  to  continue  for  her  sole  use  and 
benefit.  For  the  working  of  the  East  Indian  estate,  I  leave  (in 
addition  to  the  sums  already  forwarded  to  India  for  the  working 
of  the  said  estate)  it  to  my  trustees  to  set  aside  a  sum  of  money 
which  shall  be  us6d  as  a  reserve  fund,  in  case  of  blight,  drought, 
or  any  similar  cause ;  but  such  sum  of  money  to  be  equal  to 
only  three  months'  working  estate  expenses;  such  sum  of  mo- 
ney not  to  be  raised  by  mortgaging  the  property  or  the  proceeds 
to  be  derived  therefrom.  The  trustees  shall  be  invested  with 
power  to  invest  the  moneys  for  Mrs.  Hicks  and  her  children  in 
India  bonds  or  shares.  I  appoint  my  brother,  Christian  Jacob 
RosSy  residuary  legatee ;  but  that  the  revenue  from  mv  various 
properties  shall  be  appropriated  to  the  payment  of  all  debt<t  due 
and  demands  due  at  my  death.  I  appoint  as  ray  executors 
Christian  Jacob  Ross^  James  Theobold^  and  Alexander  ^eisL 
Should  the  said  Alexander  Neish  decline  to  becorae  a  trustee  and 
executor,  then  I  appoint  Thomas  SouthcotL  This  is  my  last  will 
and  testament. 

By  the  codicil  dated  the  same  25th  of  August,  he  empowered 
his  trustees  to  let  the  estate  for  a  term  not  exceeding  three  years ; 
and  by  a  second  codicil,  dated  the  27th  of  August^  he  appointed 
Thomas  Southcott^  a  fourth  executor  and  trustee. 

The  estate  was  ample ;  but  the  East  Indian  estate  (which  had 
been  sold  and  had  realized  about  £3500)  was  insufficient  to  yield 
£800  a  year. 

The  bill  was  filed  by  Mrs.  Hicks^s  children,  who  were  infants, 
against  the  executors  and  trustees,  and  (by  revivor)  against  the 
representatives  of  Christian  Jacob  Ross,  who  had  since  died,  for 
administration,  and  the  only  important  question  was,  whether 
the  annuities  to  the  widow  and  to  the  children  of  Mrs.  Hicks  were 
for  life  only  or  perpetual. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Bushy  for  the  plaintiffs : 

An  annuity  to  a  person  named  will  generally  be  an  annuity  for 
life  only;  but  where  the  gift  is  a  gift  of  such  an  amount  of 
property  as  will  be  sufficient  to  produce  an  annuity  the  Court 
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will  infer  an  *intention  that  it  should  be  perpetual.  Here  [144 
the  property  given  is  the  proceeds  of  the  Indian  estate.  The 
proceeds  are  appropriated  for  the  purpose. 

Here  there  is  also  a  gift  over  on  the  death  of  a  child.  Suppose 
a  child  should  die ;  for  now  long  is  the  mother  to  have  the  benefit 
of  the  deceased  child's  share  V  Unless  the  annuity  is  perpetual, 
the  limitation  over  and  the  use  of  the  word  "  share  "  are  insen- 
sible. '         * 

The  authorities  are  Stokes  v.  Heron  (^) ;  Monsergh  v.  CampbeU  (^ ; 
Vaughan  Hawkins  on  Wills  (*) ;  Bent  v.  Cullen  (*). 

Where  a  life  annuity  only  is  intended,  &s  (according  to  our 
view)  in  the  case  of  the  widow,  the  language  is  different  and 
distinct. 

Mr.  JEddis^  Q.C.,  and  Mr.  Nnlder^  for  Mrs.  Hicks: 

Upon  the  question  of  the  annuities  we  support  the  plaintiffs' 
contention. 

During  the  minorities  of  the  children,  the  £800,  or  a  propor- 
tional part  of  it,  is  payable  to  Mrs.  Hicks :  Crockett  v.  Crockett  (*) ; 
Hammond  v.  Neame  (•). 

Mr.  Swanston^  Q.C.,  and  Mr.  Houslei/y  for  the  executors  and 
trustees,  and  for  the  widow  : 

The  annuity  to  the  widow  is  also  perpetual,  being  charged  on 
the  testator's  propertv  "  of  every  description,"  including  his  real 
estate :  Kerr  v.  Middlesex  Hospital  (^ ;  HiU  v.  Rattey  (®). 

The  life  annuitv  to  Ann  Lloyd  and  the  provision  for  the  dogs 
are  clearly  enough  expressed. 

Mr.  Kay^  Q.C.,  and  Mr.  TerreUy  for  the  representatives  of 
Christian  Jacob  Ross : 

The  annuities  are  for  life  only.  Both  propositions  —  first, 
that  a  gift  of  an  annuity  beyond  the  life  of  the  first  taker  is  of 
itself  a  sufficient  indication  of  the  intention  that  it  should  be 
perpetual ;  and,  secondly,  that  an  appropriation  of  property  to 
meet  the  *annuity  is  a  sufficient  indication  —  are  untena-  [145 
ble :  Lett  v.  BandcM  (•) ;  Yates  v.  Maddan  {^^) ;  Blewitt  v.  Ro- 
berts ("). 

The  principle  of  Bent  v.  Cullen  (")  is  that  a  gift  of  part  of  the 
income  of  a  fund  is  a  gift  of  so  much  of  the  fund  as  will  produce 
that  income.  But  a  gift  of  so  much  a  year,  charged  on  a  par- 
ticular fund,  is  not  a  gift  of  the  fund  itself.  The  testator  here 
has  merely  said  that  which  the  law  would  have  said  for  him. 

The  gift  of  an  annuity  without  words  of  limitation  is  a  mere 

(»)  12  Cl.  &  P.,  161.  O  2  D.  M.  &  G.,  576. 

(•)  8  De  G.  &  J.,  282.  (")  2  J.  &  H.,  634,  644. 

(»)  Page  128.  (•)  2  D.  F.  &  J.,  388. 

O  Law  Rep..  6  Ch.,  235,  238.  Cl  3  Mac.  &  G.,  532. 

O  2  Ph..  553,  558.  (")  10  Sim.,  491 ;  Cr.  &  Ph.,  274. 

O  1  Sw.,  35.  (")  Law  Rep.,  6  Ch.,  235. 
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gift  for  life.  The  omission  of  words  of  limitation  will  not  en- 
lara:e  the  gift. 

The  gift  over  on  the  death  of  a  child  is  limited  to  the  lifetime 
of  the  mother.  The  intention  was  that  this  provision  for  the 
children  and  their  mother  should  go  on  during  their  joint  lives; 
if  a  child  should  die,  the  mother  was  not  to  lose  the  benefit; 
but  that  after  the  mother's  death  the  shares  of  children  already 
dead  or  dyin^  thereafter  should  fall  into  the  residue.  Why 
Bhould  not  the  word  '*  share  "  apply  to  a  share  of  income  ? 

The  indication  of  intention  is  at  least  as  strong  in  favor  of  the 
residuaiy  legatee  as  of  these  children. 

Sir  Jambs  Bacon,  V.C.  : 

The  questions  on  which  the  decision  of  the  Court  is  asked  in 
this  case  are  questions  of  construdtion,  as  to  which  it  is  the  duty 
of  the  Court  not  to  violate  any  established  rule  provided  that  the 
indications  of  intention  are  not  so  apparent  as  to  control  its  ap- 
plication. 

In  this  instance  the  intention  of  the  testator  is  not  very  ap- 
parent and  his  will,  which  was  written  by  a  layman,  must 
be  considered  as  a  whole. 

First,  as  to  the  annual  sum  directed  to  be  paid  to  his  wife,  it 
has  been  said  that,  where  he  wishes  to  give  a  life  annuity,  as  to 
the  legatee  Ann  Lloydy  and  in  the  provision  made  for  his  dogs, 
he  uses  language  about  which  there  can  be  no  doubt.  That  is 
so ;  but  the  remark  is  not  wholly  conclusive,  if  the  will  be  read 
as  an  entirety. 

The  testator  begins  by  a  devise  and  bequest  to  his  executors 
and  trustees  of  all  his  property  of  every  description,  "  for  the 
146]  following  *uses,  intents,  and  purposes."  That  bequest 
does  not,  in  my  opinion,  alter  the  construction  in  any  way.  It 
is  bimply  an  expression  of  that  which  is  the  necessary  conse- 
quence of  almost  every  testamentary  disposition  which  is  not 
specific  or  demonstrative. 

Then  he  gives  to  his  wife  "  the  sum  of  £56  per  annum,  to  be 
paid  quarterly,"  which  I  think  is  an  annuity  to  the  wife  for  her 
life  only. 

A  greater  difficulty  arises  on  the  gift  to  the  children  of  Mrs, 
Hicks.  The  testator  has  clearly  placed  himself  towards  these 
children  in  loco  parentis.  He  is  providing  for  his  grandchildren, 
and  he  desires  that  they  shall  take  his  name,  which  is  a  very 
significant  fact.  Having  an  estate  in  India^  which  he  estimates 
will  produce  £800  a  year,  he  directs  his  trustees  to  appropriate 
that  sum  to  the  maintenance  and  education  of  these  children. 
[His  Honor  read  the  clause  to  the  end  of  the  provision  as  to  the 
increased  profit  of  the  estate,  and  continued  :] 

If  the  bequest  had  stopped  there,  the  result  might  have  been 
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to  show  an  intention  to  benefit  the  children  during  their  lives 
-^uly.     But  the  testator  goes  on  to  say : 

''  If  any  of  the  said  children  shall  die,  their  mother  shall  have 
the  benefit  of  the  deceased  child  or  children's  share  or  shares. 
The  trustees  shall  have  the  power,  should  any  one  of  the  said 
children  get  into  debt,  to  forfeit  their  share  or  shares  and  divide 
it  with  the  other  children."  He  then  gives  the  trustees  power 
to  sell  the  estate,  "  should  the  profits  of  the  working  not  be  suf- 
fi«nent  to  pay  the  annuities  to  the  children  ;"•  the  proceeds  of  the 
sale  to  be  invested  in  Vicioria  bonds  "  in  the  name  of  the  trus- 
tees, for  the  benefit  of  the  said  children."  Then  the  testator, 
who  seems  to  have  anticipated  a  great  many  events  which  have 
actually  happened,  says :  "  Should  the  profits  not  reach  £800 
annually  from  the  working  of  the  estate,  or  the  sale  of  the  es- 
tate, then  the  trustees  shall  charge  the  residue  of  my  property 
to  make  up  the  said  annual  sum  of  X800."  If  the  result  of  the 
sale  should  be  less  than  enough,  the  trustees  were  at  once  to 
make  up  the  difference ;  if  the  result  should  be  more  than  enough, 
the  extra  proceeds,  up  to  £500  a  year,  were  to  be  invested  for 
the  benefit  of  Mrs.  Hicks. 

As  to  the  general  meaning  of  the  testator,  therefore,  there  can 
be  no  doubt.  Having  taken  upon  himself  to  provide  for  his  eight 
♦grandchildren,  he  has  done  so  in  terms  which  make  his  [147 
Indian  estate  liable  to  make  up  this  £800  a  year,  and  if  that  fails, 
then  his  whole  estate  is  liable  to  make  up  the  amount.  It  is  an 
absolute  gift,  unlimited  in  time  and  in  terms.  The  whole  of 
the  testator's  estate  is  liable  for  so  much  money  as  will  give  to 
each  child  a  fund  capable  of  producing  £100  a  year.  The  es- 
tate is  pointed  out  as  the  fund  out  of  which  this  amount  is  to 
be  satisfied.  I  cannot  think,  upon  the  whole  of  these  clauses, 
that  the  testator  meant  less  than  an  out  and  out  gift.  The  gift  of 
residue  to  the  brother  amounts  to  no  more  than  this,  that  the 
testator  desires  that  all  which  shall  remain,  after  his  wishes  have 
been  accomplished,  shall  go  to  his  brother. 

I  am  of  opinion  that,  as  to  the  wife,  the  annuity  is  for  life 
only  ;  but  that  as  to  the  children  of  Mrs.  Hicks,  each  of  them  is 
to  take  such  an  amount  as  will  yield  £100  a  year. 

As  to  the  claim  made  on  behalf  of  Mrs.  Hicks,  I  think  the 
point  raised  in  Orocketl  v.  Crockett  (*)  does  not  arise  here.  There 
the  gift  was  for  the  benefit  of  the  wife  and  children  pari  passu, 
and  Lord  Cottenham  thought  the  money  ought  to  be  paid  to 
her.  Here  the  direction  is  that  the  £800  a  year  is  to  be  "  ap- 
propriated by"  the  trustees.  The  fund  must  therefore  be  ap- 
plied by  the  trustees,  and  not  paid  to  Mrs.  Hicks, 

Solicitors:  Mr.  Theobald;  Messrs.  Fladgate^  Clarke,  Smithy^ 
Forster. 

(»)  2  Ph.,  558, 558. 
8  Eng.  Rep.1  87  ^ 
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160]  *BuRT  V.  Hellyaiu 

[Law  Reports,  14  Equity  Cases,  160.] 

1870  B.,  146. 

WUl—  ConstrueHon--  Tenancy  for  Life— -Gift  of  ReHdue  in  Fee^" Surtimnff 
ChiJdren  or  their  Families"  —  Children  or  Descendants — Partition  Suit — 
jurisdiction  —  Form  of  Decree, 

Testator,  who  died  in  1854,  gave  all  his  property  to  his  wife  for  life,  and  after 
giving  certain  pecuniary  legacies  and  annuities,  devised  and  bequeathed  to  his 
son  (fall  the  residue,  after  his  mother's  decease,  and  to  his  heirs,  and  in  case 
(7.  should  die  leaving  no  issue,  then  his  freehold  estate  was  to  be  equally  divided 
between  his  (testator's)  surviving  children  or  their  families.  All  the  children  of 
the  testator  survived  their  mother,  who  died  in  1861,  and,  excepting  one,  all  (two 
without  issue,  two  leaving  children,  one  leaving  a  child,  and  the  issue  of  another 
child)  died  in  the  lifetime  of  C,  who  died  in  1£%9  a  bachelor  and  intestate : 

Held,  that  this  was,  like  that  in  King  v.  Cleaveland  (*),  a  gift  on  the  death  of 
0.  without  leaving  issue  living  at  his  death  to  the  other  children  of  the  testator 
then  living,  and  to  the  families  of  such  of  them  as  were  dead : 

Held,  also,  that "  families  "  meant  children,  and  not  descendants  of  the  testator's 
children. 

In  a  suit  for  partition  a  question  of  law  arose ;  but  the  Court,  no  one  objecting, 
exercised  jurisdiction,  but  ordered  the  decree  to  be  prefaced  with  a  statement  of 
the  desire  of  all  parties,  other  than  that  of  an  infant,  that  the  caae  shonld  be  de- 
cided in  this  Court. 

Thomas  Hellyar,  who  died  on  the  27th  of  September,  1854, 
by  his  will  of  that  date,  after  directing  that  his  debts,  funeral 
expenses,  and  certain  costs  should  be  paid  by  his  wife,  to  whom 
he  gave  all  his  property  for  life,  whether  freehold,  leasehold 
lands,  tenements,  hereditaments,  goods,  chattels,  credits,  or  ef- 
fects, and  after  giving  certain  annuities  (since  determined)  and 
pecuniary  legacies,  proceeded  as  follows :  "  All  the  rest,  residue, 
and  remainder  of  my  estate  and  eflfects,  .  .  .  whatsoever  and 
wheresoever  situate,  of  which  I  may  die  seised  or  possessed,  .... 
I  give,  devise,  and  bequeath  to  my  son  Charles  after  his  mother's 
decease,  and  to  his  heirs ;  in  case  he  should  die  leaving  no  issue, 
then  my  freehold  estate  shall  be  equally  divided  between  my 
surviving  children  or  their  families."  He  appointed  his  son 
Charles  sole  executor  of  his  will. 
1611     *The  testator's  widow  died  in  December,  1861. 

Charles  Hellyar  proved  the  will,  and  died  in  July,  1869,  a 
bachelor  and  intestate. 

The  testator  left  seven  children,  six  sons,  WUlianiy  Charles^ 
FrandSy  JohUy  Samnelj  and  JRichardy  and  one  daughter,  Alary 
Ann. 

i'rawas  died  in  the  lifetime  of  CAarfe^,  leaving  seven  children. 

John  died  in  October,  1868,  leaving  a  grandson  and  a  daughter. 

Saynuel  died  in  March,  1864,  leaving  three  children. 

jRichard  died  in  1867  a  bachelor  and  intestate. 
04DeG.&J.,477. 
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Mary  Ann  died  in  July,  1868,  a  widow,  intestate  as  to  real 
istate,  and  without  issue. 

William  (a  defendant),  the  eldest  brother  of  Charles^  had  been 
in  possession  of  the  estate  under  an  arrangement  with  the  other 
persons  alleged  to  be  interested  therein  to  account  for  the  rent 
upon  the  footing  of  the  plaintiffs  —  some  of  the  children  and 
grandchildren  of  Francis  —  and  himself  and  others,  defendants, 
being  tenants  in  common  ;  but  he  had  recently  claimed  to  be 
sole  owner  under  the  will.  The  plaintiffs  prayed  for  a  parti- 
tion ;  that  their  shares  might  be  ascertained  and  declared,  with 
liberty,  if  necessary,  to  charge  a  sum  or  sums  in  gross  for 
equality  of  partition ;  and  that  the  respective  shares  allotted  on 
partition  might  be  held  and  enjoyed  in  severalty,  or,  if  the  Court 
should  think  fit,  that  the  property  might  be  ordered  to  be  sold, 
and  that  the  proceeds  might  be  distributed  amongst  the  persons 
interested  therein. 

Mr.  Greene,  Q.C.,  and  Mr.  Langworthy,  for  the  plaintiffs: 

The  questions  raised  are  confined  to  the  freehold  estate.  It 
is  submitted,  first,  that  the  word  "  families  "  means  children  of 
the  testator's  children ;  next,  that  the  shares  of  the  testator's 
children,  who  died  in  the  lifetime  of  Charles,  and  which  they 
would  have  taken  if  they  had  been  living  at  the  death  of  Charles, 
go  to  their  children  by  substitution  ;  and  lastly,  that  the  period 
of  distribution  was  the  death  of  Charles. 

Where  there  are  words  of  division  as  in  this  case,  the  primary 
meaning  of  the  word  "  families,"  viz.,  children,  obtains :  Barnes 
V.  Patch  (*) ;  In  re  Terry's  Will  (') ;  Price  v.  Lockky  («). 

♦Substitution  was  intended  by  the  testator  in  case  any  [162 
of  his  own  children  should  die  before  Charles:  King  v.  Cleave- 
land  (*) ;  In  re  Philips'  Will  (*).  The  gift  being  to  all  his  child- 
ren who  should  survive  Charles,  or  to  the  families  of  such 
children  who  predeceased  Charles,  the  plaintiffs  and  the  defend- 
ant Henry  HeUyar,  who  together  represent  one  of  the  testator's 
children,  will  be  entitled  to  one-fourth  of  the  estate.  There  is 
nothing  in  the  will  which  gives  a  vested  interest  to  the  testa- 
tor's children  who  predeceased  Charles.  The  period  at  which' 
the  class  is  to  be  ascertained  is  the  death  of  Charles :  In  re  Qreg- 
son's  Estate  (•).  ^ 

It  is  submitteld  that  the  property  is  divisible  in  fourths  between 
the  testator's  son  William,  the  plaintiffs  and  the  defendant 
Henry,  the  daughter  of  the  testator's  son  John,  and  the  child- 
ren of  his  son  Samuel. 

Mr.  B.  W.  E.  Forsier,  for  some  of  the  defendants,  adopted 

(•)  8  Ves.,  604.  (*)  26  Beav.,  26  ;  4  De  G.  &  J.,  477. 

C)  19  Beav.,  680.        ^  (•)  Law  Rep.,  7  Eq.,  151. 

(»)  6  Beav.,  180.  (•)  2  D.  J.  &  S.,  428. 
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the  argument  submitted  on  behalf  of  the  plaintiffis,  and  for  other 
defendaDts  contended  that  the  word  ^^  families/'  applied  as  in 
this  case  to  real  estate,  means  '^  heirs  " :  Wright  v.  Athfns  (') ; 
Roper  on  Legacies  {^ ;  that  the  same  word  applied  to  personal 
estate  meant  next  of  kin  :  Woods  v.  Woods  (') ;  and  that  in  this 
case  surviving  children  meant  those  only  who  survived  Charles. 

Mr.  Lmdleyy  Q.C.,  and  Mr.  -Bewr,  for  the  defendant  WdUam 
HeUyar,  the  only  surviving  child  and  the  heir-at-law  of  the  tes- 
tator: 

One  question  is,  whether  the  death  of  the  testator,  of  the 
widow,  or  of  Charles  is  the  period  of  distribution  ?  Assuming 
that  the  death  of  Charles  is  the  true  construction,  it  is  sul^ 
mitted  that  the  defendant  WiUiam  takes  the  whole  of  the  estate ; 
for  "  or  "  refers  to  the  prior  event  —  the  deaths  of  all  the  children 
before  Charles  ;  but  as  WUliam  alone  survived  Charles^  he  takes 
the  whole. 

If  such  a  construction  be  not  adopted,  then  it  is  submitted  that 
"  families  "  here  means  "  heirs  " :  Counden  v.  CUrke  (*) ;  WluU  v. 
163]  *Briggs  (*);  Jarman  on  Wills  (•);  Hawkins  on  Wills  ^}, 
The  clause  ought  to  be  read  as  if  it  were  "  surviving  children 
or  their  heiris,"  and  "  or"  ought  to  be  construed  as  if  it  were 
**  and  :"  Horridge  v.  Ferguson  i^ ;  Eccard  v.  Brooke  (•) ;  Harris  v. 
Davis  {^ ;  Jarman  on  Wills  (*^).    Barnes  v.  Patch  (")  is  distin- 

?iishaDle  from  this  case,  as  there  the  fund  was  a  mixed  one. 
he  shares  of  those  children  of  the  testator  who  died  without 
issue  belong  to  their  heir-aMaw,  WiUmm. 

It  is  submitted,  however,  that  the  death  of  Charles  is  not  the 
proper  time  for  distribution,  but  that  of  the  testator  or  that  of 
his  widow;  it  is  immaterial  which,  for  WiUiam  takes  as  from 
the  death  of  his  mother,  and  he  will  be  entitled,  on  the  con 
struction  that  the  families  of  children  are  entitled,  to  four- 
sevenths  :  ShaHer  v.  Groves  (^) ;  Armstrona  v.  Stockham  ('*) ;  Jar- 
man on  Wills  ("*).  It  may  oe  added  that  WiUiam  desires  a 
partition  and  not  a  sale. 

[They  also  cited  Wright  v.  Wright  ('«) ;  Lachlan  v.  Beynolds  (") ; 
Hampton  v.  Mills  (^ ;  Liieas  v.  Qomrrdd  ('•).] 

Mr.  Greene,  in  reply : 

In  Wright  v.  Atykns  the  words  on  which  the  question  arose 

(')  17  Ve8^255.  (»•)  1  Coll.,  418. 

O  4th  Ed.,  139.  (»)  8d  Ed.  voL  i  481. 

(»)  1  My.  &  Cr.,  401.  0')  8  Ves.,  604. 

(*)  Hob.,  29.  (")  6  Hare,  162. 

(•)  2  Ph.,  583,  687.  ('*)  7  Jur.,  230. 

(•)  3d  Ed.  vol.  u.  pp.  82, 84.  0')  8d  Ed.  vol.  ii,  182-691. 

C)  Page  90.  f»)  1  Ves.  Sen.,  409. 

SJac.,  588.  0^)  9  Hare,  796. 

2  Cox,  218.  ("•)  29  Beav.,  198. 
(")  Ibid.,  657. 
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were  ''to  my  family."    There  the  course  of  devolution  waei 
pointed  out,  and  the  devisor's  heir  was  considered  as  persona 
designata.     "  Families  "  here  is  not  a  word  of  limitation  ;  and, 
consequently,  nothing  goes  to  the  heir-at-law  beyond  the  one 
fourth  given  to  him  by  the  will 

Sir  John  Wickbns,  V.C  : 

The  question  in  this  case  arises  under  the  will  of  Thomas 
Hellyar,  dated  the  27th  of  September,  1864. 

[After  stating  the  facts,  His  Honour  continued :  1  It  seems 
to  me  that  this  gift  must  be  construed  like  that  in  King  v. 
Cleaveland  (*),  *as  a  rift,  on  the  death  of  Charles  without  [164 
leaving  issue  at  his  death,  to  the  other  children  of  the  testator 
then  living,  and  the  "families''  of  such  of  them  as  should  be 
then  dead.  That  this  construction  involves  a  grammatical  in- 
accuracy is  obvious ;  but  it  gives  effect  to  the  probable  inten- 
tion, and  has  strong  authority  in  its  favor.  If  King  v.  Cleave- 
land i^)  applies  to  this  case,  the  only  question  is  as  to  the  meaning 
of  the  word  "  family."  This  is  a  popular  and  not  a  technical 
expression,  and  may  mean  several  different  things,  as  was 
pointed  out  by  Lord  Langdale  in  BlackwcU  v.  Bulll^),  and  by 
Viee-Chaucellor  Kindersl^  in  Green  v.  Marsden  (').  But  the 
nature  of  the  gift  in  the  present  case  excludes  many  of  the  pos- 
sible constructions.  It  is  almost  impossible,  I  think,  to  construe 
it  here  as  including  any  one  but  blood  relations  in  the  descend- 
ing line ;  that  is,  as  meaning  anything  but  descendants,  or  some 
class  of  descendants.  The  words  of  division  import  a  separation 
between  the  families,  which  excludes  any  such  construction  as 
that  of  heirs  general  or  blood  relations  generally.  There  seem 
to  me  to  be  three  different  ways  in  which  a  gift  of  real  estate  to 
a  family  may  be  construed  without  going  beyond  the  relations 
in  the  descending  line  of  the  person  whose  family  is  mentioned, 
namely,  heirs  of  the  body;  children;  and  descendants  of  all 
degrees.  The  first  of  these  constructions  might  possibly  be 
considered  as  the  preferable  one  if  the  testator's  presumable 
object  had  been  to  Keep  an  estate  together  in  a  particular  line. 
But  it  is  certainly  an  unnatural  construction  of  the  word 
"  family,"  as  here  used ;  and  I  do  not  think  that  either  Wright 
V.  Aikyns  (*),  or  any  other  decided  case,  makes  it  necessary  to 
adopt  it.  The  question  is,  therefore,  one  between  "  children  " 
and  "  descendants."  The  former  construction  is  supported  Ijy 
Sir  William  GhranVs  dictum  in  Barnes  v.  Patch  (*),  and  by  Gre- 
gory  v.  Smith  ("),  In  re  Ternfs  WUl  (^),  In  re  Parkinson's  Trusts  (•), 

0)  4  De  G.  &  J.,  477.  (•)  8  Ves.,  604. 

(•)  1  Keen,  176, 181.      .  (•)  9  Hare,  708. 

(■)  1  Drew,  646,  651.  C)  19  Beav.,  580. 

(*)  17  Vee.,  265 ;  Coop.  G.,  111.  («)  1  Sim.  (N.S.)  248. 
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and  many  other  cases.  It  is,  also,  I  conceive,  in  accordance  with 
common  usage.  If  the  testator  had  spoken  in  ordinary  conver- 
sation about  one  of  his  sons  having  a  family,  or  bad  mentioned 
165]  the  family  of  one  of  them,  he  would  in  nearly  *every 
case  have  meant  that  son's  children.  No  doubt  the  cases  which 
I  have  referred  to,  except  Barnes  v.  Patch  (*)  (which  is  the  case 
of  a  mixed  fund),  are  cases  of  personal  estate.  This  distinction 
seems  immaterial  where  the  question  is  only  whether  the  word 
'*  family"  shall  include  a  larger  orsmaller  class  of  descendants. 
The  remark  that  the  testator  had  used  the  word  "  issue  "  cor- 
rectly in  the  very  sentence  in  which  the  word  "  family  "  occurs 
is  a  very  trifling  circumstance,  but  tends  more  or  less  to  the 
same  result 

On  the  other  hand,  in  Williams  v.  WiUiams  (*)  "  family  "  was 
construed  as  descendants.  And  Mr.  Jarman  appears  to  have 
considered  that  in  general  the  larger  meaning  would  prevail  in 
case  of  contest.  No  doubt  in  many  wills  it  would  be  the  probar 
ble  and  convenient  meaning,  as  in  many  other  wills  the  probable 
intention  would  include  all  blood  relations.  In  the  present  will 
the  convenient,  and  therefore  probable,  meaning  seems  to  me 
to  be  children.  According  to  JLanphier  v.  Buck  ('),  the  persons 
who  would  take  here  under  the  word  "  family"  are  not  required 
to  survive  the  death  of  Charles  yv\\\io\xi  issue,  or  even  to  survive 
the  brothers  or  sister  of  Charles^  from  whom  they  descend. 
Therefore  in  either  construction  everv  child  of  every  brother  or 
sister  of  Charles  living  at  the  testator's  aeath,  or  born  after  it,  would 
take  an  interest;  though  as  each  family  would  take  in  joint 
tenancy  as  between  themselves,  this  interest,  in  the  absence  of 
severance,  might  cease  by  death.  And  if  the  larger  construction 
is  adopted  each  descendant  coming  into  existence  during  the 
particular  estate  would  take  with  its  parent  if  alive.  This  seems 
to  me  an  improbable  intention,  as  Lord  Cranworih  thought  in 
Williams  v.  Williams.  I  am  quite  sure  that  the  testator  in  this 
case  would  not  have  desired  that  his  great  grandchildren  (of 
whom  he  seems  to  have  had  none  at  the  date  of  his  will),  the 
offspring  of  living  parents,  should,  as  soon  as  born,  become 
equally  entitled  with  their  parents.  Possiblv  if  he  had  had  full 
knowledge,  and  had  given  the  matter  full  consideration,  he 
miffht  have  desired  to  provide  for  a  great  grandchild,  the  son  of 
a  deceased  parent  who  had  lost  his  share  by  death.  But  he 
wduld  hardly  have  done  so  by  making  the  share  of  one  of  his 
166]  children  go  among  that  child's  descendants  *of  all  gene- 
rations who  miffht  come  into  existence  during  Charleses  life. 
Probably  he  had  no  idea  of  looking  beyond  the  generation  of 
his  own  grandchildren  (the  remotest  generation  then  existing) 
O  8  Ves.,  e04.  0  1  Sim.  (N.S.)i  858.  0  2  Dr.  &  Sm.  484. 
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for  any  purpose  whatever.  I  hold,  then,  that  the  gift  in  the 
events  which  happened  passed  one  undivided  fourth  to  William^ 
one  to  the  six  plaintiffs  and  their  brother  Henry  Htllyar^  as  joint 
tenants,  one  to  the  surviving  daughter  of  Jokn^  and  one  to  the 
three  children  of  Samuely  who  also  take  as  joint  tenants. 

This  assumes  that  no  severance  of  any  sort  took  place  in 
C/iarles's  lifetinae.  The  will  and  the  evidence  in  support  of  it 
raise  questions  distinct  from  that  of  construction,  but  I  think 
that  they  were  not  pressed  at  the  hearing,  so  that  the  decree 
will  be  one  for  partition  merely. 

I  may  observe  that  the  question  which  I  have  decided  is  one 
of  law  and  not  of  equity,  and  that  a  partition  suit  being  an  ex- 
ercise by  the  Court  of  administrative  rather  than  contentious 
jurisdiction,  it  might  not  have  been  right  that  I  should  have 
dealt  with  it  if  any  one  objected.  But  no  one  did  object,  in 
fact;  and  I  think  that,  under  the  circumstances,  I  do  not  go 
beyond  the  limits  of  my  proper  jurisdiction,  and  that  I  do  what 
is  best  for  the  parties,  by  now  deciding  the  case.  It  will  be  pro- 
per, however,  to  preface  the  decree  with  a  statement  of  the  de- 
sire of  all  parties,  other  than  the  infant,  that  the  questions  should 
be  decided  here  and  now. 

Solicitors  :  Messrs.  Mnmets^  Waisatij  ^  Emmet^  agents  for  Mr. 
H.  F.  Whitefield^  Si.  Coluwb^  Cornwall;  Messrs.  Coode^  Kingdoriy 
^  Cotton^  agents  for  Mr.  George  Brown  CoUins^  St.  Columbj  Com" 
wall. 

To  maintain  partition  the  plaintiff  tenant  in  common  may  maintain  the 

must  have  an  actual  or  constructive  pos-  action.    Beebe  v.  (htffln,  14  N.  Y.  R.,  235. 

session  in  common  with  the  defendants.  If  one  co-tenant  grant  the  land  as  sole 

An  actual  adverse  possession  is  a  bar  to  owner,  this  amounts  to  an  ouster  of  his 

the  action.    Florence  v.  Hopkine,  46  N.  co-tenants,  and  may  be  the  foundation 

Y.,  182, 2  Barb.  Gh.,  898 ;  0  Cow.  580, 5  of  an  adverse  possession.  Long  v.  Stapp, 

Denio,  885.  49  Missouri,  506. 

Except  the  adverse  claim  is  on  equita-  The  remedy  is  by  ejectment  for  pos- 

ble  grounds.     Hbtford  v.  Merwin,  5  session,  and  after  recovery  therein  to 

Barb.,  52.    Cox  ▼.  8mUh,  4  Johns.  Ch.,  file  a  bill  for  partition.    Logan  v.  Qoodr 

271.  aU,  42  Geo..  96 ;  see  MooJee  Van  8ant- 

If  the  premiseB  are  unoccupied,  one  voord^s  PL,  236. 


M.B.  March  18, 19 ;  April  17 ;  May  4, 1872. 

♦CoBNiSH  V.  Clark.  [184 

[Law  Beports  14  Equity  coses  184.] 

1869  C.  268. 

Voluntary  Settlement -- Pecuniary  Oifte—\^  Bliz,  c.  5 —  Creditor's  Suit — 

Voneid&ration, 

A  distribution  by  a  debtor,  when  in  a  weak  state  of  mind  and  body,  of  the 
whole  of  his  property  among  his  children,  partly  in  consideration  of  annuities 
for  his  life,  partly  by  voluntary  settlement,  and  partly  by  pecuniary  gifts : 

Held  void  as  against  creditors  under  the  18  Eliz.  c.  5,  the  Court  being  satisfied 
on  the  evidence  that  the  children  were  aware  at  the  time  that  the  creditor'* 
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claims  would  be  defeated,  tboagh  it  did  not  appear  that  the  debtor  had  aa^r  such 

intention. 

This  suit  was  iDstituted  by  the  plaintiflb  on  behalf  of  them- 
selves and  all  other  the  creditors  of  JarMS  Clark  the  elder  a^inst 
the  said  James  Clark  the  elder  and  his  children,  as  defendants,, 
to  set  aside  certain  gifts  made  by  James  Clark  the  elder  in  favor 
oi'  his  children,  as  being  void  against  creditors  under  the  statute 
of  13  Eliz.  c.  5.  The  said  Jarries  Clark  the  elder  died  pending 
the  suit. 

At  the  end  of  1867  James  Clark  the  elder,  who  carried  on  the 
business  of  a  machine  man,  or  the  owner  of  steam  threshing 
machines,  which  he  let  out  for  hire,  was  indebted  to  the  plaint* 
ifls,  who  were  agricultural  machine  makers,  in  the  sum  of 
<£350  on  a  balance  of  account 

At  that  time  his  property  consisted  of  his  stock  in  trade,  com- 
prising three  steam  threshing  machines,  valued  at  about  £200 
each,  £300  deposited  in  a  local  bank,  and  a  mortgage  debt  of 
£350. 

On  the  13th  of  June,  1868,  James  Clark  the  elder,  who  had 
nine  children,  gave  a  threshing  machine  to  each  of  his  three 
sons  —  James  CoirA  the  younger,  Mark  Clark^  and  William  Clark; 
and  by  three  several  memorandums  of  agreement  of  that  date, 
each  of  the  said  three  sons  agreed  to  pay  to  the  father,  in  conside- 
ration of  the  said  gift,  an  annuity  of  £20  during  his  life. 

On  the  7thof  Isovember,  1868,  James  Clark  the  elder  divided 
1851  *the  sum  of  £300  in  the  bank  among  his  six  daughters ; 
and  by  an  instrument  dated  the  12th  of  November,  1868,  he  as- 
signed the  mortgage  debt  of  £350  to  trustees,  upon  trust  to 
divide  the  same  among  his  said  six  daughters  and  the  children 
of  a  deceased  daughter. 

The  plaintiflfe  delivered  their  bill  for  the  amount  due  to  them 
on  the  21st  of  May,  1868 ;  and,  after  repeated  applications  for 
payment,  they  (not  being  aware  that  James  Clark  the  elder  had 
divested  himself  of  his  property)  commenced  an  action  against 
him.  The  action  was  undefended,  and,  on  the  13th  of  April, 
1869,  they  recovered  judgment  for  £378  for  their  debt  and  costs. 
They  issued  a  writ  of^.  Ja.  upon  the  said  judgment ;  but,  in  con- 
sequence of  the  said  machines  being  claimed  by  the  sons,  they 
only  recovered  £16. 

The  plaintiffs  charged  that  the  machines  were  not  made  over 
to  the  defendants,  James  Clark  the  younger,  Mark  Clark^  and 
William  Clark^  for  the  valuable  consideration  of  the  annuities, 
and  bon&fide^  as  the  defendants  alleged,  but  for  the  purpose  of 
delaying,  hindering,  and  defrauding  the  plaintiffs  ana  the  other 
creditors  of  James  Clark  the  elder ;  and  that  the  annuities  were 
a  very  inadequate  consideration  for  the  said  machines. 
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The  plaintifis  further  charged  that  the  paymeDts  of  £50  to 
each  of  the  daughters,  and  the  settlement  of  the  said  sum  of 
£350,  were  not  made  upon  any  good  consideration  or  bondfidey 
but  for  the  same  purpose  and  with  the  full  knowledge  of  the 
defendants,  and  that  the  said  ^fts'and  assurances  were  fraudu- 
lent and  void  against  the  plaintiffs  and  the  other  creditors  of 
James  Clark  the  elder,  and  prayed  a  declaration  accordingly, 
and  consequential  relief. 

It  appeared  from  the  evidence  that  James  Clark  the  elder  was, 
at  the  time  of  the  transactions  complained  of,  in  a  very  weak 
state  of  health  and  of  mind,  and  shortly  after  the  suit  was  in- 
stituted he  became  incapable  of  attending  to  his  own  affairs,  and 
died  intestate  four  months  after  the  bill  was  filed. 

The  defendants  to  the  suit  were  the  said  three  sons  of  James 
Clark  the  elder,  the  daughters  and  their  husbands,  the  children 
of  the  deceased  daughter,  and  the  trustee  of  the  settlement  of 
the  12th  of  November,  1868. 

*The  defence  set  up  by  his  sons  and  daughters  was  in  [186 
substance  as  follows :  That  the  gifts  by  James  Clark  the  elder 
to  his  sons  were  for  valuable  consideration,  and  that  all  the 
transactions  impeached  were  bond  fde^  and  not  made  with  any 
intention  of  defeating  or  delaying  the  plaintiffs  or  other  credit- 
ors, but  with  the  object  of  distributing  the  property  of  the  donor 
among  his  children  and  granchildren  during  his  lifetime,  in- 
stead of  leaving  it  by  will,  and  that  they  respectively  were  not 
aware,  when  they  were  parties  to  the  several  gifts  and  assurances 
in  question,  that  James  Clark  the  elder  had  no  other  means  of 
meeting  the  claims  of  his  creditors. 

The  evidence  in  the  case,  which  was  conflicting,  sufficiently 
appears  from  the  judgment 

Mr.  SouthgaUj  Q.C.,  and  Mr.  Beggy  for  the  plaintiffs : 

'The  evidence  in  this  case  fully  supports  the  plaintiffs'  claim  to 
have  the  gifts  and  assurances  complained  of  set  aside  as  fraudu- 
lent against  creditors  and  within  the  scope  of  the  statute  13 
Eliz.  c.  6 :  Seese  Silver  Mining  Company  v.  Aiwell  (J).  Admitting 
that  it  was  not  the  object  of  James  Clark  the  elder  to  defraud 
his  creditors,  still  if  such  was  the  effect  of  the  transactions  they 
cannot  be  sustained.  Besides,  the  children  who  took  an  interest 
under  these  gifts  must  have  been  well  aware  of  the  effect  of  this 
distribution  of  their  father's  property  as  regards  the  creditors. 

The  consideration  of  the  annuities  in  respect  of  which  the 
machines  were  made  over  to  the  three  sons  cannot  prevent  the 
operation  of  the  statute  as  regards  the  gift  in  their  favor :  Bott 
V.  Smith  (*) ;  Mathews  v.  Feaver  (').     The  transactions  cannot  be 

O  Law  Rep.,  7  Bq.,  347.  (»)  21  Beav.,  611.  (•)  1  Cox,  278. 

8  Eno.  Rep.  88 


698  EQUITY  CASES.  [L.  B. 

1872  Cornish  v  Clark.  M.B- 

supported,  and  we  submit  that  these  gifts  must  be  declared  void 
as  against  creditors. 

Mr.  Fischer,  Q.C.,  and  Mr.  MariineaUj^tor  the  three  sons  of 
James  Clark  the  elder : 

The  arrangement  under  which  the  machines  were  transferred  to 
these  three  defendants  was  a  matter  of  bargain  and  not  of  bounty. 
The  evidence  shows  that  it  was  done  without  any  intention 
1871  ^o  *defraud,  delay  or  hinder  any  creditors,  for  at  that  time 
the  father  was  solvent.  In  Bayspoole  v.  CoVms  Q)  very  sliffht 
consideration  was  held  sufficient  to  support  a  settlement  under 
the  statute  27  Eliz.  c.  4,  as  against  a  subsequent  mortgagee,  and 
the  same  principle  would  apply  whether  an  alleged  voluntary 
settlement  is  impeached  by  apurchaser  or  a  creditor. 

In  Moore  v.  Orofion  (*)  Sir  M  Sugden  observed  that  the  Court, 
in  executing  a  contract  for  valuable  consideration,  will.not  weigh 
in  very  nice  scales  the  amount  of  the  consideration  where  it  has 
been  reduced  fairly  by  reason  of  the  relationship  of  the  parties. 

Here  there  coula  have  been  no  inadequacy  of  consideration, 
for  the  tables  show  that  an  annuity  for  the  life  of  the  father  could 
have  been  bought  for  ^£164,  and  the  estimated  value  of  each 
machine  was  £200. 

Further,  unless  a  debtor  is  indebted  to  the  extent  of  insolvency 
the  Court  will  not  set  aside  a  voluntary  settlement  on  the  ground 
of  insolvency :  Thompson  v.  Webster  (').  In  Copts  v.  MideUeton  (*), 
where  an  insolvent  had  sold  his  property  for  valuable  consi- 
deration (the  adequacy  of  which  was  disputed)  to  his  nephew  a 
month  before  his  death,  the  Court  refused  to  set  the  sale  aside 
as  being  void  as  against  creditors,  because  the  vendor  did  not 
know  of  his  own  insolvency. 

We  submit  that  the  transaction,  being  bondjide  and  for  valua- 
ble consideration,  cannot  fairly  be  impeached  as  against  the  sons, 
and  that  the  Court  will  not  set  it  aside  as  against  them  by  coq- 
necting  it  with  the  subsequent  arrangement  with  the  other  child- 
ren :  Sarman  v.  Richards  (*). 

Mr.  Cutler,  for  the  daugnters,  contended  that  even  if  the  set- 
tlement of  the  12th  of  November,  1868,  could  be  set  aside,  the 
statute  could  not  apply  to  the  pecuniary  gifts  of  £50  to  each  of 
the  daughters.     There  was  no  case  in  which  it  had  been  so  held. 

Mr.  Southgatc,  in  reply : 

I  admit  that  if  the  transactions  in  question  were  matters  of 
bargain  and  not  of  bounty,  and  if  they  were  conducted  bonu 
18o]  *fi(^y  the  Court  could  not  set  them  aside,  but  the  evidence 
here  is  quite  the  other  way.     With  regard  to  consideration,  two 

(»)  Law  Rep..  6  Ch.,  228.  (»)  4  Drew.,  628  ;  4  De  Q.  &  J.,  600. 

(•)  3  J.  &  Lat.,  488,  443.  (*)  2  Madd.,  410. 

(•)  10  Hare,  81 
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classes  of  cases  have  been  confounded,  for  the  Court  does  not 
apply  so  strict  a  rule  in  cases  like  Ford  v.  Stuart  ('),  under  27 
Eliz.  c.  4,  as  to  cases  like  the  present,  under  13  Eiiz.  c.  5. 
Thompson  v.  Webster  ('),  relied  on  by  the  other  side,  is  not  ap- 
plicable, for  it  is  clear  that  the  sons  of  James  Clark  the  elder 
were  aware  of  their  father's  debts  not  beine  paid.  The  gifts  in 
money  to  the  daughters  are  void  as  well  as  the  settlement: 
Barrack  v.  M^GuUoch  (*).  I  submit  that  the  defendants  have 
failed  in  their  contention,  and  that  the  plaintifis  are  entitled  to 
a  decree. 

April  17.    Lord  Komilly,  M.R.  : 

This  is  a  suit  instituted  for  the  purpose  of  having  certain  trans- 
actions between  James  Clark  the  elder,  deceased,  and  his  child- 
ren declared  to  be  void  as  against  his  creditors  under  the  13 
Eliz.  c.  6. 

[His  Lordship  then  stated  the  facts  of  the  case.] 

When  this  case  was  first  opened  to  me  I  did  not  sufiiciently 
appreciate  the  condition  of  James  Clark  the  elder  and  the  con- 
duct of  his  children.  Having  regard  to  the  words  of  the  sta- 
tute, I  was  lookingout  for  the  marks  of  fraud  on  the  part  of  the 
donor  or  settler,  and  I  was  met  by  the  counsel  for  the  defend- 
ants by  a  series  of  facts  showing  the  repeated  applications  James 
Clark  the  elder  made  for  the  plaintiff's  bill,  and  the  repeated 
expressions  introduced  by  James  Clark  the  elder  into  his  will, 
and  in  other  ways,  of  his  intention  to  pay  the  plaintiff's  bill  as 
well  as  all  his  debts. 

A  careful  consideration  of  the  case,  and  an  attentive  perusal 
of  the  evidence,  has  brought  me  to  the  conclusion  that  the  dis- 
tribution of  the  father's  property  amongst  his  children,  was  the 
act  of  his  children,  and  that  though  the  father  assented  to  it,  and 
even  assuming  that  he  had  not  the  primary  intention  by  so  doing 
of  defeating  his  creditors,  still  that  the  children  who  took  ad- 
vantage of  his  state  to  effect  that  object  cannot  profit  by  it. 

No  doubt  the  settlement  of  his  afiairs  while  alive  was  very  fit 
♦and  proper.    It  would  save  the  expense  of  a  will,  and  of  [l89 

Srobate  and  legacy  duty,  and  every  one  must  admit  that  the 
istribution  he  made  of  nis  property,  whether  it  proceeded  from 
himself  or  from  his  family,  was  fair  and  equitable  so  far  as  they 
were  concerned.  The  only  defect  of  it  was,  that  it  did  not  pro- 
vide for  the  claims  of  his  creditors.  I  look  on  the  various  gifts 
I  have  stated  as  forming  part  of  one  whole  connected  plan,  and 
I  am  of  opi^iion  that  the  statute  of  13  Eliz.  c.  5  was  passed 
to  meet  and  counteract  this  particular  evil  by  which,  the  pro- 
perty of  the  debtor  was  removed  out  of  the  reach  of  the  credi- 
tors. And  I  am  of  opinion  that  the  acts  of  settler  or  donor  are 
O  16  Beav.,  493.  O  4  Drew.,  628 ;  4  De  G.  &  J..  600.         (•)  8  K.  &  J.,  IIO- 
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equally  obnoxious  to  the  provisions  of  the  statute,  whether  they 
proceed  from  himself  alone,  or  whether  they  are  instigated  by 
others.  In  this  case  I  think  the  sons  and  daughters  all  knew 
the  position  of  their  father's  health  and  circumstances,  and  that 
the  object  was  to  obtain  a  fair  distribution  of  their  father's  pro- 
perty without  any  regard  to  the  claims  of  his  creditors.  I  think 
it  of  no  moment  in  such  matters  whether  the  parting  with  the 
goods  is  by  voluntary  settlement  or  by  gift,  whether  it  is  in 
anticipation  of  death  or  of  bankruptcy,  or  whether  it  is  by  the 
free  will  of  the  donor,  or  whether  it  is  at  the  instance  of  the 
donees.  In  this  case  I  am  inclined  to  think  it  was  at  the  in- 
stance of  the  donees ;  but  I  think  it  equally  invalid  having  re- 
gard to  the  scope  and  object  of  the  statute. 

I  think  also  that  the  consideration  of  the  annuity  of  £20  does 
not  render  the  transaction  valid.  No  doubt  in  such  a  case, 
whether  mentioned  or  not,  the  children  would  support  their 
parent.  I  should  not  have  doubted  that  it  was  an  implied,  if  not 
an  expressed  condition,  and  the  introduction  of  this  covenant  to 
pay  the  annuity  of  £20  appears  to  me  to  be  merely  formal,  and 
not  to  operate  upon  the  transaction.  I  think  the  whole  bad  as 
against  creditors,  but  merely  as  against  them,  and  that  the  donees 
must  rateably  contribute  to  pay  the  debt  and  the  costs  of  the  suits 

May  5.  The  case  was  spoken  to  on  minutes,  and  the  form  of 
decree  was  settled  by  the  Court. 

MmtJTBS :  —  Declare  that  the  gifts  by  JaiJM%  (7torib  the  elder  of  the  three  steam 
threshing  machines  to  the  defendants  JarnM  Cla/rk  the  yoanger,  Mark  Clark, 
190]  *&ndWilliam  Clark  respectively,  and  of  the  said  several  sums  of  £50  to  the 
defendants  [the 'daughter],  and  the  indenture  of  settlement  dated  the  12th  of  K(x> 
vember,  1868,  were  and  are  respectively  fraudulent  and  void,  as  against  the  plaint- 
iffs and  all  other  the  creditors  against  the  estate  of  the  said  James  Clark  the  elder 
deceased  and  declare  that  as  between  the  defendants  the  funeral  and  administra- 
tion expenses  and  debts  of  the  intestate,  James  Clark  the  elder,  and  the  plaintiff^s 
costs  of  the  suit,  ought  to  be  borne  and  paid  by  the  defendants,  other  than  the  de- 
fendant, the  trustee  of  the  said  indenture  of  settlement,  rateably  in  proportion 
to  the  amount  or  value  of  the  said  several  gifts  to  them  respectively ,  and  of  their 
respective  interests  under  the  said  settlement ;  and  this  declaration  to  be  without 
prejudice  to  the  ri^ht  of  the  plaintifis  to  enforce  this  decree  against  all  or  any  of 
the  defendants,  and  against  all  or  any  part  of  the  estate  of  the  intestate,  as  they 
may  be  advised.  Order  that  the  proceeds  of  the  sale  of  one  of  the  machinefl 
(which  had  been  sold),  and  the  said  several  sums  of  £50,  be  paid  into  Court, 
and  that  the  following  accounts  and  inquiries  be  taken  [the  usual  accounts  and 
inquiries  in  a  creditors'  suit].  Liberty  to  apply  at  Chambers  for  a  sale  of  the 
machines  remaining  unsold :  the  defendants  otner  than  the  trustee  to  pay  the 
plaintiff's  costs  up  to  and  including  the  hearing :  the  trustee  to  retain  his  costs  out 
of  the  surplus  (if  any)  of  the  fund  under  the  settlement.  Reserve  further  con 
sideration  as  to  contribution  of  defendants  inter  se,  and  costs  not  before  pro 
vided  for. 

Solicitor  for  the  plaintiff:  Mr.  C  M.  Stretton, 

Solicitors  for  the  defendants :  IVIessrs.  •  Whiie  ^  SonSy  agents 

for  Mr.  i?.  CateSy  Fakenham;  Mr.  W.  G.  Brightmy  agent  for  Mr. 

J.  Sianleyy  Norwich. 
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Kent  v.  Riley.  [190 

[Law  Reports  14  Equity  cases  190.] 

1871  K.  19. 

Voluntarj  Settlement — Defeating  Creditors — 13  EUz.  c.  6. 

In  the  absence  of  actual  intent  to  defeat,  delay,  or  hinder  creditors,  a  voluntary 
settlement,  made  by  a  settler  in  embarrassed  circumstances,  but  having  property 
not  included  in  the  settlement  ample  for  payment  of  the  debts  owlns:  by  him  at 
the  time  of  making  it,  may  be  supported  against  creditors,  although  debts  due  at 
the  date  of  the  settlement  may  to  a  considerable  amount  remain  unpaid. 

This  was  a  suit  by  the  assignee  in  bankruptcy  of  WiUiam  Felix 
miej/y  instituted  for  the  purpose  of  setting  aside  a  post-nuptial 
settlement  made  by  him  under  the  following  circumstances : 

In  February,  1868,  William  Felix  Kiley  was  entitled  in  fee 
♦simple  to  a  freehold  house  in  Albemarle  Street,  subject  to  [191 
several  mortgages  thereon,  one  of  which  was  in  favor  of  Colonel 
Leach.  He  was  also  entitled  to  some  personal  propertjr,  the 
value  of  which  did  not  exceed  £150.  He  had  incurred  simple 
contract  debts  to  the  amount  of  about  £760,  which  he  was  una- 
ble to  pay,  and  he  applied  to  his  solictor,  Mr,  Francis  Leach, 
the  brother  of  Colonel  Leach  and  an  old  friend  of  Riley's  fa-  * 
mily,  to  procure  him  an  advance  of  money.  Mr.  Leach  replied 
to  th«j  application  by  a  letter  dated  the  14th  of  February,  1868, 
in  the  following  terms : 

"  I  am  extremely  sorry  to  read  your  letter  received  to-day. 
You  do  quite  right  to  ascertain  exactly  the  extent  of  your  lia- 
bilities. The  sum  vou  mention  as  owing  indeed  exceeds  what 
I  could  have  thought.  Before  I  take  any  step  I  should  wish  to 
see  you,  because  1  think  the  time  has  come  at  which  you  ought 
to  settle  the  residue  of  your  property  on  your  wife  and  child- 
ren; and  I  cannot  be  a  party  to  your  raising  any  more  money 
without  your  doing  them  this  justice.  If  you  will  undertake 
to  make  the  settlement  I  will  see  what  can  be  done  towards  re- 
lieving you  from  your  present  difficulties.  No  creditor  is,  I 
should  think,  likely  to  press  you ;  but  should  any  come  t6  me, 
I  can  but  say  that  you  propose  to  make  arrangements  for  pay- 
ment." 

Mr.  Leach  subsequently  had  an  interview  with  William  Felix 
Riley,  at  which  it  was  agreed  that  the  former  should  procure 
from  his  brother.  Colonel  Leach,  a  further  advance  of  £550  on 
the  security  of  the  house  in  Albemarle  Street,  and  that  the  defend- 
ant should  convey  the  equity  of  redemption  to  trustees  upon 
trust  to  sell,  and  out  of  the  proceeds  pay  oft'  the  mortgages,  and 
then  to  pay  a  sum  of  £400  to  William  Felix  Riley ;  and  that  the 
residue  of  the  pi'oceeds  of  sale  should  be  settled  upon  trusts, 
partly  for  the  benefit  of  his  wife  and  children  and  partly  for  his 
own  benefit. 
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Accordingly  Colonel  Leach  advanced  £650  on  the  secnritj  of 
a  mortgage  of  the  property,  and  by  an  indenture  dated  the  16th 
(subject  to  mortgages  for  sums  amounting  in  the  whole  to 
of  March,  1868,  WilliamFelix  Rilev  conveyed  the  same  property 
£3750)  to  trustees  upon  trust  to  sell,  pay  off  the  mortgage  debts, 
aiuJ  pay  the  sum  of  £400  to  William  Felix  Riley ;  and  to  stand 
possessed  of  the  residue  of  the  proceeds  of  sale  upon  the  trusts 
declared  by  an  indenture  of  even  date.  The  trusts  so  declared 
192]  were  for  investment  *and  payment  out  of  the  income  of 
an  annuity  of  £40  a  year  for  the  maintenance  of  the  wife  and 
children  of  William  Felix  Riley,  or  fin  the  discretion  of  the 
trustees)  any  one  or  more  of  them,  and  subject  thereto  for  pay- 
ment of  the  income  to  William  Felix  Riley  during  his  life,  and 
after  his  death  for  payment  of  the  income  upon  the  same  trusts 
as  were  declared  of  the  annuity  of  £40 ;  and  after  the  death  of  the 
survivor  of  Mr.  and  Mrs.  Riley  for  the  payment  or  application 
of  corpus  and  income  for  the  benefit  of  their  children. 

The  property  comprised  in  the  settlement  was  sold  in  Decem- 
ber, 1868,  and  after  payment  of  the  mortgage  debts  and  the 
sum  of  £400  to  William  Felix  Riley,  there  remained  a  surplus 
which  was  invested  in  £700  5  per  cent,  debenture  stock  of  the 
South  Eastern  Railway  Company  upon  the  trusts  of  the  settlement 
of  the  16th  of  March,  1868. 

A  considerable  part  of  the  sum  of  £650  advanced  by  Colonel 
Leach  was  applied  in  payment  of  debts  due  by  William  Felix 
Riley ;  but  the  sum  of  £400,  which  arose  from  the  sale,  was  ap- 
plied by  him  for  other  purposes,  and  debts  to  the  amount  of 
upwards  of  £360,  owing  by  him  on  the  16th  of  March,  1868, 
still  remained  unpaid. 

On  the  18th  of  March,  1869,  William  Felix  Riley  wasadjudi- 
cated  a  bankrupt  on  his  own  petition,  and  the  plaintiff  was  ap- 
pointed creditors'  assignee  in  the  bankruptcy ;  and  on  the  3d 
of  June,  1871,  the  bill  in  this  suit  was  filed  to  set  aside  the  set- 
tlement of  the  16th  of  March,  1868,  as  being  fraudulent  under 
the  statute  13  Eliz.  c.  5. 

Mr.  Hinde  Palmer ^  Q.C.,  and  Mr.  Boyfe,  for  the  plaintiff,  re- 
lied on  the  following  observations  in  the  judgment  of  Lord 
Westhury  in  Spireit  v.  Willows  (*) :  "  If  the  debt  of  the  creditor 
by  whom  the  voluntary  settlement  is  impeached  existed  at  the 
date  of  the  settlement,  and  it  is  shown  that  the  remedy  of  the 
creditor  is  defeated  or  delayed  by  the  existence  of  the  settle- 
ment, it  is  immaterial  whether  the  debtor  was  or  was  not  solv- 
ent after  making  the  settlement It  is  obvious  that  the 

fact  of  a  voluntary  settler  retaining  money  enough  to  pay  the 

193]  debts  which  he  owes  at  the  *time  of  making  the  settlement, 

but  not  actually  paying  them,  cannot  give  a  different  character 

(*)  8  D.  J.  &  S.,  298,  809. 
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to  the  settlement,  or  take  it  out  of  the  statute.  It  still  remains 
a  voluntary  alienation,  or  deed  of  gift,  wherehy  in  the  event  the 
remedies  of  creditors  are  delayed,  hindered,  or  defrauded"  The 
eases  of  Freeman  v.  Pope  (*)  and  Bolt  v.  Smith  (*)  showed  that  a 
deed  might  be  set  aside  though  consideration  was  given  for  it. 

Sir  iJ.  BnggaUay^  Q.C.,  and  Mr.  Grensidey  for  the  defendants : 

A  settlement  is  only  void  under  the  statute  when  it  is  made 
with  intent  to  delay,  hinder,  or  defraud  creditors.  If  a  settle- 
ment is  made  voluntaHttly,  and  the  necessary  effect  of  the  settle- 
ment is  to  defeat,  delay,  or  hinder  creditors,  then  the  intent  will 
be  presumed ;  but  if  such  be  not  the  necessary  effect  of  the 
settlement,  then  some  proof  must  be  given  of  theactual  intention. 
Here  the  necessary  effect  of  the  deed  was  not  to  defeat,  delay, 
or  hinder  Creditors  ;  for  by  means  of  it  funds  were  to  be  niised 
which  would  have  been  amply  sufficient  for  payment  of  all  the 
settler's  debts.  Neither  is  there  any  evidence  of  actual  intent 
to  defeat,  delay,  or  hinder  creditors;  on  the  contrary,  the  letter 
of  Mr.  Leach  shows  that  the  primary  object  was  to  raise  suffi- 
cient funds  for  the  payment  of  debts.  There  is  sufficient  con- 
sideration to  support  this  settlement,  for  a  further  advance  of 
£550  was  obtained  from  a  prior  mortgagee,  on  the  understanding 
that  this  settlement  should  be  made. 

There  have  been  great  fluctuations  in  the  opinion  of  Judges 
as  to  what  must  be  proved  in  order  to  show  a  fraudulent  intent. 
In  Walker  v.  Burrows  (^  it  was  held  sufficient  to  show  that  a 
voluntary  settler  was  indebted,  at  the  time  of  making  the  set- 
tlement, to  some  person  whose  debt  remained  unpaid ;  but  that 
is  no  longer  law.  In  Skarfv.  Soulby  (*)  it  was  laid  down  that 
the  existence  of  property  at  the  time  of  the  settlement,  not  in- 
cluded in  it,  and  ample  for  the  payment  of  debts  then  due,  would 
negative  the  fraudulent  intention.  The  dicta  of  Lord  Weslbury 
in  Spirett  v.  Willows  (*)  are  inconsistent  with  this,  but  they  were 
not  necessary  for  the  decision  of  that  case,  and  liave  been  disap- 
proved of  in  ^Freeman  v.  Pope  (*).  If  value  is  given  for  [194 
the  settlement,  fraudulent  intent  must  be  proved :  Holmes  v. 
Penney  (^.  That  the  consideration  here  given  was  sufficient  is 
shown  oy  the  cases  of  Thompson  v.  Webster  (^) :  Bayspoole  v. 
Collins  (8). 

Mr.  Hinde  Palmer ^  in  reply : 

I  admit,  on  the  one  hand,  that  the  mere  fact  of  a  man  owing 
few  debts  at  the  time  he  makes  a  voluntary  settlement  will  not  a 

(«)  Law  Rop.  5  Ch.,  638.  O  3  K.  &  J.,  90. 

O  21  Beav.,  511.  C)  4  De  G.  &  J.,  600;  affirmed  In  D. 

O  1  Atk..  93.  P.  7  Jur.  (N.S.)  531. 

(*)  1  Mac.  &  G.,  864,  876.  (")  Law  Rep.  6  Ch.,  228. 

(•)3D.J.&S.,298. 
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aftbrd  sufficient  groand  for  setting  aside  the  deed.  On  the  other 
hand,  it  is  not  necessary  to  prove  actual  insolvency  at  the  date 
of  the  deed.  But  if  a  man,  heing  largely  indebted,  makes  a 
voluntary  settlement,  and  shortly  afterwards  becomes  insolvent, 
the  deed  can  not  be  supported :  Crossley  v.  Elworthy  (*).  It  is 
true  that  some  of  the  dicta  in  Spireti  v.  Willows  (*)  were  criti- 
cised in  Freeman  v.  Fope ;  but  after  making  every  allowance, 
there  still  remains  enough  of  that  judgment  unimpeached  to  af- 
ford sufficient  ground  for  deciding  in  favor  of  the  plaintiff  in 
this  case.  As  for  the  alleged  agreement  or  understanding  upon 
the  faith  of  which  the  settlement  whs  made,  it  was  an  agreement 
between  the  plaintiff  and  his  own  solicitor,  and  can  no  more 
support  the  settlement  than  the  mere  desire  on  the  part  of  the 
settler  to  provide  for  his  family. 

June  24.  Lord  Romilly,  M.R.,  said  that  the  plaintiff  sought 
to  set  aside  a  deed  on  the  ground  that  it  was  executed  with  in- 
tent to  defeat,  delay,  or  hinder  creditors.  As  had  often  been 
observed  in  these  cases,  it  was  impossible  to  penetrate  into  a 
man's  mind  and  ascertain  what  his  intentions  were;  the  facts 
only  could  be  looked  at  in  order  to  ascertain  what  inference 
could  fairly  be  drawn  as  to  the  intention  of  the  settler.  Looking 
at  the  facts  proved  in  this  case,  and  particularly  at  the  letter  of 
Mr.  Leachy  of  the  14th  of  February,  1868,  it  appeared  to  his 
Lordship  impossible  to  come  to  the  conclusion  that  this  settle- 
ment was  made  with  the  intent  to  defeat,  delay,  or  hinder  cre- 
ditors; on  the  contrary,  the  conclusion  he  arrived  at  was  that 
195]  the  object  of  the  settler  was  to  pay  his  *creditors,  and  for 
that  purpose  to  raise  sufficient  money  by  mortgage  of  his  pro- 
perty, and  then  to  make  a  settlement  of  the  residue  only.  The 
settlement,  therefore,  could  not  be  set  aside ;  but  as  the  suit  had 
been  occasioned  by  the  improper  conduct  of  the  settler  in  not 
paying  his  debts  by  means  of  the  funds  raised,  the  bill  would  be 
dismissed  without  costs ;  but  the  trustees  of  the  settlement  might 
take  their  costs  out  of  the  settled  funds. 

Solicitors ;  Messrs,  Saffery  ^  Huntley  ;  Mr.  F.  Leach. 

0)  Ibid.,  12  Eq..  158.  O  8  I>.  J-  &  S-*  208. 


V.-CM.  May  27, 1872. 

224]  *HuGO  V.  Williams. 

[Law  Reporta,  14  Eqaitj  Caaes  224.] 

1872  H.  88. 

Construction  of  Wili^  Estate  for  Life  or  in  TaU, 

A  testator  devised  a  freehold  estate  to  trustees  upon  trust  to  permit  his  son,  G, 
A.,  and  liis  assigns  to  receive  the  rents,  issues,  and  profits  during  his  life,  and 
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after  his  death  upon  trust  to  permit  the  first  son  ot  O.  A.  and  the  heirs  male  of 
his  body  to  receive  the  rents,  &c.,  daring  their  respective  lives  severally  and  suc- 
cessively in  tail  male : 

Held,  that  the  first  son  of  G,  A.  took  an  estate  tail  in  the  property,  and  not 
merely  a  life  estate. 

This  bill  was  filed  by  the  vendor  of  an  estate  against  the  de- 
fendant for  specific  performance  of  a  contract  to  purchase  the 
estate.  The  defendant  demurred  for  the  purpose  of  obtaining 
the  opinion  of  the  Court  whether  or  not  the  plaintiff  could  make 
a  good  title. 

The  question  arose  under  the  will  of  C.  F.  Andrew,  dated  in 
Mav,  1840,  whereby  the  testator  gave  and  devised  all  his  manor 
of  Nansough  unto  and  to  the  use  of  H.  P.  Andrew  and  Q.  N. 
Simmons  and  their  heirs,  upon  trust,  in  the  first  place,  to  raise 
certain  legacies,  and,  subject  thereto,  upon  trust  to  permit  his 
son,  G.  H.  Andrew,  and  his  assigns  to  receive  the  rents,  issues, 
and  profits  of  the  said  manor  of  Nansough  during  his  natural  life, 
and  upon  and  immediately  after  his  decease  upon  trust  to  permit 
the  first  son  of  his  said  son,  Q.  H.  Andrew,  lawfully  begotten,  and 
the  heirs  male  of  his  body  lawfully  issuing,  to  receive  the  rents, 
issues,  and  profits  of  the  said  manor  for  and  during  their  respec- 
tive lives  severally  and  successively  in  tail  male,  and  in  default 
of  issue  male  of  such  first  son,  upon  trust  to  permit  the  second, 
third,  and  all  and  every  other  the  son  and  sons  of  his  said  son  G. 
H.  Andrew,  severally  and  successively,  according  to  their  seni- 
ority and  priority  of  birth,  and  the  issue  male  of  their  respective 
bodies  severally  and  successively  in  tail  male,  to  receive  the 
rents,  issues,  and  profits  of  the  said  manor  for  and  during  their 
respective  lives;  and  in  default  of  such  issue,  upon  trusts  in  pre- 
cisely similar  words  in  favor  of  several  other  sons  and  their 
children ;  and  in  de&ult  of  issue  male  of  such  sons,  upon  trust 
for  the  testator's  own  right  heirs  for  ever. 

*The  testator  died  in  June,  1840,  and  his  son  G.  H.  [225 
Andrew,  died  in  March,  1858,  having  had  one  son,  C.  F.  Andrew, 
who  attained  twenty-one  in  May,  1869.  On  the  3d  of  June, 
1869,  G.  F.  Andrew,  the  grandson,  assuming  to  be  tenant  in  tail 
in  possession  under  the  will  of  theKansough  estate,  executed  an 
indenture  whereby  he  conveyed  and  assured  that  estate  to 
Robert  Rendell  and  his  heirs,  freed  from  all  estates  tail  and  from 
all  estates  and  interests,  to  take  effect  after  the  determination 
or  defeasance  of  any  such  estate  tail,  to  the  use,  however,  of  the 
said  C.  F.  Andrew,  his  heirs  and  assigns,  for  ever;  and  that  in- 
denture was  duly  inrolled  in  Chancery  as  a  disentailing  assur- 
ance. The  plaintiffs,  who  claimed  under  C.  F.  Andrew,  the 
grandson,  alleged  tiiat  he  was,  at  the  time  of  executing  the  said 
disentailing  deed,  entitled,  as  tenant  in  tail  in  possession  under 
the  said  wul,  to  the  Nansough  estate,  and  that  by  the  operation 
3  £nq.  Rsp.l  89 
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of  that  deed  he  became  tenant  in  fee  simple  of  the  same  estate ; 
and  if  this  were  so,  and  not  otherwise,  they  could  make  a  good 
title  to  the  defendant  as  purchaser  of  that  estate. 

The  defendant  insisted  that  C.  F.  Andrew,  the  gmadson,  did 
not,  upon  the  true  construction  of  the  said  will,  ever  become 
tenant  in  tail  thereunder  of  the  said  estate,  and  upon  that  ground 
only  he  refused  to  complete  his  purchase  except  under  a  decree 
of  me  Court 

Mr.  Charles  Hatty  in  support  of  the  demurrer : 

The  only  question  for  the  Court  to  decide  is,  whether,  on  the 
construction  of  the  will  of  C.  F.  Andrew,  the  testator,  there  was 
an  estate  tail  created  of  the  Nansou^h  estate  in  the  grandson  of 
the  testator,  in  which  case  the  vendor'  can  now  make  a  good 
title ;  or  whether  the  testator  intended  to  create  a  succession  of 
life  estates,  in  which  case  the  vendor  will  be  unable  to 
make  a  ^ood  title.  The  purchaser  Is  willing  to  complete  his 
contract  if  the  Court  should  be  of  opinion  that  the  title  is  good. 

The  question  arose  in  the  case  of  Seaboard  v.  Willock  Q,  in 
which  there  was  a  devise  to  A.  for  life,  and  after  him  to  his 
eldest  or  any  other  son  after  him  for  life,  and  after  them  to  as 
many  of  his  descendants  issue  male  as  should  be  heirs  of  his  or 
226]  their  bodies  down  *to  the  tenth  generation,  during  their 
natural  lives;  and  it  was  held  that  A.  took  no  more  than  a  life 
estate ;  and  the  question  also  arose  in  Mortimer  v.  West  (*), 
Monypenny  v.  Derring  (*),  and  Doe  v.  Stenlake  (*). 

Mr.  PheoTj  for  the  plaintiff,  was  not  called  upon. 

Sib  R.  Malins,  V.C.  : 

The  question  raised  upon  this  will  is  whether  the  limitation 
in  favor  of  the  first  son  of  the  testator's  son,  Q.  H.  Andrew, 
creates  an  estate  tail,  in  which  case  the  title  of  the  plaintiff  is 
a  good  title,  or  whether  it  has  created  a  life  estate  only,  in  which 
case  the  title  of  course  is  bad.  What  then  is  the  effect  of  a  de- 
vise to  A,  and  his  heirs  during  their  lives  ?  It  is  settled  in  the 
case  of  Doe  v.  Stenlake  by  the  Court  of  Kin^s  Bench,  and  has 
been  ac(juiesced  in  ever  since,  that  a  devise  to  A,. and  his 
heirs  dunng  their  lives  created  an  estate  in  fee  simple.  Lord 
Ellenburgh  there  gives  the  true  explanation  of  such  a  de- 
vise. He  says :  "  The  words  *  during  their  lives '  after  the  de- 
vise to  the  daughter  and  her  heirs  are  merely  the  expression  of 
a  man  ignorant  of  the  manner  of  describing  how  the  parties 
whom  he  meant  to  benefit  would  enjoy  the  property;  for  what- . 
ever  estate  of  inheritance  the  heirs  of  his  daughter  might  take, 
they  could  in  fact  only  enjoy  the  benefit  of  it  for  their  lives." 
That  is  upon  a  devise  to  a  man  and  his  heirs,  which  is  an  estate 

(>)  5  EMt,  198.       O  3  Sim.,  374.        O  ^  !>•  M.  &  G.«  145.       O  18  Ea^  515u 
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capable  of  beiog  enjoyed  for  ever.  This  is  a  limitation  to  a  man 
and  the  heirs  male  of  his  body  for  their  lives.  I  think  the 
limitation  to  the  heirs  male  of  his  body  creates  an  estate  tail, 
and  the  intention  of  the  testator  that  there  should  be  an  estate 
tail  is  more  distinctly  shown  by  the  gift  over  in  case  the  taker 
should  die  without  issue  male.  It  is  an  estate  in  tail  male,  and 
the  words  "during  their  lives  "  mean  only  that  which  is  neces- 
sarily implied,  that  whoever  takes  under  the  limitation  can  only, 
in  point  of  fact,  have  the  enjoyment  of  it  during  his  life.  But 
it  has  not  the  effect  of  cutting  down  the  estate  of  inheritance. 
The  son,  therefore,  took  the  estate  in  tail  male.  He  has  suffered 
a  recovery,  and  the  plaintifib  claiming  under  him  take  an  estate 
in  fee  simple,  and  the  title  is  good. 

♦The  demurrer  will  therefore  be  overruled.  [227 

I  have  been  asked  to  preface  the  decree  with  the  words,  "  This 
Court  being  of  opinion  that  the  first  son  of  George  Hugo  Andrew 
took  an  estate  in  tail  male,  overrule  the  demurrer/*  This  form 
of  decree  has  been  questioned  by  the  Registrars ;  but  I  believe 
it  is  now  settled  that  there  is  no  objection  to  it.  I  will  therefore 
make  the  decree  in  that  form. 

Solicitors  for  the  Plaintiff :  Messrs.  Gregory ^  BowcliffeSj  ^  Sawk. 
Solicitors  for  the  Defendant :  Messrs.  Bell  ^  Stewards. 


V.^.M.,  June  21. 1872. 

♦  Jn  re  Alchin's  Trusts.    JEx  parte  Furlbt.    JEr  parte    [230 
Earl  Romnby. 

[Law  Reports,  14  Eqoitj  Cases,  230.] 

WtU — Oharitdble  Oifl — *'  EatpUal"  held  to  mean  a  general  ae  dUHnguished 
firom  a  special  Hospital, 

Gift  b J  will  to  the  Kent  County  Hospital.  There  being  no  hospital  having  pre- 
dsely  that  name : 

Hdd,  that  a  seneral  hospital  must  be  presumed  to  have  been  intended,  and  the 
K&nt  County  Ophihalmie  Hospital  oould  not  take  the  legacy,  and  that  it  must  be 
divided  between  two  hospitals  —  viz.,  the  Keivt  and  CanUrourv  Hospital  and  the 
West  Kent  General  Hospital,  which  together  supplied  the  place  of  a  general 
county  hospital 

Richard  Thomas  Alchin,  by  his  will,  which  was  dated  the 
25th  of  October,  1869,  gave  a  legacy  of  £600  "  to  the  treasurer 
for  the  time  being  of  the  Kent  County  Hospital,  in  aid  of  that  in- 
stitution." The  testator  died  on  the  1st  of  June,  1871,  and  the 
legacy  became  reduced  by  the  operation  of  the  Mortmain  Act 
to  the  sum  of  £821 185.  lOd.,  which  was  paid  into  Court  by  the 
executors. 

By  their  affidavit,  on  paying  this  sum  into  Court,  the  execu- 
tors stated  that  thev  were  unable  to  ascertain  what  hospital  the 
testator  intended ;  but  they  mentioned  the  Kent  and  Canterbury 
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2311  *Ho8pital,  situate  at  Canterbury ;  the  West  Kent  Gene- 
ral iloapital,  situate  at  Maidstone ;  the  Royal  Kent  Dispensary, 
situate  at  Greenwich;  and  the  Kent  County  Ophthalmic  Hos- 
pital, situate  at  Maidstone,  as  being  the  only  charities  having 
any  similarity  of  name. 

Petitions  were  presented  almost  simultaneously  by  the  Kent 
and  Canterbuiy  Hospital  and  the  West  Kent  General  Hospital. 
The  Kent  and  Canterbury  Hospital  was  described  as  being  an 
institution  for  the  treatment  of  all  classes  of  cases  in  every  part 
of  the  county  of  Kent,  and  as  having  been  established  in  the 
year  1793.  The  West  Kent  General  Hospital  was  founded  in 
the  year  1782,  under  the  name  of  the  West  Kent  Infirmary  and 
Dispensary,  and  assumed  its  present  name  in  1862. 

The  facts  appearing  in  evidence  were,  that  Maidstone,  where 
the  West  Kent  General  Hospital  and  the  Kent  County  Ophthal- 
mic Hospital  were  situated,  was  only  four  miles  from  Linton, 
where  the  testator  was  born  and  passed  the  first  nineteen 
years  of  his  life ;  that  since  the  formation  of  the  West  Kent 
General  Hospital  it  had  relieved  cases  coming  principally  from 
the  western  side  of  the  county,  and  that  during  the  same  period 
the  Kent  and  Canterbury  Hospital  had  been  chiefly  occupied  by 
cases  from  the  eastern  side  of  tiie  county.  It  also  appeared  that 
the  testator  was  the  owner  of  some  property  at  Greenwich,  where 
the  Royal  Kent  Dispensary  was  situated ;  that  it  was  founded 
in  the  year  1783,  and  relieved  cases  from  Greenwich  and  the 
country  round.  It  was  never  a  hospital  in  the  sense  of  finding 
beds  for  patients ;  but  it  appeared  that  at  one  time,  about  the 
period  when  the  will  was  made,  steps  were  taken  with  a  view 
to  building  a  hospital  in  connection  with  it,  but  that  the  inten- 
tion was  afterwards  abandoned.  The  Kent  County  Ophthalmic 
Hospital  was  founded  in  1847,  and  relieved  cases  from  the  whole 
of  the  county  of  Kent 

Mr.  Freeman^  for  the  Kent  and  Canterbury  Hospital : 

[The  Vicb-Chancellor  :  It  must  be  very  doubtful  what  in- 
stitution  the  testator  intended.  Would  it  not  be  better  to  divide 
the  fund?] 

We  are  willing  to  divide  it  with  the  West  Kent  General  Hos- 
pital, but  not  with  the  other  claimants. 

232]    *Mr.  Cutlery  for  the  West  Kent  General  Hospital : 

Bradshaw  v.  Thompson  (*)  is  a  distinct  authority  that  it  must 
be  presumed  that  the  testator  had  in  his  mind  a  general  hospi- 
tal, and  the  Kent  County  Ophthalmic  Hospital  must  be  excluded, 
as  being  for  a  special  object  only. 

C)  a  R.  &  C.  Ch.,  295. 
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Mr.  WaUer^  for  the  Kent  County  Ophthalmic  Hospital : 
There  is  an  actual  decision  of  Yice<ChanceIIor  Stuart  that, 
under  a  similar  designation,  this  hospital  was  intended.  That 
was  in  a  suit  of  Pownal  v.  Beckett ;  and  the  Vice-Chancellory 
having  first  directed  an  inquiry  in  Chambers,  decided  that  this 
hospital  was  entitled.  I  claim  the  whole  legacy,  but  would  ac- 
quiesce in  a  division  amongst  the  three  charities. 

Mr.  Oswaldj  for  the  Royal  Kent  Dispensary : 

Where  it  is  doubtful  what  charity  the  testator  intended,  the 
only  course  is  to  divide  the  fund  amongst  all  possible  claim- 
ants; and  there  is  just  as  much  reason  tor  introducing  this  in- 
stitution into  the  division  as  any  other:  Waller  v.  uhilda  (*); 
Simon  v.  Barber  (*) ;  In  re  KilverVs  Trusts  (*) ;  Bennett  v.  Hayter  (*). 

Mr.  Batterij  for  the  executors. 
Sir  R.  Malins,  V.  0. : 

The  testator  has  given  a  legacy  of  £500  to  the  Kent  County 
Hospital.  If  there  bad  been  any  such  hospital,  then,  for  the 
reasons  stated  by  me  in  the  opening  of  the  judgment  In  re 
KilverCs  Trusts^  that  hospital  must  have  taken  the  legacy;  but 
there  is  no  hospital  of  tliat  name.  Now,  I  must  assume  the 
testator  intendea  the  gift  for  a  hospital,  for  if  be  had  intended 
a  dispensary  he  might  have  said  so.  Therefore  I  cannot  give 
any  part  of  the  legacy  to  the  Royal  Kent  Dispensary. 

Then  there  are  three  hospitals.  First,  there  is  the  Kent  and 
Canterbury  Hospital.  It  is  true,  it  is  not  called  the  Kent  County 
Hospital,  but  it  is  both  a  Kent  hospital  and  a  county  hospital ; 
♦therefore  I  think  that  it  must  take  part  of  the  ffift.  But  [233 
I  think  that  the  West  Kent  General  is  also  entitled  to  shares.  I 
am  satisfied  the  testator  intended  the  legacy  for  one  hospital 
only,  but  neither  of  the  institutions  completely  answers  the  des- 
cription. It  must  therefore,  at  all  events,  be  divided  between 
the  two,  as  I  considered  to  be  the  proper  course  in  In  re  Kil- 
verfs  Trusts  {%  and  as  was  done  in  Simon  v.  Barber  (*).  Then 
the  next  question  is,  whether  the  Kent  County  Opn thai  mic 
Hospital  should  also  take  a  share.  It  is  also  a  Kent  hospital 
and  a  county  hospital,  but  it  is  not  a  hospital  of  a  general  cha- 
racter; and  when  the  testator  speaks  of  a  county  hospital,  I  un- 
derstand him  to  mean  one  of  a  general  character.  In  Bradshaw 
V.  Thompson  (*)  the  Vice-Chancellor,  in  rejecting  the  claim  of 
the  Westminster  Ophthalmic  hospital,  treated  the  word  "  oph- 
thalmic "  as  a  most  important  part  of  the  name.  I  think  that 
consideration  applies  to  the  present  case ;  the  legacy  will  con- 

(0  Amb.,  62L  (•)  Law  Rep.,  7  Ch.,  170. 

O  5  BusB.,  112.  {*)  2  Beav.,  81. 

(•)  2  r  &  C.  Ch  .  295. 
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seqiiently  be  divided  between  the  two  institutions  I  have  named. 
With  regard  to  the  decision  of  Vice-Chancel  lor  Stuart  in  Pcwnal 
V.  Beckett^  if  it  had  been  a  simple  decision  on  the  constraction 
of  the  words,  I  should  have  held  myself  bound  by  it ;  but  I  am 
satisfied  that  it  depended  on  the  particular  circumstances  of  the 
case. 

Solicitors :  Messrs.  Kingsfard  ^  Dcrman;  Messrs.  MonekUm  ^ 
Monckton;  Messrs.  Palmer ^  Palmer ^  ^  Bull;  Mr.  Bristow;  Mr. 
Evans. 

V.^.M  Jane  24, 1872. 

234]  *DUGDALB  V.  DUODALB 

[Law  Reportfl,  14  Equity  Gaaes,  284.] 

1809  D.  146. 

(hTUtruetion'^Dff/Meney  of  Perwnal  Egtatd-^MarshalUng^Lega^and  Beti 
Estate — Court  of  Appeal — Brroneoui  Dedtion, 

Where  a  previooa  decision,  even  of  the  Coart  of  Appeal,  in  clearly  based  npoa 
a  misapprehension,  the  Court  is  not  bound  to  follow  it. 

A  testator  after  giving  a  pecuniary  le^^acy  devised  his  real  estate  to  other  per- 
sons than  the  legatee,  not  cnarginf  it  with  his  debts.  There  being  a  deficiency 
of  rarsonal  estate  for  payment  of  oebts : 

Meld,  that  the  real  estate  was  not  bound  to  contribute  rateably  with  the  legacy 
to  meet  the  deficiency. 

Henaman  v.  Fryer  (')  not  followed. 

This  suit  now  came  on  for  further  consideration. 

HenryDugdaUj  the  testator  in  the  cause,  bv  his  will,  dated  the 
25th  of  January,  1859,  gave  his  wife  Grace  Dugdale,  a  legacy  of 
£500,  to  be  paid  to  her  within  one  month  of  his  death  ;  and  after 
certain  other  dispositions,  devised  all  those  his  manors,  messu- 
ages, or  tenements,  farms,  lands,  ground  rents,  hereditaments, 
and  premises  of  whatsoever  tenure,  freehold,  copyhold,  or  lease- 
hold, of  or  to  which  he  was  or  at  his  death  should  be  seized  or 
entitled  for  any  devisable  estate  or  interest,  or  which  he  had 
power  to  dispose  of  by  his  will  (except  estates  vested  in  him  as 
a  trustee  or  mortgagee),  situate  in  the  counties  of  Lancaster  and 
York  or  elsewhere,  to  trustees  upon  trust,  as  to  one  moiety,  for 
his  wife  during  widowhood,  and  subject  thereto  upon  certain 
trusts  in  &vor  of  his  children. 

The  will  contained  no  charge  of  debts  upon  the  real  estate. 

The  testator  died  on  the  18th  of  May,  1869.  His  personal 
estate  proved  insufficient  for  payment  of  his  debts. 

At  the  hearing,  on  the  11th  of  December,  1869,  a  declaration 
was  asked  for,  on  the  part  of  the  widow,  to  be  inserted  in  the 
decree,  in  accordance  with  the  decision  in  Hemmum  v.  Fryer  (*), 
that  the  legacy  of  £500  and  the  real  estate  were  liable  to  contribute 
rateably  to  the  deficiency;  but  the  Vice-Chancellor  considered 
O  Law  Rep.,  8  Ch.,  480. 
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the  *  authority  of  that  case  so  doubtfal  that  he  declined  [235 
to  make  such  a  declaration  at  the  time,  but  left  the  question  to 
be  determined  on  the  further  consideration. 

The  plaintiff  were  two  of  the  testator's  infant  children. 

Mr.  Cbtton,  Q.C.,  and  Mr.  W.  Barber^  for  the  plaintiffs : 

Hensman  v.  Ih/er  (*)  is  exactly  in  point.  It  is  a  decision  of 
the  Court  of  Appeal,  and  is  binding  on  this  Court,  and  the  bill 
is  framed  on  the  supposition  that  it  is  a  binding  authority. 

Mr.  Pearson^  Q.C.,  and  Mr.  BedweUy  for  some  of  the  defend- 
ants; and  Mr.  Qlasse^  Q.C.,  and  Mr.  K  S.  Ford^  for  the  trus- 
tees, were  not  called  upon. 

Sir  R.  Malins,  V.O.  : 

The  point  as  to  marshalling  the  deficiency  between  the  legacy 
and  the  real  estate,  was  decided  in  Hensman  v.  Fryer  under  a  mis- 
apprehension as  to  the  effect  of  the  decision  in  Tombs  v.  Roche  (^, 
and  I  must  refuse  to  follow  it.  The  court  is  not  bound  to  follow  a 
decision  even  of  the  Court  of  Appeal  if  clearly  erroneous.  There 
were  in  my  recollection  no  less  than  three  decisions  of  Lord 
Wesibury  which  Vice-Chancellor  ^uart  declined  to  follow. 
One  of  the  cases  in  which  he  did  so  was  Drummond  v.  Dnim- 
mond  (^,  which  afterwards  went  to  the  Court  of  Appeal  (*),  and 
the  decision  was  affirmed. 

Solicitors :  Messrs.  MUney  Riddle  ^  Mdbr  ;  Messrs.  Johnston  ^ 
Jackson. 

V.CM.  Jane  25,  26  1872. 

*ln  re  Peacock's  Estate.  [236 

[Law  Beports  14  Eqoitj  casee  236.] 

Legacies'^ Advanosi during  LifeHme  —  DeducU&Mfram  BeMuary  Bequett. 

A  testator  Mve  to  three  of  his  Bona,  ThomaSt  John,  and  Peter ,  legacies  of 
£500  each,  and  to  his  dacu^hter  £200,  and  directed  that  neither  of  hifl  sons  to  whom 
he  should  have  adyanoed  any  snms  of  money  in  his  lifetime  should  be  entitled  to 
receive  his  said  legacy  of  £500  without  bringing  such  sums  into  hotchpot.  The 
residue  of  his  property  he  divided  between  his  four  sons,  Charlee,  Thanuu,  John^ 
and  Peter,  and  his  daughter.  The  testator  had  advanced  to  Charles,  at  different 
periods  before  the  date  of  his  will,  £500,  £170,  and  £58,  and  to  Thomae,  after  the 
date  of  his  will,  £500  and  £880 : 

Hddt  that  the  advances  to  Ohariee  should  not  be  taken  into  account  against 
him,  but  that  the  £500  to  Thomas  was  a  saUsfaction  of  his  legacy,  and  the  £880, 
being  advanced  after  the  date  of  the  will,  must  be  deducted  from  his  share  of 
the  residue. 

Charles  Peacock,  by  his  will,  dated  the  22d  of  May,  1861, 
gave  and  bequeathed  all  his  personal  estate  and  effects  whatso- 
ever and  wheresoever  to  his  two  sons,  Charles  and  John 
Peacock,  upon  trust  for  his  wife  for  life,  and  upon  her  decease 
upon  trust  to  pay  to  his  sons  Thomas,  John,  and  Peter,  on  their 

(»)  Uw  Bep.  8  Ch.,  420.  (•)  Law  Rep.  2  Eq.,  835. 

O  »  CoU..  400, 502.  (•)  Ibid.  2  C5h.,  82. 


712  EQUITY  CASES.  [L.  R. 

1872  In  re  Peacock's  Estate.  V.-C.M. 

« . ■"■ 

severally  attaining  the  a^e  of  twenty-one,  the  sum  of  £500  a 
piece,  and  to  invest  for  his  daughter  Martha  the  sum  of  £200 ; 
and  the  testator  continued :  y  And  I  do  hereby  direct  that 
neither  of  my  said  sons  to  whom  I  shall  have  advanced  any  sam 
or  sums  of  money  in  my  lifetime  shall  be  entitled  to  receive  his 
said  legacy  of  £500  without  bringing  such  sum  or  sums  so  ad- 
vanced to  him  into  hotchpot ;  and  from  and  after  such  payments 
as  aforesaid  upon  trust  to  divide  the  residue  of  my  personal 
estate  into  four  equal  parts,  and  to  pay  and  divide  three  of 
such  four  equal  parts  unto  and  equally  between  the  whole  of 
my  sons  Charles,  Thomas,  John  ana  Peter,  share  and  share  alike 
as  tenants  in  common ;"  and  as  to  the  remaining  fourth  part, 
the  testator  gave  the  same  in  trust  for  the*  separate  use  of  his 
daughter  Martha  Peacock. 

The  testator  died  on  the  18th  of  June,  1863.  During  his  life 
he  had  advanced  various  sums  of  money  to  his  children,  which 
were  entered  in  an  account  book  in  the  following  manner : 

237]  *  "Advances. 

"  Martha  Peacock    .    .    Dec.  3, 1851    .     .    £300 

ditto  .     .    Dec.  16,  1859  .     .         30 

ditto  .     .     March  15, 1860    .         20 

« Chas.  Peacock       .     .     May  22,  1857  .    .       500 

ditto  .    .     May  22, 1859  .    .       170 

"  that  I  have  to  give  account  for."    (Signed)  Chas.  Peacock. 

ditto  Had  at  different  times      £58 

"Thos.  Peacock       .     .     June  18,  1863       .    £380 

**  that  I  have  to  give  account  for."    (Signed)  Thos.  Peacock. 

"  Thos.  Peacock       .    •    June  18, 1863       .    £500 

The  questions  now  raised  on  petition  were,  what  advances 
were  to  oe  taken  in  account  against  the  testator's  sons,  Charles 
and  Thomas  Peacock. 

Mr.  Cbfe,  Q.Ci,  and  Mr.  IncCj  for  the  Petitioners : — 
The  words  of  the  clause  in  the  testator's  will  distinctly  apply 
to  all  advances  made  to  his  sons  during  his  lifetime.  These 
advances  are  to  be  brought  into  hotchpot,  and  must  consequently 
be  deducted  from  the  share  which  each  son  is  entitled  to  out  of 
the  residue.  The  two  sons,  Charles  and  Thomas  Peacock, 
signed  receipts  in  the  testator's  account  book  for  the  sums  paid 
to  them,  acknowledging  that  they  were  to  be  accounted  for. 
The  case  is,  therefore,  precisely  similar  to  Upton  v.  Prince^  (*^, 
where  it  was  held  that  a  sum  of  £1500,  advanced  to  a  son  dur- 
ing the  testator's  lifetime,  was  to  be  taken  in  satisfaction  of  a 
legacy  left  to  him.  Where  a  man  gives  equal  portions  to  his 
sons,  and  then  advances  to  them  during  his  life  sums  of  money 
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admitted  by  them,  those  advances  must  be  taken  in  reduction 
of  the  portion  given  by  the  will.  In  the  case  of  Thomas  Pea- 
cock there  can  be  no  doubt  as  to  the  intention  of  the  testator, 
since  the  advances  to  him  were  made  after  the  date  of  his  will. 
In  the  case  of  Montefiore  v.  Guedalla  ('),  where  there  was  a  be- 
quest of  a  share  of  residue  for  the  benefit  of  the  testator's  son 
and  his  family,  that  was  held  to  be  adeemed  bv  a  subsequent 
advance  by  way  of  settlement  on  the  son's  marnage.  In  Scho- 
field  V.  Heap  (*),  sums  were  advanced  by  a  testator  to  his  children 
on  *their  marriage  and  to  establish  them  in  business,  [238 
which  were  held  to  be  a  satisfaction  pro  tanto  of  their  shares  of 
the  residue  bequeathd  to  them  by  his  will ;  but  this  did  not 
apply  to  small  gifts  made  to  the  children  from  time  to  time  by 
the  testator.  The  same  principle  as  to  small  gifts  by  a  testator 
was  applied  in  the  case  of  Watson  v.  Watson  ('). 

Mr.  Macnaghten,  for  the  husband  of  the  testator's  daughter, 
followed  the  same  argument 

Mr.  Pearson  J  Q.C.,  and  Mr.  Norths  for  CliarUs  Peacock :  . 

The  direction  in  the  will  is  that  neither  of  his  sons  to  whom 
he  should  have  advanced  any  sums  of  money  should  be  entitled 
to  receive  his  legacy  of  £500  without  accounting  for  the  same. 
This  applies  only  to  sums  advanced  up  to  £500,  the  amount  of 
the  legacy,  and  not  to  other  sums  advanced  from  time  to  time 
in  small  amounts.  To  Charles  Peacock  the  testator  gave  no 
legacy,  because  he  had  advanced  £500  to  him  befofe  the  date 
of  the  will.  That  will  stand  in  satisfaction  of  the  legacy,  but 
the  other  sums  also  paid  before  the  date  of  the  will  must  be 
taken  as  small  advances,  and  will  come  within  the  case  of 
Watson  V.  Watson.  They  were  not  substantial  advances,  but 
trivial  payments,  such  as  a  fether  might  be  supposed  to  give 
his  child. 

Mr.  Merittj  for  other  parties  in  the  same  interest. 

Mr.  Wriaht^  for  Thomas  Peacock^  submitted  that  neither  the 
£380  nor  the  £500  advanced  to  him  by  the  testator  ought  to  be 
taken  in  account  against  him. 

Sir  E.  Malins,  V.O.  : — 

In  the  first  place  it  is  observable  that  the  testator  directs  his 
trustees  to  pay  to  his  three  sons,  Thomas,  John,  and  Peter,  a 
legacy  of  £500  each,  and  to  his  daughter  Martha  £200.  Now 
he  had  a  son  Charles,  to  whom  he  gave  no  legacy,  which  is 
accounted  for  by  the  fact  that  he  had  advanced  to  him  before 
the  date  of  his  will  a  sum  of  £500,  and  having  advanced  to  Mar- 
tha a  sum  of  £300,  he  gave  her  only  £200,  showing  clearly  that  he 
intended  to  put  all  *the  children  on  an  equality.     After  [239 
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this  he  directs  that  neither  of  his  sons  to  whom  he  should  have 
advanced  any  sum  or  sums  of  money  in  his  lifetime  should  be 
entitled  to  receive  his  legacjr  of  £600  without  brining  such  sum 
or  sums  so  advanced  to  him  into  hotchpot  There  are  two 
questions  arising  upon  this  clause.  The  first  is,  whether  the 
son  Charles,  to  whom,  in  addition  to  the  £500,  advances  of  £170 
and  £58  were  made  during  the  testator's  lifetime  and  before  the 
date  of  the  will,  is  bound  to  bring  those  sums  into  account  and 
deduct  them  from  his  share  of  the  residue.  It  has  been  argued 
for  him  that  the  testator  did  not  intend  any  advances  to  be  taken 
into  account  except  such  as  went  to  the  reduction  of  the  legacies 
of  £500  each,  and  I  think  that  is  the  proper  construction  to  be 
put  upon  the  clause.  It  is  true  that  in  some  respects  the  clause 
in  the  case  of  Upton  v.  Prince  (*)  has  a  resemblance  to  this  case; 
but  when  you  look  at  the  circumstances,  there  is  a  great  differ- 
ence between  the  cases.  There  the  testator  had  two  sons, 
William  and  Peter,  and  four  daughters,  and  in  his  lifetime  gave 
his  two  sons  £1500  a  piece,  for  which  he  took  their  receipts,  ac- 
knowledging that  such  sums  were  to  be  on  account  and  in  part 
of  what  the  father  should  give  them  by  will.  Then,  by  his  will, 
the  testator  recited  that  he  had  advanced  to  his  children,  William, 
Elizabeth,  and  Sarah,  £1500  each,  omitting  any  mention  of  Peter, 
to  whom  he  had  also  advanced  £1500 ;  and  he  thereby  in  like 
manner  gave  to  his  three  other  children,  Peter,  Mary,  and  Anne, 
the  several  sums  of  £1500  a  piece,  and  then  gave  the  residue 
equally  among  all  bis  children.  The  argument  on  behalf  of 
Peter  was  that  the  omission  of  his  name  by  the  father  in  the  re- 
cital of  advancement  showed  that  he  plainly  intended  a  differ- 
ence between  his  sons,  the  receipts  given  by  both  and  the  case 
of  both  being  the  same.  The  decree  there  was  that  the  £1500 
received  by  Peter  in  his  father's  lifetime  was  a  satisfaction  for 
what  the  father  had  given  him  by  his  will,  and  that  he  should 
not  have  another  £1500. 

Now,  does  that  apply  to  the  present  case  ?  I  think  not ;  and 
the  words  here  are  by  no  means  the  same.  Here  the  testator 
directs  that  neither  of  his  sons  to  whom  he  should  have  ad- 
vanced any  sums  of  money  in  his  lifetime,  should  be  entitled  to 
receive  his  legacy  of  £500  without  bringing  such  sums  into  hotch- 
240]  pot.  That  *amounts,  in  my  opinion,  to  a  declaration  that 
only  those  sums  advanced  towards  payment  of  the  legacy  of 
£500  should  be  deducted,  and  not  any  small  sums  which  might 
have  been  advanced. 

With  regard  to  the  small  sums  advanced,  I  consider  the  case 
of  Watson  v.  Watson  Q  an  authority  for  deciding  that  small 
amounts  doled  out  at  aifferent  times  are  not  to  be  taken  into 
O  CaB.  t.  Tal.,  71.  O  88  Beav.,  674 
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accoant,  whether  ffiven  before  or  after  the  date  of  his  will.  I 
mast,  therefore,  decide  that  none  of  the  sums  advanced  to 
Charles  are  to  be  taken  into  acconnt  against  him,  or  deducted 
from  his  share  of  the  residae. 

The  next  question  is  as  to  the  advances  made  to  the  testator's 
son  Thomas.  I  consider  that  the  £380  must  stand  in  a  different 
position  from  the  two  sums  of  XI 70  and  £58  advanced  to  Charles 
Peacock,  since  that  sum  was  paid  after  the  date  of  the  will,  and 
that  must,  consequently,  be  deducted  from  his  share  of  the  re- 
sidue. Then  as  to  the  £500  advanced  to  Thomas  on  the  day  of 
the  death  of  the  testator,  it  is  not  consistent  with  honesty  that 
he  should  not  account  for  that  sum,  for  it  is  palpable  that  the 
father  considered  that  advance  to  be  in  satisfaction  of  the  legacy 
of  £600. 

The  general  rule  is,  that  whenever  a  testator  gives  an  equal 
amount  to  all  his  children,  and  directs  that  any  sums  advanced 
shall  be  taken  as  part  of  the  legacies,  all  money  advanced  after 
the  date  of  the  will,  except  small  sums  given  from  time  to  time, 
must  be  accounted  for. 

It  will  therefore  be  declared  that  the  £500  advanced  to  Charles 
will  not  be  taken  into  account  against  him,  nor  will  the  other 
advances  made  to  him;  but  that  the  advance  of  £880  to 
Thomas  will  be  deducted  from  his  share  of  the  residue,  having 
been  made  after  the  date  of  the  will,  and  his  legacy  of  £500  will 
be  declared  satisfied  by  the  payment  on  the  day  of  the  death  of 
the  testator. 

Solicitors  for  the  Petitioners :  Messrs.  Doyle  ^  Mhvards. 
Solicitor  for  the  Respondents :  Mr.  J.  Wilkinson. 


Y.-CM.  Jane  26, 1872. 

*LlOYD  V.  PUQHB.  [241 

[Law  Beports  14  Equity  caees  241.] 
1860  L.  8. 
W\fi^»  Separate  Eetate — Bankerif  Aeeount  in  Ifame  of  WifeSxeetUrix  Account, 

A  wife  being  execatrix  of  her  father  paid  the  moneja  she  received  into  a  bank 
in  her  own  name  as  such  executrix.  The  husband,  it  was  alleged,  sometimes 
paid  in  money  to  this  account,  and  the  wife  paid  checks  to  her  husband's  credit- 
oYb,  The  account  remained  ior  six  years,  when  the  husband  died,  and  the  wife 
died  shortly  norwards : 

Hdd,  that  if  the  money,  or  any  part  of  it,  belonged  to  the  husband,  he  had 
shown  an  intention  of  making  a  gift  of  it  to  his  wife,  and  it  constituted  part  of  her 
estate  at  the  husband's  deat£ 

Mks.  Lloyd  was  the  executrix  and  a  residuary  legatee  of  her 
fether,  Mr.  Hugh  Jones.  She  had  received  various  sums  of 
money  as  such  executrix,  and  had  paid  them  into  the  North  and 
South  Wales  Bank  to  the  account  of  "  Mrs.  Elizabeth  Lloyd, 
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Llanrwst,  sole, executrix  of  the  late  Mr.  Hug:h  Jones."  The 
account  was  opened  in  May  1862.  It  was  in  evidence  that  other 
sums  besides  those  which  Mrs.  Lloyd  had  received  as  such  exe- 
cutrix were  paid  into  the  bank  to  the  same  account  by  her  hus- 
band, and  that  checks  were  drawn  by  her  for  debts  due  by 
her  husband,  and  for  payment  of  tradesmen  and  other  mutual 
creditors  of  husband  and  wife. 

The  husband  died  in  July,  1868,  and  the  wife  died  in  Septem- 
ber of  the  same  year.  The  husband  at  the  time  of  his  death 
was  indebted  to  the  extent  of  about  £100.  Two  suits  were  in- 
stituted. The  first  suit  was  for  the  administration  of  the  wife's 
estate,  in  which  it  was  alleged  that  she  was  at  the  time  of  her 
death  possessed  of  considerable  personal  estate  of  her  then  late 
husband  Edward  Walmesley  Lloyd,  and  which  was  and  is  sub- 
ject to  certain  debts  and  liabilities  of  the  said  E.  W.  Llovd. 

Another  suit  was  instituted  to  administer  the  estate  of  E.  W, 
Lloyd,  the  subject  of  which  was  about  je200,  the  produce  of 
his  household  furniture  and  efiects,  which  being  actually  in  his 
possession  at  the  time  of  his  death,  formed  part  of  his  estate. 

The  chief  clerk  had  found  that  at  the  time  of  the  death  of 
the  husband  the  balance  of  the  account  standing  in  the  name  of 
242]  Mrs.  *Lloyd  in  the  North  and  South  Wales  Bank  belonged 
to  the  husband,  but  that  it  became  the  wife's  and  that  her  estate 
was  indebted  to  the  husband's  estate. 

The  causes  now  came  on  upon  further  considerations  and  sum- 
mons to  vary  the  chief  clerk's  finding,  and  the  only  question 
raised  waB,  whether  the  sum  of  £374  in  the  bank  formed  part 
of  the  wife's  separate  estate,  or  whether  a  claim  made  against 
that  account  by  the  creditors  of  her  deceased  husband  could  be 
sustained. 

Mr.  OoUorij  Q.C.,  and  Mx.Bradford,  for  the  representatives  of 
Mrs.  IJjoyd: 

The  money  now  claimed  as  belonging  to  the  husband  was 
received  by  Mrs.  Lloyd  as  executrix  of  her  father,  and  the  ac- 
count was  opened  in  her  name  as  such  executrix.  It  was  stand- 
ing to  her  account  up  to  the  death  of  the  husband,  and  he  never 
took  any  steps  to  claim  it  or  reduce  it  into  possession.  On  the 
contrary,  he  allowed  her  to  continue  the  owner,  and  it  is  said 
that  he  paid  in  money  of  his  own  to  the  same  account.  If  he 
did  so  it  was  a  gift  to  his  wife,  at  a  time  when  he  was  perfectly 
competent  to  make  such  a  gift,  and  there  was  nothing  unrea- 
sonable in  his  doing  so,  as  he  benefited  largely  by  the  property 
derived  from  his  wife's  relations.  The  only  debt  of  the  hus- 
band was  of  a  trifling  amount,  and  was  contracted  shortly  before 
his  death.  His  creditors  can  have  no  claim  upon  this  money, 
and  the  finding  of  the  chief  clerk  ought  to  be  reversed. 
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Mr.Cbfe,  Q.C.,  and  Mr.  Rigby^  for  the  creditors  of  the  hus- 
band: 

Mrs,  Lloyd,  no  doubt,  received  various  sums  of  money  as 
executrix  of  her  father,  but  the  account  at  the  bank  was  a  mu- 
tual account  of  husband  and  wife,  out  of  which  all  the  creditors 
of  the  husband,  for  the  expenses  of  house  keeping,  were  paid 
for  many  years.  It  was,  in  fact,  a  family  account,  although  for 
convenience  it  was  allowed  to  remain  in  the  name  of  the  wife. 
It  cannot  be  said  that  the  amount  standing  to  this  account  was 
the  executrix  account,  as  it  must  have  been  diminished  or  in- 
creased from  day  to  day  as  the  wants  of  the  family  required. 
It  was  in  every  respect  the  husband's  money.  If  it  had  not  been 
so,  and  if  it  was  the  wife's  *8eparate  estate,  it  is  impossi-  [243 
ble  to  account  for  her  having  paid  her  husband's  debts  out  of  it. 

Mr.  Procter^  for  the  plaintiff  in  the  suit  for  the  administration 
of  the  husband's  estate. 

Sir  R.  Malins,  V.C.  : 

The  question  which  has  been  argued  is  whether  a  sum  of  £374, 
which  stood  to  the  credit  of  a  banking  account  which  was  opened 
in  May,  1862,  formed  part  of  the  estate  of  the  husband  or  of  the 
estate  of  the  wife.  The  account  was  opened  in  the  North  and 
South  Wales  Bank  in  these  terms:  "Mrs.  Elizabeth  Lloyd, 
Llanrwst,  sole  executrix  to  the  late  Mr.  Hugh  Jones."  Now 
what  was  the  meaning  of  opening  this  account  in  the  name  of 
the  wife  ?    The  husband  of  an  executrix  is  complete  executor, 

fives  receipts,  sues,  and  does  everything  that  the  executrix  can 
o.  By  this  account,  therefore,  1  can  only  treat  him  as  having 
intended  that  his  wife  should,  in  respect  of  her  father's  pro- 
perty, have  it  under  her  sole  dominion  and  be  sole  owner.  That 
account  is  continued  from  1862  down  to  1868,  when  both  the 
husband  and  wife  died  —  the  husband  in  July,  and  the  wife  in 
September.  It  appears  that  at  the  time  of  the  husband's  death 
he  was  indebted  to  a  very  trifling  amount,  and  the  debt  in  re 
spect  of  which  the  suit  has  been  instituted  for  the  administration 
of  his  estate  appears  to  have  arisen  shortly  before  his  death.  I 
am,  therefore,  unable  to  see  that  he  was  at  any  time  incompe- 
tent to  make  the  gift  to  his  wife.  Then,  what  is  the  meaning 
of  a  husband  putting  money  in  the  name  of  his  wife  ?  It  is  not 
necessary  for  him  to  say  anything.  You  can  only  infer  the  in- 
tention from  the  act;  and  Dummer  v.  Pitcher  Q)  has  settled  it 
finally,  that  wherever  a  husband  does  that,  the  law  itself  pre- 
sumes it  was  with  the  intention  of  making  a  gift  to  his  wife. 
Therefore,  this  husband  being,  as  far  as  I  can  see,  perfectly  in  a 
situation  to  do  so,  and  the  main  source  of  the  money  being  the 

O  5  Sim..  85 ;  2  Mj.  &  K.,  262. 
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property  which  the  wife  got  from  her  father,  if  he  chooses  to 
say.  !Now  you  shall  be  the  puree  bearer,  I  will  put  into  your 
name  all  I  have,  and  you  will  draw  out  all  we  want  for  oar  sub- 
sistence, I  can  see  no  impropriety  or  inconsistency  in  the  inten- 
244]  ^i<»^  which  "^the  law,  m  fact,  attributes  to  the  husband  in 
such  a  case,  that  the  property  should  become  the  absolute  pro- 
perty of  the  wife  if  she  survived  him. 

But  it  is  said  that  part  of  this  money  was  received  by  the  hns- 
band,  and  did  not  properly  belong  to  the  executorahip,  though 
it  was  paid  into  this  account,  and  that  money  was  drawn  out 
for  the  purpose  of  their  living.  All  that,  I  think,  may  very 
fairly  be  assumed ;  but,  from  the  irresistible  effect  of  the  con- 
duct of  the  husband,  in  my  opinion,  by  putting  the  account  into 
the  name  of  his  wife,  as  it  on^uallv  was  as  executrix,  and  con- 
tinuing to  pay  his  money,  if  he  did  pay  his  money,  into  that 
account,  I  can  only  attribute  to  him  the  intention  which  I  think 
the  law  attributes  to  him,  namely,  that  he  intended  the  conse- 
quences of  law  should  take  place  —  that  if  she  survived  him, 
whatever  was  remaining  to  the  credit  of  that  account  should  be 
hers.  I  can  see  no  improbability  in  it  whatever.  The  chief 
clerk  has  found  that  at  the  time  of  the  death  of  the  husband  the 
balance  of  the  account  was  the  husband's,  but  that  it  became 
the  wife's,  and  that  her  estate  is  indebted  to  the  husband's  es- 
tate.^ How  it  is  made  out  that  she  is  indebted  I  am  quite  at  a 
loss  to  see.  I  cannot  concur  in  that  finding ;  and  the  exception 
which  has  been  opened  is  to  show  that  this  was  an  erroneous 
conclusion.  I  entirely  agree  that  it  is  erroneous ;  and,  for  the 
reasons  I  have  stated,  I  am  of  opinion  that  the  £374  was,  at  the 
time  the  husband  died,  part  of  the  wife's  estate. 

Solictora  for  Mra.  LhydCs  estate :  Messrs.  Books^  Kenriek^  ^ 
Harston. 

Solicitore  for  the  creditors :  Messra.  Cbfe,  Cbfe,  ^  Jackson, 

The  deposit  of  money  to  the  credit  of  name  of  a  wife.  Bent  y.  Bent,  44  Venn, 

a  wife  or  relative  in  the  absence  of  evi-  555. 

dence,  showing  a  contrary  intention  is  a  Bnt  the  deposit  of  money  to  the  credit 
valid  eift  thereof.  Gaton  v.  Bideavi,  1  of  children  is  not,  if  the  snbeeqaent  deal- 
Mac  Naghten  &  Gordon,  599 ;  MUU-  ings  show  no  gift  was  intended.  Qearff 
paugh  V.  Putman,  16  Abb.  Prac.  Rep.,  y.Page,  9  Boew.,  290 ;  CJ4a<m  v.  Bids- 
mi.  out,  1  Mac  Naghten  and  Gordon,  599. 

So  the  taking  of  notes  payable  to  a  Stocks  and  f  onds   standing  in  the 

wife.    Scott  V.  SmuSj  10  Bosw.,  814 ;  name  of  husband  and  wife  survive  to 

Fulton  V.  FuUon,  48  Barb.,  691;  see  the  wife.  Lao?)^  v.  Zannoy,  Mac  Nagh- 

Bean  v.  Dean,  48  Verm.,  887.  ten's  Select  Cases,  184  marg.  p.,  Dummer 

Or  the  taking  of  title  to  land  in  the  y. Pitcher,  Ckx>p.  Rep.,  Temf>.  Brougham, 

257. 
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*In  re  Millner's  Estate.  [245 

[Law  Reports,  14  Equity  Cases.  245.] 

Payment  ouiqf  Court— Married  Woman  ag[ed  Forty  nine— Presumption  against 
honing  Children  by  an  existing  Husband, 

The  presumption  tliat  a  woman  aged  fortj-nine  years  and  nine  months,  who 
had  been  lon^  married  to  a  husband  still  living  and  had  never  had  any  children, 
would  not  have  any  by  him,  acted  upon. 

Petition.  Samuel  Millner,  by  his  will,  devised  certain  free- 
hold property  to  trustees  on  trust  for  Charlotte  Whitmarsh  for 
life,  and  after  her  death  for  such  of  her  children  as  should  attain 
the  age  of  twenty-one  years.  Eliza  Whitmarsh,  one  of  the  child- 
ren, on  her  marriage  with  Frederick  Miles  in  1846,  settled  her 
share  of  the  estate  upon  trust,  after  successive  life  estates  to  her- 
self and  her  husband,  for  the  children  of  the  marriage  who  should 
attain  twenty-one,  and  in  default  of  children  of  the  marriage  for 
herself,  her  heirs  and  assigns,  for  ever. 

The  Westminster  Improvement  Commissioners  in  1847  took 
a  portion  of  the  estate  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  and  paid  into  Court  the  proportion  of  the 
purchase  money  representing  the  share  of  Mrs.  Miles.  She  was 
born  on  the  80th  of  September,  1822,  and  was  consequently  now 
aged  forty-nine  years  and  nine  months.  She  was  married  to 
her  present  husband  on  the  14th  of  May,  1846,  and  had  never 
had  any  children. 

The  petition  was  by  the  tenant  for  life  and  Mr.  and  Mrs. 
Miles,  and  prayed  that  the  money  might  be  paid  out  to  them 
on  their  joint  receipt 

Mr.  Daveyj  for  the  petitioners : 

The  only  contingent  interests  are  those  of  the  children  of  the 
marriage  of  Mr.  and  Mrs.  Miles,  and  it  may  now  be  safely  as- 
sumed that  there  will  not  be  any.  The  presumption  is,  not  that 
a  woman  nearly  fifty  years  of  a^e  is  past  child  bearing,  but  that 
where  a  marriage  has  continued  for  twenty-six  years,  and  there 
have  never  been  any  children,  and  the  wife  has  attained  that 
age,  there  will  not  *be  any.  One  of  the  latest  authorities,  [246 
In  re  Widow's  TVusts  ('),  carries  the  simple  presumption  against 
child  bearing  nearly  as  far  as  this  case. 

Sir  E.  Malins,  V.C.  : 

I  think  that  the  presumption  is  on  the  whole  so  strong  that 
the  order  may  be  made. 

Solicitors :  Messrs.  Sj/ms  ^  Son. 

0  Law  Rep.,  11  Bq.,  408. 
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Adams  v.  Adams. 

[Law  Reports,  14  Eqaitj  Gases,  246.] 

1871  A..  11. 

Construction  of  WiU^ Death  of  Original  Legatee  before  Date  of  WOl^  SubttUu^ 
tionary  Gift  to  Children. 

A  testator  bequeathed  to  his  sister  Susan  all  the  property  he  might  die  pos- 
sessed of  for  life,  and  after  her  decease  he  desired  the  property  to  be  equally 
divided  among  his  brothers  and  sisters^  and  should  any  of  his  brothers  or  sisters 
die  (leaving  issue)  during  the  lifetime  of  his  sister  Susan,  the  share  which  would 
have  been  theirs  to  be  equally  divided  among  their  children : 

Held^  that  the  children  of  a  brother  who  died  fifteen  years  before  the  date  of 
the  will  were  entitled  to  take  the  share  of  their  deceased  parent. 

In  re  Potter's  Trust  (»)  foUowed. 

Joseph  Adams,  by  his  will,  dated  the  17th  of  November,  1864, 
gave  and  bequeathed  to  his  sister,  Sasan  Adams,  all  and  every 
thing  of  which  he  might  die  possessed,  whether  in  land  or 
houses,  government  funds  or  securities,  money  in  the  bank  or 
in  his  own  possession,  or  property  of  any  description  whatever, 
the  same  to  be  for  her  sole  use  and  benefit  during  her  life,  and 
after  her  decease  he  desired  the  said  property  to  oe  equally  di- 
vided among  his  brothers  and  sisters,  and  continued  —  ^'  Should 
any  of  my  brothers  or  sisters  die  (leaving  issue)  during  the  life- 
time of  my  sister  Susan  Adams,  the  share  which  would  have 
been  theirs  is  to  be  equally  divided  among  their  children." 

The  suit  was  instituted  for  the  administration  of  the  testator's 
247]  *e8tate,  for  sale  and  partition,  and  that  the  rights  of  the 
parties  might  be  declared. 

The  testator  died  on  the  5th  of  January,  1866,  leaving  three 
brothers  and  two  sisters  surviving  him.  He  had  had  another 
brother,  John  Adams,  who  died  in  September,  1849,  leaving  six 
children,  who  had  all  attained  twenty-one ;  Susan  Adams,  the 
tenant  for  life,  died  in  November,  1870.  A  question  was  now 
raised  upon  further  consideration  whether  the  children  of  John 
Adams,  who  died  fifteen  years  before  the  date  of  the  will,  were 
entitled  to  a  share  of  the  estate. 

Mr.  Pearson^  Q.C.,  and  Mr.  JEveritty  for  the  plaintiff,  Richard 
Adams,  the  executor : 

The  only  question  now  raised  in  this  suit  is,  whether  the  child- 
ren of  John  Adams,  the  brother  who  died  before  the  date  of  the 
testator's  will,  are  entitled  to  a  share  of  his  property ;  we  submit 
that  this  case  is  governed  by  In  re  Potter^s  Trust  Q).  There  the 
bequest  was  to  the  nephews  and  nieces  of  the  testator,  and  in 
case  of  the  death  of  any  of  his  said  nephews  and  nieces  leaving 
issue  he  directed  that  such  issue  should  take  the  share  that  his, 
0)  Law  Bep.,  8  Eq.,  52 
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her,  or  their  parent  would  have  taken  if  living,  and  your  Honor 
held  that  the  children  of  nephews  and  nieces  who  died  before 
the  date  of  the  will  took  by  substitution  the  shares  which  their 
respective  parents  would  have  taken  if  living  at  the  testator's 
death.  It  is  impossible  to  see  any  distinction  between  these 
cases. 

Mr.  BomUj  Q.O.,  and  Mr.  Eyrej  for  the  brothers  and  sisters 
living  at  the  testator's  death : 

The  brother  of  the  testator  whose  children  are  now  claiming 
died  fifteen  years  before  the  testator  made  his  will;  it  is  impos- 
sible, therefore,  that  he  could  have  had  any  intention  of  including 
them  under  the  words  used  in  this  will,  and  unless  the  words 
are  in  all  respects  the  same  as  in  In  re  Potter's  Trust  the  Court 
would  not  be  inclined  to  carry  out  a  principle  which  goes  far 
beyond  other  cases.  In  In  re  Patterns  Trust  the  words  were  "  in 
case  of  the  death  of  my  nephews  and  nieces  leaving  issue." 
Here  the  words  are,  "  should  any  of  my  brothers  or  sisters  die 
leaving  issue  *during  the  life  of  my  sister  Susan,^^  In  this  [248 
case,  therefore,  a  time  is  specified,  but  there  was  no  time  fixed 
in  In  re  Patterns  Timst  (^).  The  decision  of  In  re  Poiter^s  Trust 
has  on  several  occasions  been  discussed  by  other  Judges,  and 
your  Honor's  observations  upon  Chrisiopherson  v.  Naylor  (*)  have 
been  brought  to  their  attention,  and  it  is  right  to  say  that  they 
have  not  always  been  acquiesced  in.  In  Habergham  v.  Ride- 
halgh  (^)  Vice-Chancellor  James  held  that  the  children  of  a  legatee 
who  was  dead  at  the  date  of  the  will  could  not  take ;  so  also  in  In 
re  Hotchkis^  Trusts  (*)  Vice-Chancellor  James  decided  that  child- 
ren of  a  legatee  who  died  before  the  date  of  the  will  could  not 
participate.  It  is  true  that  in  OawUng  v.  Thompson  (")  the  pre- 
sent Lord  Chancellor,  when  Vice-Chancellor,  gave  a  fund  to  the 
issue  of  three  brothers  and  a  sister  of  the  testator,  who  had  died 
before  the  date  of  the  will;  but  the  circumstances  of  that  ease 
were  verj'  peculiar,  because  the  testator  there  gave  his  property 
to  all  and  every  his  brothers  and  sisters  and  their  issue,  he  having 
two  sisters  but  no  brother  alive  when  he  made  his  will,  and  the 
gift  to  issue  was  therefore  original  and  not  substitutionary. 
That  decision,  however,  was  followed  with  the  greatest  hesita- 
tion by  Vice-Chancellor  Bacon  in  Barvaby  v.  Tassell  (•).  But  the 
decision  in  In  re  Potter's  Trust  was  thought  particularly  unsatis- 
factory by  the  Master  of  the  Rolls  in  Ireland^  as  reported  in  the 
case  of  Atkinson  v.  Atkinson  P),  where  a  testatrix  having  a  power 
of  appointment  over  a  fund,  bequeathed  all  her  money  under 

Q)  Law  Rep.,  8  Eq.  62.  (*)  Ibid.  8  Eq.,  648. 

(•)  1  Mer.,  320.  (»)  Law  Rep.,  11  Eq.,  866,  n. 

(»)  Law  Rep.,  9  Eq.,  896.  (•)  Ibid.  868. 

O  6  Ir.  Rep.  Eq.,  184. 

3  Rno.  Rep.1  91 
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settlemeot  to  be  divided,  share  and  share  alike,  between  her 
nephews  and  nieces,  the  children  of  those  who  mi^ht  be  de- 
ceased to  be  entitled  to  the  share  of  their  parent  The  Master 
of  the  Rolls  held  that  the  children  of  a  nephew  who  was  dead 
at  the  date  of  the  will  were  not  entitled  to  a  share  of  the  fnr  d : 
and  discussed  Chrislopherson  v.  Nat/lor  and  Loring  v,  Thcmns  i »  : 
bnt  in  commenting  upon  your  Honor's  observations  in  In  n 
Potter's  Trust  he  was  of  opinion  that  the  case  of  Christophers* >'* 
V.  NayloT  had  not  been  overruled,  and  that  the  principles  of  thar 
case  and  of  Loring  v.  TTiamas  were  altogether  different;  that 
249]  *  Christopherson  v.  Nay  lor  (*)  decided  that  where  there  w:i? 
a  gift  to  a  class,  the  gift,  in  the  absence  of  express  description, 
must  be  supposed  to  include  only  living  objects ;  and  that  a 
gift  by  way  of  substitution  of  the  share  of  members  of  the  class 
who  were  dead  at  the  date  of  the  will  must  fail ;  but  that  where 
language  is  used  by  the  testator  which  shows  his  intention, 
though  apparently  dealing  with  living  objects,  that  the  children 
of  members  of  the  class  who  were  dead  should  take  the  share 
which  their  parents  would  have  taken  if  living,  then  the  child- 
ren take  as  substantive  legatees  by  way  of  original  gift.  That, 
he  said,  was  the  principle  on  which  Loring  v.  Thomas  (*)  was 
decided ;  and  the  two  cases  could,  consistently  with  every  prin- 
ciple of  true  construction,  stand  side  by  side. 

[They  also  cited  CovUhurst  v.  Carter  (*).] 

Mr.  GlassCj  Q.C.,  and  Mr.  E.  Ford^  for  other  defendants. 

Sir  R  Malins,  V.C.  : 

I  must  admit  that  this  case  tries  the  principle  in  In  re  Potter* s 
Trust  (*)  very  severely,  on  account  of  the  length  of  time  between 
the  death  of  the  testator's  brother  and  the  date  of  the  will. 
Suppose  John  Adams  had  lived  till  November,  1865,  and  had 
died  the  day  before  the  death  of  the  testator,  who  might  not 
have  heard  of  his  death,  what  sort  of  justice  would  that  rule 
have  administered  which  would  have  excluded  his  children  from 
the  benefits  given  by  the  will,  when  the  testator  must  evidently 
have  intended  to  include  them  ?  There  are  many  cases  in  which 
that  occurrence  might  take  place  without  the  knowledge  of  the 
testator,  as,  for  instance,  when  the  legatee  dies  abroad,  or  dies 
on  his  voyage  home.  I  cannot  see  the  difference  which  depends 
merely  upon  the  actual  period  of  death,  and  I  see  the  gfreat  ad- 
vantage of  the  principle  laid  down  in  In  re  Pottcr^s  Thist  as  a 
general  rule  of  application,  and  I  think  in  the  great  majority 
of  cases  justice  is  more  effectually  done  by  such  a  rule.  I  can- 
not distinguish  this  case  from  that  of  In  re  Potter's  Trusty  and  I 

0)  1  Mer.,  820.  (*)  16  Beav..  421. 

0  1  Dr.  &  Sm.,  497.  (*)  Law  Rep.,  8  Eq.,  52. 
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cannot  see  why  the  children  of  John  Adams  should  be  excliukMl 
from  the  benefits  given  by  the  will.  I  am  sorry  to  find  there  is 
so  *much  diflference  of  opinion  about  this  question.  It  is  [250 
evident  that  in  the  case  of  Atkinson  v.  Atkinson  (*)  the  Master 
of  the  Rolls  in  Ireland  expressed  dissent  from  the  principle  1 
laid  down,  and  so  also  did  Lord  Justice  James,  when  Vice- 
Chancellor,  in  Hotchkiss'  Trusts  (*),  and  they  seemed  to  think 
that  the  case  of  Christopherson  v.  Ifaylor  (^  had  never  before 
been  questioned,  notwithstanding  that  it  had  been  treated  as  a 
case  of  no  authority  at  the  present  dav  by  Vice-Chancellor 
Stuart  in  Parsons  v.  GuUiford{^)^  and  by  the  present  Lord  Chan- 
cellor, when  Vice-Chancellor,  in  the  case  of  Gowling  v.  Thomp- 
son (*).  I  am  satisfied  that  the  rule  laid  down  in  Christopherson 
V,  Naylor  has  worked  great  injustice  in  a  number  of  cases.  I 
have  repeatedlv  had  the  question  raised  and  argued  before  me 
since  I  decided  In  re  Poitcr^s  Trust  ('V  but  I  have  invariably  ad- 
hered to  the  principle  I  there  laid  down.  I  decided  that  case 
after  very  much  consideration,  and  beinff  convinced  that  it  is 
one  which  is  calculated  to  give  effect  to  the  intention  of  testa- 
tors, and  to  carry  out  substantial  justice,  I  shall  continue  to  act 
upon  it  until  my  decision  is  reversed  by  a  higher  tribunal.  I 
should  certainly  be  glad  if  the  parties  would  take  this  case  be- 
fore the  Court  of  Appeal,  in  order  that  the  question  may  be  set 
at  rest  one  way  or  the  other,  and,  considering  the  opinion  en- 
tertained by  Lord  Justice  James,  it  is  not  unlikely  that  my  de- 
cision may  be  reversed,  together  with  the  decisions  of  the  two 
Vice-Chancellors  who  preceded  me  in  entertaining  the  same 
opinion  ;  but  as  long  as  it  stands  unreversed  I  shall  continue  to 
act  upon  it.  I  must,  therefore,  declare  that  the  children  of 
John  Adams  are  entitled  to  share  in  the  estate. 

Solicitor  for  the  plaintiff:  Mr.  F.  Morgan. 

Solicitors  for  the  defendants  :  Messrs.  Bariley  ^  Saxton. 

(»)  6  Ir.  Bep.  Eq.,  184.  (•)  10  Jnr.  (N.S.),  381. 

O  Law  Bep.,  8  Eq.,  648.  (•)  Law  Rep.,  11  Eq.,  866,  n. 

(»)  1  Mer.,  820.  (•)  Ibid.,  8  Eq.,  52. 
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V.^.M.  July  5. 1872. 

[Law  Reports  14  Equity  cases  251.] 

1872  D.  104. 

Infants  —  Revernonarp  Interest —  Scheme  for  Maintenance, 

The  court  has  jurisdiction  to  charge  reversionary  property  of  infants  with 
money  required  for  their  maintenance,  even  where  some  of  tlie  infants  for  whose 
benefit  tlie  money  ia  raised  may  not  ultimately  become  entitled  in  possession  to 
the  propetty  charged.  A  security  for  this  ffurpose  approved,  with  a  provision 
for  restoring  the  money  by  means  of  an  insurance  against  the  contingency. 
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Petition.  John  Freeman,  by  his  will,  dated  the  8th  of  Oc- 
tober, 1849,  devised  his  real  estate  to  his  daughter,  Elizabeth 
Frances  Freeman,  for  life,  with  remainders,  subject  to  a  power 
given  her  to  appoint  a  life  interest  to  a  husband,  to  her  sons  in 
succession  in  strict  settlement,  with  remainder  to  the  use  of  all 
and  every  her  daughters  and  daughter  in  equal  shares  as  tenants 
in  common;  andne  gave  his  residuary  personalty  to  trustees 
upon  trust  for  his  daughter  for  life  for  her  separate  use,  with- 
out power  of  anticipation,  and  subject  to  a  power  to  appoint 
a  life  interest  to  a  husband,  upon  trust  'for  the  children  of  the 
daughter  as  she  should,  either  alone  or  during  any  marriage 
jointly  with  her  husband,  appoint,  and  in  default  of  appoint- 
ment upon  trust  for  her  sons  as  therein  mentioned,  and  if  ehe 
had  no  son,  in  trust  for  such  of  her  daughters  as  should  attain 
the  age  of  twenty-one  years ;  if  more  than  one,  in  equal  shares 
as  tenants  in  common. 

The  testator  died  in  the  year  1853,  leaving  both  real  and  per- 
sonal estate.  His  said  daughter,  on  the  21st  of  November,  1854, 
married  Gerard  De  Witte,  having  previously  attained  twenty-one. 

By  will  dated  the  5th  of  February,  1855,  Mrs.  De  Witte  ap- 
pointed a  life  interest  in  the  property  to  her  husband,  and  by  a 
deed  poll  dated  the  22d  of  April,  1868,  she  and  her  husband 
jointly  appointed  the  real  and  personal  estate  of  the  testator  upon 
trust  for  all  and  every  her  daughter  and  daughters  who  should 
be  living  at  her  decease,  to  be  equally  divided  between  them, 
share  and  share  alike ;  and  she  directed  that  in  case  of  any  of 
252]  ber  *daughters  dying  under  twenty-one,  and  without 
having  been  married,  the  share  or  shares  of  her  or  them  so 
dying  should  accrue  to  the  survivors  or  survior. 

Mrs.  De  Wittte  died  on  the  24th  of  May,  1868.  Her  only 
children  were  the  petitioners,  her  four  infant  daughters,  the 
eldest  of  whom  was-born  on  the  4th  of  March,  1856.  Mr.  De 
Witte  had  lost  or  disposed  of  the  whole  of  his  life  interest  in  the 
property,  and  the  only  mode  of  providing  for  the  maintenance  and 
education  of  the  infants  was  by  charging  in  some  way  or  other 
their  reversionary  interest. 

The  petition  set  out  an  opinion  given  by  Mr.  Sprague,  an 
actuary,  as  to  the  best  mode  of  effecting  this  object     He  pro- 

Eosed  that,  with  the  sanction  of  the  Court,  an  application  should 
e  made  to  some  insurance  company  to  advance  a  sum  of  £600 
a  year  (which  was  considered  to  be  a  suitable  amount)  in  addi- 
tion to  the  premium  on  an  insurance  against  the  event  of  none  of 
the  daughters  attaining:  the  age  of  twenty-one,  which  he  esti- 
mated at  a  single  payment  of  £210,  on  condition  that  such 
advance  were  allowed  to  accumulate  at  compound  interest. 
This  scheme  would  consequetitly  come  to  an  end  as  soon  as  one 
of  the  daughters  attained  twenty-one. 
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The  petition  asked  that  this  scheme  might  be  carried  into 
effect,  or  that  some  other  scheme  might  be  sanctioned  by  the 
Court. 

Mr.  Glasse^  Q.C.,  and  Mr.  Charles  HaU^  for  the  petitioners : 

There  would  be  no  difficulty  in  the  Court  sanctioning  a  charge 
upon  capital  in  possession,  and  there  does  not  seem  to  be  any 
more  difficulty  with  regard  to  charging  prospective  interest. 

Mr.  Scombergj  Q.C.,  as  amicus  curicSy  mentioned  that  the 
Master  of  the  Bolls  had  on  one  occasion  made  an  order  on  a 
similar  petition. 

Sir  R.  Malins,  V.C.  : 

I  recollect  a  case  when  I  was  at  the  Bar,  of  Ring  v.  Jarmany 
where  there  was  a  gift  of  a  reversion  of  real  estate  which  might 
nevertake  effect,andVice-Chancellor  Stuart  authorized  apresent 
♦advance  of  <£6000  to  the  reversioner.  The  matter  was  op-  [253 
posed  and  went  before  the  Lords  Justices,  who  affirmed  the  de- 
cision of  the  Court  below.  This  petition  simply  asks  to  raise  a 
sufficient  sum  to  provide  £600  a  year.  It  is  a  clear  case.  The 
order  will  be  to  approve  of  the  scheme  e^enerally,  and  refer  it 
to  Chambers  to  carry  it  out.  In  Ring  v.  Jarman  the  money  was 
actually  paid  out  of  the  property,  its  restoration  being  secured 
by  a  policy  on  the  life  of  the  infant  for  whose  benefit  the  advance 
was  made. 

Solicitors :  Messrs.  Emmets,  Watson  ^  Emmet. 

See  1  Eng.  Rep.,  426,  note.  such  an  order  exceeds  the  income  of  his 
Where  a  father  who  was  not  of  ability  ward's  estate,  he  does  so  at  Ids  peril, 
to  maintain  his  daughter  had,  as  her  Wiggle  v.  Otoen,  45  Miss.,  691. 
guardian,  received  the  rents  of  her  pro-  In  Edtoards  v.  Ahrey,  2  Cooper,  Temp, 
pertj,  but  had  maintained  her  during  Cottenham,  177,  the  court  refused  to 
her  infancy,  and  until  her  marriage,  and  allow  a  sale  of  any  portion  of  a  lunatic 
had  spent  a  considerable  sum  in  the  costs  wife's  estate  to  repay  the  husband  for 
of  a  suit  relating  to  her  property,  which  her  past  maintenance,  on  account  of  his 
ended  beneficially  for  her,  but  of  which  inability  to  support  her.  The  chancellor 
her  estate  had  to  bear  the  costs :  HM,  however  ordeim  that  the  amount  re- 
that  he  was,  under  the  circumstances  of  ported  by  the  master  be  aUowed  the 
the  case,  entitled  to  retain  the  rents  so  nusband  for  her  future  maintenance  out 
received,  by  way  of  allowance  for  her  of  her  separate  income,  he  not  being  of 
education,  and  his  expenditure  on  her  ability  to  maintain  her,  and  allowed 
behalf.  WrigJU  v.  Verj^nk,  8  DeGex,  him  to  receive  part  of  the  income  of  her 
MacNaghten  and  Gordon,  133.  separate  property,  which  was  not  re- 
in North  Carolina,  it  has  been  held  quired  for  ner  maintenance,  until  money 
that  a  father  if  he  has  the  ability  is  advanced  by  him  for  her  past  mainte- 
bound  to  support  his  children,  and  is  nance  was  repaid.  The  master  reported 
not  entitled  to  credit  for  their  support  that  the  husband  should  give  surety 
in  a  settlement  of  his  accounts.  Mag-  properly  to  apply  the  sum  allowed  for 
lar  V.  McCambs,  66  N.  C,  845.  the  maintenance  of  the  wife,  but  the 
In  Mississippi,  it  has  been  held  that  court  held  this  to  be  unnecessary.  In 
a  probate  court  may  fix  the  amount  to  the  case  of  Persse,  a  lunatic,  (3  Molloy, 
be  expended  for  the  maintenance  and  94),  the  Lord  Chancellor  of  Ireland 
education  of  an  infant,  and  to  say  how  (Hart),  held  that  the  maintenance  of 
far  the  principal  shall  be  encroached  lunatics  is  not  limited,  like  infants,  to  the 
upon,  but  that  if  a  guardian  without  amount  of  the  income  of  their  estate. 
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V.-CM.,  July  10. 1872. 

[Law  Reports,  14  Equity  Gases,  253.] 

[1871  G.  51.] 

Wife^%  Equity  to  a  Settlement  —  Sufficient  Maintenance  —  Marital  Rights. 

The  plfldntiff  filed  a  bill  to  establish  her  equity  to  a  settlement  of  £6000,  which 
accrued  to  her  absolutely  during  her  coverture.  The  husband,  on  the  marriage, 
which  took  place  in  186^,  gave  up  an  income  of  £400  a  year  at  the  desire  of  his 
wife,  but  he  had  no  property  and  made  no  settlement.  Subsequently  to  the 
marriage  sums  amounting  to  £56,000  consols  were  settled  by  the  wife's  mother 
and  relatives  upon  her  for  life  for  her  separate  use,  with  remainder  as  to  £200  a 
year  for  her  husband  for  life,  and  subject  thereto  for  the  children.  From  1862, 
she  allowed  her  husband  £100  a  year  till  1865.  when  he  left  her,  and  they  had 
not  since  resided  together.  In  1870,  the  wife  agreed,  under  pressure  of  a  suit  by 
the  husband  for  restitution  of  conju^^l  rights,  to  allow  him  £300  per  annum. 
She  had  saved  out  of  her  income  £1000  a  year  for  six  years.  There  were  two 
children,  who  were  supported  by  the  wife : 

Held,  that  the  wife  being  amply  provided  for,  and  there  being  no  proof  of  mis- 
conduct on  the  part  of  the  husband,  the  Court  would  not  interfere  with  his  marital 
rights,  and  bill  dismissed  with  costs. 

This  was  a  bill  filed  by  Caroliae  Giacometti,  wife  of  Giovanni 
Giacometti,  for  a  declaration  that  she  was  entitled,  for  the  bene- 
fit of  herself  and  her  children,  to  an  equity  to  a  settlement  of  a 
sum  of  £6000,  to  which  she  had  become  entitled  absolutely  un- 
der the  administration  of  the  personal  estate  and  effects  of  her 
aunt,  Laura  Blades.  The  plaintiff  was  married  in  London,  on 
the  15th  of  February,  1862,  to  the  defendant,  Giacometti,  a  native 
254]  of  Austria,  *who  was  then  a  captain  in  the  Austrian  navy. 
At  the  time  of  his  marriage  he  gave  up,  at  the  request  of  the 
plaintiff,  an  appointment  in  one  of  the  Austrian  Lloyds'  ships 
which  amounted  to  about  £400  per  annum,  and  had  then  litfle 
or  no  means  of  his  own.  At  first  the  plaintiff  and  her  husband 
were  supported  by  the  plaintiffs'  mother,  and  no  settlement  was 
made  before  the  marriage,  but  on  the  9th  of  December,  1862, 
the  plaintiff's  mother  executed  a  voluntary  deed  whereby  she 
settled  certain  moneys  on  the  plaintiff  for  life,  to  her  separate 
use,  without  power  of  anticipation,  with  remainder  as  to  £200 
per  annum  on  the  defendant,  G.  Giacometti,  for  life,  and,  sub- 
ject thereto,  with  remainder  as  to  the  whole  of  such  moneys 
on  the  children  of  the  marriage.  On  the  22d  of  December, 
1862,  the  mother  executed  another  deed  poll,  whereby  she  ap- 
pointed the  interest  and  produce  of  a  further  sum  of  money  to 
be  paid  to  the  plaintiff  for  her  separate  use  for  life.  Other 
monevs  were  also  given  by  relatives,  and  the  result  was  that  the 
wife  nad  for  her  separate  use  the  income  of  £56,000  consols, 
the  husband  having  under  the  settlements  only  the  reversionary 
life  interest  of  £200  a  year. 

The  plaintiff  did  not  allow  her  husband  to  exercise  any  con- 
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trol  over  her  separate  property,  but  until  the  year  1865  she  al- 
lowed him  a  yearly  sum  of  £100. 

Soon  after  the  marriage  differences  arose  between  the  parties, 
and  they  lived  together  unhappily  till  1865,  when  the  husband 
left  his  wife  and  went  abroad,  and  they  had  never  resided  to- 
gether since  that  period.  There  were  two  children  of  the 
marriage,  one  ten  and  the  other  eight  years  of  age. 

In  March,  1870,  in  consequence  of  doubts  having  arisen  in 
the  plaintiff's  mind  whether  her  marriage  was  valid,  she  com- 
menced a  suit  in  the  Divorce  Court,  praymg  that  her  two  child- 
ren might.be  declared  to  be  the  legitimate  issue  of  herself  and 
the  defendant,  and  an  order  was  made  in  accordance  with  the 
prayer. 

The  defendant,  G.  Giacometti,  had  never  in  any  way  assisted 
in  the  support  or  maintenance  of  the  plaintiff  or  of  her  children, 
nor  had  he  ever  settled  any  property  upon  them,  but  they  had 
been  always  supported  entirely  by  the  plaintiff. 

The  defendant  had  lately  instituted  a  suit  in  the  Divorce 
Court  against  the  plaintiff  for  restitution  of  conj  ugal  rights.  The 
plaintiff  *did  not  appear  by  counsel,  and  a  decree  was  [255 
made  against  her,  when  the  plaintiff,  to  avoid  compliance  with 
such  decree,  assented  to  an  agreement,  which  was  carried  out 
by  a  deed  dated  the  9th  of  February,  1871,  whereW  the  plaintiff 
covenanted  to  pay  to  the  defendant  an  annuity  of  £300  during 
her  life,  and  after  her  death  an  annuity  of  £100,  and  that  she 
would  provide  for  her  own  maintenance  and  the  maintenance 
and  education  of  her  children  so  long  as  they  should  be  left 
under  her  sole  control,  and  that  she  would  indemnify  the  de- 
fendant against  all  demands  that  should  be  made  against  him 
in  respect  of  her  debts,  liabilities,  and  engagements.  And  the 
defendant  covenanted  that  he  would  not  take  any  proceedings 
for  compelling  the  plaintiff  to  live  with  him,  aiid  would  not 
molest  or  interfere  with  her.  By  that  agreement  it  was  further 
provided,  that  nothing  therein  contained  should  affect  any  right 
of  the  defendant  in  respect  of  the  monejr  which  had  devolved 
upon  the  plaintiff  as  one  of  the  next  of  km  of  Laura  Blades,  or 
any  other  property  to  which  she  might  thereafter  become  en- 
titled. 

The  plaintiff  had  saved  out  of  her  separate  estate  about  £6000, 
which  she  charged  with  the  payment  of  the  annuity  to  the  de- 
fendant. 

Allegations  of  misconduct  and  ill-treatment  were  made  by  the 
plaintiff  against  the  defendant ;  but  most  of  these  allegations 
were  struck  out  of  the  bill  when  amended. 

The  defendant,  on  the  other  hand,  denied  having  been  in  any 
way  unkind  to  the  plaintiff,  and  alleged  that  it  "was  entirely 
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through  her  own  strange  and  unaccountable  conduct  that  they 
had  been  unable  to  live  together.  These  statements  were  con- 
firmed by  the  evidence  of  the  plaintiflfs  two  brothers,  who  were 
on  friendly  terms  with  the  defendant,  and  had  on  various  occa- 
sions befriended  and  assisted  the  defendant  in  the  difficult  posi- 
tion in  which  he  had  been  placed  by  the  conduct  of  the  plain tiffl 
Mr.  Karslake^  Q.C.,  and  Mr.  Willis^  for  the  plaintiff: 
This  is  a  case  for  the  discretion  of  the  Court,  and  we  submit 
that  the  wife  is  entitled  to  have  the  whole  fund  settled  upon 
herself  and  her  children, 

The  authorities  upon  the  subject  are  collected  in  Macqueen's 
256]  *Law  of  Husband  and  Wife  (*).  In  Dunklei/  v.  Dmkley  (*) 
the  Court,  under  the  circumstances  of  the  case,  directed  the 
whole  of  a  fund  devolving  upon  the  wife  to  be  settled  for  the 
benefit  of  her  and  her  children.  In  Green  v.  Otie  (•)  it  was  said 
to  be  usual  for  the  Court  to  have  regard  to  any  settlement  made 
upon  the  wife  aliunde  bv  the  husband.  Here  there  was  none. 
In  Gardner  v.  Marshall  (*)  reference  was  made  to  the  large 
amount  of  property  the  husband  had  received  from  his  wife, 
and  the  whole  lund  was  there  settled  upon  her  and  her  children, 
In  Gilchrist  v.  Cator  (')  the  whole  fund  was  given  to  the  wife ; 
and  so  it  was  in  Scott  v.  Spashett  (•).  These  cases  show  that 
it  has  been  the  custom,  where  the  circumstances  justify  it, 
for  the  Court  to  give  the  entire  fund  to  the  wife.  The  Court 
sits  as  arbitrator,  and  has  a  discretion  either  to  give  the  whole 
or  a  part  to  the  wife.  In  Vaughan  v.  Buck  (^  only  two-thirds 
of  the  dividends  of  a  fund  were  given  to  the  wife;  but,  under 
the  special  circumstances  of  this  case,  the  Court  can  do  no  other- 
wise than  order  the  whole  fund  to  be  settled  upon  the  wife  and 
children. 
Mr.  GlassCy  Q.C.,  and  Mr.  Shebbeare^  for  the  defendant : 
The  husband's  legal  right  is  to  have  the  whole  fund,  but  there 
are,  no  doubt,  authorities  where,  under  special  circumstances, 
a  portion,  and  sometimes  the  whole,  has  been  given  to  the  wife. 
The  only  ground  for  the  interference  of  the  Court  to  deprive 
the  husband  of  his  marital  right  is  the  poverty  of  the  wife  and 
her  necessity  for  a  sufficiency  to  support  herself.  It  is  true  that 
M.  Giacometti  made  no  settlement  upon  his  wife,  but  he  had 
an  income  of  £400  per  annum  when  he  married,  with  a  fair 
prospect  of  rising  in  his  profession  and  obtaining  a  much  larirer 
income.  All  this  he  gave  up,  at  the  request  of  his  wife,  upon 
the  marriage.     She  allowed  him  no  more  than  £100  for  pocket- 

Q)  Ed.,  1872,  p.  72.  (*)  14  Sim.,  575. 

O  2  D.  M.  &  G.,  390.  O  1  De  G.  &  Sm.,  188. 

O  1  S.  &  S.,  250.  O  8  Mac.  &  Q.,  599. 

O  1  Sim.  (N.S.),  284. 
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money.  It  was  only  under  pressure  that  the  plaintiff  consented 
to  settle  £300  per  annum  upon  him;  but  this  is  only  a  very 
small  portion  of  her  property,  as  she  has  no  less  than  £56,000, 
all  invested  in  *the  government  funds,  producing  an  in-  [257 
come  of  £2000  per  annum.  That  this  is  a  most  ample  income 
is  sufficiently  proved  by  the  fact  that  she  has  managed  to  save 
£1000  a  year.  There  is  no  misconduct  on  the  part  of  the  bus- 
band.    And  even  where  there  is  a  separation  the  Court  has 

fiven  the  property  to  the  husband,  as  in  the  case  of  Jn  re  JErS" 
ine's  Trusts  (*) ;  no  blame  was  there  attached  to  either  party, 
and  the  separation  took  place  by  mutual  consent.  Spicer  v. 
Spieer  (*)  was  even  a  stronger  case,  for  it  could  not  be  said  that 
the  husband  was  free  from  blame,  and  yet  the  Court  directed 
that  the  whole  of  the  accruing  fund  should  be  paid  to  the  hus- 
band. In  Agiiilar  v.  Agnilar  (')  it  was  held  that  where  a  wife 
has  an  adequate  settlement  she  is  not  entitled  to  any  further 
portion  of  an  accruing  fund  which  the  husband  takes  jure 
marUie^  except  in  cases  of  desertion  or  insolvency ;  and  in  Au- 
brey V.  Brown  (*),  where  the  husband  has  grossly  misconducted 
himself,  and  where  the  wife  had  an  income  of  only  £260,  still 
the  Court  gave  the  husband's  assignees  £250  out  of  a  fund  of 
£1150  to  which  the  wife  became  entitled. 

Mr.  Karslake,  in  reply. 

Sir  R.  Malins,  V.C.  : 

This  is  a  bill  filed  by  Mrs.  Caroline  Giacometti,  for  the  pur- 
pose of  asserting  her  right  to  a  settlement  of  a  sum  of  about 
£6000,  to  which  she  has  become  absolutely  entitled  in  possession 
during  her  coverture.  At  the  time  of  the  marriage  between  the 
plaintiff  and  G.  Giacometti,  in  February,  1862,  the  ladv  having 
nothing  to  settle,  no  marriage  settlement  was  executed..  They 
lived  together  in  a  very  unhappy  manner  till  the  year  1865, 
when  it  appears  the  conduct  of  this  lady  had  become  utterly  in- 
tolerable to  her  husband,  and  I  have  no  doubt  whatever  upon 
the  evidence  that  he  was  absolutely  obliged,  if  he  expected  ever 
to  have  an  hour's  comfort,  to  leave  her,  which  he  did. 

Up  to  this  time,  which  was  nearly  three  years  after  the  mar- 
riage, the  purse  strings  seem  to  have  remained  with  the  lady. 
During  the  coverture,  there  had  been  settled  by  the  lady's  mo- 
ther *and  given  by  relatives  no  less  a  sum  than  £56,000  [258 
consols,  which  became  settled  on  the  lady  for  her  separate  use, 
independent  of  her  husband,  producing  a  sum  of  about  £2000 
a  year.  But,  notwithstanding  her  ample  means,  it  never  seems 
to  have  entered  her  mind  that  her  husband  was  to  participate  in 
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the  enjoyment  of  their  income,  and  she  only  allowed  him  a  small 
pittance  of  £100  per  annum,  by  way  of  pocket  money.  From 
the  year  1865  to  1872,  she  continued  to  enjoy  the  whole  of  her 
property,  and  her  means  were  so  ample  that  she  managed  to 
amass  a  sum  of  between  £6000  and  £7000,  or  at  least  £1000  a 
year,  during  the  absence  of  her  husband.  He  has  directly  sworn, 
and  I  have  no  reason  to  doubt  the  accuracy  of  his  statement, 
that  at  her  request,  and  at  her  instance  only,  he  gave  up  his 
occupation  as  an  officer  in  the  Austrian  navy,  and  was  left  with- 
out any  means  of  existence. 

In  that  state  of  things  he  instituted  a  suit  in  the  Divorce 
Court  for  the  restitution  of  conjugal  rights,  and  though  this  lady 
could  have  had  no  difficulty  in  obtaining  legal  advice,  she  al- 
lowed the  decree  to  be  obtained  by  default  on  the  19th  of  De- 
cember, 1870.  There  are  two  children  of  this  marriage,  aged 
respectively  ten  and  eight  years,  and  previously  to  the  suit  in- 
stituted in  the  Divorce  Court  by  her  husband  this  lady  took 
proceedings  in  that  Court,  nominally  to  obtain  a  declaration  of 
the  legitimacy  of  her  children,  about  which  there  could  be  no 
doubt,  but  from  all  that  is  stated  of  her  strange  opinions,  the 
object  of  the  suit  must  have  been  substantially  to  obtain  adeclarar 
tiofi  of  their  illegitimacy,  and  that  she  was  the  mother  of 
two  bastard  children.  In  order  to  avoid  the  consequences  of 
the  decree  against  her  in  the  suit  by  her  husband,  the  plaintift' 
was  induced  to  come  to  an  arrangement,  which  was  carried  out 
by  a  deed  dated  the  9th  of  February,  1871,  by  which  she  secured 
to  the  husband  an  income  of  £300  a  year  during  his  life,  and  he 
in  his  turn  agreed  by  that  deed  not  to  molest  her.  It  is  in  fact 
a  separation  deed. 

It  was  in  the  latter  part  of  the  year  1870  that  the  plaintiff 
became  entitled  to  the  £6000  to  which  she  now  asserts  her  equity 
for  a  settlement. 

In  order  to  arrive  at  a  conclusion  in  such  a  case,  it  is 
necessary  to  have  regard  to  what  the  doctrines  of  the  Court  are 
259]  fts  to  the  *rignt  of  the  wife  to  an  equitable  settlement 
The  principle  is  peculiar  to  the  laws  of  England,  and  it  proceeds 
upon  this  foundation.  By  the  marriage  the  husband  acquires 
the  absolute  right  to  all  the  personal  property  of  the  wife.  But 
this  Court  allows  the  wife  in  a  proper  case  to  claim  a  settlement 
out  of  moneys  accruing  to  her  during  the  coverture.  This  pro- 
perty accrued  to  the  wife  during  her  coverture,  and  it  is  pro- 
perty, therefore,  as  to  which  she  would  be  entitled  to  ask  the 
Court  to  make  a  settlement  upon  her  if  the  circumstances  were 
such  as  to  call  for  the  interference  of  the  Court. 

Now  what  are  the  circumstances  which  call  for  the  interfer- 
ence of  the  Court  ?    I  have  always  understood  that  the  basis 
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upon  which  the  Court  interferes  with  or  intercepts  the  absolute 
right  of  the  husband  to  take  possession  of  the  property  which 
the  wife  has  acquired  during  her  coverture,  is  where  it  is  shown 
that  the  wife  requires  the  provision  which  she  asks  the  Court 
to  make.  Unless  it  is  founded  upon  her  poverty,  that  is  to  say, 
that  she  is  not  already  provided  with  an  income  adequate  to 
maintain  her  in  her  position  in  life,  I  apprehend  that  her  right 
to  a  settlement  falls  to  the  ground.  For  example,  suppose  a 
case  is  brought  before  the  Court  where  it  is  plain  that  the  in- 
come of  the  wife  is  more  than  double  what  is  sufficient  to 
answer  all  her  wants,  and  a  sum  of  £10,000  accrues  to  her,  the 
husband  becomes  bankrupt,  and  the  question  is  between  the 
wife  and  her  husband's  creditors,  would  any  Court  think  of 
deciding  that  the  wife  was  entitled  to  an  equitable  settlement 
when  it  was  shown  that  her  wants  were  amply  supplied?  So 
in  this  case  the  lady,  in  my  opinion,  is  bound  to  show  that, 
independently  of  the  property  which  she  desires  to  have  settled 
upon  her,  she  is  not  amply  provided  for.  If  she  is  amply  pro- 
vided for,  then  I  take  it  to  be  clear,  upon  the  principles  of  the 
Court,  as  well  as  the  decision  of  Vice-Chancellor  Wood  in  In 
re  Erskine*s  Trusts  (*),  and  of  the  Master  of  the  Kolls  in  the  case 
of  Spker  v,  Spker  (*),  that  she  would  not  be  entitled  to  a  settle- 
ment. The  principle  is  also  particularly  laid  down  by  Sir  John 
Leach  in  Aguilar  v.  Aguilar  (*),  where  he  says,  "If  he  failed  in 
his  obligation  to  maintain  the  wife,  either  by  the  *deser-  [260 
tion  of  his  wife  or  by  his  inability  to  assist  in  her  support,  this 
Court  would  fasten  that  obligation  upon  the  property  itself; 
but  that  principle  would  not  apply  where  the  wife  nad  secured 
to  her  a  competent  separate  maintenance."  Now,  has  this  lady 
secured  to  her  a  competent  separate  maintenance  ?  She  has 
been  living  apart  from  her  husband  for  more  than  seven  years. 
What  is  the  sum  she  has  for  maintenance  ?  It  is  admitted  that 
before  she  gave  her  husband  £300  a  year,  she  had  an  income 
of  fully  £2,000,  and  she  has  now,  after  paying  her  husband 
£300,  a  sum  of  £1700  a  year.  Is  that  a  competency  ?  Looking 
at  her  station  in  life,  she  being  a  lady  in  the  middle  class  of  life, 
with  two  children,  who  can,  for  one  moment,  hesitate  in  coming 
to  the.  conclusion  that  for  such  a  lady  £1700  a  year,  although 
she  has  these  two  boys  to  educate,  is  an  ample  provision  ?  Then, 
if  we  look  at  the  result,  what  does  it  show  ?  From  the  year 
1865  to  the  year  1872  she  has  saved  £1000  a  year.  Can  I  have 
better  evidence  than  that  to  show  that  the  provision  which  she 
has  is  ample  ?  What  possible  ground,  therefore,  is  there  to  in- 
terfere with  the  right  of  the  husband  ?  The  gentleman  has 
conducted  himself  with  the  greatest  propriety.  I  say  that  with 
(0  1  K.  &  J.,  802.  O  24  Beav.,  866.  (»)  5  Madd.,.414. 
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every  confidence,  because  not  a  single  member  of  the  lady'a 
family  has  sided  with  her.  The  trustee,  the  Rev.  Edwin  Prod- 
gers,  writes  in  1865,  in  these  terms :  *'  Dear  Giacometti,  I  T^dsh 
I  could  do  more  to  alleviate  your  unhappy  state ;  but  we  must, 
as  you  most  properly  say,  rely  upon  an  allwise  and  good  God 
to  support  you  under  all  your  trials.  One  thing  you  are  con- 
vinced of,  that  you  can  never  expect  to  live  happily  for  any- 
time with  your  wife,  so  I  can  only  recommend  a  change  of  resi- 
dence and  occasional  visits  to  show  you  do  not  wash  to  be  guilty 
of  desertion."  I  think  this  gentleman,  Mr.  Prodgers,  if  he  had 
any  reason  to  alter  his  opinion  of  Mr.  Giacometti  in  the  interval, 
would  hardly  have  written  as  he  did  on  the  17th  of  Februarv, 
1871,  after  the  execution  of  the  deed  I  have  referred  to : — "  My 
Dear  Giacometti,  I  write  to  you  to  say  how  glad  I  am  to  feel 
that  at  last  my  sister  has  consented  to  an  arrangement  which 
will  give  you  an  independent  income  for  life.  T^ou  are  aware 
how  much  I  have  felt  for  you  during  the  years  you  have  been 
sorely  tried,  convinced  that  it  was  always  your  anxious  wish  to 
endeavor  to  study  altogether  the  comfort  and  happiness  of  your 
261]  wife  and  *your  conduct,  since  I  had  the  pleasure  of  mak- 
ing your  acquaintance,  has  always  been  so  upright  and  honor- 
able as  to  make  it  a  pleasure  to  befriend  you." 

What  other  conclusion  therefore  can  I  come  to  upon  the  evi- 
dence before  me  than  that  this  separation  which  has  taken  place 
is  not  to  be  attributed  to  anv  fault  on  the  part  of  Mr.  Giacometti, 
who  I  am  satisfied  behaved  as  a  kind  husband  to  this  lady,  but 
has  been  produced  by  some  extraordinary  state  of  mind  on  her 
part  ?  I  must  therefore  conclude  that  the  separation  is  not  in 
the  slightest  degree  attributable  to  him,  but  wholly  to  her.  The 
only  thing  alleged  against  him  is  that  on  some  occasion,  under 
great  irritation,  he  used  strong  language.  What  that  strong 
languae^e  was  I  have  no  intimation :  out  I  am  bound  to  say  that 
if  anything  could  have  produced  strong  language  on  the  part 
of  any  man,  it  was  the  course  of  irritation  to  which  this  gentle- 
man was  exposed  for  so  many  years. 

Therefore,  under  all  the  circumstances  of  the  case,  I  find  no 
reason  to  deprive  the  husband  of  his  right.  The  claim  on  the 
part  of  the  lady,  in  my  opinion,  wholly  fails ;  and  in  order  to 
mark  my  disapprobation  of  the  spirit  of  this  litigation,  and  the 
charges  which  have  been  made  by  the  lady  against  her  husband, 
I  dismiss  the  bill  with  costs. 

Solicitor  for  the  plain tiflT:   Dr.  Zimmerman. 

Solicitors  for  the  defendant:  Messrs.  Gray ,  Johnston  y^Moutisey. 
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♦Rayner  v.  Koehlbb.  [262 

[Law  Reports,  14  Equity  Cases,  262.] 

1872  B.,  52. 

AdnUfMraUan  —  Plea  that  D^endant  waa  not  Administratrix, 

A  bill  b^a  creditor  to  administer  the  estate  of  a  testator  allepred  that  the  tes- 
tator by  his  will  gave  to  his  wife,  the  defendant,  the  use  for  her  life  of  half  his 
ostate,  and  appointed  her  guardian  of  his  children  ;  that  administration  with  the 
will  annexed  nad  been  granted  to  the  defendant,  who  was  '*  the  only  legal  per- 
sonal representative  and  also  heir  of  the  undisposed  of  moveables  and  immove- 
ables," and  that  she  had  received  and  entered  into  possession  of  all  the  real  and 
personal  estate  of  the  deceased  : 

PUa,  that  the  defendant  was  not,  nor  had  ever  been,  administratrix  with  will 
annexed  or  legal  personal  representative  of  the  deceased : 

Held,  that  if  the  defendant  was  not  administratrix,  she  was  executrix  (fe  s'm 
tort^  and  the  bill  could  b«  sustained.  Plea  ordered  to  stand  for  an  answer,  with 
liberty  to  except. 

This  was  a  plea  to  a  bill  filed  by  Ellen  Rayner,  on  behalf  of 
herself  and  other  creditors  of  Lewis  Koehler,  against  Louisa 
Micheline  Koehler. 

The  bill  stated  that  in  April,  1868,  the  plaintiff  obtained  a 
judgment  in  the  Court  of  Exchequer  against  Lewis  Koehler  for 
^18  25.  Qd.  debt  and  £79.155.  6rf.  costs.  That  Lewis  Koehler, 
hy  his  will  dated  the  12th  of  March,  1865,  gave  and  bequeathed 
to  his  wife,  the  defendant,  Louisa  M.  Koehler,  the  usufruct  for 
hor  life  of  half  of  his  moveable  and  immoveable  estate  which  ho 
sliould  have  at  his  death,  and  he  appointed  the  defendant  to  be 
th.e  chief  guardian  of  his  children  under  age.  That  Lewis 
Koehler  died  in  November,  1871,  and  administration  with  the 
will  annexed  of  his  estate  and  effects  had  been  granted  to  the 
defendant,  who  now  wad  "  the  only  legal  personal  representntive 
and  also  heir  of  the  i^ndisposed  of  moveables  and  immoveables 
of  Lewis  Koehler,"  and  that  the  defendant  had  received  ami 
entered  into  the  possession  and  enjoyment  of  all  the  real  an'l 
personal  estates  and  effects  of  the  said  Lewis  Koehler,  dece:ise<l. 

The  bill  prayed  that  the  amount  owing  to  the  plaintiff  on  the* 
aforesaid  judgment,  together  with  interest  thereon,  might  be 
paid  to  the  plaintiff,  or  that  in  default  the  personal  and  real  es- 
tate of  *Lewis  Koehler  might  be  administered  by  the  [263 
Court,  and  that  the  real  estate  might  be  sold  and  a  receivei 
appointed. 

A  plea  was  put  in  by  the  defendant  that  she  was  not,  nor  had 
ever  been,  administratrix  with  will  annexed  or  legal  personal 
representative  of  the  deceased  person  in  the  bill  called  Lewis 
Koehler,  the  supposed  testator  in  the  bill  mentioned. 

Mr.  Cotton^  Q.C.,  and  Mr.  Oder^  in  support  of  the  plea: 
This  bill  states  that  the  detendaut  is  administratrix  of  Lewis 
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Koehler,  and  that  she  is  the  only  legal  personal  representative 
and  also  the  heir  of  the  undisposed  of  property  of  the  deceased. 
It  also  states  that  she  has  received  and  taken  possession  of  the 
estate  and  effects.  The  plea  is,  that  she  is  not  adofiinistratrix 
or  legal  personal  representative  of  the  deceased.  There  is  ample 
authority  to  show  that  this  is  a  good  plea.  In  the  case  of  Cooke 
V  GitUn(]s  (*)  there  was  a  bill  of  revivor  against  A  B,  and  it 
iilleged  that  a  defendant  to  the  original  bill  had  died,  having 
bv  iiis  will  appointed  A  B  executrix,  and  that  she  had  taken 
oil  herself  the  execution  of  the  will,  and  had  possessed  the 
jis^ets  and  taken  on  herself  the  administration  thereof.  A  plea 
that  A  B  was  not  executrix  was  allowed.  The  allegation  that 
tlio  defendant  has  taken  out  administration  is  inserted  in  the 
l»ill  forthe  sole  purpose  of  preventingitsbeingdemurrable.  The 
test  of  a  plea  is,  that  if  the  matter  pleaded  to  were  struck  out  of 
the  bill  it  would  be  demurrable.  A  bill  filed  against  a  person  be- 
fore administration  is  granted  is  demurrable  for  want  of  parties 
if  it  prays  on  account  of  the  estate  :  Bawlings  v.  Lambert  (*) ;  and 
it  was  held  in  Penny  v.  Waits  (*)  that  an  allegation  that  the  de- 
fendant, being  the  person  entitled  to  take  out  representation  to 
a  deceased  party,  refused  to  apply  for  it,  and  impeded  the  plaint- 
iff in  procuring  a  grant  of  it  to  any  other  person,  was  not  a 
sufficient  answer  to  a  demurrer  founded  on  the  absence  of  such 
representative.  It  is  not  necessary  to  deny  possession  of  the 
assets,  for  if  that  were  stated  in  the  plea  it  would  make  it  double 
and  informal.  If  this  were  a  suit  against  the  defendant  as  exe- 
cutrix dc  son  torty  the  legal  personal  representative  would  be  a 
264]  necessary  party:  Oreasor  v.  *Robinson  (*).  The  plea  is 
sufficient ;  if  true,  it  is  a  complete  answer  to  the  bill  (*).  In 
Hal  V.  Ne<ile  (•)  a  creditor  of  a  testator  filed  a  bill  against  A, 
stating  that  he  was  the  executor,  and  had  proved  the  will,  and 
that  whether  he  had  proved  the  will  or  not  he  had  possessed 
himself  of  the  personal  estate  of  the  testator,  and  praying  an 
account.  A  plea  that  A  was  not  executor  was  held  lo  be  a  good 
plea  to  the  whole  bill. 

Mr.  Glasse^  Q.C.,  and  Mr.  HemingSj  for  the  bill : 
It  seems  to  have  been  forgotten  that  it  is  a  man  who  is  not 
named  in  the  will  who  is  an  executor  de  son  tort:  Qxrmchael  v. 
Carmicliael  (^),  Here  the  defendant  is  alleged  to  have  taken  out 
administration  and  to  have  possessed  herself  of  the  assets.  It  ia 
not  necessary  to  allege  that  she  is  executrix  de  son  tort,  but  it  is 
sufficient  to  allege  the  facts  which  show  it.  There  is  no  answer 
to  the  allegation  as  to  the  testator's  will,  or  to  the  statement  that 

(»)  21  Beav.,  497.  (*)  14  Beav.,  589. 

O  1  J.  &  H.,  458.  (•)  Mit.  PI.,  5tli  Ed..  270,  n. 

(>)  2  Ph.,  149.  O  6  L.  J.,  144. 

O  2  Ph.,  101. 
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the  defendant  has  taken  on  herself  the  execution  of  the  will  jmxI 
has  possessed  herself  of  the  assets.  If  that  be  true,  sh«  is  exe- 
cutrix de  son  iori^  and  accountable  accordingly.  If  executora 
elect  to  act,  they  are  liable  to  be  sued  before  probate,  and  can- 
not afterwards  renounce  :  Blewiti  v.  Blewiii  (*).  If  it  wercneces- 
sary  to  allege  that  the  defendant  was  executrix  de  son  torf^  the 
bill  could  be  amended,  and  the  Court  would  not  allow  a  chariie 
of  this  nature  to  be  got  rid  of  by  a  simple  plea  that  the  defend- 
ant is  not  executrix.  The  cases  cited  were  chiefly  cases  on  de 
murrer. 

In  Tempest  v.  Lord  Cumoys  ('),  where  a  bill  was  filed  for  tlic 
administration  of  real  and  personal  estate,  a  plea  in  bar  by  X\w 
alleo;ed  executors,  that  they  had  been  prevented  proving  by  t  lu 
plaintiflT's  entering  a  caveat  in  the  Court  of  probate,  was  over 
ruled,  and  the  plea  was  ordered  to  stand  tor  an  answer,  with 
liberty  to  except ;  and  in  Vickers  v.  Bell  (^)  an  executor  who  had 
not  proved  the  will  was  held  to  be  a  proper  party  to  an  admin- 
istration suit,  provided  that  he  had  acted  as  executor,  though 
he  might  not  have  received  anything  as  such. 

♦Counsel  for  the  bill  were  stopped  by  the  Court.  [285 

Mr.  Cotton  in  reply : 

The  bill  alleges  that  the  defendant  is  tenant  for  life  of  the  real 
estate.  There  could  be  no  demurrer  to  that.  It  is  a  bill  to  ad- 
minister the  real  as  well  as  the  personal  estate,  having  before 
the  Court  only  the  tenant  for  life,  and  not  having  any  personal 
representative.  Such  a  bill  cannot  be  sustained,  and  the  only 
proper  way  of  meeting  it  is  by  a  plea.  There  is  no  allegation 
that  the  defendant  is  executrix  de  son  tort, 

[The  Vice  Changbllor  :  But  the  plea  admits  what  is  equiva- 
lent to  that.] 

Vickers  v.  BeU  (*)  decides  in  eflfect  that  a  decree  cannot  be 
made  against  a  person  unless  he  has  acted  as  administrator. 
This  bill  states  that  the  defendant  is  personal  representative  ; 
the  plea  says  she  is  not,  and  a  bill  which  is  filed  for  administra- 
tion without  a  personal  representative  is  demurrable.  By  this 
plea  we  strike  out  of  the  bill  the  only  thing  which  prevents  it 
from  being  demurrable. 

Sir  R  Malins,  V.C.  : 

On  the  face  of  this  bill,  if  the  allegations  are  true,  and  upon 
this  plea  they  must  be  taken  to  be  true,  there  is  nothing  more 
certain  than  that  the  plaintiff  is  entitled  to  the  decree  asked. 
The  defendant  by  her  plea  must  admit  all  the  statements  in  the 
bill  except  such  as  she  denies  by  the  plea,  therefore  she  admits 
that  she  has  received  and  entered  into  the  possession  and  enjoy- 
ed) You.,  541  O  35  Beav.,  201.  (•)  4  D.  J.  &  S.,  274. 
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ment  of  all  the  real  and  personal  estate  and  effects  of  Lewis 
Koeliler,  and,  consequently,  she  must  have  in  her  hands  the  only 
jjroperty  by  means  of  which  the  debt  due  to  the  plaintiff  can  be 
paid.  It  is  clear  that  a  person  who  takes  possession  of  the  pro- 
perty of  a  testator  and  proceeds  to  deal  with  it  must  be  treated 
as  an  executor  de  son  tort  and  can  be  sued  in  that  character ; 
therefore  it  is  quite  clear  that  if  I  allow  the  plea  I  must  give 
leave  to  amend.  The  defendant  states  by  her  plea  that  she  is 
not  and  never  was  the  administratrix,  and  that  she  is  not  the 
266]  l^ga'  personal  representative ;  but  the  bill  alleges  *that 
8he  has  possessed  herself  of  the  estate  of  the  testator,  and  there- 
fore if  she  is  not  administratrix  she  is  at  any  rate  executrix  <fe 
S'fii  lort,  and  in  that  character  the  bill  can  be  sustained.  I  think, 
therefore,  that  the  proper  course  will  be  to  direct  that  the  plea 
shall  stand  for  an  answer,  with  liberty  to  the  plaintiff  to  except. 
As  to  the  cases  cited,  I  do  not  find  anything  in  them  which  is 
contrary  to  my  view  of  this  case.  There  is  one  part  of  Cooke  v. 
Giltings  (*),  as  to  not  giving  leave  to  amend,  which  I  certainly 
could  not  follow,  and  I  thmk  the  principle  of  my  decision  is 
supported  by  the  case  of  Vickers  v.  £eU  ('). 

Solicitor  for  the  plaintiff:  Mr.  J.  P.  Poncione. 
Solicitor  for  the  defendant:  Mr.  W.  Eley. 


V..C.M.  July  16, 1872. 

In  re  Rudinq's  Settlement. 

[Law  Reports,  14  Equity  Cases,  266.] 

Settlement — Power  to  appoint  by  Will  —  General  Bequest  by  WiU  of  prior  Date — 
Contrary  Intention —  WUla  Act,  9.  27. 

By  a  settlement  dated  the  6th  of  Jauuary,  1858,  the  settler  declared  that  a  sum 
of  money  should  be  held  on  trust  as  he  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  in  trust  as  therein  mentioned.  A  will  made  by  the  settler 
five  weeks  before  the  settlement  contained  a  general  residuary  bequest : 

Held,  that  although  a  general  residuary  bequest  would  operate  as  an  execution 
of  a  power  in  a  subsequent  settlement,  still  the  Court  haa  power  in  constniing* 
both  instruments  to  consider  the  surrounding  circumstances,  which  showed  that 
the  settler  never  intended  the  settlement  to  be  revoked  by  a  prior  wiU ;  and  that 
consequently  the  will  was  not  an  execution  of  the  power. 

This  was  a  petition  for  the  payment  out  of  Coart  of  a  sum  of 
money  which  had  been  paid  in  under  the  trustees  relief  act. 

The  petitioner  was  the  illegitimate  son  of  Rogers  Ruding,  who 
died  in  August,  1856,  without  having  made  any  permanent  pro- 
vision for  the  petitioner.  John  Clement  Ruding,  the  brother 
of  Rogers  Ruding,  promised  the  latter  on  his  death  bed  that  he 
would  settle  a  sum  of  £1800,  the  amount  to  be  received  in  respect 
of  a  policy  of  assurance  on  the  life  of  Rpgers  Ruding,  upon  the 

O  21  Beav.,  497.  O  4  D.  J.  &  S.,  274. 
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petitioner*  and  upon  two  other  persons.  Shortly  after  [267 
the  death  of  Rogers  Ruding  his  brother,  J.  C.  Ruding,  informed 
a  lady  named  Perette,  by  whom  the  petitioner  was  maintained 
and  educated,  that  he  had  invested  a  sura  of  £600  for  the 
benefit  of  the  petitioner  in  railway  preference  stock,  and  the 
dividends  were  paid  regularly  to  her  for  the  petitioner  during 
the  life  of  J.  0.  Rudine. 

In  October,  1868,  J.  0.  Rudine  wrote  to  Mrs.  Perette,  and 
stated  that  he  had  executed  a  settlement  under  which  the  peti- 
tioner would  be  entitled  to  receive  £600  when  he  attained' 
twenty-one,  provided  he,  J.  C.  Ruding,  did  not,  by  writing  or 
by  his  will,  revoke  the  same,  which  he  was  not  likely  to  do  if 
the  petitioner  conducted  himself  properly. 

The  settlement  so  referred  to  wa&  dated  the  6th  of  January, 
1858,  and  was  made  between  J.  C.  Ruding  of  the  one  part, 
and  two  persons  therein  named  as  trustees  of  the  other  part. 
It  recitea  that  J.  C.  Ruding,  in  consideration  of  love  and 
affection  for  his  deceased  brother,  and  out  of  regard  for  his 
memory,  was  desirous  of  making  some  provision  for  the  peti- 
tioner and  the  two  other  persons  named  therein,  one  of  whom 
was  an  illegitimate  daughter  of  his  brother,  and  the  third  was 
the  mother  of  that  daughter ;  and  it  was  thereby  declared  that 
he,  the  said  J.  C.  Rudmg,  and  the  two  trustees  should  stand 
possessed  of  a  sum  of  £1800  4J  preference  stock  in  the  Cale- 
lonian  Railway  Company,  which  had  been  transferred  into  their 
names,  and  of  the  stocks,  funds,  and  securities  upon  which  such 
railway  stock  should  from  time  to  time  be  invested,  upon  trust 
for  such  person  or  persons,  for  such  interest  or  interests,  and 
for  such  intents  and  purposes,  and  under  and  subject  to  such 
powers  and  provisoes  as  the  said  J.  C.  Ruding,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  with  or  without 

Sower  of  revocation  and  new  appointment,  to  be  sealed  and 
elivered  by  him  in  the  presence  of,  and  attested  by,  one  or 
more  credible  witness  or  witnesses,  or  b^  his  last  will  and  testa- 
ment iifwriting,  should  from  time  to  time,  or  at  any  time  or 
times,  appoint,  and  in  default  of  and  until  any  such  direction 
or  appointment  as  to  one-third  part  or  share  thereof  upon  trust 
absolutely  for  the  petitioner,  Ms  executors  and  administrators, 
if  and  when  he  should  live  to  attain  the  a^  of  twenty-one 
years,  with  a  gift  over,  in  the  event  of  his  dying  under  twenty- 
one,  in  favor  of  the  five  legitimate  children  of  Kogers  Ruding.* 
And  the  other  two-thirds  were  to  be  held  upon  similar  [268 
trusts  in  favor  of  the  other  two  persons  therein  named,  that  is, 
the  illegitimate  daughter  of  Rogers  Ruding  and  her  mother. 

J.  C,  Ruding  died  on  the  11th  of  May,  1860,  having  made 
and  executed  his  will,  dated  the  2d  of  December,  1857,  five 
8  Enq.  Rep.]  93 
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weeks  before  the  date  of  the  settlement,  and  thereby,  after 
giving  various  legacies,  he  bequeathed  the  residue  of  all  his 
effects  and  property  of  every  description  whatsoever  and  where- 
soever unto  the  five  legitimate  children  of  his  brother  Rogers 
Ruding,  in  equal  shares,  with  benefit  of  survivorship  among 
them  in  case  any  or  either  of  them  should  die  before  J.  C.  Ruding. 

After  the  decease  of  the  testator  the  dividends  as  they  became 
due  on  a  third  part  of  the  said  sum  of  £1800  railway  stock  were 
duly  paid  by  the  surviving  trustees,  of  the  settlement  to  Mrs. 
Perette  for  the  benefit  of  the  petitioner. 

In  March,  1872,  the  said  trustees  sold  the  £1800  railway 
stock,  in  order  to  pay  it  over  in  equal  third  parts  to  the  three 
persons  entitled  thereto  under  the  settlement,  but  they  were 
then  advised  that  they  could  not  safely  do  so,  for  that  the  resi- 
duary bequest  in  the  will  of  J.  C.  Ruding,  though  executed 
before  the  indenture  of  settlement,  operated  upon  and  com- 
prised the  said  sum  of  £1800  stock. 

In  consequence  of  this  advice  the  trustees  paid  the  money 
into  Court  under  the  Trustees  Relief  Act,  and  it  was  now 
represented  by  the  sum  of  £2049  4».  Bank  annuities,  standing 
in  the  name  of  the  Accountant-General  to  the  credit  of  this 
matter. 

The  petitioner  attained  the  age  of  twenty-one  in  May,  1866. 
It  appeared  fi'om  the  evidence  that  Rogers  Ruding  was  at  one 
time  a  man  of  good  property,  and  J.  C.  Ruding  was  connected 
with  him  in  business.  From  some  circumstances  Rogers  Ruding 
lost  his  property,  and  had  no  means  of  providing  for  his  two 
illegitimate  children.  By  the  affidavit  of  the  lady  who  had 
nursed  him  in  his  last  illness,  and  who  was  the  mother  of  one 
of  the  children,  it  was  stated  that  Rogers  Ruding  saw  his 
brother,  J.  C.  Ruding,  every  day,  and  begged  him  to  allow  his 
illegitimate  children  and  their  mother  to  have  his  furniture, 
plate,  linen,  books,  &c.,  as  well  as  the  sum  for  which  he  had 
insured  his  life.  This  J.  0.  Ruding  promised  he  would  do,  and 
269]  pitting  his  hand  *into  the  hand  of  his  dying  brotlf^r  three 
times,  gave  him  the  solemn  promise  that  nothing  should  induce 
him  to  do  otherwise,  whereupon  Rogers  Ruding  said  he  should 
die  more  happy  after  that  promise. 

Mr.  CbWon,  Q.C.,  and  Mr.  W.  Barber^  in  support  of  the 
petition : 

In  this  case  it  is  impossible  to  doubt  what  the  intention  of  the 
testator  was.  He  made  his  will  in  December,  1857,  giving  his 
residuary  property  to  the  five  legitimate  children  of  his  brother, 
and  five  weeks  arber  he  had  m^e  his  will  he  executed  the  set- 
tlement whereby,  in  pursuance  of  the  promise  made  to  his 
brother  on  his  deathbed,  he  settled  the  sum  of  £1800,  which  was 
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derived  from  the  policy  upon  his  brother's  life,  upon  the  two 
illegitimate  children  of  his  brother,  and  the  mother  of  one  of 
them.  The  settlement  was  unfortunately  prepared  in  the  usiial 
form  when  it  is  intended  to  give  the  settler  a  power  of  revoca- 
tion ;  that  is  to  sav,  in  trust  as  the  settler  shall  by  deed  or  will 
appoint,  and  in  default  of  appointment  to  the  three  persons  who 
were  to  benefit  by  it.  It  cannot  be  supposed  that  this  gentleman 
had  studied  the  last  Wills  Act,  so  as  to  be  aware  that  he  had  at 
one  and  the  same  time  executed  a  settlement  and  revoked  it. 
He  could  not  have  supposed  that  by  a  previous  will  he  had  also 
executed  the  power  in  the  settlement  he  was  then  making,  but 
this  would  be  the  effect  of  the  Wills  Act,  which  provides  that 
a  general  bequest  of  property  shall  be  held  to  include  all  pro- 
perty over  which  the  testator  has  a  power  of  appointpient,  and 
also  that  the  will  shall  speak  from  the  death  of  the  testator.  In 
construing  a  will,  however,  the  act  provides  that  that  shall  be 
the  eflFect  unless  a  contrary  intention  shall  appear.  If  ever  there 
was  a  contrary  intention  apparent,  it  certainly  is  so  in  this  case, 
and  the  evidence  makes  it  conclusive  that  the  testator  never  in- 
tended the  will  to  be  an  execution  of  the  power.  The  words  of 
the  power  are,  that  the  property  shall  be  held  upon  such  trusts 
as  the  settler  "  shall"  by  deed  or  will  appoint,  and  this  must 
necessarily  point  to  a  future  will,  and  not  to  a  will  already  matde 
which  could  not  be  a  will  which  shall  be  made. 

This  question,  however,  is  not  devoid  of  authority.  In  the 
case  of  moss  v.  Barter  (*)  certain  property  was  settled  as  the 
settler  *should  by  deed  or  will  appoint,  and  in  default  of  [270 
appointment  to  himself  for  life,  and  then  to  other  persons.  He 
afterwards  executed  an  appointment  by  deed  of  part  of  the  fund 
and  confirmed  the  trusts  of  the  settlement  as  to  the  remainder. 
He  then  made  a  will,  and  gave  all  his  personal  estate  not  other- 
wise eflFect ually  disposed  of,  and  it  was  held  that  the  settler  had 
sufl&ciently  expressed  an  intention  not  to  affect  the  unappointed 
property  comprised  in  the  settlement.  You  must,  for  the  pur- 
pose of  ascertaining  the  intention  of  the  testator,  incorporate 
the  will  with  the  settlement,  and  then  the  recitals  in  the  settle- 
ment make  it  manifest  that  the  will  was  not  intended  to  be  an 
execution  of  the  power. 

Mr.  HigginSy  Q.O.,  and  Mr.  Law^  for  some  of  the  legatees  un- 
der  the  will,  supported  the  view  taken  by  the  petitioner. 

Mr.  Glasse^  Q.C.,  and  Mr.  D.  Jones^  for  other  le^tees  under 
the  will,  declined  to  argue  the  case  against  the  petitioner. 

Mr.  Ince,  for  Caroline  Ruding  one  of  the  cesiuis  que  trust  under 
the  will. 

0)  2  Sin.  &  Giff.,  458. 
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Mr.  Cb&,  Q.C.,  and  Mr.  Skebbeare,  for  the  trustees : 
As  some  of  the  legatees  under  the  will  are  abroad,  and  their 
consent  cannot  be  obtained,  we  must  submit,  in  opposition  to 
the  petition,  that  whatever  might  have  been  the  intention  of 
J.  C.  Ending  the  law  is  clearlv  against  the  petitioner.  It  may 
possibly  be  a  hard  case,  but  this  must  not  induce  the  Court  to 

Sut  a  wrong  construction  upon  the  Act  of  Parliament,  which  is 
istinct.  The  24th  section  of  the  Act  (1  Vict.  c.  26)  makes  the 
will  speak  from  the  death  of  the  testator ;  and  the  27th  section 
enacts  that  a  general  devise  includes  a  power  unless  a  contrary 
intention  appears  by  the  will.  At  the  time  this  testator  made 
his  will  he  certainly  intended  everything  he  had  to  pass  by  the 
will,  and  no  such  contrary  intention  as  the  act  requires  appears 
upon  the  will  itself.  The  Court  cannot  look  to  circumstances 
outside  the  will  for  the  purpose  of  construing  it,  much  less  can 
it  regard  circumstances  which  took  place  after  the  date  of  the 
will  to  show  what  might  have  been  the  intention  of  the  testator 
had  be  made  his  wiU  at  a  subsequent  period.  The  testator 
271]  niifi^ht  very  possibly  *have  intended  to  revoke  the  settle- 
ment, fie  must  be  taken  to  have  known  the  law  which  made 
his  will  an  execution  of  the  power.  Instead,  therefore,  of  exe- 
cuting a  separate  instrument  he  allowed  his  will  to  stand  unal- 
tered, for  the  purpose  of  effecting  his  intention  without  furtht»r 
trouble. 

The  question  in  Moss  v.  Hdrier  (*)  was  totally  different  from 
this.  There  there  was  a  settlement  subject  to  a  general  power 
of  appointment  in  the  settlement  in  the  settler,  and  this  having 
been  made  in  1858,  the  settler  made  his  will  in  1862,  and  by 
that  will  you  see  an  intention  expressed  that  it  should  not  ope- 
rate as  an  execution  of  the  power  over  the  unappointed  property-. 
The  case  was  decided  upon  a  contrary  intention  appearing  in 
the  will  itself.  In  SiiUman  v.  Weedon  (*),  where  property  was 
settled  as  the  settler  should  appoint  b^  deed  or  win,  to  be  exe- 
cuted in  manner  therein  mentioned,  it  was  held  that  the  will, 
though  made  before  the  settlement,  was  a  good  execution  of 
the  power.  A  similar  decision  was  made  in  Patch  v.  Shore  (*) 
and  m  Cqfield  v.  PoUard  (*) ;  and  in  Hodsdon  v.  Dancer  (*),  where 
the  will  was  made  in  1845,  and  in  1849  certain  real  estate  was 
settled  to  such  uses  as  the  testator  should  by  will  appoint,  it  was 
held  that,  upon  the  true  construction  of  the  24th  and  27th  sec- 
tions of  the  Wills  Act,  the  disposition  by  the  prior  will  was  a 
good  execution  of  the  power  contained  in  the  subsequent  settle- 
ment. The  principle  is  well  expressed  in  the  case  of  Seriven  v. 
Sandom  (•).    The  Court  cannot  decide  in  opposition  to  these  au- 

(»)  2  Sm.  &  Giff.,  458.  (^  2  Dr.  &  8m.,  589.  (•)  16  W.  R,  1101. 

O  16  Sim.,  36.  O  3  Jur.  (N.S.),  1208.  (•)  2  J.  &  H.,  748. 
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thoritiesy  but  must  hold  the  will  to  be  a  good  execution  of  the 
power  in  the  settlement. 

[They  also  cited  Bush  v.  Cowan  (*),  in  which  the  Master  of 
the  Bolls  made  observations  upon  moss  v.  HarteVj  and  Lord  St. 
Leonards  on  Powers  (*).] 

Sir  R.  Malins,  V.C.  : 

This  case  is  certainly  not  free  from  difficulty;  but  upon  the 
whole  I  come  to  the  conclusion  that  the  settlement  remains  in 
force.  I  cannot  receive  parol  evidence  to  show  the  intention 
of  *the  testator  in  executing  his  will,  but  in  order  to  put  [272 
a  construction  upon  the  instruments  which  he  executed,  namely, 
ihe  will,, and  the  voluntary  settlement  in  question,  I  can  look 
at  all  the  surrounding  circumstances  to  see  as  well  as  I  can  what 
was  the  intention  of  the  testator  in  executingthose  instruments. 

It  appears  by  the  evidence  that  Borers  Iludi off  was  at  one 
time  a  man  of  good  property,  but  having  lost  it  all  he  had  no 
means  of  providing  for  his  two  illegitimate  children.  There  is 
the  affidavit  of  the  mother  of  one  of  the  children,  which  is  not 
attempted  to  be  contradicted,  showing  the  promise  which  was 
made  oy  J.  C.  Buding.  Rogers  Buding  died  in  August,  1856. 
John  Clement  Buding  made  his  will  on  the  2d  of  December, 
1857,  and  by  that  will  no  provision  was  made  for  the  illegiti* 
mate  children  of  his  brother. 

Upon  the  general  question  I  intend  to  raise  no  doubt  that  a 
will  containing  a  general  bequest  of  property  under  the  27th 
section  of  the  WiUs  Act  passes  all  property  which  the  testator 
has  at  the  time  of  hiB  death,  including  all  the  property  over 
which  he  has  a  general  power  of  appointment,  wLether  the 

Ssneral  power  was  created  before  or  after  the  date  of  the  will, 
pon  that  subject  I  must  be  understood  as  not  raising  the 
slightest  doubt 

Five  weeks  after  the  date  of  the  will,  that  is,  on  the  6th  of 
January,  1858,  J.  C.  Buding  executed  the  settlement  in  pur- 
suance, I  take  it  to  be  perfectly  clear,  of  the  engagement  which 
he  had  entered  into  with  his  brother,  the  solemn  promise  which 
he  had  given  his  dying  brother. 

On  the  6th  of  January,  1858,  then,  Mr.  J.  C.  Buding  must 
be  considered  as  knowing  that  he  had  made  a  will  by  which  he 

Skve  all  his  property  to  we  le^timate  children  of  his  brother, 
e  knew,  therefore,  that  if  this  will  operated  as  an  execution 
of  this  power,  and  be  had  died  the  day  after  the  execution  of 
this  instrument,  his  will,  which  was  executed  five  weeks  before, 
would  absolutely  have  taken  away  that  very  provision  which  he 
had  made  for  these  children  of  his  brother.    Now  could  he 

Essiblv  have  intended  that  ?    I  must  attribute  to  him  the  kuow- 
Ige  that  the  will,  if  it  remained  unaltered,  would  come  into 
e)  82  B»y.,  828.  0  8*1^  Ed.,  p.  805,  ?'  * 
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operation,  and  he  knew.that  if  that  will  took  effect  his  "brother's 
legitimate  children  would  take  everything.  Athough  it  is  per- 
fectly true  that,  as  a  general  rule,  under  the  words  of  the  Act, 
273]  ft  general  *bequest  will  pass  all  property  over  which  a  tes- 
tator has  a  general  power  of  appointment,  yet  I  think  there  is 
nothing  in  the  Wills  Act  which  prevents  the  Court  looking  at 
all  the  surrounding  circumstances,  and  seeing  whether  it  is  pos- 
sible to  say  that  the  testator  could  intend  his  will  to  have  that 
operation.  Now,  knowing  that  his  will  would  pass  all  his  pro- 
perty, am  I  not  bound  to  decide  that  by  this  settlement  he  in- 
tended  to  take  something  out  of  the  operation  of  his  will  ?  If 
he  intended  to  take  out  of  his  will  the  property  comprised  in  this 
deed,  then  all  is  perfectly  rational.  Can  I  arrive  at  that  coii- 
clusion  ?  The  letter  the  testator  wrote  to  Mrs.  Perette  seems 
to  corroborate  the  view  I  take  of  the  case,  that  although  he  in- 
tended to  reserve  the  power  of  revoking  the  trusts  of  the  settle- 
ment, it  was  his  intention  to  execute  the  power  which  he  was 
to  have  either  by  a  deed,  which  would  necessarily  be  executed, 
afterwards,  or  by  a  will,  which  was  not  to  be  a  will  already  exe- 
cuted, but  a  will  which  he  might  thereafter  execute.  The  cases 
which  have  been  cited  of  StUlman  v.  Weedon  (*),  OifieMv.  PoUard  (*), 
Patch  V.  Shore  ('),  and  Hodsdon  v.  Dancer  (*),  were  all  cases  totally 
different  from  the  present,  where  the  effect  was  not  to  defeat 
anything  the  testator  had  shown  a  deliberate  intention  of  doing, 
and  which  would  remain  undone  except  by  some  subsequent 
act ;  but  they  were  cases  proceeding  upon  the  doctrine  that  a 
bequest  in  a  general  form,  in  the  absence  of  such  extraordinary 
circumstances  as  exist  in  this  case,  will  operate  as  an  execution 
of  a  power  whether  it  come  before  or  after  the  making  of  a  will, 
whetner  created  by  a  different  person  or  by  the  testator  himself. 
But  here  I  come  to  the  conclusion  that  it  was  the  intention  of 
the  testator  to  take  this  out  of  his  will  because  he  knew  that  by 
his  will  he  had  disposed  of  all  his  property.  The  recital  in  the 
settlement  and  the  evidence  of  the  person  who  nursed  Rogers 
Buding  in  his  last  illness  afford  the  strongest  proof  of  this  in- 
tention. Is  it  not  the  duty  of  the  Court,  if  it  can  possibly  see 
any  rational  way  of  getting  out  of  the  strict  rule  of  law  in  such 
a  case  as  this,  where  the  intention  is,  beyond  doubt,  to  di* 
so  ?  Mr.  Glasse,  representing  members  of  the  family,  very  pro- 
perly did  not  argue  the  case.  Mr.  Cole,  I  am  sure,  would  hav 
2740  taken  the  same  view  if  he  had  not  *repre8ented  person- 
abroad  who  are  incapable  of  binding  themselves ;  but  under  the 
circumstances  it  was  his  duty  to  say  all  that  could  be  said  for 
them.  I  think  it  is  perfectly  clear  that  to  set  aside  this  settle- 
ment would  defeat  the  testator's  intention ;  and  I  come  to  the 

0)  16  Sim..  26.  (»)  2  Dr.  &  Sim.,  589. 

C)  8  Jut.  (N.8.),  1203.  (*)  16  W.  R.,  1101. 
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conclusion  I  do,  on  the  particular  circumstances  of  this  case.  I 
am  bound  to  say  now  that  I  do  not  think  I  am  going  one  title, 
further  than  Vice-Chancellor  Stuart  did  in  Moss  v.  Hurler  (^), 
where  he  saw  that  the  intention  would  be  effected  by  the  con- 
struction put  upon  the  will.  The  words  there  were  "  not  other- 
wise disposed  of  in  this  my  will,"  and  the  Vice-Chancellor  went 
rather  far  in  coming  to  the  conclusion  that  it  meant  '^  not  other- 
wise disposed  of  by  another  instrument"  I  am  fortified  in  that 
view  by  the  passage  read  from  Lord  St.  Leonards'  Treatise  on 
Powers  (*),  where,  after  citing  Moss  v.  Hartery  he  says  —  what  I 
entirely  concur  in  — "  The  case  is  not  without  difficulty,  but 
where  the  property  is,  as  in  this  case,  settled  by  the  testator 
himself  upon  others  in  defeult  of  any  appointment  by  him  under  ^ 
his  power,  it  would  seem  to  require  some  indication  of  an  in-  ' 
tention  by  him  to  defeat  his  settlement  in  order  to  hold  a  gene- 
ral gift  in  his  will,  which  can  be  satisfied  by  other  property,  to 
be  an  execution  of  his  power." 

I  think,  therefore,  in  this  case,  where  the  testator  has  shown 
so  deliberate  an  intention  to  settle  property  upon  others,  under 
the  very  peculiar  circumstances  of  this  case  it  is  m^  duty,  in 
accordance  with  that,  to  come  to  the  conclusion  that  it  requires 
some  strong  circumstances  to  lead  to  the  opinion  that  he  in- 
tended a  will  already  made,  which  if  he  had  died  an  hour  after 
the  settlement  was  executed  would  have  entirely  defeated  the 
settlement,  should  have  that  effect.  I  think  I  put  the  right  in- 
terpretation upon  his  acts,  looking  at  all  the  surrounding  cir- 
cumstances and  the  contents  of  the  deed,  in  coming  to  the 
conclusion  that  what  he  intended  when  he  reserved  a  general 
power  by  the  settlement  was  that  it  was  to  be  exercised  by  a 
will  thereafter  to  be  executed  and  not  by  a  will  already  executed. 
Upon  these  grounds,  I  decide  that  the  settlement  of  1858  re- 
mains in  full  force,  and  that  the  general  power  contained  in  it 
was  not  executed  by  the  will  of  the  2d  of  December,  1857. 

It  further  appears  that  the  testator  having  died  in  1860,  this 
♦interpretation  of  the  settlement  was  acted  upon  by  all  [275 
parties  for  twelve  years. 

The  order  will  be,  the  Court  being  of  opinion  that  the  will 
of  the  2d  of  December,  1857,  did  not  execute  the  power  con- 
tained in  the  settlement  of  the  6th  of  January,  1858,  order  pay- 
ment accordinglv. 

The  costs  of  all  parties  must  be  paid  out  of  the  fund,  and  the 
residue  divided  in  thirds. 

Solicitors  for  the  Petitioner :  Messrs.  Johnston  ^  Jackson. 

Solicitors  for  the  Respondents :  Mr.  A.  T.  Cox. ;  Messrs.  Vcmr 
derconij  LaWy  ^  Co. 

0  2  Sm.  &  Giffi,  469.  O  8th  Ed.,  pp.  805, 806. 
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HOOEB  V.  PIPBR. 

[Law  Reports,  14  Equity  Gaoee.  278.] 

1871  T.,  119. 

Winding-up — Oo^  of  lAqutdation — Personal  Liability  of  Liquidator, 

A  liquidator  appointed  under  a  resolution  to  wind  up  voluntarily  is  not  per- 
sonally responsible  to  the  solicitor  employed  by  him  in  the  a&irs  of  the  liqaidiu 
tion  for  any  of  the  costs  of  such  liquidation. 

Adjourked  summons  upon  a  claim  by  Messrs.  Hooke  &  Street, 

solicitors,  for  their  bill  of  costs  against  the  estate  of  Joseph 

^Trueman,  deceased,  one  of  the  directors  and  the  chairman,  and 

'also  one  of  the  liquidators  under  a  voluntary  liqaidation  of  the 

Madras  Coffee  Company,  Limited : 

(a).  In  relation  to  winding  op  the  company  and  proceedings 
before  the  liquidators,  under  the  resolution  to  wind  up  volan* 
tarily. 

(6).  Costs  of  directors  in  opposing  a  petition  to  wind  up  under 
the  direction  of  the  Court,  with  costs  of  action  for  recovery  of 
papers  of  the  company. 

(c).  Costs  in  Chancery  suit  of  ^yner  v.  Madras  Ooffee  Chmpany 
and  the  directors,  Trueman,  Cockerell,  Holland,  and  Hills. 

The  company  was  formed  in  1861,  and  from  1866  Trueman, 
who  was  one  of  the  original  subscribers  and  directors,  acted  as 
chairman.  Mr.  Hooke,  of  the  firm  of  Hooke  &  Street,  solicitors, 
was  a  shareholder  (ftilly  paid-up),  and  the  business  on  behalf 
of  the  company  in  respect  of  which  the  present  claim  was  made 
began  in  November,  1867. 

In  December,  1868,  Hooke  was  instructed- by  Trueman  to 
call  a  meeting  to  consider  a  proposition  for  winding  up  volun- 
tarily, and  forming  a  new  company  to  purchase  the  estates  of 
the  company  in  India.  The  proposition  fell  through,  from  the 
presentation  of  a  petition  for  a  compulsory  winding-up  by  Ray- 
ner,  a  former  manager  of  the  company,  and  others.  The  peti- 
tion, which  was  opposed  on  behalf  of  the  directors,  was  dismissed 
with  costs.  A  bill  was  soon  afterwards  filed  by  Bayner  against 
279]  th^  company  and  the  directors  *personaHy,  to  establish 
his  claim  and  to  restrain  the  sales  of  the  estates  to  the  proposed 
new  company.  On  being  informed  by  Hooke  of  the  filing  of 
this  bill,  Trueman  wrote  to  him  on  the  20th  of  February,  1869  : 
"  I  am  much  obliged  by  your  note  of  yesterday ;  and  I  now 
request  and  authorize  you  to  act  on  my  behalf  with  rerard  to 
the  matter  therein  mentioned ;  "  and  again,  on  the  1st  of  March, 
1869 :  "  I  suppose  we  must  now  fight  Rayner  to  the  death,  aa 
he,  or  rather  nis  advisers,  do  not  seem  amenable  to  reason." 
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The  bill  was  ultimately  dismisaed  with  costs.  On  the  22d  of 
March,  1869,  a  resolution  for  a  voluntary  winding-up  was  passed 
and  confirmed,  and  Messrs.  Trueman  and  Eimber  were  ap- 
pointed liquidators.  Under  th^  liquidation  Rayner  brought  in 
a  claim,  which  was  contested  by  the  liquidators  and  disallowed. 
On  the  2d  of  May,  1871,  Trueman  died. 

No  proceedings  has  been  taken  under  the  liquidation  since 
Trueman's  death,  there  being  no  uncalled  capital  and  no  assets 
or  funds  to  meet  the  expenses  of  further  proceedings. 

After  Trteman's  deatn,  his  three  co-directors  had  agreed  to 
pay  sums  amounting  to  JS180  towards  Messrs.  Hooke's  bill  of 
costs,  leaving  a  balance  of  over  £800  to  be  recovered  from 
Trueman's  estate.  The  executors  of  Trueman  objecting  to  pay 
more  than  was  paid  by  the  other  directors,  Messrs.  Hooke  & 
Street  had  commenced  a  suit  by  summons  for  the  purpose  of 
recovering  their  bill  of  costs  from  the  estate  of  Trueman,  and 
their  claim  now  came  on  by  adjournment  from  Chambers. 

The  material  question  was,  whether  the  estate  of  Trueman 
was  liable  for  the  costs  of  the  liquidation  as  distinguished  from 
the  costs  of  opposing  the  petition  for  a  compulsory  winding  up 
and  the  costs  of  defending  the  suit  against  the  company  and  the 
directors  personally,  in  respect  of  which  Trueman  had  given  a 
retainer  to  Hooke. 

Mr.  Mackesm^  Q.C.,  and  Mr.  Dauney/m  support  of  Mr.  Hooke's 
claim,  contended  that  Ti-ueman's  estate  was  primarily  liable  for 
the  costs  of  the  business  done  for  the  company,  and  for  which, 
as  one  of  the  directors  personally  interested,  he  had  given  a 
written  retainer.  The  costs  of  the  liquidation  were  covered  by 
that  retainer,  and  could  not  be  distinguished  from  the  costs  of 
resisting  the  *petition  to  wind  up  and  defending  the  suit  [280 
against  the  conopany  and  the  directors  personally. 

[They  cited  In  re  Massy  (*)  Companies  Act,  1862,  sect.  144.] 

Mr.  Kajfy  Q.C.,  and  Mr.  Marieriy  for  the  representatives  of 
Trueman : 

Liquidators  cannot  be  made  personally  responsible  for  any  of 
the  costs  of  the  liquidation.  They  are  not  trustees  for  creditors, 
so  as  to  exclude  the  operation  of  the  Statute  of  Limitations,  and 
the  assets  do  not  vest  in  them,  but  the  property  remains  in  the 
company,  subject  to  the  control  of  the  Court  exercised  as  a  rule 
through  the  liquidator :  In  re  General  HoUing  Stock  Company  (^. 
Even  assuming  that  any  liabilitv  attached  to  them  personally. 
Trueman  was  not  the  sole  liquidator,  and  it  is  a  bare  joint  lia- 
bility which  will  not  survive,  and  no  creditor's  suit  can  b« 
maintained  against  the  estate  of  one  of  the  liquidators  after  his 
Q)  Law  Rep.  9  Eq.,  867.  O  20  W.  R.,  621. 

3  Eno.  Rbp  94 
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death :  Clark  v.  Bickers  (*) ;  Richardson  v.  Horton  (*) ;  Bawston 
V.  Parr  (*) ;  Other  v.  Iveson  (*).  In  any  case  the  surviving  liqnida- 
tor  is  a  necessaryjparty,  and  the  |claim  cannot  be  entertained 
in  his  absence :  JBuls  v.  M^Bae  {F), 

[Thev  also  cited  In  re  Audley  Hall  OoiUm  Spinning  Oompang  (*) ; 
In  re  marJhorcugh  CM)  Company  (J)."] 

Mr.  Mackersony  in  reply. 
Sir  Jambs  Bacon,  Y.C.,  after  stating  the  question,  continued  : 

As  to  the  retainer,  it  is  unquestionable  that  Messrs.  Hooke  & 
Street  were  retained  by  Mr.  Trueman  personally  as  his  solicit- 
ors in  his  character  of  defendant  to  the  suit  of  Bayner  v.  Madras 
Coffee  Company^  Limiiedy  and  for  all  the  costs  so  incurred  his 
estate  is  liable.  The  question  about  the  winding  up  petition 
is  somewhat  different,  and  rather  more  difficult.  When  the 
281]  petition  was  presented  *it  was  resolved  to  oppose  it,  and 
opposed  it  was  for  the  company,  but  it  was  also  opposed  for  Mr. 
Trueman,  who  writes  in  M!arch,  1869  :  "  We  must  fight  Rayner 
to  the  death.''  Counsel  was  applied  to,  and,  in  consequence  of 
his  advice,  a  separate  brief  was  delivered.  For  so  much  of  the 
business  Messrs.  Hooke  &  Street  have,  I  think,  a  charge  against 
Mr.  Trueman's  estate,  whatever  the  amount  may  be.  As  to  the 
charges  for  the  liquidation,  there  is  no  ground  upon  which  Mr. 
Trueman's  estate  can  be  charged  with  any  part  of  them..  I  take 
the  meaning  of  the  winding  up  Acts  to  be,  that  when  there  is 
a  voluntary  liquidation  by  resolution  of  the  company,  and  a 
liquidator  is  appointed,  the  only  effect  is  to  displace  the  direc- 
tors, and  to  put  into  the  hands  of  the  liquidator  the  winding-up 
which  has  been  resolved  upon,  but  still  as  the  agent  of  the  com- 
pany, having  no  personal  interest,  but  merely  to  execute  what- 
ever is  necessary  in  order  to  effect  the  winding  up,  and  that 
there  is  nothing  in  the  nature  of  the  transaction  upon  which  the 
liquidator  can  be  said  to  incur  any  personal  responsibility.  It 
is  clear  to  me,  bevond  the  possibility  of  doubt,  that  he  never 
does  incur  any  liability;  that  it  is  not  his  intention,  nor  the  in- 
tention of  any  solicitor  whom  he  employs  in  that  business,  ever 
to  assert  that  there  did  exist  any  personal  liability  between  them. 
The  business  of  the  liquidator  is  to  realise  and  administer  the 
assets :  if  there  are  enough,  well  and  good ;  if  not  enough,  people 
must  go  unpaid.  The  solicitor  knows  that  that  is  the  end  and 
object  of  the  appointment  of  the  voluntary-  liquidator.  The 
liquidator  has  no  interest  in  the  matter,  except  simply  for  his 
remuneration,  which  is  to  come  afterwards ;  he  has  no  right  or 

(»)  14  Sim.,  689.  (♦)  8  Drew.,  177. 

O  6  Beav.,  185.  O  9  Hare,  297. 

O  8  Ruaa.,  424, 589.  (•)  Law  Rep.  6  Eq.,  245. 

O  Law  Sep.  6  Eq.,  519. 
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interest  in  any  particle  of  the  assets  he  is  to  realise,  receive,  and 
distribute,  and  to  do  the  best  he  can  with  ;  and  the  solicitor  un- 
dertakes the  employment  with  a  perfect  knowledge  on  the 
subject.  The  Act  of  Parliament  which  provides  that  the  funds 
of  the  company,  the  assets,  shall  be  the  source  from  which  thp* 
payment  shall  be  made  does  not  in  terms  contemplate  the  possi- 
bility of  the  assets  being  insufficient,  nor  was  it  necessary^ that  it 
should,  because  if  that  happens  somebody  must  go  unpaid.  The 
clause  referred  to  (sect  144)  points  out  the  order  and  degree  in 
which  the  costs  and  other  charges  shall  be  paid,  putting  the  re- 
muneration of  the  official  liquidator  last.  Upon  the  reason, of 
the  thing,  upon  the  terms  of  the  Act  of  Parliament,  in  my  onin- 
ion,  no  *doubt  can  possibljr  exist.  The  case  cited,  In  re  [282 
Massey  Q  in  my  opinion  disposes  of  the  matter  conclusivelv. 

[His  Honour,  after  referring  at  length  to  that  case,  and  the 
judgment  of  Lord  Romilly,  continued :] 

I  take  that  case,  then,  to  have  decided,  in  the  plainest  man- 
ner possible,  that  the  credit  is  given  to  the  assets ;  that  an  offi- 
cial liquidator  incurs  no  personal  liability,  except  by  means  of 
some  contract,  and  that  the  solicitor  is  entitled  to  be  paid  out 
of  the  assets  of  the  company,  whether  the  liquidator  is  dead  or 
alive.  His  exertions  entitle  him,  when  there  are  assets,  to  be 
paid  every  farthing  of  the  costs  that  have  been  incurred  in  the 
liquidation,  but  he  has  no  right  whatever  to  recover  costs  against 
the  liquidator.  His  only  right  *'^inst  the  liquidator  is,  that 
he  is  entitled  to  be  paid  his  costs  m  priority  to  any  remunera- 
tion that  the  liquidator  might  otherwise  claim. 

With  these  observations,  I  think  it  is  fair,  under  the  circum- 
stances, that  the  claim  made  a^inst  Trueman's  estate  should 
be  changed  in  some  shape.  A  bill  of  costs  should  be  made  out 
which  should  contain  no  items  for  which  Mr.  Trueman  was  not 
liable,  or  for  which,  if  he  were  now  alive,  the  solicitors  could 
not  bring  an  action  against  him  personally.  For  all  that  they 
have  done  for  him  personally  they  are  entitled  to  be  paid  out 
of  his  estate  ;  all  that  they  have  done  for  him  merely  in  his  ca- 

?acity  of  a  director  they  have  no  claim  for  against  his  estate, 
'he  defence  to  the  Chancery  suit,  and  the  opposition  to  the  peti- 
tion for  winding  up,  are  matters  which,  when  the  costs  come  to 
be  taxed,  will  oe  properly  within  the  province  of  the  taxing 
master.  But  as  to  the  costs  of  the  winding  up,  I  am  of  opinion 
that  the  claim  is  wholly  without  any  foundation,  and  that  Messrs. 
Hooke  &  Street,  the  solicitors,  are  entitled  to  claim  nothing 
personally  against  the  estate  of  Mr.  Trueman  in  respect  of  any 
business  done  for  Mr.  Trueman  from  the  time  when  he  was  ap- 
pointed one  of  the  two  liquidators. 

P)  Law  Rep.  9  Eq.,  867. 
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The  matter  will  be  referred  back  to  Chambers,  with  an  inti- 
mation of  opinion  that  Mr.  Trneman's  estate  is  liable  for  the 
costs  of  his  personal  defence  of  the  snit  and  his  personal  opposi- 
tion to  the  petition  to  wind  np,  bat  not  for  any  other  part  of 
such  defence  or  opposition,  nor  for  any  of  the  costs  of  the  so- 
licitors in  the  winding  up,  nor  costs  of  business  of  the  company. 

283]  •  *June  26.  A  difficulty  having  arisen  before  the  regis- 
trar in  drawing  up  the  minutes  of  the  order,  the  case  was  apdn 
brought  before  the  Court,  and  in  the  result  the  following  direc- 
tions were  given : 

1.  That  the  estate  of  Trueman  is  liable  to  the  costs  of  the  per- 
sonal defence  to  the  suit  of  Banner  v.  Madras  Coffee  Company  on 
his  separate  retainer  referred  to  in  the  affidavit  of  Hooke,  and 
is  not  liable  for  any  other  costs  of  defence  to  the  said  suit. 

2.  That  the  estate  is  liable  for  testator's  costs  of  his  personal 
opposition  to  the  petition  to  wind  up  the  company  compulsorily, 
and  is  not  liable  for  any  other  costs  of  the  opposition  to  such 
petition  (*) ;  is  liable  to  the  costs  of  the  private  business,  if  any 
transacted  for  the  testator  personally  (*) ;  is  not  liable  for  any 
of  the  costs  of  the  business  of  the  company  or  for  any  of  the 
costs  of  the  liquidation  of  the  said  company. 

Solicitors :  Messrs.  Hooke  ^  Street;  Messrs.  Thomas^  HoUams. 

An  executor  or  administrator  is  per-  reversing  58  Barb.,  76 ;  MygaU  ▼.  WUbo^ 

sonally  liable  for  counsel  fees  or  other  45  N.  T.,  806 ;  and  so  a  guardian  ;  Batt- 

debt  he  incurs.  WUcox  w.  SmUh^  Barb.,  man  v.  TaUman,  2  Bob.^  385, 41  N.  Y. 

816;  Fmin  y.  Pmrin,41  N.  Y.,  815,  619. 


V.<J.B.  June  4, 12, 1872. 

PiSHKE  V.  WbBSTBE. 

[Law  Reports,  14  Equity  Oasea,  288.] 

1871  P.  14 

ITiK— G9n«frueei07»— ^&fla2ut0  Imterut-^Ind^wUe  Failure  of  Tmus  ^ 
BemoUnesB. 

Testator,  by  wiU  made  in  1821,  after  a  gift  of  leaseholds  to  his  daughter  K, 

gave  all  the  remainder  of  his  property  whatsoever  to  his  wife  D.,  the  income  to 
er  for  life,  and  at  her  death  unto  E.,  for  her  own  benefit  and  her  children,  oi 
:>ne  only  child  if  she  should  have  any  (all  that  was  given  to  E.,  being  for  her  own 
benefit,  and  not  to  be  subject  to  the  debts,  oontn^,  or  disposition  of  any  husband 
she  mieht  marry) ;  but  if  E.  should  die  without  issue  the  leaseholds  were  to  be 
enjoyed  by  D.  for  life,  and  at  her  death  to  his  sister  S.  for  her  life,  and  at  her 
death,  together  with  all  that  was  left  to  D.  for  her  life,  to  be  equally  divided  be- 
tween all  the  grandchildren  of  S. 
E.  died  without  having  had  a  child 

RM,  that  E.  was  entitled  absolutely  both  to  the  leasehold  specifically  be- 
queathed to  her  and  to  the  residue  given  subject  to  D.'s  life  interest,  and  that 
tne  limitations  over,  if  E.  "  should  die  without  issue,"  were  void  for  remoteaeos. 

Jambs  Nokbs,  by  his  will,  dated  the  20th  of  December,  1821, 
after  giving  certain  pecuniary  legacies,  proceeded  as  follows  : 
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"  I  give  unto  mv  daughter  Elizabeth  Harris  Nokes  all  my  two- 
"^third  shares,  right,  tide,  and  interest  in  a  leasehold  es-  [284 
tate  held  under  tne  governors  of  Christ  Hospital,  in  the  parish 
of  Saint  Leonard's,  Shoreditch,  Middlesex.  I  give  and  bequeath 
unto  my  wife  Elizabeth  Kokes  all  my  rights  und  title  to  an  in- 
come arising  from  the  purchase  of  land  tax  on  her  estates  in  the 
parish  of  Samt  Mary,  on  the  level  of  Romnev  Marsh,  and  in  the 
parish  of  Shoulden,  both  in  the  county  of  iient,  and  her  heirs 
for  ever.  I  give  unto  my  wife  Elizabeth  Nokes  all  my  house- 
hold goods,  ready  money,  and  whatsoever  is  found  in  my  house 
at  the  time  of  my  decease,  for  her  own  use  and  benefit,  all  the 
remainder  of  my  property,  freehold  and  leasehold  estates,  money 
in  the  funds,  or  of  whatsoever  description  it  may  be^  after  all 
my  just  debts  and  the  proving  of  this  my  will  are  paid ;  the 
rents  and  interest  unto  my  wife  Elizabeth  Nokes  for  her  lif. , 
and  at  her  decease  unto  my  daughter  Elizabeth  Harris  Kokes 
for  her  own  benefit  and  her  children,  or  one  only  child,  if  she 
should  have  any.  All  that  is  willed  unto  my  daughter  Eliza- 
beth  Harris  Nokes  to  be  under  herown  careandfor  herown  bene- 
fit, and  not  to  be  subject  to  the  debts,  engagements,  control,  or 
disposition  of  any  husband,  if  she  should  marry,  but  her  receipt 
to  be  a  sufficient  and  the  onlv  proper  discharge  notwithstanding 
her  coverture.  Now,  if  it  should  so  happen  that  my  daughter 
Elizabeth  Harris  Nokes  should  die  without  issue,  then  my  will 
is,  that  the  leasehold  estate  in  Shoreditch  shall  be  enjoyed  by 
my  wife  Elizabeth  Nokes  for  her  life,  and  at  her  decease  to  my 
sister  Sarah  Church  for  her  life,  and  at  her  decease,  together 
with  all  that  is  left  to  my  wife  Elizabeth  Nokes  for  her  life,  to 
be  equally  divided  between  all  the  grandchildren  of  my  sister 
Sarah  Church." 

The  testator  died  on  the  25th  of  February,  1825.  His  widow, 
Elizabeth  Nokes,  died  on  the  26th  of  October,  1837,  having,  by 
her  will,  appointed  Elizabeth  Harris  Nokes  sole  executrix  and 
residuary  legatee. 

Elizabeth  Harris  Nokes,  the  only  child  and  sole  next  of  kin 
of  the  testator,  was  married  in  the  testator's  lifetime  to  Thomas 
Rippon  (whom  she  survived),  and  died  oh  the  10th  of  November, 
1870,  without  having  had  issue. 

Sarah  Church,  the  testator's  sister,  died  on  the  2d  of  Febru- 
ary, 1825.  She  had  nineteen  grandchildren,  most  of  whom  wen> 
born  in  the  lifetime  of  the  testator. 

*The  plaintiff,  J.  C*  Fisher,  and  defendant,  Elizabeth  [285 
Webster,  as  executor  and  executrix  of  Mrs.  Rippon,  were  now, 
under  tlje  circumstances,  the  legal  personal  representatives  of 
the  testator.  The  question  in  the  suit  which  was  instituted  for 
the  administration  of  the  testator's  estate,  was  whether  Mrs. 
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Rippon  took  an  absolute  interest  in  the  testator's  residuary  es- 
tate, or  a  life  interest  only,  so  that  on  her  death  without  issue 
the  grandchildren  of  Sarah  Church  were  entitled,  in  which  ques- 
tion was  involved  that  of  whether  the  gift  over,  if  E.  H.  Ifokes 
should  die  without  issue,  was  void  for  remoteness. 

Mr.  BristowCy  Q.C.,  and  Mr.  R.  0.  Turner^  for  the  plaintiff. 

Mr.  Mdis,  Q.C.,  and  Mr.  Whiiehame,  for  Mizabeih  Webster, 
legal  personal  representative,  and  a  beneficiary  under  the  will 
of  Mrs.  Rippon : 

First :  The  eflFect  of  the  will  was  to  give  to  Elizabeth  Harris 
Nokes  and  her  children  an  immediate  estate  as  joint  tenants : 
NewiU  V.  NewiJl  (*) ;  De  WUte  v.  De  WUU  («).  Secondly :  The 
gift  over»upon  the  failure  of  issue  of  Elizabeth  Harris  ifokes  is 
void  for  remoteness,  and  she  took  the  absolute  interest,  as  in  the 
case  of  a  will  (as  this)  made  before  the  1st  of  January,  1838, 
such  a  bequest  over,  whether  of  real  estate  or  of  personalty,  is 
taken  to  mean  after  a  general  failure  of  issue,  and  is  not  con- 
fined to  a  failure  of  issue  at  the  death  of  Elizabeth  H.  Nokes : 
Candy  v.  Campbell  (')  (affirming  Campbell  v.  Harding  (*) ) ;  Benu* 
clerk  V.  Dormer  (*) ;  Pride  v.  l\)oks  (•) ;  Simmons  v.  &mmons  (^). 

Mr.  iSi^ans^ow,  Q.C.,  and  Mr.  Shebbeare,  for  the  grandchildren 
of  Sarah  Church,  contended  that  the  ^ft  to  Elizabeth  Harris 
Nokes  was  cut  down  to  a  life  interest,  with  remainder  to  her 
children,  by  the  subsequent  words,  if  she  ''  should  die  without 
issue  "  :  mason  v.  Clarke  (•) ;  Jeffery  v.  De  VUre  (•) ;  Frogyatt  v. 
WardeU  (*") ;  and,  secondly,  that  the  rift  over  was  not  too  re- 
286]  niote,  as  the  words,  if  *she  "  should  die  without  issue," 
must  be  construed  referentially,  having  regard  to  the  whole 
scope  and  object  of  the  will,  and  did  not  mean  a  failure  of  issue 
generallv,  but  were  confined  to  the  death  of  E.  H.  Nokes  with- 
out children  :  Robinson  v.  HvM  (") ;  Carmack  v.  Copous  (") ; 
Bryan  v.  Mansion  (*'). 

Mr.  Kay,  Q.C.,  and  Mr.  WarmingUm^  for  other  parties  in  the 
same  interest : 

Dving  without  issue  is  confined  to  a  failure  of  issue  at  the 
death  of  the  first  taker,  for  the  persons  to  whom  it  is  given 
over  were  then  in  existence,  and  life  estates  only  were  given  to 
them  :  Roe  v.  Jeffery  (**).  The  unwillingness  of  the  Court  to  ex- 
tend the  artificial  construction  of  an  indefinite  failure  of  issue 

0)  Law  Rep.,  7  Ch.,  258.  (")  17  Beav.,  126. 

O  11  Sim.,  41.  O  34  Ibid.,  296. 

(»)  2  a.  &  P.,  421.  («*)  8  De  G.  &  Sm.,  685. 

h  2  Ross.  &  My.,  890.  (")  ^  Beav.,  450. 


a 


)  2  Atk.,  808.  (»)  17  Ibid.,  897. 

)  8  De  e,  &  J.,252.  H  6  De.  G.  &  Sm.,787. 

O  8  Sim.,  23.  (")  7  T.  R.,  589. 
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to  a  gift  of  personal  estate  is  shown  by  the  different  construction 
aipplied  to  both  descriptions  of  property  in  the  same  sentence : 
Porih  V.  Cha'pnum  (*).  The  gift  must  therefore  be  construed  as 
giving  an  absolute  interest  to  E.  H.  Nokes,  subject  to  a  con- 
tinffent  executory  bequest  in  favor  of  Mrs.  Church's  grand- 
children to  take  effect  upon  the  event  which  has  happened  of 
the  death  of  E.  H.  Nokes  without  children  living  at  her  death  : 
Greenwood  v.  Verdon  (*) ;  Parker  v.  Birks  (*) ;  Cmsmann  v.  Colts- 
mann  (*) ;  Thompson  v.  Fisher  (*). 

Mr.  Ford,  for  other  parties,  referred  to  Daxoson  v.  Bourne  (•); 
Cormack  v.  Oopoits  (J). 

Mr.  Eddis,  in  reply : 

In  re  Rye's  Setilement  (•)  shows  that,  notwithstanding  Roe  v. 
Jefferyy  the  creation  of  life  estates  after  the  failure  of  the  issue 
would  not  be  sufficient  to  restrain  the  meaning  to  failure  of  issue 
at  the  death  of  the  first  taker:  Hawkins  on  Wills  Q.  The 
words  "  die  without  issue  "  must  have  their  legal  signification, 
that  is,  death  without  issue  generally,  unless  there  are  exf)res- 
sions  or  *circumstances  from  which  it  can  be  collected  [287 
that  they  are  used  in  a  more  confined  sense :  Barlow  v.  Salter  (*®). 

June  12.    Sir  James  Bacon,  Y.C.  : 

In  this  case  a  point  of  construction  arose  upon  the  will  of  the 
testator  James  iftokes,  dated  the  20th  of  December,  1821 ;  the 
question  being  whether  a  gift  over  after  the  death  of  his  daugh- 
ter Elizabeth,  without  issue,  &iled  as  being  too  remote. 
FHis  Honor,  aft^r  stating  the  will,  continued  :] 
The  testator  died  in  March,  1825,  leaving  his  widow  and  his 
daughter  surviving  him.  The  widow  died  in  1887,  and  the  daugh- 
ter in  November,  1870,  without  ever  having  had  a  child.  Sarah 
Church  had  nineteen  grandchildren,  and  tne  question  therefore 
lies  between  the  legal  personal  representatives  of  the  daughter 
and  the  grandchildren  of  Sarah  Church.  On  the  part  of  the 
daughter's  representatives  it  is  argued  that  the  gift  of  the  lease- 
hold in  Shoreditch  to  the  daughter  being  in  absolute  terras, 
there  can  be  no  doubt  as  to  the  interest  which  she  took  under 
that  bequest — that  the  gift  of  the  residue  after  the  death  of  the 
widow  "  for  her  own  benefit  and  her  children,  or  one  only  child 
if  she  should  have  any,"  would  have  created  a  joint  tenancy 
between  her  and  her  children  if  she  had  had  any,  and  that  in  the 
events  which  happened  she  became  entitled  absolutely  to  that 
residue;  and  this  being  so,  that  the  gift  over  if  she  should 

(»)  1  P.  Wma.,  663.  (•)  16  Beav.,  29. 

(«)  1  K.  &  J.,  74.  (')  17  Ibid..  89V.  402. 

(•)  1  K.  &  J.,  166.  (■)  10  Hare,  106,  111. 

O  Law  Rep.,  3  H.  L.,  121.  (•)  Page,  210. 

(•)  Ibid.,  10  Bq.,  207.  .     ni7Ve8.,479. 
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"  die  without  issue/'  is  void  for  remoteness,  and  her  absolute 
right  to  the  residuary  estate  of  the  testator  remains  unaffected. 
On  the  part  of  the  grandchildren  of  Sarah  Church  this  claim  is 
disputed,  and  it  has  been  argued  that  the  bequest  of  the  residue 
in  favor  of  the  daughter  and  her  children,  if  she  should  have 
any,  together  with  the  provision  for  her  separate  use,  plainly 
indicates  that  it  was  the  intention  of  the  testator  that  the  residue 
should  be  so  settled  as  to  ^ve  her  only  a  life  interest,  and  that 
the  Court  is  always  desirous  of  taking  hold  of  any  circumstance 
which  will  enable  it  to  give  effect  to  such  an  intention ;  and 
several  cases  were  referred  to  which  establish  that  principle. 
288]  It  was  further  insisted  that  the  gift  over  of  life  estates  *to 
the  testator's  widow  and  to  his  sister  prevented  the  limitation 
from  being  too  remote ;  and  upon  that  point  reliance  was  placed 
upon  Eoe  v.  Jeffrey  (^).  The  case  was  veiy  fully  and  ably  ar- 
gued, and  many  instances  were  referred  to  m  support  of  the  pro- 
positions laid  down  on  either  side. 

In  all  questions  of  construction,  the  only  safe  guides  to  their 
detennination  are  to  be  derived  from  the  decisions  which  have 
established  principles  clear  and  certain,  and  although  an  almost 
infinite  variety  of  cases  may  readily  be  found  in  which  some 
apparent  analogies  may  be  traced,  or  somewhat  similar  circum- 
stances are  presented,  nothing  would  be  more  dangerous  than 
to  adopt  them  as  establishing  or  interfering  with  the  rules  which 
have  affixed  certain  determinate  meanings  to  technical  expres- 
sions :  Towns  v.  Weniworih  (').  It  cannot  be  said  tbat  the  ques- 
tions which  are  here  raised  are  without  difficulty,  but  I  think 
the  difficulty  is  removed  by  the  cases  in  which  I  find  such  rules 
to  have  been  established  upon  authority  by  which  I  am  at  the 
same  time  directed  and  bound.  In  the  recant  case  of  NewiU  v. 
NewiU{^)^  the  Lord  Chancellor  had  to  deal  with  a  bequest  in  terms 
very  similar  to  those  which  occur  in  the  will  before  me,  the 
gift  being  to  the  testator's  wife  "  for  the  use  and  benefit  of  her- 
self and  of  all  my  children,"  The  suggestion  that  tlie  Court 
will  take  hold  of  slight  circumstances  for  the  purpose  of  effecting 
a  settlement  on  a  mother  and  her  children  was  the  principal 
subject  of  consideration. 

The  Lord  Chancellor  recognized  the  principle,  and  although 
not  wholly  approving  of  it,  expressed  no  unwillingness  to  adopt 
it  if  the  circumstances  of  the  case  had  required  it,  but  he  said, 
"  What  is  there  in  the  joint  tenancy  between  her  and  her  child- 
ren more  inconsistent  with  her  having  the  management  of  the 
whole  fund  than  there  is  in  a  tenancy  for  life  with  remainder  to 
her  children  ?" 

Nor  can  I  say  that  the  declaration  of  the  testator  in  the  pre- 

e)7T.B.,589.  0  U  Moo.  p.  C,  526  O  Law  Rep.,  7  Ch..  253. 
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sent  case,  that  such  interest  as  his  daughter  was  to  take  should  be 
protected  against  any  interference  by  her  husband,  had  the  eftect 
of  qualifying  or  diminishing  the  amount  of  that  interest,  or  as 
leading  to  the  conclusion  that  he  meant  anything  other  than  his 
words  *expre8s.  It  appears  to  me,  therefore,  clear  that,  ac-  [289 
cording  to  the  plain  construction  of  the  will,  the  daughter  of  the 
testator  was  entitled  absolutely,  as  well  to  the  leasehold  estate 
specifically  bequeathed  to  her  as  to  the  residue  of  the  testator's 
estate,  subject  only  to  her  mother's  life  interest.  The  other 
question  is  whether  the  gift  over  upon  her  dying  without  issue 
can  take  eflFect ;  and  upon  this  the  general  rule  of  law  is  too 
clear  to  be  disputed,  and  indeed  it  has  not  been  disputed  in  the 
course  of  the  argument.  In  Campbell  v.  Harding  (')  most  of  the 
leading  authorities  on  the  point  were  fully  examined  and  com- 
mented upon  by  the  Lord  Chancellor.  The  question  there  arose 
upon  a  will  by  which  the  testator  had  given  to  Caroline  Hard- 
ing a  share  of  stock,  "  but  in  case  of  her  death  without  lawful 
issue,  I  then  will  the  money  so  left  to  her  to  be  equally  divided 
betwixt  my  nephews  and  nieces  who  may  be  giving  at  that  time." 
The  will  further  contained  a  provision  for  her  maintenance, 
and  a  declaration  that  if  she  married  it  must  be  with  the  con- 
sent of  the  guardians  appointed,  and  the  property  to  be  solely 
settled  upon  herself  and  children.  The  Vice-Cnancellor  had 
decided,  upon  the  original  hearing,  that  Charlotte  Harding  took 
an  absolute  interest  in  the  stock,  and  that  the  bequest  over  being 
limited  after  a  general  failure  of  issue  was  void.  Upon  the 
hearing  of  the  appeal,  besides  the  arguments  derived  from  the 
will  that  the  testator  ought  to  be  held  to  have  directed  a  settle- 
ment, the  case  of  Roe  v.  Jeffery  (*)  was,  among  others,  relied 
upon.  That  case  is  spoken  of  by  Sir  E.  Sugden,  in  arguing  for 
the  respondent,  as  an  anomalous  case,  and  as  one  which  would 

gerhaps  hardly  be  followed  out  at  the  present  day.  The  Lord 
Ihancellor  examines  it  with  great  minuteness,  and,  without  im- 
pugning its  authority,  points  out  the  grounds  upon  which  the 
decision  there  might  be  supported  as  an  executory  devise,  and 
particularly  that  the  words  of  the  gift  over  there  were,  in  case 
the  first  taker  should  "  depart  this  life  and  leave  no  issue  "  a 
distinction  from  the  present  case  so  plain  as  to  prevent  the 
application  oi  Roe  v.  Jeffery,  even  if  the  weight  of  its  authority 
had  been  less  questionable  than  it  has  been  contended  to  be. 
The  decision  of  the  Vice-Chancellor  having  been  aflirmed  on 
this  appeal,  the  case  was  aft;erwards  carried  to  the  House  of 
Lords,  and  is  there  reported  under  the  title  of  Candy  v. 
*  Campbell  (').  In  the  judgment  there  given  (the  appeal  [290 
being  dismissed),  the  Lord  Chancellor  adheres  to  the  opmion 
0)  2  Ru8S.  &  My.,  390.  («)  7  T.  R.,  589.  C)  2  CI.  &  F.,  421. 

3  Eng.  Rep.  95 
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he  bad  expressed  in  the  Court  of  Chancery,  and  states  the  rule 
of  law  in  very  explicit  terms  (*).  "  The  law  was  formerly  doubt- 
ful as  applied  to  cases  of  tnis  description,  but  it  is  now  quite 
settled  that  if  a  gift  is  made  to  A,  and  on  failure  of  issue  or  if 
A,  die  witbout  issue,  then  to  E,  such  a  bequest  over,  whether 
it  be  of  real  estate  or  of  personalty,  being  taken  in  the  legal 
signification  of  the  terms  to  mean  after  a  general  failure  of  issue, 
a  failure  of  issue  at  any  time,  is  void  for  remoteness,  and  the 
absolute  interest  is  given  to  the  first  taker  unless  there  appears 
something  in  the  will  indicating  a  different  intention.  It  is  true, 
as  has  been  urged,  in  the  argument  at  the  bar,  that  you  are  not, 
in  construing  the  bequest,  restricted  to  that  part  only  of  the 
will;  but  you  may,  for  the  purpose  of  collecting  the  testator's 
intentions,  look  to  other  parts  of  it,  and  to  the  whole  context" 

]^ow,  in  this  state  of  the  authorities,  it  appears  to  me  that  the 
Court  has  nothing  to  do  but  to  apply  the  rule  of  law  which  is 
thereby  clearly  and  conclusively  established.  I  am  therefore  re- 
quired to  declare,  and  do  declare,  that  the  legal  personal  repre- 
sentatives of  the  testator's  daughter  are  entitled  to  that  residuary 
estate  which  has  teen  ascertained  by  the  proceedings  in  the 
cause. 

Solicitors :  Messrs.  Thompson  ^  Gfrotnn  ;  Mr.  WarmmffUnL 

O  2  a.  &  F.,  427. 


V.-C.W.  April  22, 28 ;  May  7, 1872. 

322^  *PiCKBRiNG  V.  Stephenson. 

[Law  Reports,  14  Equity  Cases,  822.] 

1871  P.  163. 

Turlcuh  Trading  Company— English  Direct&rs— Libel  — Chita— Pt^fmetUs  Uh 
trd  Vires — Injuneti<m, 

It  is  not  a  mere  canon  of  English  municipal  law,  but  a  great  and  broad  principle, 
which  must  be  taken  (in  the  absence  of  proof  to  the  contrary)  as  part  of  any  given 
system  of  jurisprudence,  tliat  the  governing  body  of  a  corporation  which  is  a 
trading  partner8nip — that  is  to  say,  the  ultimate  authority  within  the  society 
itself — cannot,  in  general,  use  the  funds  of  the  community  for  any  purpose  other 
than  those  for  which  they  were  contributed.  Therefore  the  special  powers  given 
to  such  ultimate  authority  —  whether  it  be  the  directors,  or  a  genenl  council,  or 
.  a  majority  at  a  general  meeting,  by  the  statutes  or  other  constituent  documents 
of  the  association  (however  absolute  in  terms)  —  are  always  to  be  construed  as 
subject  to  a  paramount  and  inherent  restriction  that  they  are  to  be  exercised  in 
subjection  to  the  special  purposes  of  the  original  bond  of  association. 

English  directors  of  a  foreign  railway  companv,  which  was  subject  to  Turkish 
law  (as  to  which  there  was  no  evidence  before  the  Court),  were  restrained  from 
applying  the  funds  of  the  company  in  the  further  payment  of  the  costs  of  a 
prosecution  for  libel  brought  by  them  against  a  person  who  had  acted  as  secretary 
to  a  committee  of  the  company ;  but  were  not,  under  the  circumstances  of  the 
case,  ordered  to  repay  the  amount  of  certain  of  the  costs  already  so  satisfied  by 
them 
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Motion  for  Deokke.  The  plaiutiiF  in  this  suit  was  a  holder  of 
600  shares  in  the  Ottoman  railway  from  Smyrna  to  Aidin,  of  his 
Imperial  Majesty  the  Sultan ;  and  he  filed  the  bill  in  the  suit  on 
behalf  of  himself  and  all  others  the  shareholders  of  the  company, 
except  such  as  were  defendants  thereto,  against  both  the  council 
of  administration  (or  directors)  of  the  company,  and  the  com- 
pany. 

The  company  was  created  by  a  concession  and  firman  of  the 
Sultan.  The  instruments  were  written  in  the  Turkish  language. 
The  concession  was  in  form  an  agreement  relative  to  the  rail- 
way from  Smyrna  to  Quzel  Hesar,  Aidin,  and  dated  in  the  year 
of  the  Hegira,  1273,  the  28d  Mouharrem,  which  corresponded 
with  the  year  1856,  the  28d  of  September.  It  was  made  between 
the  Turkish  Ministers  of  Foreign  Affairs,  of  Finance,  and  of 
Commerce  and  Public  Works,  of  the  one  part,  and  Mr.  Robert 
Wilkin,  as  the  *duly  authorized  attorney  for  Sir  Joseph  [323 
Paxton,  George  Wj'thes,  William  Jackson,  and  Augustus 
William  Rixon,  founders  of  the  company,  of  the  other  part.  The 
concession  contained  thirty  articles.  It  provided  (inter  alia) 
that  the  company  should  complete  their  main  line  of  railway, 
and  the  electric  telegraphs  by  the  side  of  it,  within  four  years 
from  the  date  of  the  firman;  that  Government  land  should  be 
given  to  the  company  on  the  title  of  a  gratuitous  lease;  that 
private  land  might  be  expropriated ;  for  royalties  on  coal  mines ; 
the  due  supply  of  materials ;  and  the  verification  of  expenditure. 
Further,  it  provided  that  (Art.  16)  the  sum  of  £24,000,  which 
represented  £2  per  cent,  on  the  capital  of  £1,200,000,  should  be 
deposited  as  security  for  all  the  clauses  of  the  agreement :  that 
(Art.  17)  the  railway  should  be  named  as  above,  and  be  placed 
under  the  high  supervision  of  the  Sublime  Porte,  in  order  that 
the  principles  of  the  concession,  and  the  general  laws  of  the 
empire,  might  be  maintained  and  respected :  that  (Art.  18)  the 
concession  should  enure  for  fifty  years,  with  certain  powers  of 
renewal ;  and  (Art.  19)  of  re-purchase  by  the  Turkish  govern- 
ment :  that  (Art.  20)  the  state  should  guarantee  to  the  company 
during  the  fifty  years  of  the  concession  interest  at  6  per  cent, 
per  annum,  upon  the  capital  employed  by  it,  until  it  reached  at 
the  highest  a  sum  of  £1,200,000  on  the  execution  of  its  works; 
that  if  the  capital  employed  was  less  than  that  amount,  the  state 
should  pay  the  interest  in  proportion,  but  not  beyond  that 
amount;  so  that  the  interest  annually  guaranteed  by  the  state 
^'ould  not  exceed  £72,000;  that  whenever  the  net  profits  of  the 
line  should  exceed  £7  per  cent,  on  the  guaranteed  capital,  the 
excess  sliould  be  divided  equally  between  the  company  and  the 
grivernment:  that(Art.  22)  no  concession  should  be  granted  for 
a   competing  line  without  the  consent  of  the  company  :  that 
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(Art  24)  the  company  should  obtain,  by  the  issue  of  Ehares,  the 
necessary  capital  for  the  construction  of  the  line,  reserving  a 
quarter  of  the  shares  for  the  subjects  of  the  Sublime  Porte,  at 
the  same  price  and  on  the  same  conditions  as  to  the  other  sub- 
scribers ;  and  that  such  of  the  shares  as  should  not  be  subscribed 
for  within  the  term  fixed  by  the  company,  should  return  to  the 
disposition  of  the  same:  that  (Art.  25)  the  company  should 
draw  up  its  statutes,  fix  general  tariff,  and  make  special  regn- 
324]  lotions  in  the  usual  manner,  ^submit  them  to  the  imperial 

government  for  its  approval,  and  put  them  in  operation  after 
aving  obtained  the  sanction  of  the  Sultan ;  that  the  company, 
as  a  body,  should  always  be  subject  to  the  existing  and  future 
laws  and  general  regulations  of  the  empire,  and  that  persona 
likewise  in  the  company's  service  should  be  individually  under 
the  protection  of  the  nations  to  which  they  belonged;  but  all 
civil  and  criminal  actions  brought  against  them  should  be  con- 
formable to  precedents  established  in  similar  cases.  The  firman 
was  dated  the  15th  day  of  the  month  Sefer-Ul-Khair,  of  the 
same,  year  1278,  which  corresponded  with  October,  1856.  It 
referred  to  the  parties  represented  by  Mr.  Wilkin,  as  persons 
well  known  in  England,  and  described  them  as  "  founders  of 
the  company  formed  in  London  "  for  the  construction  of  the 
railway;  and  it  ordained  that  the  company  should  form  itself 
under  the  name  of  Ottoman  company  for  the  fifty  years ;  and 
should  always  be  under  submission  to  the  laws  of  the  Sublime 
Porte,  and  placed  under  its  supervision. 

The  statutes  of  the  company,  which  were  also  in  the  Turkish 
language,  provided  {inter  aiia)  that  (Art.  1)  the  signitaries 
thereto  should  form,  under  the  authority  of  the  Sultan,  an 
anonymous  partnership,  which  should  exist  between  all  the  pro- 
prietors of  the  shares  issued  in  pursuance  of  those  presents : 
that  (Art.  2)  the  objects  of  the  company  should  be  (1)  the  con- 
struction and  working  of  the  railway,  wharves,  piers,  ware- 
houses, custom-house,  and  any  other  buildings  authorized  by  the 
imperial  concession  of  the  23d  of  September,  1856 ;  (2)  the  con- 
struction and  working  of  all  or  any  other  railways  in  the 
Turkish  empire,  which  might  be  thereafl;er  conceded  to  the 
company,  or  leased  or  bought  by  it ;  (3)  the  organization  and 
working  of  every  description  of  communication,  either  by  land 
or  water,  in  connection  with  the  railway ;  (4)  the  enjoyment 
and  working  of  all  lands,  mines,  forests,  machinery,  and  other 
things  then  or  thereafter  to  be  conceded  to  a  purchaser,  or 
leased  by  the  company :  that  (Art.  3)  the  seat  of  the  society 
should  be  at  Smyrna ;  that  the  capital  of  the  company  (which  by 
Art.  7  was  originally  fixed  at  £1,200,000,  represented  by  60,000 
shares  of  £20  each)  should  (by  an  additional  article  of  March, 
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1864,  Art.  1)  be  raised  to  £1,784,000;  and  by  Art.  2  be  divided 
into  shares  and  debentures  as  follows : 

*44,600  shares  of  £20,  representing 

Debentures  bearing 
and  that  of  the  £892 
held  as  a  first  application  for  the  redemption  of  £250,000  of  de- 
bentures, issued  bv  order  of  a  previous  convention,  and  repaya- 
ble on  the  1st  of  May,  1866 :  that  (Art.  8)  each  share  should 
give  a  right  to  a  proportionate  part  of  the  property  and  profits 
of  the  company :  that  (Art  9)  provisional  or  scrip  certificates 
of  shares  should  be  issued  in  tne  first  instance,  in  exchange  for 
the  receipt  of  the  deposit  of  £1  per  share ;  and  should  be  "  to 
bearer,"  and  transmissible  by  simple  delivery,  without  any  writ- 
ten or  formal  transfer :  that  (Art.  11)  the  Miares  should  be  in- 
divisible, and  the  company  would  only  recognise  a  single 
proprietor  for  each  share :  that  (Art.  12J  the  holding  of  a  share 
implied  and  necessitated  adhesion  to  tne  statutes  of  the  com- 
pany :  that  (Art.  20)  the  liability  of  the  shareholders  would  be 
limited  to  the  payment  of  £20  per  share :  that  (Art.  21)  the 
affairs  of  the  company  should  be  managed  by  a  council  of  ad- 
ministration in  London,  composed  of  (additional  article,  30th 
May,  1862,  Art.  1)  nine  memoers :  that  (Art.  30)  the  place  of 
meeting  of  the  board  might  be  either  in  the  Ottoman  Empire, 
France,  or  England,  as  might  from  time  to  time  be  determined 
on  by  the  council  itself:  that  (Art.  40)  the  council  of  adminis- 
tration should  be  invested  with  the  fullest  powers  for  the  ad- 
ministration of  the  aflfairs  of  the  company,  and  that  {inter  alia)  it 
should  (clause  n.  adjinem)  authorize  all  legal  proceedings,  pre- 
. cautionary  measures,  and  agreements  for  compromise;  (clause 
o)  nominate  and  recall  all  agents  and  employees,  fix  their  salaries 
and  gratuities,  and  generally  decide  on  all  matters  which  affected 
the  management  of  the  company ;  (clause  p)  cause  true  accounts 
to  be  kept  of  the  property  of  the  company,  of  the  sums  of  mo- 
ney received  and  expended  by  the  company,  and  the  matters  in 
respect  of  which  such  receipt  and  expenditure  took  place,  and 
of  the  credits  and  liabilities  of  the  company;  and  (clause  s) 
should  fix  the  place  of  the  general  meetings  :  that  (Art.  42)  the 
members  of  the  council  of  administration  should  not  be  collect- 
ively or  individually  responsible  for  or  in  respect  of  any  contracts 
or  engagements  made  by  the  council  on  behalf  of  the  company, 
or  for  any  wrongful  acts  or  defaults  of  the  company :  that  (Art. 
48)  *the  general  meeting  regulariy  constituted  represented  [326 
the  entire  body  of  sharenolders  :  that  (Art.  44)  the  general  meet- 
ing should  be  composed  of  not  less  than  ten  shareholders,  hold- 
ing in  the  aggregate,  either  personally  or  by  proxy,  500  shares 
at  least:  ana  should  be  held  in  London,  or  such  other  place  as 
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might  be  appointed  by  the  council  of  administration  during  the 
month  of  March,  and  in  the  month  of  September  during  every 
year :  that  (Art.  48)  a  meeting  should  be  regularly  constituted 
when  ten  shareholders,  holding,  either  personally  or  by  proxy, 
500  shares,  were  present :  that  (Art.  49)  the  decisions  of  general 
meetings  should  be  taken  by  a  majority  of  votes :  that  (Art  55) 
a  special  meeting  might  be  convened  either  by  the  directors 
themselves,  or  by  the  written  demand  of  fifteen  shareholders 
holding  in  all  5,000  shares :  that  (Art.  56)  all  general  meetings, 
whether  ordinary  or  special,  might  decide  upon  any  and  every 
proposal  made  by  shareholders,  provided  that  such  proposal  had 
been  communicated  in  writing  to  the  secretary  of  the  company 
at  least  twenty-eight  days  before  notice  of  such  general  meeting  : 
that  (Art.  57)  the  chairman  or  deputy  chairman  of  the  council 
of  administration,  or,  them  failing,  any  member  of  the  same, 
should  preside  at  all  general  meetings,  whether  special  or  or- 
dinary :  that  (Art.  58)  the  decision  of  general  meetings  should 
be  taken,  in  the  first  instance,  by  a  majority  of  voices;  and,  in 
case  of  equality,  the  chairman  should  have  the  casting  vote : 
that  (Art.  60)  the  general  assembly  should  receive  the  report  of 
the  council  of  administration  on  the  state  of  aflSiirs  of  the  com- 
pany ;  discuss,  approve,  or  reject  the  accounts ;  fix  the  dividend 
on  the  report  or  recommendation  of  the  council ;  elect  the  di- 
rectors to  supply  vacancies,  in  accordance  with  the  preceding 
clauses;  deliberate  on  any  propositions  which  might  be  sub- 
mitted to  it  by  the  council  or  administration,  relative  to  the 
increase  of  capital  of  the  undertaking,  the  prolonging  the  term, 
and  duration  of  the  company,  any  modifications  requisite  to  be 
made  in  the  statutes  and  winding  up  of  the  concern ;  and  that 
it  should  have  the  supreme  control  over  all  the  interests  of  the 
company,  and  invest  the  Council  of  administration  with  the  powers 
necessary  to  meet  any  extraordinary  cases  not  thereinbefore 
provided  for:  that  (Art.  61)  the  deliberations  of  the  assembly, 
held  conformably  to  the  statutes,  should  bind  all  the  sharehold- 
327]  ®^^8,  as  well  *absent  as  dissentient :  that  (Art.  69)  a  printed 
copy  of  the  balance  sheet  and  report  should,  seven  days  pre- 
viously to  the  general  meeting,  be^obtainable  at  the  company's 
oflioes  by  any  snareholder  who  might  demand  same  :  that  (Art. 
70)  the  profits  of  the  company,  after  deducting  the  ordinary 
costs,  charges,  and  expenses,  should  be  applied  in  the  following 
manner,  viz. : 

First:  "As  a  reserve  fund  if  thought  expedient,  and  so  re- 
solved by  the  counsel  of  administration,  to  meet  any  losses  oc- 
casioned by  unforseen  circumstances,  or  to  equalize  the  dividend, 
or  for  relaying  the  permanent  way,  or  for  other  similar  purposes 
in  connection  with  the  works." 
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Secondly :  "  In  the  payment  of  a  dividend  amongst  the  share- 
holders, subject  to  the  right  of  the  government  to  participate  in 
the  event  of  the  divisible  profits  exceeding  7  per  cent." 

That  ^Art.  73)  the  accounts  should  be  submitted  to  the  gene- 
ral meeting,  which  had  power  to  approve  or  reject  them,  and  fix 
the  dividend  upon  the  report  and  recommendation  of  the  coun- 
cil of  administration :  that  (Art.  74)  if  the  accounts  were  not 
approved  of  at  the  general  meeting,  it  should  have  power  to 
nominate  a  committee  for  the  purpose  of  examining  into  and 
making  a  report  on  same ;  that  such  committee  should  lay  their 
report  before  a  meeting,  which  it  should  have  power  to  convene 
for  the  purpose :  that  (Art.  75)  the  accounts  of  the  company 
should  be  examined,  and  the  correctness  of  the  balance  sheet 
ascertained  by  one  or  more  auditor  or  auditors ;  and  that  (Art. 
89)  no  shareholder  of  the  company  should  be  personally  or  in- 
dividually liable  for  any  debts  or  engagements  of  the  company  : 
but  the  funds  of  the  company,  including  therein  all  unpaid  calls 
upon  shares,  should  alone  be  answerable  for  such  debts  and  en- 
gagements. 

The  company  duly  proceeded  with  its  undertaking,  in  reliance 
upon  the  guaranty  of  the  Turkish  government.  Memorials 
with  reference  to  the  guaranty  were  from  time  to  time  presented 
by  the  directors  of  the  company  to  the  officials  of  the  Sublime 
Porte.  In  and  for  some  time  prior  to  1868,  Lord  Stanley,  who 
was  then  Her  Majesty's  principal  secretary  of  state  for  foreign 
aiFairs,  bad  supported  the  representations  of  the  company  made 
to  him  through  the  council,  by  authorizing  Her  Majesty's  am- 
bassador at  Constantinople  to  present  the  company's  memorials 
to  the  Grand  *Vizier,  and  to  render  them  such  unofficial  [328 
assistance  as  the  facts  of  their  claims  might  warrant. 

On  the  Slst  of  December,  1867,  the  claims  of  the  company 
upon  the  Turkish  government  in  respect  of  the  unpaid  arrears 
of  the  guaranty  amounted  to  a  sum  of  £184,752  145.  7d. ;  and 
early  in  the  month  of  September,  1868,  the  counsel  instructed 
their  secretary,  Mr.  Cook,  to  proceed  to  Constantinople  with  a 
view  of  urging  the  Turkish  government  to  come  to  a  definite 
settlement  of  the  company's  claim.  Mr.  Cook  accordingly 
went  to  Constantinople,  and  on  the  26th  of  September,  1868, 
saw  Mr.  Hitter,  the  secretary  of  the  Public  Works  Department, 
acting  on  behalf  of  the  Turkish  government.  Mr.  Kitter  in- 
formed Mr.  Cook  that  he  had  received  a  communication  from 
Daoud  Pacha,  with  a  letter  from  Mr.  Ellissen,  and  handed  the 
letter  to  Mr.  Cook.  He  read  it,  and  immediately  telegraphed 
the  eflect  of  it  to  the  council  of  administration  in  London.  The 
telegram  was  as  follows : 
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"  Constantinople. 

"  EUissen  writes  government  not  to  pay  guaranty  to  directors, 
who  had  misapplied  the  same,  and  may  do  so  again.  We  have 
seen  letter.*' 

Shortly  before  this  time  some  of  the  shareholders  of  the  com- 
pany haa  appointed  a  committee  of  investigation  into  the  con- 
duct of  the  directors.  To  that  committee,  however,  it  is  not 
material  more  particularly  to  refer.  But  on  the  2d  of  June, 
1868,  others  of  the  shareholders,  being  also  dissatisfied  with  the 
conduct  of  the  council  of  administration,  held  a  meeting,  at 
which  the  following  resolutions  were  adopted : 

"  That,  in  the  present  position  of  the  company,  it  is  desirable, 
for  the  protection  of  the  interests  of  the  shareholders,  that  a  com- 
mittee of  consultation  be  formed  to  watch  the  proceedings  of 
the  directors : 

'^  That  Mr.  EUissen  be  requested  to  act  as  the  honorary  secre- 
tary of  the  committee  of  consultation." 

Mr.  EUissen  accordingly  acted  as  the  secretary  of  that  com- 
mittee. In  the  course  of  his  employment  as  secretary,  and  in 
pursuance  of  a  resolution  of  the  committee,  he  on  the  19th  of 
August,  1868,  the  1st  of  September,  1868,  the  5th  of  September, 
1868,  and  the  80th  of  September,  1868,  wrote  certain  letters  to 
329]  Lord  Stanley.  The  letters  *were  strongly  condemnatory 
of  the  council  of  administration,  or  board  of  (Srectors  (as  such), 
for  their  management  of  the  affairs  of  the  company.  They  also 
contained  statements  alleged  to  be  libellous  upon  them ;  and, 
on  the  assumption  that,  if  the  Turkish  government  resumed  the 
payment  of  the  guaranty,  all  the  money  so  obtained  would  be 
misapplied  by  the  directors  for  payment  to  the  debenture  hold- 
ers of  the  company,  prayed  that  Her  Majesty's  government  at 
home,  and  their  representatives  abroad,  would  refuse  to  support 
the  board  of  directors.  The  result  was,  that  Lord  Stanley  with- 
drew the  limited  assistance  which  he  had  till  that  time  afforded 
to  the  company ;  and  although  Mr.  EUissen  then  stated  that, 
acting  as  the  or^an  of  the  committee  of  consultation,  he  had 
expressed  their  distrust  of  the  official  conduct  only  of  the  coun- 
cil, and  had  in  no  degree  imputed  doubts  as  to  the  personal 
integrity  of  the  members.of  it,  Lord  Stanley  continued  the  with- 
drawal of  his  assistance. 

The  Turkish  government  did  not  at  that  time  pay  any  further 
portions  af  the  arrears  of  the  guaranty ;  the  company  was  pre- 
vented from  fulfilling  their  engagements ;  their  shares  were  con- 
sequently depreciated ;  and  the  rivalry  of  factions  wasadded  to 
the  other  difficulties  with  which  they  had  to  contend.  In  that 
state  of  things,  a  general  meeting  or  assembly  of  the  company 
was  held  on  the  30th  of  September,  1868,  at  which  the  council 
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of  administration  was  present.  The  following  resolution  was 
then  proposed : 

"  That  this  meeting  distinctly  repudiates  the  unauthorized  and 
unwarrantable  proceedings  of  those  who,  calling  themselves  a 
committee  of  consultation  of  the  shareholders,  are  acting  in  di- 
rect opposition  to  the  wishes  and  interests  of  the  shareholders, 
and  requests  the  council  of  administration  to  adopt  the  strong- 
est possible  measures  to  put  an  end  to  such  mischievous  action.'* 

'No  notice  of  that  proposal  had  been  given  to  the  secretary  of 
the  company,  as  provided  by  art.  56  of  the  statutes,  and  a  share- 
holder who  was  present  pointed  out  that  on  that  account  the 
meeting  was  not  competent  to  entertain  it.  During  the  discus- 
sion which  then  ensued  the  plaintiff  moved  an  amendment  to 
the  resolution,  which  was  seconded  by  a  M.  Mariano  Vives  — 
^^  That  the  representations  of  the  directors  in  the  past  and  pre- 
sent capital  and  revenue  accounts,  and  also  the  negotiations 
with  the  Ottoman  *government,  be  referred  to  a  com-  [330 
mittee  to  investigate  and  report  to  a  special  meeting."  That 
amendment  was  Tost,  and  the  original  resolution  was  carried  by 
a  large  majority.  A  poll  was  then  demanded  and  granted,  and 
on  a  scrutiny  the  result  was  as  follows :  For  the  resolution, 
9240  shares,  representing  771  votes ;  against  it,  none. 

The  council  of  administration  thereupon  instituted  criminal 
proceedings  for  libel  against  Mr.  Ellissen  on  the  ground  of  his 
letters  to  Lord  Stanley.  Mr.  Ellissen  pleaded  not  guilty,  and  a 
justification.  The  case  was  tried  at  the  Central  Criminal  Court 
before  a  jury,  which,  not  being  able  to  agree,  was  discharged. 
The  proceedings  were  afterwards  removed  by  certiorari  to  the 
Court  of  Queen's  Bench,  where  the  issue  was  tried  before  a  spe- 
cial jury,  but  without  a  verdict  being  returned,  on  account  of 
the  jury  not  being  unanimous.  On  two  other  occasions,  also, 
the  case  was  opened  before  a  special  jury,  but  not  proceeded 
with ;  on  the  first  occasion  on  account  of  the  illness  of  one  of 
the  jurymen,  and  on  the  second  for  want  of  time  at  the  disposal 
of  the  Court  to  finish  the  case.  The  proceedings  had  been  since 
renewed,  and  were  sfill  pending. 

The  Turkish  government  had  in  the  meantime  paid  the  fol- 
lowing sums  on  account  of  the  arrears  of  the  guaranty,  viz.,  on 
the  28th  of  August,  1869,  £50,000  in  mandats ;  on  the  4th  of 
November,  1869,  £75,000  in  mandats;  and  a  few  days  after  thai 
the  sum  of  £5050  14^.  cash. 

In  1869  an  ordinary  general  meeting  of  the  company  was 
held,  at  which  it  was  admitted  by  the  council  that  oi  the  law 
costs  then  charged  by  them  against  the  company  about  £200 
had  been  incurred  as  the  costs  of  the  proceedings  in  the  libel. 

On  the  81st  of  March,  1871,  another  ordinary  general  meeting 
3  Eno.  Rep.]  96 
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of  the  company  was  held,  to  which  the  statement  of  the  revenue 
account  for  the  half  year  ending  the  Slst  of  December,  1870, 
was  submitted  by  the  council.  In  that  account  the  law  charges 
of  the  company  were  mixed  up  with  other  charges  in  an  item 
amounting  to  £1796  185.  7rf.,  and  it  was  admitted  that  about 
j£900  of  that  item  had  been  also  incurred  as  the  costs  of  the  pro- 
ceedings for  the  libel. 

Notwithstanding  those  admissions,  however,  the  accounts  con- 
taining those  items  were  respectively  approved  by  those  general 
331]  *meetings.  The  plaintiff  alleged  that  he  had  never  voted 
for  or  concurred  in  such  approval,  but  protested  against  it  at 
each  of  th^  meetings,  and  submitted  that  the  costs  of  the  criminal 
proceedings  for  the  libel  were  not  properly  chargeable  against 
the  company ;  and  that  it  was  beyond  the  power  of  any  general 
meeting  or  assembly  of  the  company  to  order  or  adopt  such 
proceedings  or  to  burden  the  company  with  the  costs  thereof, 
xhe  bill  stated  that  those  proceedings  were  taken  and  still  per- 
severed in  by  the  council  of  administration,  entirely  for  their 
own  personal  satisfaction  and  benefit,  and  for  that  of  a  party 
among  the  shareholders;  that  such  proceedings  did  not  fall 
within  the  objects  of  the  company;  and  that  the  council  ought 
to  bear  the  costs  thereof;  but  that  they  nevertheless  had  paid,  or 
threatened  or  intended  to  pay,  such  costs  out  of  the  moneys  of 
the  company.  It  then  prayed  a  declaration  that  the  costs  of  the 
proceedings  for  the  libel  were  not  properly  chargeable  against, 
and  ought  not  to  be  borne  by,  the  company;  and  that  the  de- 
fendants, other  than  the  company;  and  all  the  other  officers  and 
servants  of  the  company  for  the  time  being,  might  be  restrained 
by  the  order  and  injunction  of  the  Court  from  applying  any 
moneys  of  the  company  in  or  towards  payment  of  the  said  costs ; 
that  an  account  might  be  taken  of  all  moneys  of  the  company 
which  had  been  applied  by  the  defendants,  other  than  the 
compaily,  or  any  of  them,  in  or  towards  payment  of  the  said 
costa ;  tiiat  the  defendants,  other  than  the  company,  might  be 
declared  liable,  and  decreed  jointly  and  severally  to  repay  to 
the  company,  with  interest,  so  much  of  the  motieys  of  the  com- 
pany as  should  be  found  to  have  been  so  applied ;  and  that  the 
defendants,  other  than  the  company,  might  pay  the  costs  of 
the  suit. 

The  defendants,  the  council  of  administration, by  their  answer 
admitted  {inter  alia)  that  they  were  fully  aware,  on  the  2d  of 
June,  1868,  of  the  differences  of  opinion  among  the  shareholders 
of  the  company.  They  believed,  however,  that  the  committee 
of  consultation  was  not  elected  by  any  of  the  shareholders,  and 
was  a  self-appointed  committee.  They  said  that,  until  they  had 
received  a  letter  upon  the  subject  from  Lord  Stanley's  secretary, 
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tliey  knew  nothing  of  Mr.  Ellisen  or  his  committee;  and  that 
although  directly  after  the  resolution  of  the  80th  of  September, 
1868,  and  *on  the  authority  of  it  alone^  they  had  in-  [332 
stituted  the  criminal  proceedings  for  the  libel,  they  had  done 
BO  as  council  of  administration,  and  with  full  power  to  do  so  in- 
dependently of  that  authority.  They  insisted,  however,  that 
they  had  acted  properly  under  the  concession  and  statutes  of 
the  company,  and  solely  in  the  interests  of  it ;  and  denied  all 
personal  feeling  in  the  matter.  They  said  that  all  the  costs  in- 
curred by  the  company  in  respect  of  the  proceedings  had  been 
paid  at  the  time  the  plaintiff  filed  the  bill  in  this  suit,  viz.,  the 
6th  of  November,  1871 ;  and  that  he  could  have  known  that 
such  costs  were  paid  by  inquiry  at  the  company's  oflSce.  There- 
fore, and  having  regard  to  the  peculiar  constitution  of  this  com- 
Eany,  they  contended  that  the  plaintiff  was  bound  by  what  ha<l 
een  done. 

Further,  they  submitted  that  a  suit  of  Viver  v.  Ottoman  Bailway 
Company  and  two  other  suits  had  been  instituted  against  this 
»ame  company,  in  other  branches  of  the  Court,  to  settle  the 
priorities  of  the  debenture  holders,  with  which  suits  (or  some 
or  one  of  them)  this  should  have  been  consolidated.  Tney  also 
said  that  the  libels  were  false,  malicious,  and  injurious  to  the 
company  — that  the  stopping  of  them  was  advantasjeous  to  it  — 
and  that  they  were  advised  they  could  not  abandon  the  pro- 
ceedings with  respect  to  them  without  paying  Mr.  Ellisen's  costs. 
Mr.  Lindley  Q.C.,  and  Mr.  Westlake^  for  the  plaintiff: 
The  defendants  contend  that  the  expenditure  in  question  ia 
within  the  scope  and  objects  of  this  company ;  that  the  silencing 
of  Mr.  Ellissen  has  been  advantagecms  to  the  company;  that 
the  plaintiff  has  acquiesced  in  what  has  been  done ;  and  that  he 
has  been  guilty  of  laches.  But,  first,  no  proper  notice  of  the 
rosolution  of  the  30th  of  September,  1868,  was  given.  Thd 
resolution,  therefore,  is  of  no  force  whatever  as  against  the  dissen- 
tient shareholders.  Assuming  that  the  majority  were  doing 
what  the  minority  disapproved  of,  and  that  the  majority  did  wish 
to  put  an  end,  as  stated,  to  what  was  called  "  such  mischievous 
action,"  still  we  contend  that  the  payment  of  these  costs  is 
wholly  tUtrii  vires  the  association.  Therefore,  even  although  the 
majority  of  shareholders  at  that  meeting  may  have  passed  the 
resolution,  the  company  cannot  act  on  it,  and  the  council,  that 
is,  the  directors,  *cannot  carry  it  out  or  sanction  it.  Mr.  [333 
Ellisen  was  indicted  for  a  libel.  He  pleaded  not  guilty,  a  jus- 
tification, that  the  publication  of  the  alleged  libel  was  in  the 
interest  and  for  the  benefit  of  the  public.  But  the  important 
point  for  us  is  that  the  libel  was  essentially  against  "  individu- 
als," and  one  with  which  the  company,  qud  company,  had  not  and 
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ants  to  the  suit.  But  the  company  also  represents  all  the  share- 
holders, and  all  the  shareholders,  we  say  (other  than  the  plaintiff), 
approved  of  what  has  been  done.  Tnerefore,  even  assuming 
for  a  moment  that  he  is  right  in  saying  that  this  expenditure  is 
idtrli  vireSj  he  is  wrong  in  so  joining  the  parties  tx)  this  suit  as 
he  has.  We  admit  that  if  the  expenditure  is  lUird,  vires,  no  ma- 
jority can  force  it  on  a  minority  of  the  shareholders.  But  we 
say  that  it  is  not  idira  vii*es.  These  proceedings  for  libel,  aud 
the  costs  of  them,  ar^  matters  relating  to  the  internal  manage- 
ment of  the  affairs  of  the  company,  with  which  it  is  quite  com- 
p)etent  to  deal  —  with  which  it  has  dealt  —  and  a  subject  of  its 
discretion  with  which  this  Court  will  not  interfere :  Blozam  v. 
Metropolitan  Bailwai/  Company  ('). 

Then,  again,  having  regard  to  the  statutes,  the  plaintiff  has, 
in  fact,  acquiesced  in  what  has  been  done.  He  was  present  at 
the  npieeting  of  the  30th  of  September,  1868,  and,  notwithstaud- 
336]  i"g  *"i8  opposition,  and  the  absence  of  the  requisite  notice, 
he  is,  by  force  of  the  statutes,  expressly  bound.  Indeed,  he 
would  have  been  so  even  if  absent 

[They  also  cited  Kent  v.  Jackson  (*) ;  Elborongh  v.  Ayrcs  C).] 

Mr.  Lindlei/y  in  reply : 

All  the  pleadings  in  this  case  are  framed  on  the  assumption 
that  it  is  not  one  of  Turkish  law.  If,  however,  the  Court 
should  think  it  is,  then  Smith  v.  Gould  (*)  shows  that  the  burden 
of  proving  what  that  law  is  lies,  not  on  us,  but  on  the  defend- 
ants, who  rely  on  it.  But  the  inconvenience  of  treating  this  case 
as  governed  by  Turkish  law,  affords  a  strong  argument  that  it  is 
not  to  be  so  dealt  with.  The  company's  business  offices  are  in 
London,  though  the  subjects  of  its  administration  are  at  Smyrna, 
or  elsewhere  out  of  England.  If  Turkish  law  is  to  be  applied, 
the  defendants,  in  an  action  on  bonds  issued  by  the  administra 
tiou  here,  would  insist  that  they  could  not  be  sued  in  this 
country ;  and  if  proceedings  were  taken  on  such  bonds  in 
Turkey,  the  defendants  there  would  plead  that  they  must  be 
sued  upon  here.  But  the  plaintiff  is  suing  the  directors  of  the 
company,  and  not  the  company,  except  in  a  technical  sense  ;  and 
as  the  parties,  i.  e.  the  plaintiff  and  directors,  are  all  resident 
here,  the  objection  to  the  jurisdiction  of  the  Court  cannot  pre- 
vail. 

Then  the  defendants  say,that  what  has  been  done  has  been 
ratified  and  acquiesced  in  by  the  plaintiff,  and  they  rely  for  that 
on  the  statutes  of  the  company.  But  there  is  nothing  in  the 
statutes  which  authorizes  the  directors  of  the  company  who 
have  received  money  for  one  purpose  to  apply  it  to  another,  nor 

(')  Law  Rep..  «  Ch.,  837.  (•)  Law  Rep.,  10  Eq.,  367. 

O  14  Beav.,  867 ;  2  D.  M.  &  G.,  40.         (*)  4  Moo.  P.  C,  21. 


Vol.  XIV.J  EQUITY  CASES.  767 

V.-O.W.  Pickering  v.  Stephenson.  1872 

anything  to  make  the  prosecution  of  a  man  for  a  libel,  not  on 
the  company,  "an  affair  of  the  company."  Art.  40  of  the  sta- 
tutes, clauses  n.  and  o.,  relate  only  to  "  the  company,"  not  to 
'wrongful  acts  done  by  the  directors,  of  whom  alone  the  plaint- 
iff now  complains,  do  also  as  to  Arts.  60  and  61.  Then  as  to 
the  misjoinder. 

The  Vicb-Chanckllor  :  Ton  need  not  trouble  yourself  about 
that 

*Mr.  Lindley:  Very  well.  Then  the  whole  case  —  if  [337 
we  are  right  as  to  the  jurisdiction  of  this  Court,  which  we  sub- 
mit we  are  —  resolves  itself  into  this :  that  this  application  by 
the  directors  representing  the  company  of  money  belonging  to 
it,  in  payment  of  the  costs  of  a  libel,  not  on  the  company  but 
on  the  directors  of  it,  is  ultrA  vires  the  company;  and  therefore 
the  plaintiff*  is  entitled  to  the  declaration,  and  the  other  relief 
for  which  he  prays. 

May  7.     Sir  John  "Wickens,  V.C.  : 

The  plaintiff  in  this  case  is  a  shareholder  in  an  association 
incorporated  by  a  firman  of  the  Grand  Seiffneur  for  the  purpose 
of  making  a  railway  from  Smyrna  to  Aidin.  He  sues  on  be- 
half of  himself  and  all  other  the  shareholders  in  the  association 
except  the  defendants,  and  seeks  an  injunction  to  restrain  the 
members  of  the  council  general,  or,  in  other  words,  the  direct- 
ors, from  paying  certain  costs  out  of  its  funds ;  and  an  order 
upon  them  to  restore  what  has  been  already  paid  fpr  costs  simi- 
larly incurred.  The  members  of  the  general  council  and  the 
company,  as  a  corporation,  are  the  defendants.  The  firman  con- 
stituting the  association  is  dated  in  December,  1856.  It  is,  of 
course,  m  Turkish,  and  was  preceded  by  a  document  in  the  same 
language,  which  is  called  indifferently  a  concession  and  a  con- 
vention. This  latter  is  an  agreement  between  three  Turkish 
ministers  of  state  on  behalf  of  the  government,  on  the  onepai't, 
and  the  attorney  of  four  persons,,  described  as  founders  of  the 
company,  on  the  other  part ;  and  is,  in  fact,  an  ordinary  conces- 
sion of  the  privilege  of  making  a  railway  and  electric  telegraph 
from  Smyrna  to  Aidin,  with  a  power  to  take  government  land 
gratuitously,  and  other  land  compulsorily  on  payment;  and 
other  very  valuable  concessions,  including  a  guaranty  of  in- 
terest. The  24th  article  of  the  concession  authorizes  the  raising 
of  the  necessary  capital  by  the  issue  of  shares,  of  which  one- 
fourth  is  to  be  reserved  for  Turkish  subjects;  and  the  26th 
article  provides  for  the  preparation  of  statutes  to  be  approved 
by  the  Turkish  government.  The  statutes,  which  are  in  Turk- 
ish, like  the  concession  and  firman,  are  very  much  in  the  form 
of  ordinary  articles  of  association  in  a  ruuited  English  company. 
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338]  Some  *pa88a^es  of  them  were  relied  on  at  the  hearing, 
and  may  be  adverted  to  here.  [His  Honor  then  referred  to  the 
statutes,  articles  1,  2,  3,  21,  80,  40,  43,  44,  60  and  61,  ut  supra, 
and  continued :]  The  costs,  with  regard  to  which  the  question 
ifi  this  case  has  arisen,  are  the  costs  of  an  indictment  for  libel 
against  a  Mr.  Ellissen,  himself  a  shareholder  in  the  company,  and 
the  honorary  secretary  of  a  committee  of  shareholders  appointed 
on  the  2d  of  June,  1868,  to  watch  the  proceedings  of  the  direct- 
ors. There  had  been,  it  seems,  a  committee  of  investigation 
appointed  in  the  previous  year,  but  that  committee,  which  was 
appointed  by  and  reported  to  the  general  meeting  of  the  associa- 
tion, was  distinct  and  different  in  its  nature  from  the  committee 
which  came  into  existence  in.June  1868.  Mr.  Ellissen,  as  sec- 
retary of  the  latter,  wrote  and  sent  to  Lord  Stanley,  then  Her 
Majesty's  Secretary  of  State  for  Foreign  Affairs,  in  August  and 
September,  1868,  certain  letters,  of  which  the  object  seems  to 
have  been  to  enlist  such  influence  as  the  English  government 
might  have  with  the  Turkish  government  against  the  then  coun- 
cil of  administration  of  the  association,  or  at  least  to  prevent  its 
being  used  in  their  favor.  The  letters  contain  imputations  on 
the  council  of  administration,  which  are  couched  in  strong  and 
offensive  language,  and  of  which  a  subsequent  explanation,  that 
the  imputations  were  made  on  them  in  their  official  and  not  in 
their  individual  characters,  seems  a  lame  and  not  satisfiictory 
withdrawal.  On  the  80th  of  September,  1868,  at  a  general  meet- 
ing of  the  company,  a  resolution  was  proposed  requesting  the 
directors  to  adopt  the  strongest  possible  measures  to  put  a  stop 
to  the  mischievous  action  of  the  committee  of  consultation. 
This,  it  will  be  understood,  was  a  mere  expression  of  opinion, 
and  not  a  formal  resolution,  as  the  notice  required  by  the  sta- 
tutes for  formal  resolutions  had  not  been  given.  Shortly  after 
that  the  council  of  administration  instituted  the  proceedings 
already  mentioned.  The  case  was  tried  at  the  Central  Criminal 
Court,  when  the  jury,  being  unable  to  agree,  were  discharged. 
It  was  then  removea  by  certiorari  into  the  Court  of  Queen's 
Bench,  and  tried  before  a  special  jury  with  a  similar  result.  On 
two  other  occasions  it  had  been  opened  before  a  special  jury, 
but  without  result;  the  proceedings  remaining  incomplete  on 
one  occasion,  from  the  illness  of  a  juryman,  and  on  another  from 
339]  want  of  time.  Of  the  costs  incurred  by  *the  prosecutors 
in  those  proceedings,  some  part  had  been  paid  before  the  half- 
yearly  general  meeting,  held  on  the  81st  of  March,  1871,  and 
accounts  embodying  that  payment  were  sanctioned  by  the  meet- 
ing, after  attention  had  been  expressly  called  to  it,  with  no  dis- 
sentient voice  but  that  of  the  plaintiff;  and  it  is  not  denied  that 
the  rest  of  the  costs  already  incurred,  as  well  as  of  those  of  the 
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further. proceedings  in  the  matter,  are  intended  to  be  paid  in 
like  manner.  The  question  raised  by  the  bill  is  whether  this  is 
lawful,  or  whether  such  a  payment  is  so  inconsistent  with  the 
objects  and  spirit  of  vhe  partnership  that  no  majority  of  share- 
holders, however  great,  can  bind  the  minority  to  it  ?  Unless 
this  is  established,  the  Court,  according  to  Foss  v.  Harbottle  (*), 
would  decline  to  interfere.  The  association  in  this  case  is  one 
of  which  the  rights  of  members  as  between  themselves  must  be 
taken  to  be  governed  by  Turkish  law.  The  association  is  created 
by  the  Sultan's  firman,  and  regulated  by  statutes  which  were 
submitted  to,  and  sanctioned  by,  the  Turkish  government.  The 
contracts  of  the  shareholders  were,  no  doubt,  actually  executed 
in  various  places ;  but  the  bond  between  them  was  intended  to 
be  Turkish,  and  the  corporation  was  to  have  its  seat  in  the 
Turkish  dominions,  and  to  carry  on  its  operations  there,  though 
its  governing  body  was  to  be  in  England.  The  rights  of  the 
members  of  the  association  as  between  themselves  are  therefore 
to  be  determined  by  the  Turkish  law.  How  the  courts  of  Eng- 
land act  in  construing  a  foreign  contract  or  other  document  Is 
laid  down  by  Lord  Cranworth  in  Di  Sora  v.  Phillips  (*).  Lord 
Cranworth  says :  "  What  are  the  rules  by  which  an  English 
Court  ought  to  be  governed  in  construing  a  foreign  contract  ? 
When  a  written  contract  is  made  in  a  foreign  country,  and  in  a 
foreign  language,  the  Court,  in  order  to  interpret  it,  must  first 
obtain  a  translation  of  the  instrument ;  secondly,  an  explanation 
of  the  terms  of  art,  if  it  contains  any;  thirdly,  evidence  of  any 
foreign  law  applicable  to  the  case ;  and,  fourthly,  evidence  of 
any  peculiar  rules  of  construction,  if  any  such  rules  exist,  by  the 
foreign  law.  With  this  assistance  the  Court  must  interpret  the 
contract  itself  on  ordinary  principles  of  construction."  And 
those  rules  are  explained  to  the  same  efl:ect,  but  more  fully  in 
the  judgment  of  the  Vice-Chancellor  in  the  same  case  (').  The 
principle  *of  jurisprudence  which  I  am  asked  here  to  ap-  [340 
ply  is,  that  the  governing  body  of  a  corporation,  that  is  in  fact 
a  trading  partnership,  cannot,  in  general,  use  the  funds  of  the 
community  for  any  purpose  other  than  those  for  which  they 
were  contributed.  By  the  governing  body  I  do  not,  of  course, 
mean  exclusively  either  directors  or' a  general  council ;  but  the 
ultimate  authority  within  the  society  itself,  which  would  ordi- 
narily be  a  majority,  at  a  general  meeting.  According  to  the 
principle  in  question,  the  special  powers,  given  either  to  the  di- 
rectors or  to  a  majority,  by  the  statutes  or  other  constituent 
documents  of  the  association,  however  absolute  in  terms,  are 
always  to  be  construed  as  subject  to  a  paramount  and  inherent 
restriction  that  they  are  to  be  exercised  in  subjection  to  the  spe- 
0)  2  Hare,  401.  (•)  10  H.  L.  C,  624,  633.  (»)  10  H.  L.  C,  639. 

3  Eno.  Rep]  97 
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cial  purposes  of  the  original  bond  of  associatiou.  This  is  not  a 
mere  canon  of  Enp;lish  municipal  law,  but  a  great  and  broad 
principle  which  must  be  taken,  in  absence  of  proof  to  the  con-' 
trary,  as  part  of  any  given  system  of  jurisprudence.  Possibly 
in  this  or  that  system  the  line  may  be  drawn  more  or  less  sharply 
by  decisions.  It  is  difficult  to  conceive  any  system  of  jurispru- 
dence in  which  Naiusch  v.  Irving  (^)  would  have  been  differently 
decided;  though  not  difficult,  perhaps,  to  conceive  that  foreign 
tribunals  might  have  come  to  a  different  conclusion  in  some  of 
the  cases  in  which  English  Courts  have  restrained  the  acts  of 
incorporated  partnerships  as  being  ultrd  vires.  But  though  the 
rights  which  I  have  to  deal  with  are  rights  regulated  by  Turkish 
law,  the  general  principle  assumed  to  be  common  to  all  systems 
must  be  applied  by  me  in  the  way  in  which  I  find  it  to  have  been 
applied  by  the  English  Courts.  The  case  would  be  otherwise 
if  it  were  shown  that  the  course  and  habit  of  Turkish  Courts  has 
been  to  apply  it  differently.  It  cannot  be  right  to  say  that  the 
principle  is  universal ;  but  that  a  particular  application  of  it  is 

f articular  and  municipal,  unless  and  until  the  fact  is  proved, 
n  this  case  there  is  no  evidence  of  the  foreign  law  on  the  point ; 
and  it  follows  from  what  I  have  said,  that  the  question  must  be 
decided  here  exactly  as  it  would  have  been  decided  if  this  had 
been  a  purely  English  company.  It  seems  to  me  that  where  a 
quasi  partnership  of  this  sort  is  divided  into  a  majority  and  mi- 
nority who  differ  on  a  question  of  internal  administration,  and 
341]  litigation  results  from  *tho  difference,  it  is  contrary  to  the 
spirit  of  the  partnership  to  pay  the  expense  of  the  litigation  out 
of  the  general  fund;  and  that  this  is  independent  of  the  ques- 
tion whether  the  majority  is  overwhelming  or  a  bare  majority. 
Of  course  any  shareholder,  or  number  of  shareholders,  may  deal 
with  the  company  as  a  stranger,  and  litigation  arising  out  of 
such  dealings  will  none  the  less  be  the  act  of  the  company  as  a 
whole,  because  it  is  against  a  member  or  members  of  it.  And 
it  may  be  difficult  to  say  exactly  where  the  line  runs  in  such  a 
case ;  as,  for  example,  in  Kernaghxm  v.  Williams  (*),  which  was 
cited  in  the  argument.  But  the  proposition  stated  above  seems 
to  me,  nevertheless,  to  be  primd  facie  tvwQ.  It  is  said  that  in 
this  case  the  litigation  was  intended  indirectly  to  benefit,  and  did 
actually  benefit,  the  company  as  a  company  seeking  to  attain 
its  proper  and  legitimate  objects.  That  could  probably  be  said 
with  almost  equal  truth  wherever  the  object  and  effect  of  the 
litigation  is  to  silence  the  minority  and  leave  the  majority  su- 
preme. In  this  case  the  indictment  was  avowedly  intended  to 
prevent  the  minority  from  objecting  to  the  course  taken  by  the 
general  council  (supported  by  a  majority)  in  dealing  with  the 
0)  2  Coop.  C.  C,  858.  O  Law  Rep.  6  Bq..  228. 


Vol.  XIV.]  EQUITY  CASES.  771 

V.-C.W.  Pickering  v.  Stephenson.  1872 

company's  funds;  or,  in  other  words,  to  preclude  the  action  of 
the  minority  as  dissentiecits.  Had  that  action  been  confined  to 
what  may  be  called  constitutional  opposition,  and  had  the  at- 
tempt been  to  silence  that,  the  question  whether  the  costs  of  a 
litigation  with  such  an  object  could  be  paid  out  of  the  general 
funds  of  the  association  would  not  have  been  arguable  ;  and  I 
think  that  the  form  of  opposition,  whether  by  appeal  to  the  pub- 
lic, or  to  the  Turkish  government,  or  to  the  English  govern- 
ment as  having  influence  on  the  Turkish  government,  aftbrds  no 
satisfactory  ground  of  distinction.  The  question  which  was 
right  and  which  was  wrong  on  the  point  at  issue,  or  even  that 
of  the  propriety  of  the  particular  mode  of  raising  it,  or  of  that 
adopted  for  stopping  the  discussion,  seems  to  me  immaterial. 
I  hold,  therefore,  that  the  plaintiff  is  substantially  right  in  his 
contention,  that  the  payment  of  these  costs  is  ultra  vires  of  the 
majority. 

It  remains  to  consider  whether  the  directors  should  be  per- 
sonally decreed  to  refund  what  has  been  already  paid  in  respect 
of  them.  *That  the  position  of  the  directors  in  an  asso-  [342 
ciation  like  this  is  fiduciary  cannot  be  doubted;  and  that  the 
Court  might  compel  the  refunding  by  them  to  the  company  of 
money  misapplied  by  them,  though  in  no  way  appropriated  to 
their  own  use  or  for  their  own  purposes,  is  clear.  But  unques- 
tionably the  position  of  directors  in  this  respect  is  very  diflferent 
from  that  of  ordinary  trustees.  I  see  no  reason  to  doubt  that 
these  directors,  or  the  mnjority  of  them  who  acted  in  the  matter, 
sincerely  believed  that  in  doing  what  they  did  they  were  giving  • 
effect  to  the  informally  expressed  but  palpable  wishes  of  a  large 
majority  of  their  constituents,  whom  it  was  their  primd  facie 
duty  to  obey;  and  that  they  acted  in  good  faith,  without  know- 
ledge or  suspicion,  that  it  would  be  unlawful  for  them  to  seek 
from  the  company's  funds  indemnity  for  their  expenses  incurred 
in  the  company's  service.  All  that,  however,  would  amount  to 
little  or  nothing  if  the  question  was  as  to  the  replacing  of  a 
trust  fund  lost  by  the  honest  mistake  of  a  trustee,  properly  so 
called;  but  it  is  very  material  when  the  question  is  whether  the 
Court  is  actually  bound  to  decree  repayment  by  qunsi  trustees 
of  a  sum,  which,  though  not  inconsiderable  to  individuals,  can 
only  benefit  infinitesinially  the  comparatively  few  shareholders 
entitled  to  complain  of  it.  I  think  the  Court  is  not  so  bound 
in  everj  case  where  directors  have  spent  money  in  error;  and, 
in  fact,  although  these  cases  have  been  very  common,  a  decree 
for  such  a  repayment  has  been  rarely  made.  In  any  case,  t 
should  not,  I  think,  have  disturbed  i)ayments  made  before  the 
bill  was  filed;  but  it  seems  better  to  disturb  none.  The  decree 
will,  therefore,  be  confined  to  a  perpetual  injunction  as  prayed  ; 
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and,  thinking  as  I  do,  that  the  point  was  not  expressly  governed 
by  any  reported  case,  unless  Kerrtaghan  v,  Williams  (*)  be  an 
exception,  that  the  alleged  libels  were  unjustifiable  in  tone,  even 
if  justifiable  in  substance,  and  that  the  plaintifl;''s  position  is  not 
quite  that  of  a  disinterested  shareholder  complaining  that  the 
spiritof  the  association  is  violated  by  the  proceedings  in  question, 
no  costs  will  be  given. 

Solicitors  for  the  plaintiflT :  Messrs.  Elmslie^  Forsyth^  ^  Sedg- 
wick. 

Solicitor  for  the  defendants  :  Mr.  George  Rooper. 


May  25. 1872,  V.^.W. 

343]  *Brownb  V.  HoPB. 

[Law  Beporte,  14  Equity  Casee,  348.] 

[1872  B.  112.] 

WiU —  Oifl  of  Besidtte  to  Legatees  named,  and  to  their  Executors,  Administrators, 

and  Assigns — Declaration  that  the  Shares  shovXd  he  vested  on  Execution  of 

WiU  —  Death  of  Legatee  before  TestaZor  —  Lapse, 

Testator  gave,  by  will,  tlie  residue  of  his  estate  to  trustees  to  pay  and  transfer 
the  same  unto  seven  legatees  named,  in  equal  shares  as  tenants  in  common,  and 
their  respective  executors,  administrators,  and  assigns,  to  whom  lie  bequeatlied 
the  same  accordingly ;  and  he  declared  that  such  shares  should  be  vested  in- 
terests in  each  legatee  immediately  upon  the  execution  thereof,  and  that  the 
shares  of  the  married  women  should  be  for  their  separate  use : 

Held,  on  demurrer,  that  the  share  of  one  of  the  legatees —  a  married  woman  — 
who  died  after  the  date  of  the  will  but  before  the  testator,  did  not  belong  to  he*' 
husband,  her  legal  personal  representative,  but  that  it  had  lapsed. 

.  Thb  Rev.  William  George  Sawyer,  by  will  dated  the  23d  of 
November,  1869,  after  making  certain  specific  bequests,  and 
giving  and  devising  real  and  personal  estates  to  trustees  for  sale 
and  conversion,  and  after  directing  payment  out  of  the  proceeds 
of  sale  and  conversion  of  other  legacies,  and  some  annuities,  de- 
vised a  messuage,  and  land,  and  hereditaments,  at  Old  Dalbv, 
Leicestershire,  unto  and  to  the  use  of  the  Rev.  Robert  Coalbank 
and  his  successors,  incumbents  or  ministers  of  the  church  of 
Old  Dalby,  and  he  declared  that  as  to  the  residue  of  the  moneys 
to  arise  from  the  sale  and  conversion  of  his  said  real  and  per- 
sonal estates,  "  My  trustees  or  trustee  shall  pay  and  transfer  the 
same  unto  Charles  Hope;  Eliza,  the  wife  of  Andrew  Inglis; 
Catherine  Hope,  ana  Louisa  Hope"  (the  four  children  of  General 
Frederick  Hope),  **  and  to  Selina,  the  wife  of  Thomas  Edmund 
Franklin ;  Charlotte,  the  wife  of  the  Rev.  Samuel  Benjamin 
Browne,  of  Hope  Mansell;  and  Fanny  Hope"  (the  three  child- 
ren of  Captain  George  Hope) ;  "  in  equal  seventn  shares,  as  ten- 
ants in  common,  and  to  their  respective  executors,  administrators, 
and  assigns,  to  whom  I  bequeath  the  same  accordingly  ;  and  I 
'*)  Law  Rep.  6  Eq.,  228. 
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declare  that  such  shares  shall  be  vested  interests  in  each  of  my 
said  residuary  legatees,  immediately  upon  the  execution  hereof, 
and  that  the  shares  of  such  of  them  as  are  married  women  shall 
be  for  their  own  sole  and  separate  use  and  disposal,  and  be  free 
from  the  debts,  control,  or  interference  of  their  respective  hus- 
bands." 

*By  a  codicil  dated  in  July,  1870,  the  testator  devised  [344 
the  advowson  of  the  vicarage  of  OldDalby  to  trustees  upon  trust 
to  induct  the  Rev,  Robert  Coalbank,  whom  he  described  as 
'*  the  now  curate  or  assistant  minister"  of  the  church  of  Old 
Dal  by,  if  he  should  be  living  at  the  testator's  death,  and  after 
referring  to  the  devise  in  his  will  to  the  Rev.  Robert  Coalbank, 
the  testator  said,  "  I  hereby  declare  that  the  said  devise  of  the 
messuage,  land,  and  hereditaments,  was  intended  to  operate,  and 
shall  take  eftect,  as  if  the  said  Robert  Coalbank  had  previously 
to  my  death  been  appointed  and  inducted  into  the  said  vicarage 
of  OldDalby." 

The  testator  died  in  May,  1871.  Charlotte,  the  wife  of  the 
Rev.  S.  B.  Browne,  died  in  September,  1870,  and  he,  as  her  legal 
personal  representative,  filed  this  bill,  praying  for  a  declaration 
as  to  the  rights  and  interests  of  the  several  parties  in  the  one- 
seventh  part  of  the  residuary  estate  which  was  primarily  in- 
tended forthe  said  Charlotte  Browne,  and  for  consequential  relief. 

The  cause  came  on  to  be  heard  on  a  general  demurrer  for 
want  of  equity  by  the  first  two  defendants,  who  were  respectively 
the  sole  next  of  kin  and  the  heir  at  law  of  the  testator. 

The  Solicitor  General  [Sir  G.  Jessel)^  and  Mr.  Cadman  Joiies^  for 
the  demurring  defendants : 

The  object  of  this  demurrer  is  to  obtain  a  declaration  that  the 
plaintifi:'  has  no  title  under  the  will  to  the  one-seventh  sliare 
which  was  given  to  his  wife  who  died  in  the  testator's  lifetime. 
The  plaintiti' insists  that  there  was  no  lapse;  but  the  use  of  the 
words  "  executors,  administrators,  and  assigns,"  does  not  pre- 
vent a  lapse.  It  is  also  insisted  that  this  was  a  vested  interest, 
in  consequence  of  the  use  of  the  words  "  immediately  upon  the 
execution  hereof;"  but  no  one  can  take  an  interest  under  a  will 
until  the  person  who  makes  it  be  dead.  There  can  be  no  vest- 
ing earlier  than  that  event.  The  law  is  well  and  strictly  settled 
as  regards  lapse.  There  must  be  clear  words  to  prevent  it,  and 
there  is  nothing  in  this  will  to  prevent  the  ordinary  doctrine 
applying. 

Sir  Roaiulell  Palmei\  Q.C.,  and  Mr.  Horton  Smithy  for  the 
plaintiff: 

The  question  is,  whether  the  testator  has  sufficiently  shown  an 
♦intention  that  there  should  bo  no  lapse,  but  that  the  exe-    [345 
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cutors  or  administrators  should  take,  in  the  event  of  death  in 
his  lifetime,  and  it  is  submitted  that  both  on  principle  and  au- 
thority he  has  done  so.  It  is  suggested,  that  the  words  *'  imme- 
diately upon  the  execution  hereof,"  do  not  mean  what  they  say. 
For  what  purpose  were  those  words  used  ?  The  gifts  were  not 
to  persons  contingently  as  to  a  class;  nor  upon  the  fulfilment 
of  a  condition,  such  as  marriage  or  age,  or  the  like.  The  gifts 
were  immediate  and  absolute  ;  for  the  testator  said,  "  I  declare 
that  such  shares  shall  be  vested  interests  in  each  of  my  said 
residuary  legatees  immediately  upon  the  execution  hereof." 
The  gifts  were  not  only  to  individuals,  but  to  them  and  to  their 
executors,  administrators,  and  assigns,  to  whom  he  "  bequeathed 
the  same  accordingly."  If  the  construction  suggested  for  the 
demurring  defendants  be  adopted,  these  latter  words  will  be 
rendered  nugatory.  The  language  of  the  codicil  in  reference 
to  the  advowson  evidently  shows  that  the  testator  desired  to 
secure  the  legal  fulfilment  of  his  object — that  all  the  gifts 
should  take  effect  as  if  they  vested  upon  his  death.  The  inten- 
tion is  expressed  in  words  equally  as  clear  in  Sibley  v.  Cook  (*),^ 
where  the  gift  was  to  the  legatee  and  "  to  her  executors  or  ad- 
ministrators," and  it  was  held  that  the  legacy  did  not  lapse. 
In  that  case  the  words  were  negative  ;  here  they  are  affirmative. 
In  Sibthorp  v.  Moxom  (2),  there  was  the  same  result,  and  the 
words  here  —  the  sole  question  being  one  of  intention  —  are  at 
least  as  strong,  if  they  are  not  stronger  than  in  that  case.  The 
same  principle  was  acted  upon  in  Philips  v.  Philips  ('),  and  iti 
Bridge  v.  Abbot  (*),  where  there  is  an  allusion  to  Siblet/  v.  Cook. 
The  precise  object  of  the  testator  will  be  accomplished  by  the 
construction  which  the  plaintiff  contends  for;  i.  e.,  that  there 
is  no  lapse,  but  that  the  executors,  administrators,  or  assigns 
take  the  gift  as  part  of  the  estate  of  the  deceased  legatee  whom 
they  represent;  the  intention  being  to  add  it  to  her  estate,  A 
gift  to  executors  and  administrators  is  not  to  be  read  as  a  gift 
to  next  of  kin  :  Daniel  v.  Dudley  (*).  In  that  case  there  was  a 
marriage  settlement,  and  the  property  passed  to  the  legal  repre- 
sentative of  the  wife.  Atiornei/- General  v.  Malkin  (^),  Mackenzie 
346]  ^'  "^Mackenzie  (^),  and  Re  Seymour's  Trusts  (*),  are  cases  also 
in  point,  and  so  is  that  of  Long  v.  Watkinson  '(^),  and  it  is  sub- 
mitted that  the  plaintiff's  contention  is  a  perfectly  consistent 
and  rational  one.  If  the  words  can  be  construed  as  showing 
an  intention  to  substitute  the  executors,  administrators,  or 
assigns  in  case  of  death  —  the  purpose  being  clear  and  the  means 
of  accomplishing  it  —  why  should  the  Court  be  astute  to  defeat 

(•)  8  Atk.,  572.  {')  3  Bro.  C.  C.  234.  O  8  Mac.  &  G.,  559. 

O  Ibid.,  580.  (*)  1  Ph.  1.  (8)  Job.,  472. 

O  3  Hare,  281.  («)  3  Ibid  .  G4.  (•)  17  Beav..  471. 
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it  ?     The  gift  in  this  case  is  to  the  legatees  *'  and  to  their  re- 
spective executors,  administrators,  and  assigns." 

But  the  addition  of  the  word  "assigns"  is  immaterial.  It 
primarily  indicates  assigns  after  death ;  but  it  is  not  unreasona- 
ble to  say  that  a  legatee  is  an  assign.  One  of  these  legatees 
may  have  entered  i«ito  a  contract,  and  it  follows  from  the  deci- 
sions in  Long  v.  Watkinson  and  Daniel  v.  Dudley  (^),  that  the 
legacy  would  be  liable  to  all  the  dealings  with  it  by  the  person 
to  whom  it  was  given.  In  either  case  the  construction  is  the 
same :  Grafftey  v,  Humpage  (^) ;  Hollaway  v.  Clarkson  (') ;  In  re 
Walton's  Estate  (*). 

The  use  of  the  word  "  assigns  "  is  simply  corroborative  of 
the  plain  intention  of  the  testator  that  there  should  be  no  lapse, 
and  therefore  it  is  submitted  that  the  plaintiff,  as  the  legal  per- 
sonial  representative  of  his  deceased  wife,  is  entitled. 

[They  also  referred  to  Corbyn  v.  French  (*). 

The  Solicitor-General,  in  reply : 

There  must  be  two  things:  a  clear  intention  that  there  shall* 
,  not  be  a  lapse,  and  a  clear  indication  of  the  person  to  take  in 
case  of  prior  death. 

Corbyn  v.  French  is  not  in  the  plaintiff's  favor.  There  is  not 
that  clear  indication  upon  the  face  of  this  will  which  is  requi- 
site. In  Sibley  v.  Cook  (^),  there  was  a  gift,  in  case  any  of  the 
legatees  should  die,  to  the  executors  and  administrators.  It  may 
be  doubted,  however,  whether  that  case  is,  upon  the  whole,  an 
♦authority  in  this  one;  and  it  must  be  observed  that  the  [347 
decision  in  that  case  was  upon  the  authority  of  Darrel  v.  Moies- 
worth  (^),  which,  it  is  submitted,  has  been  overruled.  A  mere 
declaration  that  there  shall  be  no  lapse  is  not  sufficient.  It  does 
not,  by  implication  giv^  it  to  somebody  else. 

[He  cited  WilUaras  on  Executors  (®)  and  Toplis  v.  Baker  (•).] 

Sir  John  TVickens,  V.C.  : 

It  is,  I  think,  quite  clear,  that  a  testator  may  prevent  a  legacy 

from  lapsing;  but  the  authorities  show  that  in  order  to  do  that 

he  must  do  two  things':  he  must,  in  clear  words,  exclude  lapse ; 

and  he  must  clearly  indicate  who  is  to  take  in  case  the  legatee 

should  die  in  his  lifetime.     The  first  part  of  the  gift  in  this  case, 

in  which,  it  may  be  observed,  there  are  unnecessary  words  of 

limitation,  would  unquestionably  not  exclude  lapse.     Even  if 

the  words  in  retercnc:e  to  the  vesting  of  the  interests  were  a 

sufficiently  clear  indication  of  intention  that  there  should  be  no 

lapse,  yet  they  only  suj>[)ly  the  first  of  the  two  requisites,  and 

consequently  the  second  must  be  supplied,  if  at  all,  by  extracting 

(')  1  Ph.  1.  O  8  D.  M.  &  G.,  173.  (')  2  Vern.  378. 

0  1  Bear.,  46-52.  (*)  4  Yes..  418.  (")  Vol.  ii.  6tli  Ed.,  1128. 

O  2  Hare,  531.  (•)  ;i  Atk.,  572.  *)  2  Cox,  118. 
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from  the  superfluous  but  not  unusual  words  in  the  first  part  of 
the  gift  something  to  import  into  the  second  a  substitution,  iu 
case  of  the  legatee's  death  in  the  testator's  lifetime.  I  think  that 
that  would  be  an  entirely  unsound  construction,  and  therefore 
I  must  allow  the  demurrer. 

Solicitors  for  the  plaintiff:  Messrs.  Raven^croft  ^  Hills. 
Solicitors  for  the  demurring  defendants :  Messrs.   Tucker  ^ 
Lake.  

V.4:.W.  May  30, 1873. 

348]  *Radde  V.  Norman. 

[Law  Heports,  14  Equity  Gases.  848. 

.  1872  R.  61. 

7}rade  Name  —  "  Leopoldshall "  —  Injunctum. 

The  name  of  the  place  of  origin  of  an  article  may  become  a  trade  mark  con- 
sideration of  the  kind  of  evidence  necessary  to  support  aninterlocatoryinjanction 
in  such  a  case. 

Motion.  In  1859  the  Ducal  government  of  Anhalt  discovered 
at  Leopoldshall,  in  theterritory  of  theduch}-,  near  the  Prussian 
town  of  Stassfurt,  a  valuable  mine  of  rock  salts,  containing  in 
particular  a  crude  or  native  salt  called  "  Kainit,"  peculiarly  rich 
in  sulphate  of  potash,  and  thereby  and  otherwise  very  valuable 
as  a  manure.  In  August,  1869,  the  plaintiffs  analysed  it,  and 
publiahed  in  England  and  Ireland,  a  circular,  bringing  it  under 
the  notice  of  the  public  by  the  name  of  "  Kainit "  alone.  Shortly 
before  the  30th  of  April,  1870,  the  Ducal  government  granted 
the  exclusive  right  of  exporting  over  the  sea  genuine  Kainit  out 
of  the  mines  to  Mr.  Q-ustav  Ziegler.  On  the  30th  of  April,  1870, 
the  notification  of  that  grant  was  published,  and  on  the  same 
day  Gustav  Ziegler  conferred  such  exclusive  right  upon  the 
plaintiff  Otto  Radde.  The  government  notification  and  mem- 
orandum conferring  such  exclusive  right  on  the  plaintiff,  Olto 
Radde,  was  as  follows : 

(Translation.) 

"  Notice  is  hereby  given,  that  the  Ducal  Anhalt  government 
department  for  forests  and  mines  have  awarded  to  Mr.  Qustav 
Ziegler,  of  Dessau,  the  exclusive  right  of  exporting  over  the 
seagenuineKainic,  in  its  raw,ground,  or  unground  state,  wrought 
and  gotton  out  of  the  Ducal  mines  at  Leopoldshall,  and  have 
closed  an  especial  contract  to  this  effect  with  Mr.  Qustav  Ziegler. 

"  Dessau,  April  30th,  1870." 

"  The  Ducal  Anhalt  government  department  of  forests  and 
mines,  "  Steinkopff. 

"  Memorandum. 

'*  Referring  to  the  above  notice,  I  hereby  confer  upon  Mr.  Otto 
349]  *Radcle,  of  Ilaniburir,  the  exclusive  right  of  exporting 
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genuine  Kainit  from  Leopoldshall  over  the  sea,  eHpecially  to 
Great  Britain  and  Ireland.  *'  G.  Ziegler." 

The  translation  of  the  notification  and  memorandum  were,  in 
the  month  of  July,  1870,  printed  and  circulated  by  the  plain  tifts 
in  this  country.  In  that  circular  the  word  "  Leopoldshall  "  was 
placed  in  a  single  line  in  larore  type,  and  the  circular  particularly 
referred  to  "the  genuine  Kainit'*  as  coming  from  the  Ducal 
mines  at  Leopoldshall.  In  1869,  when  Kainit  was  first  intro- 
duced, no  one  was  ofi:ering  or  selling  an  article  under  that  name ; 
but  spurious  imitations  liaving  afterwards  appeared,  the  plaint- 
ifts  thereupon  adopted  the  distinctive  name  "  Le<>i)old.shall"  for 
the  Kainit  supplied  by  them.  The  plaintift'  Otto  Radde,  acting 
under  his  aforesaid  risrhts,  exported  large  quantities  of  the 
genuine  Leopoldshall  Kainit  to  the  United  Kingdom,  and,  in 
co-operation  with  the  plaintiff  Emil  Meyerstein,  his  agent  here, 
established  a  profitable  sale  for  his  Kainit.  Before  the  filing  of 
the  bill  in  this  suit  they  had  distributed  127,000  circulars  and 
books  of  various  kinds  relating  to  it;  had  advertised  it  almost 
constantly  in  more  than  thirty  newspapers;  and  had  sold  about 
£500  worth  by  March,  1870,  £15,000  worth  by  the  end  of  that 
year,  and  £30,000  worth  in  1871.  In  June,  1870,  the  plaintiffs 
circulated  a  '*  caution,"  stating  the  sole  right  of  the  plaintiff 
Otto  Radde,  and  warning  all  persons  against  selling  the  genuine 
Leopoldshall  Kainit  without  a  license."  Ever  since  June,  1870, 
the  plaintiffs  had  always  advertised  and  sold  their  Kainit  as 
"genuine  Leopoldshall  Kainit."  It  was  imported  and  used  as 
a  crude  salt  in  its  native  state,  being  only  ground  fine  for  the 
purpose  of  sowing  it  on  the  land.  It  contained  from  24  to  32.60 
per  cent,  of  sulphate  of  potash,  the  guaranteed  minimum  being 
23  per  cent. ;  and  contained  also  sulphate  of  lime,  sulphate  of 
magnesia,  chloride  of  magnesium,  and  common  salt.  It  was  a 
most  valuable  manure,  especially  for  light  soils,  when  used  in 
combination  with  nitrogenous  and  ammoniacal  manures.  The 
native  salt  did  not  diliquesce,  and  might  therefore  be  stored 
without  inconvenience.  The  Leopoldshall  mines  were  the  only 
mines  where  the  genuine  native  Kainit  could  be  obtained  in 
suflScient  and  regular  supplies.  Many  inferior  salts  and  com- 
pounds had  *been  introduced  and  sold  under  the  title  of  [350 
*'  Kainit,"  but  "  the  genuine  Leopoldshall  Kainit,"  imported  by 
the  plaintiffs  exclusively,  was  well  known  in  the  trade  as  the 
product  of  the  Leopoldshall  mines;  was  distinsruished  by  the 
name  '*  Leopoldshall  "  from  all  other  kinds  of  Kainit ;  and  the 
plaintiffs  claimed  an  exclusive  right  to  the  use  of  the  word 
"  Leopoldshall "  as  applied  to  Kainit. 

In  March,  1872,  the  defendants  issued  the  following  circular 
or  document : 

3  Eng.  Rep.1  98 
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"  Kainit.     [^LeopoldsalL'] 

"  We  are  offering  a  good  lot  of  above,  testing  24  per  cent, 
sulphate  of  potash,  at  X3  per  ton,  net  cash,  free  to  carriers  in 
bags,  and  shall  be  glad  of  orders  per  return. 

"  Norman  ^  PigotL 
•      "  87,  The  Albany,  Old  Hall  Street,  Liverpool, 
14th  February  1872.'- 

On  the  22d  of  March,  187-',  Thomas  Pugh,  a  customer  of  the 
plaintiffs,  wrote  to  the  defendants  as  follows : 

"  Please  send  me  sample,  analysis  report,  and  price  per  ton 
on  rails  in  bags  for  Leopoldshall  Kainit." 

On  the  23d  of  March,  the  defendants  sent  the  following 
answer  to  that  letter  : 

"  Mr.  Thomas  Pugh. 

"  Dear  Sir, —  In  reply  to  your  esteemed  favor,  we  beg  to  quote 
inclosed  sample  Leopoldsalt  Kainit,  X3  per  ton  in  bags  per  rail, 
net  cash,  and  shall  be  glad  of  orders. 

"  Tours  truly, 

"  (Turn  over).  "  Nommi)  ^  PigotL 

"  We  have  no  further  guaranty  than  the  test,  which  is  i4 
per  cent,  sulphate  of  potash." 

The  plaintiffs  alleged  that  the  article  so  brought  into  the  mar- 
ket and  sold  by  the  defendants  was  very  inferior  in  quality  to 
the  genuine  Leopoldshall  Kainit;  that  it  could  not  be  sold  ex- 
cept by  means  of  deceiving  the  public  and  injuring  the  plaintiffs; 
that  the  plaintiffs  had  in  fact  sustained  considerable  pecuniary 
loss  by  such  sale;  and  that,  as  no  person,  except  the  plaintiff 
Otto  Radde,  had  any  right  to  export  genuine  crude  Kainit  from 
Leopoldshall  over  the  sea,  the  genuine  article  could  not  be  ob- 
351]  tained  *in  this  country  (except  by  means  of  fraud)  from 
any  person  but  the  plaintiffs,  and  persons  by  them  lawfully 
authorised.  The  plaintiffs  had  not,  nor  had  either  of  them, 
ever  given  any  consent  to  the  defendants,  or  either  of  them,  to 
sell  Kainit,  or  use  the  word  Leopoldshall. 

The  cause  came  on  to  be  heard  on  a  motion  for  an  injunction 
to  restrain  the  defendants  from  issuing  or  circulating  the  afore 
said  circulars,  or  any  similar  circulars  or  documents,  and  from 
using  the  words  Leopoldsalt  or  Leopoldshall,  or  any  colorable 
imitation  of  Leopoldshall,  in  connection  with  Kainit  brought 
into  the  market  by  them  ;  and  generally  from  doing  any  act  or 
thing  representing  or  calculated  to  induce  the  belief  tliat  the 
Kainit  offered  for  sale  by  the  defendants  was  the  product  of  the 
Leopoldshall  mines,  or  was  the  Kainit  imported  by  the  plaintiffs 
into  this  country.  The  plaintiffs'  evidence  was  an  echo  of  the 
bill  in  the  suit,  and  to  the  effect  above  stated. 

The  defendants  deposed  that  the  Kainit  which  they  offered 
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for  sale  was  purchased    by  them  in  the  market  as  genuine 

Leopoldshall  Kainit,  and  that  they  intended  to  sell  it  as  such  ; 

that  the  word  Leopoldsalt  in  their  circular  and  letter  was  a  mere 

oversight   occasioned   by  their  want  of  familiarity  with   the 

German  language,  and  by  the  fact  that  the  article  sold  was  a 

salt.     They  said  they  fully  believed  it  to  come,  and  intended  to 

sell  it  as  coming  from  the  Leopoldshall  mines,  in  the  Duchy  of 

Anhalt.     The  Leopoldshall  Kainit  was  an  article  of  trade  both 

in  England  and  on  the  continent.     Li   the  list  of  the  current 

prices  at  Hamburg  on  the  6th  of  May,  1872,  Leopoldshall  Kainit 

was  included,  and,  as  they  believe,  was  commonly  included  in 

documents  of  the  like  nature.     They  further  said  that  they 

purchased  their  Leopoldshall  Kainit  in  good  faith;  that  they 

were  informed  and  believed  that  whereas  the  alleged  right  of 

the  plaintiffs  extended  only  to  the  exportation  of  Kainit  in  its 

raw  state,  any  subjects  of  the  Ducal  Anhalt  Government  were 

at  liberty  to  export  it  in  its  calcined  or  manufactured  state ;  and 

that  the  plaintiffs  had  no  exclusive  right  to  the  Kainit  wrought 

or  gotten  from  the  said  Ducal  mines;  but  that,  on  the  contrary, 

the  Ducal  Government  was  under  contracts  to  supply  the  same 

to  many  other  firms  in   the  Duchy.     They  believed  that  the 

Kainit  which  they  offered  for  sale  in  manner  aforesaid  *was  [352 

genuine  Leopoldshall  Kainit  in   a  calcined    or  manufactured 

state;  and  they  never  either  intended  to  sell  or  did  in  fact  sell 

it  as  being  the  plaintiffs'  genuine  Leopoldshall  Kainit.     They 

believed  that  there  was,  in  fact,  a  considerable  quantity  of 

genuine  Leopoldshall  Kainit  in  the  English  market  (both  in  & 

manufactured  and  in  a  raw  state)  not  exported  by  the  plaintil'E'^, 

The   defendants,  in   the   earlier   portions   of   their   evidence, 

deposed  to  their  want  of  knowledge  of  the  plaintiff  Otto  Radde'j 

title ;  but  the  statements  then  made  by  them  were  subsequent!) 

amended. 

The  plaintiffs,  in  reply,  stated  that  there  never  had  been  an;v 

genuine  Leopoldshall  Kainit  in  the  English  market  not  exportea 

by  the  plaintiffs;  and  that  such  an  article  always  had  been  ana 

was  unknown  in  the  market;   that  if  ttie  plaintiit'^s  had  ever 

become  aware  of  the  sale  of  such  an  article,  they  would  at  once 

have  taken  measures  to  restrain  the  sale ;  and  chey  also  stated 

that  Leopoldshall  was  the  name  of  a  mine  only,  and  was  not  a 

district  or  town,  or  even  a  village. 

Mr.  Karslake,  Q.C.,  and  Mr.  Colt,  for  the  plauitiffs  : — 

The  first  question  in  this  case  is,  is  the  word  "Leopoldshall" 

a  trade-mark?    We  say  it  is  :   M.  Andrew  v.  Basseti  (*);   Wother- 

spoon  V.  Carrie  (^);  Joyce  on  Injunctions  (';.     The  second  ques- 

O  83  L.  J.  (Ch),  561.  O  J jiw  Eep.  5  H.  L.,  508. 

(«)  Vol.  i.,  24/. 
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tion  is,  Have  the  plaintiffs  the  exclusive  or  sole  riffht  of  "  selling  " 
their  Kainit  in  this  country  ?  The  evidence  shows  that  long 
ago  the  plaintiffs'  industry  enabled  them,  and  them  alone,  to 
procure  from  the  Leopoldshall  mine  Kainit  in  a  crude  state. 
They  then  also  obtained  a  grant  of  the  exclusive  right  to  export 
that  article  from  Anhalt,  and  to  import  it  into  this  country. 
Those  facts  establish  their  absolute  ownership  of  the  genuine 
crude  Kainit  in  this  country  as  against  every  one  else.  Thej' 
have,  therefore,  a  perfect  right  to  prevent  any  or^e  from  selling 
Avhat  purports  to  be  their  Kainit.  To  achieve  that  they  une  the 
word  "  Leopoldshall."  It  will  inflict  no  hardship  on  the  defend- 
ants to  grant  this  injunction,  because  they  can  easily  so  describe 
any  Kainit  sold  by  them  as  not  to  interfere  with  the  "genuine 
Leopoldshall  Kainit  *'  sold  by  the  plaintiffs. 
353]  *The  last  question  is,  have  the  defendants  infringed  the 
trademark  of  the  plaintiffs  ?  Their  circular  shows  that  they 
have.  It  was  evidently  framed  for  the  purpose  of  deceiving  the 
public.  The  word  "  Leopoldsalt,"  was  intended  as,  and  is  a 
close  and  colorable  imitation  of  Leopoldshall,  and  is  meant  to 
lead  buyers  to  suppose  that  they  arc  purchasing  the  genuine 
native  salt  obtained  from  tlie  mine  at  Leopoldshall.  Unless  such 
be  the  intention,  ti»e  use  of  the  word  *'  Leopold  "  is  wholly  un- 
meaning and  -cannot  be  accounted  for.  The  defendants'  letrer 
of  the  23d  of  March,  1872,  was  written  in  reply  to  an  applica- 
tion for  Leopoldshall  Kainit,  which  such  reply  treats  as  the 
same  article  as  Leopoldsalt  Kainit."  The  expressions  as  to  the 
guaranty   in   the    letter   show   clearly   that   the   thing   to   be 

guaranteed  was — that  the  article  sold  was  —  Kainit  from  the 
eopoldshall  mine,  which  commonly  contains  the  minimum 
proportion  of  24  per  cent,  of  sulphate  of  potash,  and  is  well 
known  in  the  trade.  Resting  our  case  merely  on  AV Andrew  v. 
Basseit  (*),  the  plaintiffs  are  clearly  entitled  to  an  injunction. 
Mr.  Greene^  Q.C.,  and  Mr.  B.  B.  Rogers,  for  defendants: 
The  plaintiffs  here  seek  to  carry  the  doctrines  of  this  Ck)urt 
far  beyond  their  proper  limit ;  and  the  cases  cited  do  not  apply 
to  the  present  one.  The  defendants'  case  is,  that  the  Kainit 
which  they  sold  was  bought  by  them  in  the  market  as  genuino 
Leopoldshall  Kainit;  that  they  intended  to  sell  it  as  such ;  and 
that  the  use  of  the  word  "Leopoldsalt"  was  the  result  of  in 
advertence  on  their  part.  They  say  that  they  "  fully  believed, 
and  fully  believe  it  to  come,  and  intended  to  sell  it  as  coming, 
from  the  Leopoldshall  mine  in  Anhalt."  Unless  the  plainrirfs 
can  show  mala  fides  on  the  part  of  the  defendants,  the  injunc- 
tion cannot  be  granted ;  but  it  i^  impossible  to  gainsay  the 
bona  fides  of  the  defendants. 

033L.  J.,(Ch.)561. 
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[The  Vicb-Chancbllor  : — Why  do  they  not  say  precisely 
where  in  fact  they  got  the  Kainit  which  they  sold  ?] 

They  do  say  where  they  got  it,  viz.,. in  the  market.  But  the 
plaintiiFs  have  not  shown  a  proper  title  to  their  Kainit.  It  is 
not,  as  here,  alleged  on  the  pleadings  that  their  Kainit  can  only 
be  got  at  the  Ducal  mines,  nor  do  they  say  that  the  defendants' 
18  *not  from  Leopoldshall,  L  e.,  the  same  "  place."  If  it  [354 
18,  there  is  no  deception  on  their  part;  and  if  it  is  not,  the  plaint- 
iffs have  no  case. 

Then,  again,  the  plaintiffs  are  selling  the  raw  or  crude  Kainit; 
the  defendants  are  selling  the  calcined  or  manufactured  article. 
What  they  are  selling  is  not,  therefore,  the  same  thing  as  that 
which  the  plaintiffs  (even  on  their  own  showing)  profess  to  im- 
port into  this  country.  The  calcined  or  manufactured  ariicle 
can  be  bought  abroad  at  any  moment;  and  if  so,  there  is  no- 
thing to  prevent  its  being  sold  here. 

Wothei^spoon  v,  Carrie  (^)  is  distinguishable  from  this  case. 
"  Starch"  is  the  same  thing  everywhere  all  over  the  world ;  but 
the  plaintiffs  cannot  pretend  that  they  have  so  large  a  title  as 
that  to  their  Kainit.  AV Andrew  v.  Basseit  (^)  is  a  different  case. 
If  the  plaintiffs  here  are  right,  the  defendants  must,  although 
their  description  of  their  own  article  denotes  correctly  what  it 
is,  add  other  words  to  show  that  "  it  is  not  the  Kainit  of 
Otto  Radde."     But  that  is  never  required  in  these  cases. 

Then  the  evidence  here  proves,  beyond  a  doubt,  that  the 
public  have  never  really  been  deceived  by  the  articles  sold  by  the 
defendants.  The  defendants  never  have  used  the  plaintiffs  trade 
mark,  even  if  the  word  "genuine"  imports  "crude."  There 
has  been  no  infringement  of  it  by  the  defendants;  they  have 
never  used  that  word,  but  have  throughout  adopted  their  own 
description,  and  not  that  of  the  plaintiffs.  Moreover,  it  is  a 
well  known  fact  that  many  other  merchants  have  long  sold  and 
still  sell  with  impunity  the  same  sort  of  article  as  the  defendants. 
Unless,  therefore,  the  plaintiffs  can  prove  that  what  the  defend- 
ants do  sell  is  in  all  respects  identical  with  the  plaintiffs'  "  crude 
Kainit,"  there  is  no  ground  for  an  injunction.  In  tine,  we  say 
the  plaintiffs  have  not  proved  that  the  Kainit  of  the  defendants 
does  not  come  from  these  mines;  and  even  if  they  had  proved 
that,  they  would  not  have  been  entitled  to  the  order  they  now 
move  for. 

Sir  John  Wickens,  V.C.  : 

The  plaintiffs  seem  to  me  to  have  established  a pnmfi/acee  case 
to  treat  Leopoldshall  as  denoting  in  the  English   market  the 
♦unadulterated  article  imported  by  M.  Radde.     No  doubt  [355 
(1)  Law  Rep.  5  H.  L.,  508.  O  83  L.  J.,  (Ch.)  561. 
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that  is  a  very  difficult  sort  of  title  to  establish,  and  it  is  not  ne- 
cessary now  to  say  that  it  is  definitively  established.  That  is  a 
matter  for  the  hearing.  But  the  evidence  before  me  of  practical 
men  and  persons  engaged  in  the  trade  is  substantially  uncontra- 
dicted, as  I  understand  it,  and  is  of  unusual  strength.  The  de- 
fendants have  clearly  used  the  name  of  Leopoldshali,  or  an 
imitation  of  it ;  and  have  not  attempted  to  show,  or  at  any  rate 
have  not  shown,  that  they  had  any  excuse  whatever  for  so  doing. 
There  is  nothing  in  the  evidence  that  I  can  see  to  lead  to  a 
serious  belief  that  they  have  used  this  name  brndfide.  Their 
evidence  upon  the  point  really  comes  to  nothing.  It  is  utterly 
vague  as  to  the  persons  from  \vhom,  the  times  at  which,  ancl 
the  representations  under  which  what  they  sell  as  Leopoldshali 
was  purchased;  and  the  mis-spelling  of  the  word  is,  to  say  the 
least,  as  suspicious  a  circumstance  as  can  be  conceived.  Xo 
doubt  if  they  liad  shown  that  the  Kainit  which  they  oflfered  for 
sale  was  really  the  Leopoldshali  Kainit,  or  even  had  been  bought 
by  them  under  circumstances  which  led  them  to  believe  it  was 
really  Leopoldshali  Kuinit,  they  would  have  been  in  a  very  dif- 
ferent position.  But  in  a  case  of  this  sort,  mere  allegations  that 
they  purchased  it  as  genuine  Leopoldshali  Kainit,  or  that  they 
purchased  it  in  good  faith,  or  that  they  believed  it  to  cotne  from 
the  Leopoldshali  mine  in  a  calcined  or  in  a  manufactured  state, 
must  go  for  nothing.  I  must  treat  the  case,  therefore,  as  on^ 
in  which  the  plaintiffs  have  established  2^r-imd  facie  what  I  admit 
to  be  a  very  difficult  title  to  estahlish,  a  title  to  the  exclusive 
use  of  a  particular  word  as  a  trade-mark;  and  that  the  defend- 
ants have  used  the  same  word  without  any  justification  or  excuse. 
If  they  intended  to  assert  by  the  affidavits  that  they  were  unac- 
quainted with  the  plaintiff's  use  of  the  title,  or  his  circulars  or 
advertisements,  or  of  the  terms  which  he  had  applied  to  it  in 
using  the  circulars  and  advertisements,  they  have  certainly  failed 
to  do  so  distinctly.  There  is  not  a  word  to  that  effect  in  their 
first  affidavits,  and  if  the  allegations  as  to  knowledge  in  their 
second  affidavits  are  intended  to  convey  that,  it  is  very  unfortu- 
nately expressed.  Unquestionably  the  deponents  knew  in  1869 
that  Radde  professed,  whether  rightly  or  wrongly,  to  be  the 
only  shipper  of  genuine  Leopoldshali  Kainit,  although  the  state- 
356]  Client  in  terms  *seems  to  deny  that;  and  it  may  therefore 
well  be  that  other  things  are  true  which  the  same  allegation 
seems  pritnd  facie  to  deny.  It  is  quite  obvious  that  much  less 
absolute  proof  of  the  plaintiffs'  title  is  required  where  there  is 
reason  to  doubt  the  defendants'  good  faith.  Here  they  swear 
to  that  good  faith  in  so  many  words,  but  give  the  Court  no 
reason  wliatever  to  believe  in  it;  and  certainly  considerable 
reason  for  doubting  it.     Xo  doubt  the  plaintiff's  title,  although 
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much  more  satisfactorily  proved  than  it  was  when  a  previous 
case  (^),  founded  upon  the  same  or  a  similar  title,  was  before 
me,  may  still  be  open  to  much  question.  I  by  no  means  decide 
that  even  as  now  proved,  it  would  be  sufficiently  establi.shed  as 
against  a  person  who,  in  ignorance  of  any  claim  upon  liadtle's 
part,  had  sold  or  offered  for  sale  raw  LeopoldshaJl  Kainit  — 
Kainit  which  he  had  lawfully  got  into  his  possession  with  good 
reason  to  believe. that  it  was  what  he  described.  But  it  seems 
to  me  that  the  title  is  so  sufficiently  established  as  to  authorize 
me,  on  an  interlocutory  application,  to  grant  an  injunction 
against  persons  who,  when  challenged,  say  no  more  in  their 
own  favor  than  the  defendants  have  said  in  this  case.  I  shall 
therefore  grant  the  injunction  moved  for;  omitting,  however, 
from  the  order  the  words  "  the  product  of  the  eaid  Leopoldshall 
mines." 

Solicitor  for  the  Plaintiffs  :  Mr.  T.  J.Holmes, 
Solictors  for  the  Defendants:  Messrs.  Cree  ^  Last. 


V.  C.W.  May  28,  29 ;  June  4, 1872. 

♦Hall  v.  Hall.  [365 

1870  H.,  190. 

Hall  v.  Hall. 

1871  H.,  20. 

[Law  Reports,  14  Equity  Cases,  865.] 

RedL  Estate — Voluntary  Settlement  —  No  Power  of  Revocatian  —  Professional 
Advice  —  Subsequent  Acts  of  Settler  —  Settlement  relieved  against. 

A  voluntaTy  settlement  sliould  contain  a  power  of  revocation  ;  if  it  does  not, 
the  parties  who  rely  upon  it  mast  prove  that  the  settler  was  properly  advised 
when  he  executed  it,  that  he  thoroughly  understood  the  effect  of  omitting  the 
power,  and  that  he  intended  it  to  be  excluded  from  the  settlement.  If  that  is  not 
established,  and  the  Court  sees,  from  the  surrounding  circumstances,  that  the 
settler  believed  the  instrument  to  be  revocable,  it  will,  even  after  the  lapse  of 
nearly  twenty  years  and  the  death  of  the  settler,  interfere  and  give  relief 
against  it. 

The  plaintiff  in  the  first  of  these  suits  was  Lewis  Hall,  one  of 
the  two  trustees  of  a  voluntary  settlement  of  real  estate^  and  the 
second  son  of  the  settler  and  testatrix  in  the  suits.  The  defend- 
ants were,  Ellis  Hall  and  some  of  the  other  children  of  the  set- 
tler; Matthew  William  Thompson,  a  purchaser  of  a  portion  of 
the  settled  property  and  others. 

The  plaintiffs  in  the  second  suit  were  the  three  infant  children 
of  Ellis  Hall,  by  Joseph  Hobson,  their  next  friend ;  and  the  de- 
fendants were  Lewis  Hall  and  others,  and  the  trustees  of  the 
testatrix's  will. 

(')  Radde  v.  Knoblauch,  May  22, 1872. 

To  the  contrary  in  effect,  see  Canal    Company  v.  Clark,  13  Wallace,  311. 
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The  facta  common  to  the  two  suita  were  the  following : 
In  1852  Eliza  Hall,  widow,  was  seised  in  fee,  fre<*,  from  in- 
cumbrances, of  certain  hereditaments  and  premises  in  Yorkshire. 
She  then  had  seven  children,  viz.,  John  Hall,  Lewis  Hall,  Edwin 
Hall,  Kulh  Hall  the  elder,  Sophia  Hall  (now  Sophia  Green), 
Jesse  Hall  (since  deceased),  and  Ellis  Hall.  She  was  desirous 
of  making  some  provision  for  them.     She  had  at  that  time  a 

freat  dislike  to  making  a  will,  and  she  accordingly  instructed 
Ir.  George  Humble,  a  solicitor,  of  Bradford,  to  settle  the  pro- 
perty on  herself  and  her  children  ;  the  renta  to  be  reserved  to 
herself  for  life,  then  to  be  divided  amongst  her  children  until 
366]  they  were  all  of  age,  when  the  ^property  was  to  be  sold 
and  the  money  divided  equally  ;  and  the  trustees  of  the  settle- 
ment were  to  have  power  to  sell  the  property  at  any  time  with 
her  consent. 

By  the   settlement,  dated  the   24th   of  December,  1852,  ex- 

Eressed  to  be  made  between  Eliza  Hall  of  the  one  part,  and 
iCwis  Hall  and  George  Alderson  of  the  other  part,  and  exe- 
cuted by  Eliza  Hall,  after  reciting  that  Eliza  Hall  wasdesinms  of 
settling  and  assuring  the  hereditaments  and  premises  therein- 
after described,  and  intended  to  be  thereby  convej^ed  in  the 
manner  thereinafter  mentioned,  it  was  witnessed  that,  for  ef- 
fectuating such  desire,  and  for  the  nominal  consideration  therein 
mentioned,  she  (Eliza  Hall)  thereby  granted  and  conveyed  to 
Lewis  Hall  and  George  Alderson,  and  their  heirs,  the  heredita- 
ments and  premises  therein  described  and  hereinbefore  referred 
to,  to  hold  the  same  to  them,  their  heirs  and  assigns,  upon  trust 
to  pay  the  rents  and  profits  thereof,  to  Eliza  Hall  for  her  life^ 
for  her  sole  and  separate  use  (her  receipts  to  be  good  discbarges 
for  the  same);  and  from  and  after  her  decease  to  pay  the  same 
rents  and  profits  to  Sophia  Hall,  Jesse  Hall,  and  Ellis  Hall,  or 
apply  the  same  for  or  towards  their  maintenance  and  education 
during  their  respective  minorities;  and  when  the  youngest  should 
attain  the  age  of  twenty-one  years  (the  said  Eliza  Hall  being  then 
dead),  upon  trust  to  sell  and  dispose  of  the  said  hereditaments 
and  premises  in  manner  therein  mentioned ;  and  then  upon  trust, 
after  reimbursing  themselves  their  costs  and  expenses  out  of  the 
purchase  money,  to  pay  and  divide  the  residue  or  surplus  Jhereof 
unto  and  amongst  the  said  John  Hall,  Lewis  Hall,  Edwin  Hall, 
Kuth  Ball  the  elder,  Sophia  Hall,  Jesse  Hall,  and  Ellis  Hall, 
their  executors  and  administrators,  in  equal  shares  and  propor- 
tions, as  tenants  in  common. 

The  settlement  then  contained  a  proviso  giving  the  children 
and  their  issue  such  benefit  of  survivorship  as  was  therein  men- 
tioned ;  a  covenant  for  further  assurance  on  the  part  of  Eliza 
Hall;  the  usual  trustees'  receipt  and  indemnity  chiuses;  and  a 
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power  for  the  appointment  of  new  trustees ;  but  no  i 
A  memorial  of  the  settlement  was  duly  register  i 
field  on  the  Ist  of  January,  1853. 

In  October,  1861,  the  settler,  without  the  knov  I 
trustees  of  the  settlement,  or  either  of  them,  mor  \ 
tion  *of  the  settled  property  to  a  Mrs.  Matth(  i 
secure  the  repayment  of  £200  and  interest.  The  i  i 
duly  registered.  It  contained,  however,  no  refe 
settlement;  and  the  equity  of  redemption  was  rei  i 
mortgagor  herself. 

The  settler,  bvher  will,  dated  the  27th  of  May,  1 : 
recting  that  all  her  debts,  funeral  and  testaments  i 
should  be  paid  out  of  her  personal  estate,  devised 
therein  described  as  the  market  tavern  [being  part  i 
property],  to  Ellis  Hall  for  his  life ;  and  after  hii 
devised  the  same  premises  unto  and  equally  amc  i 
every  the  child  and  children  of  her  son  Ellis  Hall 
be  living  at  her  decease,  and  to  the  issue  of  sucl 
might  be  then  dead  leaving  issue ;  such  issue  tak:  i 
only  which  their  respective  parents  would  have  bee  i 
had  such  parents  been  then  living.     She  devised 

E remises,  therein  described  as  the  butcher's  shop  a 
ouse  [also  part  of  the  settled  property]  unto  her  so 
his  heirs  and  assigns  for  ever,  if  he  should  return  to  I 
claim  the  same  within  twenty-one  years  then  next 
in  case  her  son  Jesse  Hall  should  not  return  to  ' : 
claim  those  premises  within  the  said  term  of  twen 
then  she  devised  the  butcher's  shop  and  slaughter 
and  equally  between  and  amongst  her  two  sons,  Ed^  i 
Ellis  Hall,  and  to  their  respective  heirs  and  assigns 
tenants  in  common  and  not  as  joint  tenants.     She 
tain  other  premises,  therein  described  as  the  Cricl 
[also  part  of  the  settled  property],  unto  her  son  [ 
his  heirs  and  assigns  for  ever,  subject,  nevertheless , 
ment  of  the  said  mortgage  debt  (which  had  been  re 
sum  of  <£130),  and  all  interest  to  become  payable  fi 
and  she  devised  the  three  other  messuages  there  i 
[also  part  of  the  settled  property],  with  the  appurt^i 
also  all  the  residue  of  her  real  estate  [the  residue,  ii 
settled  property],  unto  Edwin  Hall  and  Ellis  Hall 
amongst  other  things,  to  pay  an  annuity  of  j620  165 
to  Sophia  Green  for  her  separate  use  for  her  life,  an 
of  £7  165.  per  annum  to  Ruth  Hall  the  elder  for  he 
separate  use ;  and,  subject  to  and  charged  with  the  si  i 
and  mortgage  debt,  she  devised  the  said  real  esta 
♦trusts  therein  mentioned,  but  which  are  not  mate 
8  Eng.  Rep.1  99 
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be  here  stated;  atid  appointed  her  sons  Edwin  HaU  and  Ellis 
Hall  trustees  and  executors  of  her  will. 

The,  testatrix  made  a  codicil  to  her  will,  by  which  she  substi- 
tuted Samuel  Lupton  as  a  trustee  instead  of  Edwin  Hall. 

She  died  on  the  30th  of  June,  1866,  and  her  will  and  codicil 
were  duly  proved  by  the  executors  on  the  18th  of  July,  1866. 

Shortly  after  the  death  of  the  testatrix  Lewis  Hall  made  dili- 
gent inquiries  and  searches  for,  and  endeavored  to  obtain  pos- 
session of  the  settlement,  in  order  to  execute  the  trusts  of  it,  but 
was  unable  to  do  so,  and  was  informed  that  it  had  been  destroyed 
by  the  settler. 

On  the  death  of  the  testatrix  Ellis  Hall  entered  into  the  pos- 
session of  the  property  devised  to  him  for  his  life ;  Edwin  HaU 
entered  into  the  possession  of  that  devised  to  him  in  fee,  sub- 
ject to  the  mortgage  debt;  and  Edwin  HaU  and  Ellis  Hall  en- 
tered into  the  receipt  of  the  rents  and  profits  of  that  devised  to 
them  in  fee,  in  the  event  of  Jesse  Hall  not  returning  to  England 
and  claiming  the  same. 

Ellis  Hall  and  Samuel  Lupton  duly  entered  into  the  possession 
of  the  residuary  real  estate  of  the  testatrix  devised  to  tnem  upon 
trust  as  aforesaid ;  and  paid  out  of  the  rents  and  profits  thereof 
the  annuities  of  £20  165.  and  £7  165.  to  Sophia  Green  and  Ruth 
Hall  the  elder  respectively. 

On  the  Ist  of  August,  1867,  Edwin  Hall  and  the  mortgagee, 
sold  and  conveyed  a  part  of  the  settled  and  devised  property, 
called  the  Cricketers'  Arms  Inn,  to  Matthew  William  Thomp- 
son for  £600 ;  but  with  notice  of  the  settlement. 

On  the  16th  of  October,  1869,  Edwin  Hall  executed  a  deed, 
which  was  duly  registered  under  the  192d  section  of  the  Bank 
ruptcy  Act,  1861. 

There  was  some  conflict  of  evidence  as  to  the  knowledge  pos- 
sessed by  the  settler,  when  she  executed  the  settlement,  and  the 
precise  circumstances  under  which  she  destroyed  it;  but  the 
facts  stated  in  the  pleadings  were  as  follow : 

After  the  execution  of  the  settelment  the  settler  retained  it  in 
her  own  possession,  with  the  exception  of  a  short  time,  during 
which  it  was  alleged  that  Lewis  Hall  had  it  in  his  custody. 
369]  *She  received  the  rents  and  profits  of  the  property  dar- 
ing the  whole  of  her  life ;  and  continued  in  the  sole  management 
and  disposal  of  the  property,  and  acted  in  such  management  and 
disposal  without  any  reference  to  or  the  concurrence  of  the  trus- 
tees therein  named,  or  either  of  them.  She  so  acted  under  the 
impression  and  belief  that  the  settlement  was  revocable  by  her 
at  any  time,  at  her  sole  wiU ;  and  that  she  had  not  thereby  in  any 
manner  fettered  or  derogated  from  her  full  right  to  dispose  of 
the  same  as  she  should  think  fit.    Neither  of  the  trustees  of  the 
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settlement  ever  acted  in  the  trusts  of  it  (otherwisi 
ruling  the  first  above  naraed  suit).     In  Octobc 
il.ill,  who  was  then  very  ill  and  confined  to  be( 
ilunible,  and  directed  him  to  prepare  her  will, 
liim  that  she  "  had  done  away  with  that  old  deed, 
settlement.     He  did  not  then  inform  her  that  s 
manner  prevented  from  or  incapable  of  revoking  t 
ami  he  accordingly  prepared,  and  she  executed  t 
howev.er,  was  afterwards  revoked.    Some  time  in 
1862,  or  1863,  the  settler  with  whom  Ellis  Hall  w 
tO(ik  the  settlement  out  of  the  chest  of  drawers 
used  to  keep  the  same,  and  handed  it  to  Ellis  Ha 
time  directing  him  to  burn  it.     He  accordingly,  i 
and  by  her  direction,  put  the  settlement  into  th 
and  covered  it  over  with  coals,  and  she  and  he  wi 
it  was  being  burnt  away.     When  it  was  consu 
*'  There  is  an  end  of  that,"  or  used  words  to  th« 
evidently  believed  at  that  time  not  only  that  she  1 
to  deal  with  the  settlement  in  any  manner  she  ph 
by  destroying  the  same  in  manner  aforesaid  she  h 
voked  it.     She  and  Ellis  Hall  were  respectively 
quainted  with  law ;  and  neither  she  nor  he  was  i 
burning  of  the  parchment  upon  which  the  settlen 
ten  was  not  in  itself  sufficient  to  work  a  revocatic 
visions  of  the  deed. 

She  had  not,  vrhen  she  gave  instructions  for  th 
of  the  settlement,  or  at  any  time  afterwards  (save 
mentioned)  any  legal  advice  whatever,  other  tha 
Humble.  He  was  not  consulted  by  her  as  to  the 
the  settlement  and  was  not  informed  by  her  of  tl 
of  it.  Under  *those  circumstances  he  had  no  oppc 
of  advising  her,  and  did  not  in  fact  advise  her,  i 
Btruction  of  the  settlement,  as  aforesaid  did  not  oj 
vocation  of  it. 

Not  only  did  ttie  settlement  contain  no  expr 
revocation  by  the  settler,  but  she  was  not  aware  tl: 
form  was  requisite  to  enable  her  to  revoke  it.  It 
to  Mr.  Humble  to  suggest  to  her,  and  he  did  no 
suggest  to  her,  that  the  insertion  of  such  a  power 
ment  would  be  requisite  or  advisable;  and  he  d 
manner  call  her  attention  to  the  fact  that  such  vol 
ment,  if  executed  as  prepared,  would  be  irrevocab 
her;  and  did  not  take  any  means  to  discover  wh 
sired  such  settlement  to  be  revocable  or  irrevocab 

The  whole  family  knew  of  the  destruction  of  tl 
by  the  settler,  and  regarded  it  as  a  revocation. 
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Jesse  Hall  predeceased  Eliza  EEalL  He  died  a  bachelor,  and 
intestate;  and  no  letters  of  administration  were  taken  ont  to  her 
estate. 

Lewis  Hall  charged  by  the  bill  in  his  suit  that  the  trusts  of 
the  settlement  were  in  full  force,  and  ou^ht  to  be  carried  into 
execution ;  save  in  so  far  as  such  trusts  might  have  been  super- 
seded or  defeated  as  to  such  of  the  premises  comprised  in  the 
settlement  as  were  aiffected  thereby  by  the  mortgage  mentioned 
or  referred  to  in  the  will ;  and  that  inasmuch  as  Matthew  Wil- 
liam Thompson  had  fall  notice  of  the  settlement  and  of  the 
claim  of  Lewis  HaU  thereunder  before  the  completion  of  the 
contract  for  the  sale  of  the  hereditaments  and  premises  sold 
to  him,  be  was  a  trustee  for  Lewis  Hall,  and  his  cestuis  que 
trust  under  the  settlement  of  the  hereditaments  and  premises 
sold  to  him  ;  or  of  so  much  of  the  purchase  money  of  the  here- 
ditaments and  premises  as  was  not  properly  applied  by  him  in 
discharge  of  the  mortgage  debt  and  interest  mentioned  or  re- 
ferred to  in  the  will. 

Lewis  Hall  therefore  prayed  (inter  aUa)  by  his  bill  for  a  declara- 
tion that  the  settlement  was  a  valid  one  of  the  hereditaments 
and  premises  therein  comprised ;  and  that  the  trusts  of  it  (sub- 
ject only  to  the  aforesaid  mortgage)  ought  to  be  carried  into 
execution ;  certain  inquiries ;  accounts ;  the  deliverjr  up  of  the 
possession  of  the  hereditaments  and  premises ;  a  receiver ;  that, 
3711  if  necessary,  *the  trusts  of  the  settlement  might  be  exe- 
cuted bjr  the  Court ;  for  costs ;  for  proper  orders  for  the  purposes 
aforesaid ;  and  for  further  relief. 

The  plaintiffi  in  the  second  suit  submitted  that  the  settle- 
ment was  not  binding  upon  the  settler,  and  that  the  trusts  there- 
of ought  not  to  be  carried  into  execution  as  against  the  devisees 
under  the  will ;  but  that,  on  the  contrary,  the  settlement  ought 
to  be  set  aside  bv  the  Court. 

If,  however,  the  Court  should  be  of  opinion  that  the  settle- 
ment was  binding  and  ought  to  be  carried  into  effect,  then  those 
plaintiffs  charged  that  Sophia  Green  and  Ruth  Hall,  the  elder, 
ought  to  elect  between  the  benefits  given  to  them  by  the  will 
and  those  to  which  they  were,  or  claimed  to  be,  entitled  under 
the  settlement;  and  that  if  they  or  either  of  them  should  elect 
to  take  against  the  will,  then  the  annuities  or  annuity  so  given 
to  them  or  her  as  aforesaid  ought  to  be  applied  in  or  towards 
making  good  to  the  plaintiffs  the  benefits  given  to  them  by  the 
will,  and  of  which  they  would  be  deprived  by  the  operation  of 
such  election. 

The  bill  in  that  suit  therefore  prayed  a  declaration  that  the 
settlement  was  not  binding  upon  the  settler,  or  those  claiming 
under  her,  and  that  the  trusts  of  it  ought  not  to  be  carried  into 
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execution  as  against  the  devisees  under  her  will ;  that  the  set- 
tlement might  be  set  aside ;  that  her  will  might  be  established 
by  the  decree  of  the  Court;  that  if  the  Court  should  be  of  opin- 
ion that  the  trusts  of  the  settlement  ou^ht  to  be  carried  into 
effect,  Sophia  Green  and  Ruth  Hall  the  elder  respectively  might 
be  required  to  elect  between  the  benefits  given  to  them  respect- 
ively by  the  will,  and  the  benefits  to  which  they  respectively 
claiuiea  to  be  entitled  under  the  settlement ;  that  if  they  or  eithei 
of  them  should  elect  to  take  under  the  will,  then  the  property 
to  which  they  or  she  would  have  been  entitled  under  the  settle- 
ment might  be  dealt  with  as  directed  by  the  will ;  but  if  they 
or  either  of  them  should  elect  to  take  against  the  will  then  that 
the  benefits  given  to  them  or  her  by  the  will  might  be  applied 
in  or  towards  making  good  to  the  plaintiffs  what  they  should 
have  been  deprived  of  by  the  operation  of  the  settlement;  that 
in  such  last-mentioned  case  an  account  might  be  taken  of  all 
sums  of  money  already  received  on  account  of  the  annuities  re- 
spectively by  them  or  her  so  electing  to  take  *against  the  [372 
will ;  and  that  they  or  she  might  be  directed  to  repay  to  the 
trustees  what  should  appear  to  have  been  received  by  them 
respectively  at  the  foot  of  such  account ;  that  the  bill  in  that 
suit  might  be  taken  as  a  cross  bill  to  that  in  the  first  suit,  and 
that  the  plaintiffs  might  have  such  further  or  other  relief  as  the 
nature  of  the  case  might  require. 

Mr.  Greene^  Q.C.,  and  Mr.  Morsfiead^  for  the  plaintiff  iewTM 
Ilally  and  his  co-trustee  of  the  settlement,  stated  tne  facts  of  the 
case,  adduced  evidence  in  support  of  the  settlement,  and  com- 
bated the  objections  made  to  the  admission  of  it. 

Mr.  MiUeTy  Q.C.,  and  Mr.  Vaughan  Hawkins^  for  Jesse  HaU  the 
younger,  Frederick  Hall,  and  Ruth  Hall  the  younger,  reserved 
their  principal  arguments  for  delivery  in  the  cross  suit. 

Mr.  Lindley^  Q.C.,and  F.  A.  Lewia^  for  Matthew  WiUiam  Tkomp- 
8on^  argued  that  he  was  improperly  made  a  defendant  in  this 
suit.  That  the  bill  was  informal  as  against  him,  and  must  be 
dismissed  with  costs. 

They  cited  Gordon  v.  Horsfatt  Q) ;  Doe  v.  Lewis  (*);  Trougkton 
v.  Binkes  (*) ;  Martinez  v.  Cooper  (*). 

Mr.  StaUoLrd,  for  EUis  HalL 

Mr.  Greene^  in  reply. 

Mr.  Miller^  Q.C.,  and  Mr.  Vavghan  Hawkins^  for  the  plaintiff 
in  the  second  suit : 

First,  as  to  the  question  whether  the  settlement  ought  or 
ought  not  to  be  set  aside : 

0)  11  Jar..  669.  O  6  Vee.,  678. 

C)  11  C.  B.,  1086.  O  2  Ruw.,  198. 
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The  evidence  shows  that  the  settler  did  not  think  when  she 
executed  it  that  she  was  executing  an  irrevocable  instrument- 
All  the  parties  seem  to  have  considered  that  all  deeds  are  re- 
vocable by  destruction.  Here  the  settler  clearly  imagined  she 
could  do  away  with  this  deed  whenever  she  chose ;  and  that  in 
1859,  when  she  made  a  first  will  inconsistent  with  it,  and  when 
373]  she  had  the  settlement  *in  her  possession,  undestroyed, 
she  said  "  I  have  done  away  with  it,"  she  must  have  supposed 
that  some  diiFerent  disposition  of  her  property  would  vacate  the 
deed.  Then,  again,  the  family  knew  of  the  destruction  of  it, 
and  treated  it  as  a  revocation.  Yet  they  now  come,  or,  at  all 
events,  their  trustees  come,  to  set  up  that  settlement  which  they 
all,  being  suijuris^  deliberately  treated  as  revoked.  There  is 
in  this  case  something  more  than  laches ;  there  is  positive  ac- 
quiescence, and  they  cannot  be  allowed  so  to  proceed. 

Second  :  Then  as  to  the  law  : 

The  principles  derived  from  the  cases  are  these : 

There  are  two  kinds  of  voluntary  settlements  —  where  the 
object  is  to  protect  the  settler  against  some  weakness  of  his  own ; 
where  the  settlement  is  a  mere  matter  of  bounty  on  the  part  of 
the  settler,  or  a  quasi  testamentary  disposition  by  him.  Where 
the  primary  motive  is  the  protection  of  the  settler  the  settlement 
should  be  "  irrevocable."  But  where  bounty  alone  is  his  object, 
or  it  is  qicasi  testamentary,  the  cases  show,  not  that  a  power  of 
revocation  is  or  is  not  essential  to  the  validity  of  the  settlement, 
but  that  the  settler  must  be  proved  to  have  known  distinctly 
what  he  was  doing  when  he  executed  the  instrument,  and  what 
he  wished  to  effect  by  it.  It  must  be  shown,  if  such  a  power 
is  not  inserted  in  the  deed,  that  the  settler  intended  to  exclude 
it,  and  was  fully  aware  of  the  effect  which  its  exclusion  would 
produce.  In  the  case  of  Phillips  v.  Mailings  Q  Lord  Hatherley 
said :  "  Where  a  person  is  induced  to  execute  such  a  deed,  it 
must,  in  order  to  support  the  deed,  be  shown  that  the  nature 
of  the  deed  was  thoroughly  understood  by  the  person  executing 
it.  But  the  cases  have  not  gone  further.  Some  cases,  however, 
have  attempted  to  lay.  down  what  ought  to  be  in  such  an  instru 
ment.  It  has,  for  instance,  been  almost  laid  down  in  Coufts  v. 
Acworth  (*)  that  where  there  is  no  power  of  revocation  the  deed 
will  be  set  aside;  and  Wollaston  v.  Tribe  (')  and  Ecereti  v. 
Everett  (*)  have  been  relied  on  as  fevoring  the  same  view.  But 
whether  there  should  be  a  power  of  revocation  or  not  must  de- 
pend upon  the  circumstances ;  and  it  cannot  be  laid  down  as  a 
feneral  rule  that  such  a  deed  would  be  voidable,  unless  it  con- 
74]  tained  a  power  of  revocation."    Now  in  the  *present  case 

(')  Law  Rep.,  7  Ch.,  244,  247.  (•)  Law  Rep.,  9  Eq.,  44. 

O  Ibid.  8  Eq.,  568.  (*)  Ibid  10  Eq..  405. 
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the  real  ground  of  the  cross  bill  is,  that  there  was  "  mistake  " 
on  the  part  of  the  settler  and  her  solicitor,  who  prepared  the 
settlement  We  do  not  allege  any  fraud.  Our  case  is,  that 
those  who  rely  on  the  settlement  must  show  that  the  settler  was 
well  advised  as  to  it,  and  thoroughly  acquainted  with  all  its 
bearings,  when  she  executed  it.  The  evidence  here  shows  that 
that  was  not  the  fact :  Naldredv.  GUham  (*)  and  Cecily.  Butcher  i^. 
Nannej/y.  Williams  (*),  Phillips  v.  Midlings  {*)^  WoUaston  v.  Tribe  (*), 
and  Eoereit  v.  Everett  (•)  really  seem  to  carry  the  argument  to 
this  extent :  that  if  a  power  of  revocation  is  not  inserted  in  the 
deed  it  lies  on  those  who  support  the  deed  to  show  that  the 
settler  positively  declined  to  have  it  put  in.  Prim&facie^  there- 
fore, every  solicitor  preparing  such  an  instrument  is  bound  to 
ask  the  settler  whether  he  means  it  to  be  revocable  or  the  re- 
verse :  and  if  the  solicitor  does  not  ask  that  question  the  deed, 
if  made  irrevocable  when  the  reverse  was  intended,  is,  ipsofactOy 
void :  Mountford  v.  Keene  C).  That  case  was,  no  doubt,  prior 
to  Phillips  V.  MullingSj  bnt  it  is  not  touched  by  it.  Forshaw-y. 
Welsby  (®)  shows,  so  far  as  the  case  does  go,  that  there  is  no  dis- 
tinction on  this  subject  between  voluntary  settlements  of  real 
and  personal  estate. 

Again,  this  settlement  was  plainly  substitutional  for  a  will, 
and,  as  such,  necessarily  intended  to  be  irrevocable :  Toker  v. 
Toker  (•).  Every  case  in  this  Court  has  gone  more  and  more 
against  these  kind  of  settlements.  For  example,  this  Court 
will  not "  rectify  "  a  voluntary  settlement.  Here,  also,  the  form 
in  which  the  equity  of  redemption  in  the  subsequent  mortgage 
was  reserved  shows  that  the  testatrix  did  mean  to  keep  the  pro- 
perty under  her  control ;  and  we  say  that  in  fact  it  was  so  through- 
out :  Anderson  v.  Elsworthy  (*°).  The  case  of  Mountford  v.  Keene 
is  identical  with  the  present  case,  and  is  not  overruled  by  Phillips 
V.  Mullings.  They  are  now  the  general  law  on  this  question, 
which  is  not  whether  a  man  shall  or  shall  not  give  away  his  own 
property  in  his  *lifetime,  but  wnether  he  shall  or  shall  [375 
not  put  it  quite  out  of  his  power  for  ever.  If  he  means  the  lat- 
ter, he  must  be  shown  to  have  all  the  requisite  advice  and 
knowledge  of  his  acts,  and  proof  of  that  lies  on  those  who  sup- 
port the  validity  of  his  acts. 

Thirdly  :  As  to  the  question  of  election. 

Assuming  the  Court  to  be  against  us  on  the  other  part  of  the 
case,  it  is  plain  that  the  two  defendants  must  (according  to  the 

(»^  1  P.  Wms.,  577.  C)  19  W.  R..  708 ;  8  Davidson's  Pre 

(•)  2  Jac.  &  W.,  565,  575-578.  cedents, "  Settlements,"  828,  n. 

(")  22  Beav.,  462-461.  (•)  80  Beav.,  248. 

(*)  Law  Rep.,  7  Ch.,  244, 347.  (")  81  Ibid.  629 ;  8  D.  J.  &  S.,  487. 

C)  Ibid.  9  Eq..  44.  n  7  Jar.  (N.S.),  1047. 

0  Ibid.  10  Bq.,  405. 
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well  known  rules  of  the  Court)  make  their  choice  of  the  benefita 
conferred  on  them.  The  plaintiffs  in  the  cross  bill  being  in- 
fants, were  not  called  upon  to  answer,  and  did  not  answer,  the 
bill  in  the  first  suit.  As  it  was  essential  for  as,  in  order  to  get 
a  decree  to  set  aside  the  settlement,  to  show  a  case  of  either 
fraud,  surprise,  or  mistake  (we  rely  on  the  last),  it  was  practi- 
cally impossible  for  us  to  raise  that  case  otherwise  than  by  the 
cross  bill. 

On  the  whole  case,  therefore,  we  say  this  settler  had  not  pro- 
per advice  when  she  executed  this  settlement.  She  was  not 
made  to  understand  its  irrevocable  character;  nor  was  the 
difference  between  a  revocable  and  an  irrevocable  instrument 
properly  explained  to  her.  All  her  own  conduct  points  to  the 
conclusion  that  she  meant  it  to  be  revocable.  There  was  a  clear 
mistake  on  her  part  and  on  that  of  her  solicitor ;  and,  under  all 
the  circumstances  of  the  case,  this  Court  will  not  allow  the  deed 
to  stand;  it  will  set  it  aside  and  uphold  the  will. 

Mr.  Greene,  Q.C.,  and  Mr.  Morsheady  for  Lewis  Hall,  Ruth 
HaU  the  elder,  and  Sophia  Green  and  her  husband,  the  principal 
defendants  in  the  second  suit : 

These  cases  must,  after  all,  be  determined  on  their  own  facts. 
There  is  no  decided  case  exactly  like  the  present.  It  is  a  fallacy 
to  say  that  the  settler  wished  this  deed  to  be  revocable.  The 
evidence  shows  she  had  a  morbid  horror  of  making  wills ;  and 
though  she  did  make  more  than  one,  at  the  time  when  she  exe- 
cutea  this  settlement  she  fully  believed  that  she  had  finally  pro- 
vided for  the  children  who  were  to  benefit  by  it  The  instructions 
given  bv  her  to  Mr.  Humble  show  that  she  had  a  life  interest 
under  the  settlement ;  and  unless  there  is  some  inconsistency 
or  contradiction  (which  we  say  there  is  not)  between  the  settle- 
ment as  prepared  and  executea  by  her  and  the  instructions  given 
376]  for  it»  we  must  take  ♦it  that  the  deed  does  express  her  real 
wishes.  We  say,  therefore,  that  there  is  nothing  to  show  any 
desire  on  her  part  to  retain  a  power  of  revoking  the  settlement. 
Indeed,  the  evidence  relied  on  by  the  other  side  is  far  too  con- 
flicting and  uncertain  to  be  accepted  by  the  Court  What  the 
family  thought  is  of  no  consequence.  What  she  herself  did  is 
of  much.  Sut  we  say  that,  looking  at  the  evidence  which  we 
have  adduced  in  support  of  the  settlement,  it  is  impossible  for 
the  Court  to  say  it  is  not  now  a  valid  and  subsisting  deed,  and 
one  which  must  be  upheld. 

Then  as  to  the  cases  cited :  NalAred  v.  Gilham  (^)  was  very 
diflferent  from  this  case.  There  there  was  distinct  "  fraud.'* 
So  also  in  Cecil  v.  Butcher  (').  In  Nanney  v.  Williams  (•)  the  in- 
tention of  the  settler  was  plain,  and   admitted  of  very  little 

O  1  P.  Wms.,  577.        O  2  Jac.  A  W.,  566, 675-678.  O  ^  Beav.,  462-461. 
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question.  WoUasion  v.  Dribe  (*)  and  Everett  v.  Evd 
couaidered  in  that  very  case  of  PhiUvps  v.  MuUings  (') 
there  said  that  they  had  gone  too  far.  Lord  Hathe: 
decision,  has  brought  back  the  law  to  a  very  sensibL 

The  distinction  taken  between  the  different  kinds  c 
settlements  has  no  application  here,  where  the  only  c 
settler  was  to  make  an  equal  provision  for  her  seve 
At  the  utmost  it  could  only  be  said  that  there  was  a 
to  protect  one  child,  or  one  set  of  children,  againi 
But  how  does  that  assist  these  infsint  plaintiffs  ?    K( 

Mountfwrd  v.  Keene  (*)  is  a  strange  authority  for  th< 
to  rely  on,  because  it  was  the  case  of  a  purchaser  for 
out  notice.  Toker  v.  Taker  (*)  was  also  a  peculiar  ca 
existed  in  it,  though  it  was  afterwards  explained  aw 
is  to  be  observed  that  there  the  settlement  was  ultimat 

As  to  the  question  of  election,  we  do  not  dispute 
ask  only  for  a  decree  according  to  the  prayer  of  our 
first  suit. 

[They  also  cited  Sear  v.  AshioeU  (•) ;  Bolton  v. 
*Wo7raU  v.  Jacob  («);  Fletcher  v.  Fletcher  {^;  Be  T 
Trusts  {''^);  ChUers  v.  Childers  (");  Jefferys  v.  Jefferi 

Mr,  Stallard,  for  FUis  Hall. 

Mr,  BagshawCy  for  Lupton. 

Sir  John  Wickbns,  V.C.  : 

Mr.  Miller,  I  do  not  think  I  need  trouble  you.  I 
very  unwillingly  to  a  conclusion  —  but  I  have  come  t 
sion  —  in  your  favor. 

A  voluntary  settlement  of  real  estate,  though  con 
power  of  revocation,  is  always  to  some  extent  in  tl 
power,  since  he  can  at  any  time  sell  or  mortgage 
property. 

And  there  can  hardly  be  any  le^al  presumtion  thi 
son  ordering  and  executing  a  deed,  which,  though 
does  not  purport  to  be  revocable,  believes  that  he  hi 
of  revoking  it  at  his  pleasure. 

Hence  it  is  not,  I  think,  quite  easy  to  recognize  as 
conclusion  that  the  absence  of  a  power  of  revocatioi 
voluntary  settlement  of  real  estate  is,  where  a  revoci 
ment  would  answer  the  settler's  purpose  as  well  as  an  i 
one,  primd  facie  evidence  of  mistake;  and  that  that  } 

(')  Law  Rep.,  9  Eq.,  44.  (•)  81  Beav.,  639 ;  8  D.  J 

(•)  Ibid.,  10  Eq.,  405.  (*)  8  Sw.,  411,  n. 

(•)  Ibid.,  7  Ch.,  244,  247.  C)  Ibid.,  414. 

(*)  19  W.  R.,  708 ;  8  Davidson's  Pre-       (•)  8  Mer.,  256. 
eedents,  "  Settlements,"  828,  n.  O  4  Hare,  67. 

(»•)  2  D.  J.  &  S.,  865.  O  8  K.  &  J.,  810.  ('•)  Cr.  &  P 

£nq.  Rep.]  100 
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evidence  can  only  be  rebutted  by  showing  that  the  settler  had 
liis  attention  pointedly  called  to  these  facts  —  that  his  purpose 
could  be  elFected  by  a  revocable  as  vrell  as  by  an  irrevocable 
deed  ;  and  that  if  the  deed  contained  no  power  of  revocation,  it 
would  be  irrevocable.  But  such  seems  to  be  the  result  of  the 
recent  authorities. 

It  is  necessary  that  fraud,  surprise,  or  mistake  should  be 
proved  before  a  voluntary  settlement  can  be  set  aside.  And  to 
set  it  aside  a  cross  bill  is  necessary :  as  is  clearlv  laid  down  to 
the  case  of  lie  Way's  Trusts.  The  doctrine  which  seems  to 
have  been  introduced  since  Sir  W.  Grant  decided  Wcrrall  v. 
Jacob  is,  that  although  a  cross  bill  is  necessary,  there  is  in  such 
378]  a  case  a  sort  of  *presumption  or  mistake,  which  to  a  great 
degree,  if  not  entirely,  changes  the  onus,  and  throws  a  very  pe- 
culiar burthen  on  the  persons  who  support  the  settlement.  1  he 
reasoning  on  which  that  conclusion  is  founded  is  not  perfectly 
satisfactory  to  my  mind ;  but  of  course  I  am  bound  to  follow 
the  authorities.  Most  of  them  have  been  cited  in  the  arguments, 
and  need  not  be  now  particularly  noticed.  I  should,  ho»vever, 
observe  that  the  judgment  in  Mountford  v.  Kerne  (*)  is  precisely 
in  point,  and  is  not,  I  think,  inconsistent  with  anything  that  was 
stated  in  Phillips  v.  Mullings  (*). 

No  doubt  amongst  the  very  numerous  cases  that  were  cited 
there  are  shades  of  diflFerence,  as  there  must  be  where  very  ill- 
defined  rules  are  applied  to  various  instruments  and  under  various 
circumstances.  But  the  fair  deduction  from  the  cases  alto- 
gether, especially  from  the  more  recent  ones,  seems  to  me  to 
be  such  as  I  have  stated. 

It  was  argued  in  this  case  that  when  Mrs.  Hall  executed  the 
deed  she  knew  that  she  was  doing,  by  an  irrevocable  act,  what 
she  might  as  well  have  done  by  a  revocable  one.  But —  wdgh- 
ing  as  well  as  I  can  the  evidence  in  this  case,  and  giving  no 
more  than  a  fair  weight,  but  giving  a  certain  amount  of  weight, 
to  the  inference  from  her  subsequent  conduct  and  expressions 
as  to  her  intentions  at  the  time  when  she  executed  the  deed  — 
I  cannot  accede  to  that  view.  I  doubt,  in  fact,  if  on  the  evi- 
dence, I  could  even  come  to  a  conclusion  that  she  knew  the 
deed  to  be  irrevocable  when  she  executed  it 

Therefore,  without  adverting  to  the  very  numerous  points 
which  have  been  argued  —  some  of  them  points  of  very  great 
importance  and  of  great  difficulty — I  think  I  must  hold  this 
settlement  to  be  invalid. 

The  result  is,  that  the  original  bill  will  be  dismissed  with  costa 
against  Mr.  Thompson ;  but  without  costs  against  everybody 

P)  19  W.  R.,  708 ;  8  Davidson's  Precedents,  "  SettlemenU,"  823,  n. 
O  Law  Rep.,  7  Ch.,  244, 247. 
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else ;  and  a  decree  will  be  made  in  the  cross  suit  setting  aside 
the  settlement,  but  also  without  costs.  Mr.  Lupton  may  have 
his  costs  out  of  his  own  estate.  No  other  decree  will  be  made 
on  the  cross  bill.  It  seeks  to  establish  the  will ;  but  the  evi- 
dence necessary  *for  that  purpose  has  not  been  given,  and  [379 
probably  it  will  not  be  pressed. 

Solicitor  for  the  plaintiffs  in  first  suit :  Mr.  M.  K.  Braund^ 
agent  for  Mr.  James.Gveen^  Bradford^  Yorkshire. 

Solicitors  for  the  plaintiffs  in  cross  suit  and  EUis  Hall:  Messrs. 
Duncan  ^  Marion  j  agents  for  Mr.  George  Humble,  Bradford,  York- 
shire, 

Solicitors  for  M.  W.  Thompson:  Messrs.  Paterson,  Snow,  ^ 
Bumey,  agents  for  Messrs.  BusfM  ^  Atkinson,  Bradford,  York- 
shire. ^ 

See  PhiUip$  y.  MulHngi,  2  Eng.  Rep.,    259 ;  Tum&r  y.  CoUins,  2  Eng.  Rep.,  280. 
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[Law  Reports,  14  Equity  Casefl,  407.] 

[1869  C.  256.] 

Injunction — Copfpright — lUtutrated  Catalogue — Advertiaement — costs. 

There  is  no  copyright  in  a  descriptive  advertisement,  illustrated  or  otherwise, 
of  articles  which  any  one  may  seU. 

Where  an  upholsterer,  who  had  published  an  illustrated  furnishing  guide 
with  engravings  of  the  articles  of  furniture  which  he  sold,  and  descriptive  re- 
marks thereon,  filed  a  bill  to  restrain  the  defendant,  another  upholsterer,  from 
publishing,  for  the  purposes  of  his  own  trade,  a  similar  work  in  which  many  of 
the  said  engraving  and  portions  of  the  letterpress  of  the  fin^  work  were 
alleged  to  be  copied :  ^ 

Jield,  that  the  defendant  could  not  be  restrained  by  injunction  from  so  copying 
the  plainti^s  illustrations  or  such  part  of  his  work  as  was  not  original  but  merely 
descriptive  of  his  stock,  or  of  common  articles  of  furniture ;  but  that,  the  de- 
fendant's work  being  a  flagrant  imitation  of  the  plaintiflTs,  he  could  be  aUowed 
no  costs. 

This  was  a  suit  by  the  plaintiff,  James  Cobbett,  an  uphol- 
sterer and  house  furnisher  at  Deptford  Bridge,  to  restrain  the 
defendant  *Francis  Woodward,  who  carried  on  a  similar  [408 
business  at  Worcester,  from  printing  and  publishing  a  work 
called  F.  Woodward^  Co.'s  lUusiraiea  Furnishing  Guide. 

The  plaintiff  carried  on  an  extensive  business,  and  executed 
orders  for  furniture  and  other  articles  for  various  parts  of  the 
kingdom.  In  1866  he  published  a  work  on  the  subject  of  fur- 
nishing and  furniture  under  the  title  of  Cobbett  ^  GoJs  New 
Furnishing  Guide,  or  the  Illustrated  Furnishing  Guide,  containing 
an  introduction  and  remarks  on  housekeeping  written  by  the 
plaintiff  himself,  with  numerous  engravings  and  illustrations  of 
designs  and  articles  of  furniture  which  were  sold  by  his  firm. 
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These  eDgraviags,  as  the  bill  alleged,  represented  desieDS  and 
patterns  of  articles,  the  drawings  of  which  were  specially  made 
from  goods  manufactured  and  sold  by  the  plaintiff  The  pro- 
fessed Intention  of  the  said  work  was  to  promote  and  extend 
the  plaintiff's  business.  The  plaintiff's  work  was  registered  as 
a  new  publication. 
The  bill  alleged  that  the  defendant  had  recently  caused  to  be 

E Tinted  and  published,  with  the  view  of  attracting  customers  to 
is  own  establishment,  a  book  bearing  the  titles  oiF.  Wooduxird 
^  CoJs  Illustrated  Furnishing  Guide,  or  New  Furnishing  Ouide^ 
as  a  new  and  original  work,  but  which  wus,  in  a  great  measure, 
copied  and  taken  from  the  plaintiff's  book,  and  to  a  considerable 
further  extent  was  in  its  style  and  plan,  as  well  as  in  particulars, 
a  colourable  imitation  thereof,  and  passages  were  cited  from  the 
introduction  and  other  parts  of  the  defendant's  book  in  part 
identical  or  very  similar  to  certain  passages  in  the  plaintiff's 
book. 

The  bill  also  alleged  that  the  defendant  had  not  only  adopted 
the  plan  of  having  illustrations  in  his  book,  but  instead  of  having 
drawings  made  of  the  articles  in  his  stock  which  he  desired  to 
sell,  the  defendant  had  in  his  book  appropriated  and  copied 
illustrations  from  the  plaintiff's  work,  and  that,  out  of  123 
illustrations  contained  in  the  defendant's  book,  at  least  fifty  bad 
been  taken  from  the  plaintiff's. 

The  bill  also  alleged  that  the  plfuntift's  book  and  the  copy- 
right thereof  had  been  produced  ny  and  from  the  plaintiff's  ex- 
perience, labour,  and  money,  and  was  his  property,  and  an 
important  adjunct  to  his  business ;  that  the  defendant  was  using 
the  plaintiff's  property,  which  he  had  so  appropriated,  for  the 
409]  purpose  of  *competing  with  and  injuring  the  plaintiff  in 
his  said  business,  and  without  the  plaintiff's  authority  or  ac- 
quiescence, and  prated  that  the  defendant  might  be  restrained 
by  injunction  from  issuing  or  distributing  and  also  from  print- 
ing and  publishing  his  said  book,  or  any  book  containing  any 
passages  or  illustrations  copied  or  colorably  altered  from  the 
plaintiff's  book. 

The  defendant  by  his  answer  admitted  the  publication  of  the 
book  complained  of,  and  stated  that  it  had  been  for  many  years 
the  practice  of  manufacturers  of  and  dealers  in  articles  of  house- 
hold furniture  to  print  and  circulate  furnishing  guides  with 
priced  catalogues  or  drawings  and  illustrations  of  the  articles 
they  manufactured  or  sold ;  that  many  such  books  were  com- 
piled before  the  alleged  publication  of  the  plaintiff's  book,  and 
that  in  1864  a  book  of  that  description  was  compiled  and  printed 
by  the  defendant  himself;  that  the  articles  of  househola  furni- 
ture manufactured  and  sold  by  different  manufacturers  and 


rel.  XIV.]  EQUITY  CASES.  797 

M.R.  Cobbett  v.  Woodward.  1872 

dealers  were  the  same,  and  that  the  designs  and  patterns  of  such 
articles  were  (with  rare  exceptions)  in  common  use  throughout 
the  trade,  and  that  the  illustrations  in  the  books  of  diiierent 
manufacturers  and  dealers  were  generally  the  same  in  outline 
and  design,  and  were  frequently  identical ;  that,  with  regard  to 
the  printed  matter  in  the  plaintiff's  book,  there  was  no  new  or 
original  matter  which  entitled  the  plaintiff  to  a  proprietorship 
or  copyright  therein ;  and  that  with  regard  to  the  illustrations 
which  the  defendant  was  charged  with  having  copied  there  were 
none  which  were  not  identical  with  or  colorable  imitations  of 
designs  or  patterns  previously  printed  by  other  manufacturers 
or  dealers. 

It  appeared  that  the  plaintiff  had  published  a  previous  work 
in  1858,  considerable  portions  of  which  were,  as  the  defendant 
alleged,  reproduced  in  his  work  published  in  1866. 

The  defendant  by  his  answer  entered  minutely  into  the  sources 
from  which  the  illustrations  in  his  work  had  been  obtained,  and 
the  reasons  for  their  similarity  to  the  plaintiff's. 

Evidence  was  gone  into  on  both  sides  which,  in  the  view  taken 
by  the  Court,  it  is  not  material  to  refer  to. 

Mr.  Southgatej  Q.C.,  and  Mr.  Millar^  for  the  plaintiff: 
The  plaintiff  in  this  suit  has  established  a  case  which  will 
♦entitle  him  to  the  protection  of  the  Court.  An  illus-  [410 
trated  furnishing  catalogue  is  as  much  the  property  of  its  com- 
piler as  any  other  book,  and  he  is  entitled  to  have  his  copyright 
protected.  The  compiler  of  a  dictionary,  or  of  a  concordance 
to  the  Bible  or  to  any  standard  work,  such  as  Shakespeare^  of 
which  many  successive  editions  are  published,  would,  we  sub- 
mit, have  a  copyright  in  such  works,  and  there  is  no  distinction 
between  them  and  a  work  of  the  character  of  the  plaintiff's. 
The  plaintiff's  contention  is  supported  by  Kelly  v.  Morris  H. 

It  is  clear  from  a  comparison  of  the  defendant's  book  with  the 
plaintiff's,  that  a  portion  of  the  letterpress  and  above  fifty  of  the 
engravings  are  copied  from  the  plaintiff's  book,  and  the  evidence 
fails  to  show  that  they  were  derived  from  a  common  source. 
The  Court  has  in  analogous  cases  interfered  for  the  protection 
of  authors  or  compilers,  as  in  Cassell  v.  Stiff  (^)  and  Novello  v. 
Sadlow  (^);  and  as  the  defendant  has,  without  permission  or 
acknowledgment,  availed  himself  of  the  result  of  the  plaintiff's 
labors,  he  must  be  restrained  from  further  issuing  the  book  com- 
plained of. 
Mr.  Fn/j  Q.C.,  and  Mr.  W.  Pearson^  for  the  defendant : 
The  plaintiff's  book  does  not  come  within  the  provisions  of 
the  copyright  acts,  which  were  intended  to  protect  works  of  a 

C)  Law  Rep.,  1  Eq..  697.  O  3  K.  &  J  .  279,  (»)  12  C.  B.,  177. 
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literary  character  or  of  lasting  benefit  to  mankind,  and  also  en- 
fi^ravings  of  the  fine  arts,  but  not  to  protect  a  tradesman's  cata- 
i(»iriie  or  its  illustrations.  The  plaintiff  cannot  have  a  rieht  to 
sue  in  respect  of  any  alleged  copy  or  imitation  taken  from  Dooks 
which  had  previously  appeared,  and  which  were  not  protected 
by  registration :  Murray  ▼.  Bogue  (*) ;  Bundell  v.  Murray  (*).  This 
cannot  be  called  an  original  work,  for  many  of  the  illustrations 
are  taken  from  other  works. 

Many  parts  of  the  plaintiff's  work  are  reproduced  from  a  work 
which  he  published  in  1858,  and  yet  the  work  of  1866  was  regis- 
tered as  a  new  publication.  This,  we  submit,  disentitles  him  to 
the  protection  of  the  Court,  which  has  in  other  cases  put  a  very 
411]  stringent  ♦construction  upon  the  Copyright  Act,  5  4  6 
Viet.  c.  45.  Thus,  in  Low  v.  Bouiledge  (*),  errors  m  the  registry 
of  proprietorship  as  to  the  date  of  the  first  publication  of  a  work 
and  the  name  of  a  publisher  were  held  by  Vice- Chancellor  Kin- 
dersley  to  invalidate  a  subsequent  assignment  under  the  act. 
Mathieson  v.  Harrod  (*)  was  a  similar  case.  The  right  to  sae 
and  the  right  to  assign  depend  upon  the  same  principle. 

In  Leather  Cloth  Company  v.  American  Leather  Cloth  Company  (*) 
the  question  was  considered  how  far  an  alleged  colorable  imi- 
tation of  a  trade  mark  could  be  permitted,  and  in  that  case  it 
was  held  that,  where  a  stamp  was  used  by  the  defendants,  and  the 
form  of  the  printed  words,  the  words  themselves,  and  the  pic- 
tured symbols  so  much  differed  from  those  of  the  plaintiffs  that 
any  person  with  reasonable  care  and  observation  might  see  the 
difference  and  not  be  misled,  there  could  be  no  case  of  infringe- 
ment. 

With  regard  to  the  printed  matter,  even  if  your  Lordships 
should  hold  that  a  fewr  lines  have  been  copied  from  original 
matter  in  the  plaintiff's  book,  an  injunction  could  only  be 
granted  in  respect  of  that  particular  part :  Jarrold  v.  Hotdsion  (f). 
As  regards  that  part  which  is  not  original  matter,  the  question 
is  whether  the  defendant's  alleged  imitation  has  done  any  in- 
jury to  the  plaintiff.  This  the  plaintiff  has  failed  to  prove  :  he 
could  not,  therefore,  sustain  an  action,  and  ought  not  to  ob- 
tain an  injunction  to  restrain  the  publication  of  the  defendant's 
work. 

Mr.  SouthgatCy  in  reply,  referred  to  Lewis  v.  FuUarton  f). 

June  20.    Lord  Romilly,  M.R. : 

This  is  a  suit  to  restrain  the  defendant  from  printing  and 

!)ublishing  any  copy  of  a  work  called  "  jP.  Woodward  ^  Co's  lU 
ustrated  Furnishing  Guided 

0)  1  Drew.,  853.  •  (>)  83  L.  J.  (Ch.),  717. 

(»)  Jac.  311.  O  Law  Rep..  7  Eq..  270. 

0  11  H.  L.  C ,  628       (•)  8  K.  &  J.,  708.  C)  2  Bear.,  6, 
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The  plaintiff  carries  on  business  on  a  very  large  scale  as  an 
upholsterer  and  house  furnisher  at  Deptford  bridge.  In  the 
course  of  his  business  he  has  printed  and  published  a  guide  for 
furnishing  *houses,  illustrated  with  a  great  number  of  [412" 
drawings,  representing  articles  of  furniture  and  decoiations,  in- 
terspersed with  some  judicious  remarks.  The  defendant  is  a 
person  engaged  in  a  similar  business  on  an  extensive  scale  in 
the  city  of  Worcester,  and  he  has  also  published  a  similar  book 
entitled  F.  Wood  ^  Co.'s  Illustrated  Furnishing  Guide.  In  it  he 
has  adopted  the  style  of  the  plaintiff's  work,  and  precisely 
copied,  printed,  and  published  as  many  as  fifty-five  of  the  plaint- 
ift''B  drawings  of  decorated  furniture.  I  am  convinced,  on  ex- 
amining, the  evidence,  that  these  were  expressly  and  exactly 
taken  from  the  illustrations  of  the  plaintiff.  In  addition  to  this 
the  defendant  has  extracted  certain  passages  from  the  synopsis 
and  introduction  of  the  plaintiff's  work  and  his  general  remarks 
without  acknowledgment.  These  require  separate  considera- 
tion. On  the  whole  I  am  quite  clear  that  the  defendant  has 
availed  himself  of  and  has  copied  precisely  the  plaintiff's  work 
wherever  he  found  it  advisable  so  to  do,  and  that  he  had  done 
this  without  acknowledgment,  but  the  letterpress  copied  does 
not  amount  to  twenty  lines,  while  the  illustrations  are  at  least 
fifty-five. 

The  question  is  whether,  in  this  state  of  circumstances,  I  can 
restrain  the  defendant  by  injunction  from  publishing  his  work 
entitled  F  Woodward  ^  Co.'s  Illustrated  Furnishing  Guide. 

The  first  question  is,  does  the  defendant  really  sell  the  arti- 
cles he  describes  in  this  work  ?  and  next,  if  he  does,  is  he  en- 
titled to  tell  the  public  that  he  does  so  ? 

First,  I  am  of  opinion  that  he  does  really  sell  these  articles. 
This,  in  fact,  is  not  disputed.  And  next,  I  am  of  opinion  that 
there  is  no  monopoly  in  the  construction  and  sale  of  these  ar- 
ticles, and  consequently  that  he  is  entitled  to  tell  the  world  that 
he  does  so  sell  them.  The  only  question  is  whether  he  is  en- 
titled to  tell  the  world  that  he  does  so  in  the  form  and  manner 
which  is  shown  by  the  contents  of  this  work. 

The  argument  relied  upon  bv  the  plaintiff  for  an  injunction 
consists  in  drawing  an  analogy  between  this  work  and  the  com- 
pilation of  such  works  as  a  post  oflSce  directory,  a  concordance 
of  the  Bible,  or  of  Shakespeare,  or  a  dictionary  where  the  same 
work  is  either  repeated  year  after  year  with  little  variation  and 
with  little  addition,  and  where  occasionally  it  is  exactly  repeated 
in  *edition  after  edition  as  in  the  ordinary  case  of  a  con-  [413 
cordance.  Now,  there  is  certain!}^  no  question  that  such  works 
80  compiled  are  protected,  and  though  a  fresh  compiler  might 
do  the  same  thing  if,  to  use  a  vulgar  but  significant  expression, 
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**  he  did  it  off  his  own  bat/*  that  is,  by  his  own  individual  exer- 
tion, as  if  no  one  had  ever  done  it  before ;  yet  if  it  be  shown  that 
the  fresh  compiler  has  used  the  feertions  of  the  previous  com- 
piler he  will  be  restrained  by  injunction  from  so  doin^.  But 
the  distinction  between  those  works  and  the  present  is  this : 
those  works  are  compiled  and  published  for  the  information  and 
use  of  the  public,  and  are  bought  by  the  public  without  any  ref- 
erence to  individual  benefit  —  nothing  in  the  shape  of  advertise- 
ment of  articles  specified  in  the  work  forming  a  part  of  the  work. 
But  this  is  a  mere  advertisement  for  the  sale  of  particular  articles 
w  h  ich  any  one  might  imitate,  and  any  one  might  advertise  for  sale. 

To  draw  the  distinction  more  clearly :  n  a  man  not  being  a 
vendor  of  any  of  the  articles  in  question  were  to  publish  a  work 
for  the  purpose  of  informing  the  public  of  what  was  the  most 
convenient  species  of  articles  of  house  furniture,  or  the  most 
graceful  species  of  decorations  for  articles  of  house  furniture, 
what  they  ought  to  cost,  and  where  they  might  be  bought,  and 
were  to  illustrate  his  work  with  designs  and  with  drawings  of 
each  article  he  described  —  such  a  work  as  this  could  not  be 
pirated  with  impunity,  and  the  attempt  to  do  so  would  be  stop- 
ped by  the  injunction  of  the  Court  of  Chancery ;  yet,  if  it  were 
done  with  no  such  object,  but  solelv  for  the  purpose  of  advertis- 
ing particular  articles  for  sale,  and  promoting  the  private  trade 
of  the  publisher  by  the  sale  of  articles  which  any  other  person 
might  sell  as  well  as  the  first  advertiser,  and  if  in  fact  it  con- 
tained little  more  than  an  illustrated  inventory  of  the  contents 
of  a  warehouse,  I  know  of  no  law  which,  while  it  would  not 
prevent  the  second  advertiser  from  selling  the  same  articles, 
would  prevent  him  from  using  the  same  advertisement,  provided 
he  did  not  in  such  advertisement  by  any  device  sngj^st  that  he 
was  selling  the  works  and  designs  of  the  first  advertiser. 

At  the  same  time,  I  am  bound  to  say  that  where  it  is  shown 
that  the  second  advertiser  has  been  making  use  literally  of  the 
drawinfifs  of  the  first  advertiser,  and  copying  them  precisely,  I 
414}  think  *that  the  Court,  though  it  could  not  stop  him  from 
taking  that  course,  must  feel  that  a  use  has  been  made  of  the 
works  of  the  first  advertiser  which  would  not  be  considered  fair 
amongst  gentlemen,  nor  (for  the  rules  are  the  same  as  regards 
the  usual  intercouse  of  life)  amongst  fair  traders,  and  would  not 
give  costs  to  the  man  who  deliberately  endeavored  to  profit  by 
the  exertions  of  his  fellow  tradesman.  But  at  the  last  it  always 
comes  round  to  this,  that  in  fact  there  is  no  copyright  in  an 
advertisement,  K  you  copy  the  advertisement  of  another  yon 
do  him  no  wrong  unless  in  so  doinff  you  lead  the  public  to  be- 
lieve that  you  sell  the  articles  of  the  person  whose  advertise- 
ment you  copy. 
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A  different  rule  applies  to  the  letterpress  which  is  said  to  be 
copied.  Wherever  this  letterpress  bears  the  trace  of  original 
composition  it  is  entitled  to  protection,  but  not  where  it  simply 
describes  the  contents  of  a  warehouse,  the  exertions  of  the  pro- 
prietor, or  the  common  mode  of  using  familiar  articles.* 

Now,  examining  the  defendant's  work  by  this  rule,  I  find  the 
defendant  has  copied  some  lines  from  the  plaintiff's  synopsis. 
I  think  these  were  original  remarks,  and  that  the  defendant  was 
not  entitled  to  use  them  without  acknowledgment  of  the  source 
from  whence  they  came.  The  other  parts  complained  of  can- 
not, I  think,  be  treated  as  having  any  copyright. 

I  think  the  plaintiff  is  entitled  to  an  injunction,  if  he  thinks 
it  worth  taking,  to  restrain  the  republication  of  the  eight  lines 
from  the  synopsis ;  but  I  shall  ^ve  no  costs,  on  the  ground  that 
it  is  a  flagrant  copy  of  the  plaintiff's  work  in  the  cases  I  have 
mentioned. 

Solicitors  for  the  plaintiff:  Messrs.  Pritchard  ^Englefidd. 

Solicitors  for  the  defendant :  Messrs.  Duignan^  JButtoUy^  Smiles^ 
agents  for  Mr.  F.  Corbett^  Worcester. 


M.  R.  July  12, 1872. 

♦FUSSELL  V.  DOWDINO.  [421 

[Law  Beports,  U  Equity  Gases,  421.] 

1872  P.,  7. 

Marriage  SetUeiMtU^Trua  for  Wife  if  she  survived  her  JBusband^  Efect  of 
Decree  for  Diisolutibn  of  Marriage. 

By  a  marriage  settlement  the  wife's  property  was  vested  in  trustees  unon  tlio 
usual  trusts,  and  if  tliere  should  be  no  issue  of  the  marriage  (which  was  tiie  case) 
it  was  to  be  in  trust  for  the  wife,  her  executors,  administrators,  and  assigns,  in 
case  she  survived  her  husband.  On  the  wife's  petition  the  marriage  was 
dissolved: 

Held,  that  she  was  absolutely  entitled  to  the  property. 

By  a  settlement,  dated  the  80th  of  April,  1858,  made  on  the 
marriage  of  the  plaintiff,  Maria  Mary  Fussell,  and  Pierre  Count 
de  Gendre,  certain  real  and  personal  estate  to  which  the  plaint- 
iff was  entitled  was  vested  in  trustees  upon  trusts,  certain  of 
which  (so  far  as  material)  were  as  follows :  Upon  trust,  during 
the  joint  lives  of  the  Count  de  Gendre  and  the  plaintiff,  for  the 
plaintiff  for  her  *separate  use,  and  if  there  should  not  be  [422 
any  issue  of  the  said  marriage,  then  the  trustees  should  stand 
possessed  of  the  trust  fund  in  trust  for  the  plaintiff,  her  exe- 
cutors, administrators,  and  assigns,  in  case  she  survived  the 
Count  de  Gendre,  but  if  she  should  die  in  his  lifetime,  then  in 
trust,  after  her  decease  and  such  failure  of  issue  as  aforesaid,  to 
ay  the  income  to  the  Count  de  Gendre  for  the  residue  of  his 
fe,  and  subject  thereto  for  such  persons  as  should  be  of  her 
8  Enq.  Rep.1  101 
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own  kindred,  in  sacb  manner  as  the  plaintiff  shoald  by  will  ap* 
point,  and  in  default  of  saeh  appointment,  for  soeh  persi»ns  as 
would  be  entitled  thereto  under  tbe  Statutes  of  DistributioQ,  in 
case  she  had  died  intestate  and  unmarried. 

There  was  no  issue  of  the  said  marriage. 

In  Julv,  1870,  the  plaintiff  presented  a  petition  to  Her  Ma- 
jesty's Court  for  Divorce  and  Matrimonial  Causes,  praying  for 
a  dissolution  of  the  said  marriage,  upon  which  a  decree  nisi  for 
the  dissolution  of  the  marriage  was  obtained,  and  by  a  final  de^ 
cree  of  the  said  Court  made  on  the  7th  of  November,  1871,  the 
said  marriage  was  dissolved. 

The  plaintiff  filed  her  bill  against  her  late  husband  and  the 
trustees  of  the  settlement,  praying  that  she  might  be  declared 
absolutely  entitled  to  tbe  ssdd  property. 

Sir  B.  BaggaUay^  Q.C.,  Mr.  Davey^  and  Mr.  Solomon^  for  the 
plaintiff: 

We  contend  that,  as  there  was  no  issne  of  the  marriage,  the 
trust  in  favor  of  the  plaintiff  in  case  she  survived  her  husband 
took  eficct  upon  the  marriage  being  dissolved,  for  she  is  now  in 
the  same  position  as  if  the  husband  had  died. 

In  Swift  V.  Wmman  (*)  a  similar  question  came  before  the 
Court.  There,  under  marriage  articles,  the  personal  property 
of  the  wife,  who  was  then  an  infant,  was  agreed  to  be  settled 
upon  the  usual  trusts,  with  an  ultimate  trust  for  the  wife  abso- 
lutely if  she  survived.  There  were  no  children  of  the  marriage. 
A  decree  for  dissolution  of  the  marriage  was  made  at  the  suit 
of  the  wife,  who  filed  a  bill  claiming  the  trust  fund,  and  she  was 
held  by  your  Lordship  to  be  entitled  to  it.  Wdkinson  v.  Gibson  (*) 
and  Weils  v.  Malbon  (^)  were  decisions  to  the  same  effect 
423]  *It  is  clear  that  the  right  of  the  husband  ceased  npon 
the  decree  for  dissolution  of  the  marriage,  and  no  claim  can  be 
set  upon  behalf  of  the  plaintiff's  next  of  kin. 

Mr.  Boxburghy  Q.C.,  and  Mr.  W.  J.  Harvey^  for  the  Count  dt 
Gendrey  disclaimed  any  interest  under  the  settlement. 

Mr.  -FVy,  Q.C.,  and  Mr.  F.  J.  Turner ^  for  the  surviving  trustee : 
On  behalf,  of  the  next  of  kin  of  the  plaintiff,  we  submit  that 
the  settlement  is  still  binding.  By  the  construction  contended 
for  the  Court  would  be  treating  as  dead  a  man  who  is  still  liv- 
ing. Further,  unless  there  is  issue  of  the  marriage  a  decree  in 
the  Divorce  Court  does  not  give  the  Court  any  power  to  deal 
with  marriage  settlements :  Graham  v.  Graham  (*) ;  Evans  v. 
Carrington  (*). 

(0  Law  Rep,  10  Eq.,  15.  O  Law  Rep..  4  Eq..  162.  (»)  31  Bear.,  48 

O  Law  Rep.,  1  P.  k  D.,  711.  (')  IJ.  &  H.,  5W. 
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Lord  Romilly,  M.R. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  t 
perty. 

Solicitors  for  the  plaintiff :  Messrs.  Mlis  v.  C 
Solicitors  for  the  defendants :  Messrs.  Gusc 
Daw;  Messrs.  Robinson  ^  Preston. 


M.R.,  July  10, 12, 1872. 

MoNSELL  T.  Armstrong. 

[Law  Reports,  14  Equity  Oases,  428,] 

1872  M.,  20. 

Pov>er  ofSate  —  AdminUtrator  durante  minore 

A  power  of  sale  given  by  a  testator  to  his  ex  ecutors  or  adn 
exercised  by  an  administrator  durante  minore  atate. 

This  was  a  suit  by  the  vendor  for  the  specific  j 
a  contract  for  sale. 

John  Edgley,  by  his  will,  dated  the  8th  of  Jan 
queathed  to  his  wife,  Sarah  Edgley,  all  his  persoi 
j^ct  to  the  payment  of  debts,  except  that  as 
mortgage  *debts  charged  on  his  real  estate,  he 
them  to  be  paid  out  of  his  real  estate  in  the  count 
the  primary  fund  for  payment  thereof;  and  devis 
of  his  real  estate,  after  the  decease  of  his  wife,  Sai 
the  use  of  his  daughter,  Ann  Edgley,  her  heirs  an( 
ject  to  the  payment  of  the  mortgage  debts  charg 
exoneration  of  his  other  property,  with  the  follow 
*'  Provided  always,  that  in  case  the  person  or  perse 
for  the  time  being  be  entitled  to  the  said  mortgage 
thereof,  shall  require  the  same  to  be  paid  off,  it  si 
for  my  executors  or  administrators,  or  executor  or  a 
for  the  time  bein^,  to  provide  for  the  payment  ther 
all  or  any  part  of  the  hereditaments  comprised  in 
devise  hereinbefore  contained,  and  to  bargain,  sell 
the  real  estate  so  intended  to  be  sold  to  the  purcl 
chasers  thereof,  his,  her,  or  their  heirs,  executors 
tors,  or  assigns,  or  as  he  or  they  shall  direct ;  and  ! 
the  receipts  of  my  said  executors  or  executor,  or  ac 
or  administrator,  shall  be  good  and  sufficient  disci 
moneys  therein  expressed  to  be  received ;  and  that : 
shall  be  bound  to  see  to  the  application  thereof,  c 
whether  any  such  mortgage  money  as  aforesaid  hat 
in,  or  whether  any  such  sale  ought  to  be  made,  no 
by  any  actual  notice  to  the  contrary  of  any  of  the  j 
said.''    And  it  was  thereby  also  provided  that,  ii 
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should  be  any  surplus  money  arising  from  such  sale,  the  same 
should  be  invested  in  the  name  or  names  of  the  testator's  **  said 
executors  or  administrators,  or  executor  or  administrator."  ns 
therein  mentioned.  And  the  testator  appointed  the  said  Sarah 
Edgley  and  Ann  Edgley  executrixes  of  his  said  will. 

The  testator  died  in  1855,  and  his  will  was  proved  by  the  said 
Sarah  Edgley  and  Ann  Edgley. 

Sarah  Edgley  died  on  the  28th  of  February,  1870,  having  by 
her  will  left  all  her  property  to  the  said  Ann  Edglev  (then  the 
wife  of  Charles  Monsell),  who  died  intestate  on  the  4tn  of  March, 
1870,  leaving  her  said  husband,  Charles  Monsell  (who  afterwards 
died,  having  by  his  will  left  all  his  property  to  his  wife,  who 
had  predeceased  him),  and  two  infant  children,  Charles  Monsell 
the  younger  and  Annie  Monsell,  her  surviving.  The  said  in- 
425]  fiints  became,  on  their  ^father's  death,  entitled  to  the  uo- 
administered  personal  estate  of  the  testator,  John  Edgley. 

On  the  18th  of  May,  1872,  letters  of  administration  with  the 
will  annexed  of  the  personal  estate  of  the  testator  left  nnadmin- 
istered  by  the  said  Sarah  Edgley  and  Ann  Edgley  (afterwards 
Monsell)  were  granted  to  the  plalntiflPi  Catherine  Gkorgina  Mon- 
sell, for  the  use  and  benefit  of  the  said  infants,  Charles  Monsell 
and  Annie  Monsell  and  until  one  of  them  should  attain  the  age 
of  twenty-one  years. 

In  July,  1871,  the  plaintiff,  as  the  administratrix  of  the  testa- 
tor, put  up  for  sale  a  farm  and  cottage  in  Berkshire,  being  part 
of  the  said  residuary  real  estate,  under  certain  conditions  of  sale, 
by  one  of  which  it  was  stated  that  the  vendor  was  a  legal  per- 
sonal representative,  selling  under  a  power  of  sale,  and  mat  the 
concurrence  of  the  persons  beneficially  interested  should  not  be 
required.  The  object  of  the  sale  was  to  pay  off  the  mortgage 
on  the  property,  the  payment  thereof  being  required  by  the 
mortgagee. 

The  defendant  was  declared  the  purchaser  of  the  property  at 
the  sale,  and  signed  an  agreement  to  complete  the  purchase  ac- 
cording to  the  conditions. 

The  defendant  objected  to  complete  the  purchase,  mainly  on 
the  ground  that  the  plaintiff,  being  administratrix  durante  minore 
(Btaie  only  of  the  testator,  was  unable  to  exercise  the  power  of 
sale  contained  in  his  will. 

Mr.  Joshua  WUliamSj  Q.O.,  and .  Mr.  TF".  Brodrickj  for  the 
plaintiff: 

The  power  of  sale  contained  in  the  testator's  will,  being  given 
to  his  "  executors  or  administrators,"  can  be  properly  exercised 
by  the  plaintiff,  as  administratrix  durante  minore  cetaie^  for  the 
benefit  of  the  infants.  It  is  clearly  settled  that,  though  an  ad- 
ministrator durante  minore  cetate  has  only  a  special  and  limited 
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property  in  the  estate  of  a  deceased,  he  can  d 
are  incumbent  on  an  executor,  and  which  ar      ( 
tage  of  the  infant  and  the  estate  of  the  de 
Digest,  Administration  (*);  Williams  on  exec      i 
we  submit,  for  the  benefit  of  the  infant  childr      i 
sell  that  this  property  should  be  sold,  and  th      i 
administratrix  within  the  meaning  of  the  *po^ 
the  duty  of  the  plaintiff  to  pay  the  testator's  c 
mortgage  debts  are  charged  on  th<e  real  estate 
cannot  DC  paid  off  except  by  the  exercise  of  th     i 
The  plaintiff's  contention  is  supported  by  the  . 
Martin  ('),  where  real  estate  was  devised  to  A.  I 
sole  executor,  in  trust  to  sell  and  pay  the  testai 
power  for  the  trustees  to  give  discnarges,  and  1     1 
and  disclaimed.    Your  Lordship  there  held  thai     i 
who  had  taken  out  administration,  could  sell  th( 
valid  receipts. 

The  objection  raised  by  the  defendant  cannc  I 
and  the  plaintiff  is  entitled  to  a  decree  for  specif 

Sir  R.  BaggaUay,  Q.O.,  and  Mr.  Charles MaUj  foi  : 

The  power  of  an  administrator  durante  minore  \ 

enable  him  to  sell  real  estate.     It  is  laid  down  t  ; 

bona  periiura  as  a  bailiff  may  do,  and  he  can  sell  I 

for  the  benefit  of  the  infant,  or  for  the  paymen  : 
he  can  go  no  further  Baeon^s  Abr.  Executors 
trators  (*).    Here  we  submit  that  the  power  was  \ 

death  of  Sarah  Edgley,  when  the  property  becai  \ 
owner  in  fee  simple.    Besides,  it  cannot  be  si 

exercise  of  the  power,  if  it  now  exists  at  all,  is  foi  I 

the  infant;  and  at  any  rate  it  is  too  doubtful  a  t  I 
a  purchaser. 

Mr.  Joshua  Williams^  in  reply. 
July  16.    LoBD  EoMiLLY,  M.  R. : 

I  have  looked  at  this  case  very  carefully,  and  cj  i 
tinction  between  a  common  administrator  and  an  \ 
durante  Tnmore  ceiale  as  regards  the  exercise  of  a  i 
I  am  of  opinion  that  a  good  title  can  be  made  to  ' 
and  that  there  must  be  a  decree  for  specific  peri  i 
costs. 

Solicitors  for  the  theplftintiff:  Messrs.  Parker ^  L  \ 
Solicitor  for  the  defendant :  Mr.  Q,  E,  Philbric  [ 

(1)  P.,  231.  (•)  29  Beav. 

0 6tli.  Bd.,  p. 469.  OB., 2. 
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M.R.  July  15, 16,  22, 1872. 

427]  ♦Ambler  v.  Bolton, 

[Law  Beports,  14  Eqoitj  Cases,  ^7.] 

1870  A.  71. 

PartnerMp — IHtMlution  —  UnmleMe  Astet  —  Vahiation, 

Where  part  of  the  asseti!  of  a  partnership  consisted  of  a  goremment  ccmlnici 
entered  into  in  the  name  of  one  of  the  partners  and  containu^  a  proviso  i 
alienation : 

Held,  that  npon  a  dissolation  of  the  partnership,  the  partner  in  whose  ] 
the  contract  was  taken,  and  who  continaed  to  carry  it  on,  must  be  debited  in  the 
accoonts  with  its  vaJne,  to  be  ascertained  by  a  reference  to  Chambers. 

This  was  a  suit  instituted  by  the  legal  personal  representa- 
tives of  Benjamin  Ambler,  deceased,  for  the  purpose  of  taking 
the  accounts  of  a  partnership  which  had  subsisted  between  him 
and  the  defendant,  Thomas  John  Bolton,  as  carriers  of  Her  Ma- 
jesty's  mails  in  London.  Several  questions  were  discussed  at 
the  hearing,  but  the  present  report  is  confined  to  the  mode  in 
which  the  Court  dealt  with  a  government  contract  entered  into 
by  the  defendant  in  his  own  name,  but,  as  the  Court  held,  on 
behalf  of  the  partnership. 

The  contract  in  question  bore  date  the  28th  of  February,  1868. 
and  was  made  between  the  Duke  of  Montrose,  the  then  post- 
master-general, of  the  one  part,  and  the  defendant  of  the  t>tlior 
part;  and  it  was  thereby  agreed  that  the  defendant,  his  execu- 
tors, administrators,  or  assigns  would,  on  and  after  the  1st  day 
of  April  then  next  ensuing,  and  thenceforth  until  the  said  con- 
tract should  be  determined  in  the  manner  therein  provided, 
convey  or  carry  or  cause  to  be  conveyed  or  carried  (subject  as 
therein  mentioned)  Her  Majesty's  mails  in  or  near  London,  as 
therein  set  forth,  at  the  rates  of  payment  thereby  fixed.  And 
it  was  thereby  agreed  that  the  contract  should  remain  and  con- 
tinue in  force  on  or  from  the  Ist  day  of  April  then  next  ensuing 
until  and  including  the  31st  day  of  March,  1871,  and  shonla 
then  determine,  provided  either  of  the  said  parties  thereto,  his 
executors  or  administrators  or  successors  or  assigns,  should  have 
given  to  the  other  of  them,  his  executors  or  administrators 
or  successors  or  assigns,  twelve  calendar  months'  previous  notice 
428]  ^^  writing  of  his  or  their  desire  to  that  *eflfect.  And  i 
case  no  such  notice  should  have  been  given,  then  the  contra 
should  continue  in  force  until  one  of  the  said  contracting  parti 
his  executors  or  administrators  or  successors  or  assigns,  shoiil*! 
give  to  the  other  of  them,  his  executors  or  administrators,  or  su*-- 
cessors  or  assigns,  twelve  calendar  months'  previous  notice  in  wrii- 
ing,  dated  from  thelstdayofAprilin  some  one  year  and  terminat- 
ing on  the  31st  day  of  March  in  the  then  next  year,  of  his  or  their 
desire  that  the  contract  should  determine.    And  it  was  thereby 
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provided  that  it  should  not  be  lawful  for  the  d 
ecutors  or  administrators,  at  any  time  or  times 
ti nuance  of  the  contract  toffive,  grant,   bars 
underlet,  or  otherwise  part  with  or  dispose  oi 
undertaking,  or  the  benefit  or  advantage  ther 
thereof,  or  of  the  several  covenants,  matters,  an 
contained,  or  any  of  them,  to  any  person  or  perso 
anything  therein  contained  to  the  contrary  t 
standing.    And  that  in  case  the  defendant,  his  ( 
ministrators,  should  make  breach  of  or  defaul 
covenants  or  agreements  therein  contained  and 
behalf  of  him  or  them  to  be  observed  and  perfo 
in  any  such  case  it  should  be  lawful  for  the  Post 
for  the  time  being,  by  writing,  absolutely  to,rev< 
and  make  void  the  contract. 

The  terms  of  the  partnership  were  not  expres     I 
It  appeared  that  originally  the  partners  were  int( 
shares ;  but  that  an  arrangement  was  afterwar 
which  Benjamin  Ambler  became,  as  from  the  1st 
entitled  to  three-eighths  of  the  partnership  asse 
fendant  to  the  remaining  five-eighths.    Benjami     < 
in  March,  1870.    After  his  death,  and  down  to  th    : 
the  defendant  continued  to  carry  the  mails  unde    t 
and  had  derived  considerable  profits  therefrom. 

The  bill  prayed  that,  as  to  any  portion  of  the  j    ' 
sets  and  property  which  might  not  be  in  its  natui 
defendant  might,  as  regards  the  share  of  Benjj 
therein  be  declared  a  trustee  thereof  for  the  benef 

The  defendant  alleged  that  his  partnership  ^^  ; 
Ambler  was  confined  to  the  working  of  the  contrac 
contract  itself  was  not  a  partnership  asset ;  but  th(  [ 
a  *contrary  opinion.  The  defendant  further  claii  i 
exclusive  benefit  of  the  contract  and  all  profits  arie  : 
subsequently  to  the  death  of  Benjamin  Ambler,  c  i 
that  the  contract  could  not  be  assigned  to  any  pers  i 
fore  could  not  be  sold. 

Mr.  Southgate,  Q.C.,  and  Mr.  Jnce,  for  the  plaint  I 

The  defendant  cannot  claim  the  exclusive  benei  I 
tract  without  paying  for  it  in  some  shape  or  othei 
are  entitled  to  participate  in  the  profits  so  long  as 
lasts,  or  a  value  must  be  set  on  it  and  paid  by  the  I 
was  done  in  Smtih  v.  Mules  (^).    That  the  Court  w  I 
vented  from  doing  justice  by  reason  of  a  contraci 
flignable  is  shown  by  the  case  of  James  v.  EUis^  I 
Chancellor  Stuart  on  the  20th  of  December,  187 '. 

0)  9  Hare,  556. 
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mortgagor  of  a  pension  from  the  East  India  Company  was 
ordered  by  the  decree  foreclosinff  the  mortgage  to  execute  an 
irrevocable  power  of  attorney  enabling  the  mortgagee  to  receive 
the  same.        ^ 

Mr.  jPVy,  Q.O.,  and  Mr.  Daniel  Jones^  for  the  defendant : 

The  relief  sought  by  the  bill  cannot  be  given.  Why  should 
the  defendant  be  deprived  of  the  right  of  putting  an  end  to  the 
contract  when  he  pleases  ?  Then  it  is  now  sought  to  charge  the 
defendant  with  the  value,  and  the  case  of  Smith  v.  JMules  is  cited 
in  support  of  that  view.  There  the  partnership  was  between  three 
solicitors,  and  the  articles  of  partnership  contained  an  express 
covenant  by  one  of  the  partners  that  he  would  use  his  best  en- 
deavors to  obtain  the  appointment  of  the  firm  to  certain  offices, 
and  that  the  emoluments  thereof  should  be  treated  as  part  of  the 
partnership  profits  in  direct  violation  of  that  covenant,  the  cove- 
nanting partner  procured  certain  offices  which  fell  within  the 
covenant  to  be  given  to  himself  alone ;  and  upon  that  the  Court 
held  that  the  other  partner  was  entitled  toadecreefordissolution, 
and  to  charge  the  defendant  with  the  value  of  the  offices  in  the 
accounts.  That  was  a  totally  different  case  from  the  present ; 
and  James  v.  JEUis  has  still  less  to  do  with  the  matter. 

Mr.  Southgate,  in  reply. 
430]  *July  22.    Lord  Romilly,  M.R.,  having  stated  the  facts, 
continued : 

lam  of  opinion  that,  under  these  circumstances,  the  contract 
formed  part  of  the  partnership  assets,  and  there  must  be  a  de- 
claration accordingly.  The  question  then  arises,  how  it  is  to 
be  dealt  with.  There  is  a  proviso  which  prevents  the  defendant 
from  assigning  it,  and  therefore  it  cannot  be  sold ;  and  as  that 
cannot  be  done,  a  value  must  be  put  on  it  in  the  best  way  you 
can.  I  shall  therefore  refer  it  to  Chambers  to  ascertain  the  value 
of  the  contract. 

MiKTrrsfi  OP  Dbcreb  : —  Declare  that  the  contract  dated  the  28th  of  FebruaTT, 
1868,  formed  a  portion  of  the  assets  of  the  partnership  heretofore  snbsistiuV 
between  the  defendant  and  Benjamin  Ambler,  deceased.  Declare  that  the  eaia 
Benjamin  Ambler  and  the  defendant  respectively  were,  and  that  the  plaintifls, 
as  legal  personal  representatives  of  the  said  Benjamin  Ambler,  and  the  defendant 
now  are,  entitled  to  the  profits  made  hj  and  arising  from  the  saii^  contract,  and 
all  and  singular  the  assets  of  the  partnership  business  as  from  the  commenre 
ment  of  the  said  partnership  up  to  and  including  the  Slst  day  of  March,  186^.  ir 
equal  shares,  and  as  from  the  1st  day  of  April,  1868,  in  the  proportions  following 
that  is  to  say,  the  said  Benjamin  Ambler  and  the  plaintifis,  as  his  legal  pei»on&l 
representatives,  were  and  are  entitled  to  three  equal  eighth  parts  thereof,  and 
the  defendant  is  entitled  to  five  equal  eighth  parts  thereof.  The  decree  then 
directed,  amongst  others,  the  following  accounts:  An  account  of  all  the 
partnership  assets,  estate,  and  effects.  And  in  taking  such  account,  the  value 
of  the  said  contract  of  the  28th  day  of  February,  1868,  with  the  postmaster- 

feneral  at  the  date  hereof  is  to  be  ascertained.    And  in  taking  such  accounts  the 
efendant  is  to  be  charged  with  three-eighths  of  such  value. 

Solicitors  :  Mr.  T.  Donnithorne ;  Messrs.  Allen  &  Edwards. 
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July  28, 1873,  M.  B. 

♦Mack  v.  Pbttbb.  [431 

[Law  BeportB,  14  Eqnitj  Caaes,  481.] 

1873  M.  53. 

Copyright — Infringement — Ir^nction, 

The  plaintiff,  the  pablisher  of  a  work  which  he  claimed  to  have  originated, 
called  The  Birthday  Scripture  Text  Book,  consisting  of  a  printed  diary  inter- 
leaved, with  a  blank  space  opposite  each  day  with  a  text  of  Scripture  appended, 
and  which  was  designed  as  a  record  of  the  birthdays  of  friends : 

J^Mt  entitled  to  an  injunction  to  restrain  the  defendants  from  publishing  and 
selling  a  work  subsequent  to  the  plaintiff's,  called  The  Children*8  Birthday  Text 
Book,  on  the  ground  that  it  was  an  infringement  of  the  plaintiff's  copyright  in 
the  title  of  his  work,  as  well  as  a  oolonil>le  imitation  of  the  same. 

This  was  a  suit  by  a  publisher  and  bookseller  to  restrain  the 
publication  and  sale  by  the  defendants,  a  firm  of  publishers,  of 
a  work  alleged  to  be  an  infringement  of  the  plaintiff's  copyright. 

The  plaintiff  was  the  proprietor  and  publisher  of  a  book  called 
Tke  Birthday  Scripture  Text  Book,  of  which  there  had  been  several 
editions,  and  he  claimed  to  have  the  exclusive  property  and 
copyright  in  the  said  publication  long  prior  to  the  printing  or 
publication  by  the  defendants'  firm  of  another  book  called  The 
ChMren's  Birthday  Text  Book. 

The  plaintiff  alleged  that  the  Birthday  Scripture  Text  Book  was 
a  very  popular  work,  and  had  attained  great  notoriety  under 
that  title ;  that  the  whole  idea  and  arrangement  of  the  work  was 
originated  by  himself,  and  was  entirely  novel  at  the  time  when 
the  work  was  first  published,  and  that  he  had  derived  large 
profits  from  such  publication. 

The  said  Birthday  Scripture  Text  Book  consisted  of  a  printed 
diary,  interleaved  with  writing  paper,  so  arranged  as  to  give  a 
blank  space  for  writing  upon  opposite  to  each  day  in  the  diary, 
and  underneath  each  date  was  a  text  of  scripture,  with  a  verse 
of  a  hymn.  The  book  was  designed  as  a  record  of  the  birthdays 
of  friends,  and  in  order  that  they  might  inscribe  their  names  on 
the  blank  leaves  opposite  to  the  pages  bearing  the  date  of  their 
respective  birthdays. 

The  bill  alleged  that  the  defendants  had,  since  the  publication 
of  *the  plaintiff's  said  book,  published  and  sold  a  work  [432 
under  the  title  of  The  Children's  Birthday  Text  Book,  arranged 
upon  precisely  the  same  plan  as  that  of  the  plaintiffs'  publica- 
tion, and  in  fact  imitated  therpfrora  in  most  particulars,  but  dif- 
fering in  the  selection  of  texts  and  verses,  and  with  a  colorable 
difference  in  the  title,  and  that  the  preface  was  in  part,  if  not 
altogether,  pirated  from  the  plaintiffs'  work ;  also  that  it  was 
published  in  a  form  closely  resembling  the  plaintiffs'  work  in 
3  Eno.  Rep.  102 
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appearance,  and  so  as  to  induce  incautious  purchasers  to  believe 
that  the  two  works  were  the  same. 

The  bill  prayed  that  the  defendants  might  be  restrained  by 
injunction  irom  printing,  publishing,  selhng,  or  exposing  for 
sale  the  said  ChUdren's  Birthday  Text  Booky  or  any  other  book 
or  publication  bearing  the  same  title  as  the  plaintiff's  said  pub- 
lication, or  such  title  with  only  a  colorable  variation,  or  con- 
taining the  preface  prefixed  to  the  plaintiff's  said  publication, 
or  any  parts  thereof,  or  any  book  or  publication  so  printed, 
bound,  arranged,  or  contrived,  as  by  colorable  imitation  or  other- 
wise to  represent  or  lead  to  the  belief  that  such  book  or  pub- 
lication was  the  same  as  the  said  Birthday  Scripture  Text  Book. 

The  defendants  submitted  that  there  could  be  no  copyright 
in  such  a  title  as  that  given  to*  the  plaintiff's  work,  or  in  the 
general  design  of  the  publication  :  that  they  were  fully  entitled 
to  publish  the  Children's  Birthday  Text  Book^  and  that  the  plaint- 
iff was  not  entitled  to  come  to  the  Court  for  an  injunction  to 
restrain  them  from  its  publication  or  sale. 

Mr.  jPVy,  Q.C.,  and  Mr.  Ingle  Joyce  for  the  plaintiff,  referred  to 
Hogg  V.  Kirby  Q  :  Spottiswooae  v.  Clarke  (*) ;  Jarrold  v.  Houlston 
0 ;  Chappel  v.  Davidson  (^  ,  Braham  v.  Bustard  (*). 

Sir  R.  BaggaUay^  Q.O.,  and  Mr.  Westlake^  for  the  defendants : 
There  can  be  no  copyright  in  the  name  of  The  Birthday  Scrip- 
ture Text  Booky  any  more  than  in  such  a  name  as  DaUy  Text  Book^ 
or  Christmas  Text  Book,  or  New  Year's  Text  Book.  The  only 
ground  for  the  interference  of  the  Court  would  be  if  it  could  be 
shown  that  by  the  publication  of  the  defendants'  work  the  pub- 
433]  'i<5  *liad  been  misled,  and  induced  to  believe  that  it  was 
identical  with  the  plaintift*'s.  This,  we  submit,  the  plaintiff  has 
failed  to  establish,  and  is  therefore  not  entitled  to  any  relief. 

Lord  Romilly,  M.R.  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  an  injunction. 
The  defendants  would  be  at  liberty  to  publish  a  DaUy  Text  Book\ 
and  so  far  to  adopt  the  scheme  of  the  plaintiff's  work;  but  it 
was  the  plaintiff's  own  idea  to  have  a  text  book  associated  with 
a  birthday,  and  so  to  adapt  it  to  those  sentiments  of  religion 
with  which  most  persons  regard  a  day  which  marks  the  com- 
pletion of  another  year  of  their  lives.  The  plaintiff  is  entitlc<l 
to  a  copyright  in  the  use  of  the  title.  Birthday  Text  Book^  what- 
ever otner  words  may  be  associated  with  it,  and  the  defendants 
must -be  restrained  from  the  publication  of  their  work,  and  tlity 
are  not  entitled  to  publish  a  work  with  such  a  title,  or  in  suoh 
a  form  as  to  binding  or  general  appearance,  as  to  be  a  colorable 

O  8  Ve8.,  215.  (•)  2  Ph.,  154.  0  3  K.  &  J..  708. 

(*)  2  Ibid.,  123.  (•)  1  H.  &  M.,  447. 
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imitation  of  that  of  the  plaintiff.  The  plaintiff  is  entitled  to  the 
costs  of  the  suit 

Solicitors  for  the  plaintiff:  Messrs.  JB.  ^  W.  B,  Smithy  agents 
for  Messrs.  Fry  ^  Otter  Bristol. 

Solicitors  for  the  defendants  :  Messrs.  Ashurst^  Morris^  ^  Co. 


UJSL,  July  29. 1872. 

♦HaBVKY  V.  WiLDB.  438 

[Law  Beporto,  14  Eqaitj  Caaee,  488.] 

1870  H.,  118. 

Praetic^—AdminUtration — Orediton^  Suit — Proof  of  Debt — Judgment  against 
Exeeutora— Proof  of  Debt  against  Devieees  of  Beat  Estate, 

In  a  creditors'  suit  for  administration  of  the  real  and  personal  estate  of  a  tes- 
tator, a  judgment  recovered  against  the  executors  (who  were  also  trustees  of  the 
real  estate)  held  to  be  primd  facie  evidence  of  a  debt  as  against  the  persons  inter 
ested  In  the  real  estate ;  but  thej  were  to  be  at  liberty  to  adduce  rebutting  evi- 
dence. 

This  was  a  creditors'  suit  for  the  administration  of  the  real 
and  personal  estate  of  William  Wilde,  deceased,  who  by  his 
will,  dated  the  15th  of  February,  1865,  appointed  the  defend- 
ants, Samuel  Seeker  Hill  and  William  Wilde,  executors  thereof; 
and  also  devised  certain  specific  real  estate  to  them  upon  trusts 
f  »r  the  benefit  of  his  daughter  Eliza  Reilly  for  life,  and  after  her 
death  for  her  brothers  and  sisters  and  the  two  sons  of  her  de- 
ceased brother;  and  he  empowered  the  said  trustees  to  sell  all 
his  other  real  estate  and  to  give  receipts  for  the  purchase  money, 
and  directed  that  the  proceeds  should  fall  into  his  personal 
estate,  and  after  payment  of  his  debts,  funeral  and  testamentary 
expenses,  be  divided  amongst  his  children  and  grandchildren, 
as  therein  mentioned. 

The  testator  died  on  the  28th  of  July,  1866.  He  had,  for 
several  years  previously  to  his  death,  had  dealings  with  the  firm 
of  Harveys  and  Hudsons,  who  carried  on  business  as  bankers  in 
Norwich  ;  and  that  firm  claimed  a  large  balance  as  being  due 
to  them  from  the  testator  at  the  time  of  his  death,  and  in  Feb- 
ruary, 1869,  commenced  an  action  at  law  against  the  executors 
for  the  recovery  *thereof.  The  executors  denied  their  [439 
liability,  and  alleged  that  a  balance  was  due  to  them  from  the 
bank,  and  commenced  a  cross  action  against  the  partners  in  the 
firm  for  the  recovery  of  such  last  mentioned  balance.  Under 
an  order  of  Court  both  actions  were  referred  to  arbitration. 
The  parties  and  witnesses  were  heard  before  the  arbitrator  on 
the  27th  and  30th  of  May,  1869,  and  the  17th,  18th,  and  19th 
of  February,  1870,  the  principal  witness  for  the  bank  being  Sir 
Robert  Harvey,  the  senior  partner  therein.  On  the  IStn  of 
March,  1870,  the  arbitrator  made  his  award,  which  however  was 
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referred  back  to  bim  on  a  rule  obtained  by  the  executors.  On 
the  18th  and  30th  of  May,.1870,  the  parties  and  witnesses  again 
were  heard  before  the  arbitrator,  who  made  a  further  awurd, 
whereby,  as  to  the  action  by  the  executors,  he  found  that  nothiue 
was  due  to  them  from  the  bank,  and  he  directed  judgment  should 
be  signed  in  that  action  for  the  costs  of  the  defendants'  suit ; 
and  as  to  the  action  by  the  bank,  he  found  that  the  bank  was 
entitled  to  recover  from  the  defendants  thereto ;  as  the  executors 
of  the  testators  the  sum  of  £6066  105.  6rf.,  and  directed  that 
jud^ent  should  be  signed  in  that  action  for  the  said  sum  and 
for  tlie  costs  of  the  plaintiflfe  therein*  On  the  13th  of  June,  1870, 
the  executors  again  moved  to  refer  the  award  back  to  the  arbi- 
trator, but  the  application  was  refused,  and  j  udgment  was  signed 
as  directed  by  the  arbitrator  on  the  14th  of  June,  1870. 

On  the  9th  of  July,  1870,  the  decree  was  made  in  this  suit  in 
the  usual  form,  directing  inquiries  as  to  the  real  estate,  and  a 
sale  both  of  the  residuary  and  of  the  specifically  devised  real 
estate  in  the  event  of  the  personal  estate  proving  insufficient  for 
the  payment  of  the  testator's  debts  and  funeral  expenses. 

On  the  19th  of  July,  1870,  Sir  Robert  Harvey  died.  On  the 
22d  of  July  following  the  firm  of  H]arveys&  Hudsons  was  adju- 
dicated bankrupt. 

The  personal  estate  of  the  testator  proved  insufficient  for  pay 
ment  of  his  debts,  and  an  application  was  made  for  a  sale  of  the 
real  estate.  Thereupon  the  persons  beneficially  interested 
therein  reouired  that  the  debt  due  to  Messrs.  Harveys  &  Hud- 
sons should  be  proved  as  against  them,  and  the  question  whether 
they  were  entitled  to  require  such  proof  was  now  brought  before 
the  Oourt  on  an  adjourned  summons. 

440  *Mr.  Fry,  Q.C.,  and  Mr.  Cozens  Hardy^  for  the  trustee 
in  bankruptcy,  pointed  out  that  in  this  case  ti^e  executors  were 
also  devisees  in  trust,  and  urged  the  hardship  of  requiring  the 
debt  to  be  established  a  second  time,  the  question  having  been 
decided  after  full  hearing,  and  the  principal  witness  being  now 
dead. 

Mr.  Gdity^  and  Mr.  MaidloWy  for  the  persons  interested  in 
the  real  estate,  contended  that  the  judgment  was  against'  the 
executors  only,  and  could  not  be  enforced  at  law  against  the  real 
estate  of  the  testator ;  that  the  devisees  were  clearly  entitled  to 
have  the  debt  established  as  against  them :  WUlson  v.  Ltoriard  {}) ; 
that  the  circumstance  of  the  executors  being  devisees  in  trust 
made  no  difference :  Morse  v.  Tucker  (*) ;  and  that  as  to  the  hard- 
ship alleged  to  be  occasioned  by  the  aeath  of  Sir  R.  Harvey,  the 
executors  were  at  a  like  disadvantage  before  the  arbitrator. 

[They  also  referred  to  Morley  v.  Morleg  (*).] 
O  8  Boav.,  878.  C)«Hare.79.  (•)  5  p.  M.  A  G.,  «0. 
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liORD  ROMILLY,  M.R.  : 

I  do  not  think  that  I  can  hold  the  devisees  boui 
ment;  but  on  a  claim  made  in  the  suit  such  as 
have  jurisdiction  to  decide  on  which  side  the  bui 
lies.     When  a  creditor  brings  in  a  claim  I  frequ< 
action  to  be  brought  in  order  to  decide  the  mattei 
the  action  has  been  tried  and  decided  against  tl  • 
were  necessary  to  have  it  tried  over  against  the  di 
real  estate,  the  delay  would  be  endless.     I  think,  ; 
the  judgment  ought  to  be  primd  facie  evidence  of  t 
devisees  will  be  at  liberty  to  disprove  it,  if  they  ca  i 
do  not,  I  shall  hold  the  debt  binding  against  the  i 

Solicitors :  Messrs.  SharpCj  Parkers^  ^  Pritchard; 
Moscoej  ^  Co. 

M.  R.  July  80, 1873. 

*In  re  Contract  Corporation, 
gooch's  case. 

[Law  Reports,  14  Equity  Caaes,  454.] 

VTinding-up — CorUrHbutoTy  —  Transfer  to  Infant  —  Liability  oj 
Companies  Act,  1862,  s,,  88. 

G.,  a  shareholder  in  a  limited  company,  transferred  his  share ; 
more  than  a  year  before  the  company  was  wound  up.  A.  trani : 
an  infant,  who  transferred  to  B.  three  months  before  the  m 
transfers  were  all  refgistered.  B.,  who  was  sui  juris  at  the  dato 
afterwards  became  Imnkrupt : 

Held,  that  G.  continued  liable  as  a  member  till  B.'s  transfer 
and  that  he  must  be  placed  on  the  list  of  oontribntories  as  a  pa  i 

This  was  an  application  by  the  official  liquidate 
tract  Corporation,  Limited,  to  place  the  name  of  Tl 
on  list  B  of  the  contributories. 

In  January,  1865,  forty  shares  in  the  Contract 
were  standing  in  the  name  of  Gooch. 

On  the  14th  of  January,  1866,  Gooch  transferred 
into  the  name  of  Adams,  who  was  then  an  infant 
2l8t  of  January,  1865,  the  transfer  was  registered. 

On  the  16th  of  August,  1865,  Adams  transferri 
the  said  shares  to  Dove,  who  was  also  an  infant,  ai: 
of  August,  1865,  the  transfer  was  registered. 

On  the  5th  of  December,  1865,  Dove  transferre* 
shares  then  in  his  name  to  Beal,  which  transfer  Wi 
on  the  11th  of  December,  1865. 

On  the  20th  of  March,  1866,  a  petition  was  pros 
winding-up  of  the  company,  on  which  the  winding- 
made  on  the  23d  of  April,  1866. 

♦In  1868  Gooch  was  placed  on  list  A  of  the  coj 
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tories  in  respect  of  the  twenty  shares  remaining  in  the  name  of 
Adams. 

Beal,  the  transferee  of  the  other  twenty  shares,  who  was  sui 
juris  at  the  date  of  the  transfer,  afterwards  became  bankrupt, 
and  the  object  of  the  present  application  was  to  place  Gooch  on 
list  B  of  the  contribu tories  in  respect  of  the  last  mentioned 
twenty  shares. 

Sir  R.  Baggallay,  Q.O.,  and  Mr.  CAitty,  for  the  official  liqui- 
dator : 

We  contend  that  Gooch's  full  liability  as  a  shareholder  con- 
tinued till  December,  1866,  when  the  twenty  shares  in  question 
were  transferred  to  Beal,  as  the  transfer  to  Adams  and  the 
mesne  transfer  to  Dove  were  both  void.  This  being  so,  and 
Beal  having  become  bankrupt,  Gooch  is  liable  as  a  part  share- 
holder, under  sect.  38  of  the  Companies  Act,  1862,  to  be  put  on 
list  B  of  the  contributories. 

Mr.  J.  Brown,  Q.C.,  and  Mr.  Bagahawe,  for  Mr.  Gooch  : 
The  official  liquidator  is  precluded  from  disputing  the  title 
under  which  Beal  took  the  shares,  for  he  was  accepted  as  a 
shareholder  by  the  company.  It  is  not,  therefore,  now  open  to 
him  to  repudiate  the  previous  transfers,  as  he  cannot  both  ap- 
probate and  reprobate  at  the  same  time. 

[They  referred  to  Curtis^  Oase  (*)  and  Lumsden's  Case  (*).] 

Lord  Romilly,  M.R.  : 

I  am  quite  clear  that  Mr.  Gooch  must  be  put  on  list  B  of 
the  contributories  in  respect  of  the  twenty  shares  in  question, 
His  liability  as  a  member  did  not  cease  till  the  transfer  to  Beal 
was  registered ;  the  previous  transfers  amounted  to  nothing. 

Solicitors  for  the  official  liquidator :  Messrs.  Linklater  ^  Co. 

Solicitor  for  Mr.  Gooch :  Mr.  H.  W.  Vallance, 
(')  Law  Rep.,  6  Eq.,  455.  O  L»^  »«?•*  ^  Ch.»  81. 


V.-C.M.  July  2, 8, 1872. 

456]  *Mannox  V.  Grebnkr. 

[Law  Reports,  14  Equity  Gases,  456.] 

1869  M.  270. 

Legacy  to  Wife --Debt  charged  on  Specific  Devteee — Free  Oeeupancg  gf  Binm^ 
Right  to  let— Income  of  Meal  Property  passes  the  Feo—Eetaie  TaiL 

A  testator,  by  wHl  dated  in  1857,  bequeathed  to  his  wife  all  sams  of  money 
that  had  come  to  his  hands  as  part  of  her  patrimony  for  her  sole  use  and  benefit, 
with  the  option  of  leaving  it  invested  at  5  per  cent,  to  be  paid  her  qoarterly.  or 
if  she  wished  to  draw  it  oat,  then  the  property  most  suitable  for  sale  to  be  dis- 
posed of  to  raise  the  amount  due  to  her,  bein^  in  fact  a  charge  upon  the  pro* 
perty ;  and  if  she  so  desired,  this,  as  well  as  all  just  debts  and  obligations  das 
from  him,  to  be  discharged  as  the  first  act  of  his  executors : 
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JTeld,  that  the  wife's  patrimony  was  to  be  treated  as  a  debt,  and  a  charge  on 
the  specificallj  devised  property  as  well  as  the  rest  of  the  property. 

Bequest  to  wife  of  famitare  and  effects,  and  the  free  occupancy  of  a  house  for 
life,  after  which  the  effects  to  revert  back  to  the  estate  : 

Held,  that  the  free  occupancy  of  the  house  entitled  the  wife  either  to  reside  in 
it  or  to  let  it  during  her  life. 

Devise  to  sons  and  daughters  of  an  equal  share  in  all  the  income  of  real  pro- 
perty: 

Meld,  that  the  devise  of  the  income  of  the  estate  passed  the  fee. 

Direction  that  any  property  might  be  sold  except  Glencoe,  which  was  to  re- 
main in  the  family  as  long  as  there  was  a  lineal  son  descendant  of  before  named 
eons,  and  if  no  lineal  male  descendant  from  the  eldest,  the  next  to  be  entitled, 
and  so  on : 

Held,  that  this  clause  created  an  estate  tail  in  possession  in  the  eldest  named 
0on. 

William  Greener,  by  his  will  dated  the  5th  of*  April,  1857, 
appointed  executors  and  trustees,  and  then  gave  his  property 
in  these  terms :  *'  To  my  wife,  Harriet  Greener,  I  bequeath  all 
sums  of  money  that  have  come  to  my  hands  as  part  of  her  pat- 
rimony, and  all  that  in  her  own  right  by  bequest  or  otherwise 
may  hereafter  come,  for  her  sole  use  and  benefit,  with  the  op- 
tion of  leaving  it  invested  in  the  property  at  5  per  cent,  per  an- 
num, to  be  paid  her  quarterly,  or  if  she  wishes  to  draw  it  out, 
then  the  property  most  suitable  for  sale  to  be  disposed  of  to 
raise  the  amount  due  to  her,  being  in  fact  a  charge  upon  the 
property ;  and  if  she  so  wishes,  this,  as  well  as  all  just  debts  and 
obligations  due  from  me,  to  be  duly  discharged  as  the  first  act 
of  my  executors.  In  addition  to  this  I  leave  her  all  my  furniture, 
plate,  linen,  pictures,  &c.,  in  my  *house  at  Stratford-on-  [457 
Avon  at  my  decease,  and  the  free  occupancy  of  any  honse  in 
my  possession,  for  her  life,  free  of  any  payments  or  charge 
whatever,  after  which  the  eflfects  to  revert  back  to  the  estate. 
To  my  sons,  Joseph  Henry,  Albert  John,  and  Arthur  Ernest 
Greener,  as  well  as  my  daughters,  Sarah  Ann  Mannox,  Mary 
Elizabeth  Hawks,  and  Ann  Maria  Barnet,  I  leave  and  devise 
an  equal  share  or  shares  in  all  the  income  of  the  real  property 
left  after  carrying  out  the  above.  As  I  have  given  instructions 
as  to  the  sale  and  paying  of  incumbrances  on  the  estate,  I  trust 
the  Almighty  will  give  me  life  to  accomplish  it.  In  that  case 
a  more  fully  detailed  will  will  be  necessary.     Any  property  I 

Eossess   may  be  sold  if  required,  except  Glencoe,  in  Arden 
treet,  Stratford-on-Avon,  a  property  I  wish  to  remain   in  the 
family  as  long  as  there  is  a  lineal  son  descendent  of  the  fore 
named  sons,  and  if  no  lineal  male  descendant  from  the  eldest, 
the  next  to  be  entitled,  and  so  on." 

The  bill  was  filed  for  the  administration  of  the  testiitor's  es- 
tate, and  for  the  direction  of  the  Court  as  to  various  questions 
arising  under  the  will. 

Mr.  BristowCj  Q.C.,  and  Mr.  W.  P.  Beale^  for  the  plaintiffs, 
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Sarah  Ann  Mannoxand  Elizabeth  Hawkes,  two  of  the  testator's 
daughters,  beneficiaries  under  and  executrixes  of  his  will: 

We  say  that  an  indefinite  gift  of  income  of  real  property 
passes  the  fee  simple.  The  six  children,  therefore,  of  the  tes- 
tator named  in  that  behalf  are  entitled  to  the  fee  in  all  the  real 
property  except  the  property  called  Glencoe,  in  which  they  only 
have  a  life  interest,  the  subsequent  part  of  the  will  conferring 
au  estate  tail  male  in  remainder  on  the  eldest  son,  with  re- 
mainder over  in  tail  male  to  the  other  sons ;  the  tenants  for  life 
being  protectors  of  the  settlement  in  respect  of  the  estates  tail. 

The  testator's  debts  are  charged  on  all  the  testator's  real  es- 
tate, including  Glencoe. 

Mr.  Glasse,  Q.C.,  and  Mr.  Fellows,  for  other  children  of  the 
testator  in  the  same  interest  as  the  plaintifif. 

Mr.  F.  A.  Lewin,  for  another  child  of  the  testator  cl^min^ 
only  as  next  of  kin  in  anything  undisposed  of. 

458]  *Mr.  jBrar5iafe,Q.C.,  andMr.  Woodhoiise,  for  Joseph  Senry. 
Greener^  the  testator's  eldest  son  and  heir-at-law  : 

An  indefinite  gift  of  income  of  realty  differs  from  a  like  gift 
of"  rents  and  profits  "  of  realty,  which  has  a  technical  meaning, 
and  is  equivalent  to  a  gift  of  the  land  itself:  Hawkins  ou 
Wills  (0. 

The  gift,  being  of  "  income,"  only  confers  life  estates  merely 
on  the  six  children,  and  the  remainder  is  undisposed  of  auct 
falls  to  the  heir-at-law. 

The  property  called  Glencoe  is  not  included  in  the  prior  gift 
of  income  of  all  the  real  estate ;  but  there  is  an  implied  git>  in 
tail  male  in  possession  of  Glencoe  to  the  eldest  son  :  Daintry  v. 
Daintry  (*). 

Where,  as  in  the  case  of  Glencoe,  there  is  a  specific  devise,  a 
charge,  though  expressed  to  be  on  all  the  property,  does  not 
affect  the  property  specifically  devised:  Spong  v.  Spong  (^; 
Conron  v.  Conron  (*). 

Mr.  Glasse,  Q.C.,  cited  MaskeU  v.  Farrington  (*).  The  specific 
devise  not  referring  to  the  previous  charge  of  debts,  and  being 
in  a  subsequent  part  of  the  will,  the  testator's  intention  mast  be 
gathered  from  the  latter  part  of  the  will,  where  there  is  a  clear 
specific  devise  free  from  all  charges. 

Mr.  Bowcliffej  for  testator's  widow : 

The  "free  occupancy"  of  the  house  given  to  the  widow  con- 
fers a  right  to  let  it     The  patrimony  given  to  the  widow  must 

0)  Page  120.  O  7  H.  L,  C.  168. 

O  6  T.  B..  307.  O  8  D.  J.  &  8..  838;  1 N.  B^  87; 

C)  3  BIL,  (N.S.).  84.  10  W.  B.,  72a 
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be  treated  as  a  debt,  and  is  charged  on  all  the  testator's  pro- 
perty including  Glencoe. 

Mr.  Bristowe^  in  reply. 

Sir  R.  Malins,  V.C.  : 

The  first  question  to  be  determined  is  as  to  the  effect  of  the 
clause  in  the  will  containing  the  bequest  to  the  testator's  wife, 
Harriett  Greener.  It  appears  that  the  amount  of  the  wife's 
patrimony  has  been  found  by  the  chief  clerk  to  be  about  £1200. 
Does  *the  testator  by  this  will  treat  the  amount  of  her  [459 
patrimony  as  a  debt  ?  I  am  of  opinion  that  he  does,  because 
he  puts  it  in  the  same  clause  with  his  debts,  and  charges  the 
property,  which  certainly  must  mean  prima  facie  all  liis  pro- 
perty ;  "  the  "  property  meaning  the  property  which  I  have  — 
that  is,  all  my  property  ;  and  he  puts  it  on  an  equality  with  the 
debts,  and  states  that  it  is  in  effect  a  charge  on  the  property ; 
"  and  if  she  so  wishes  " — and  she  does  so  wish  — "  this  as  well 
as  all  just  debts  and  obligations  due  from  me  to  be  duly  dis- 
charged as  the  first  act  of  my  executors.*'  Now  I  take  that  to 
be  a  direction  that,  for  the  payment  of  all  his  just  debts  as  well 
as  this  patrimony,  it  is  the  first  duty  of  the  executors,  out  of  the 
property  —  that  is,  all  and  every  part  of  his  property  —  to  raise 
that  amount.  It  is,  therefore,  in  my  opinion,  a  charge  upon 
every  part  of  the  property.  But  it  has  been  argued,  on  the  au- 
thority of  the  cases  of  Spong  v.  Spong  (*)  and  Conron  v.  Conron  (*), 
that  where  you  specifically  devise  property,  and  do  not  charge 
that  specifically  devised  property,  it  is  not  charged  with  debts 
or  legacies.  Certainly  in  particular  cases  those  are  conclusive 
authorities,  but  I  do  not  think  they  apply  to  this  case.  I  see 
that  in  the  case  of  Conron  v.  Conron  the  charge  was  by  a  codicil, 
and  in  Spong  v.  Spong  it  was  in  a  subsequent  part  of  the  will. 
In  Conron  v.  Conron^  after  a  specific  devise  made,  there  was  a 
general  charge  by  a  codicil.*  In  Spong  v.  Spong  it  was  this :  "  J. 
S.,  by  a  will  properly  executed,  gave  a  sum  of  £4000,  to  be  laid 
out  in  Government  or  real  securities,  in  trust  for  L.,  the  wife  of 
S.,  for  her  separate  use  for  her  life ;  remainder  to  J.  for  his 
life  ;  remainder  to  the  children  of  L.  by  S."  He  then  devised 
certain  lands  and  tenements  specified  to  various  persons  named 
in  the  will,  and,  after  bequeathing  several  pecuniary  legacies, 
he  concluded  thus:  "  And  I  do  hereby  expressly  charge  and 
make  liable  my  real  and  personal  estate  to  and  with  the  pay- 
ments of  the  aforesaid  several  legacies."  It  was  there  held,  re- 
versing the  decree  of  the  Court  below,  that  the  lands  specifically 
devised  were  not  liable  to  the  payment  of  the  legacies  on  a 
deficiency  of  the  personal  estate. 
(»)  3  BU.  (N.S.),  84.  (•)  7  H.  L.  C,  168. 
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Now  I  think  all  these  cases  must  depend  upon  the  particular 
form  of  the  will ;  and  it  seems  to  me  to  make  a  most  marked 
difference  whether  a  man  begins  by  making  a  charge  upon  all 
460]  his  *property,  or  whether  he  begins  by  making  a  specific 
devise  or  bequest  and  then  charges  his  property,  because,  when 
he  has  made  a  specific  devise  or  bequest,  and  then  proceeds  to 
charge  his  property,  it  may  well  be  that  he  means  "  all  that  pro- 
perty which  I  have  not  already  by  this  my  will  disposed  of:" 
and  accordingly  I  think  this  case  falls  within  the  decision  of 
Lord  Cranworth  in  MaskeU  v.  Farrington  (*),  where  these  two 
cases  of  Spong  v.  Spong  (*)  and  Conron  v.  Gonron  (^)  were  pressed 
upon  him.  The  question  arose  as  to  a  will  which  was  in  these 
terms :  "  Rebekah  Emmerton,  by  her  will,  charged  and  made 
chargeable  the  whole  of  her  real  and  personal  estate  and  effects 
with  the  payment  of  her  just  debts  " — that  being  at  the  com- 
mencement of  the  will  before  any  specific  bequest  — "and 
funeral  and  testamentary  expanses,  and  also  with  the  payment 
of  the  legacies  thereinafter  given."  She  then  devised  specifically 
a  copyhold  messuage,  which  was  the  only  real  estate  of  which 
she  was  seised,  and  after  giving  certain  pecuniary  and  specific 
legacies,  she  gave  and  bequeathed  to  her  nephew,  T.  E.  Cavit, 
all  and  singular  other  the  residue  and  remainder  of  her  real  and 
personal  estate  and  effects  not  thereinbefore  specifically  given 
or  otherwise  disposed  of.  The  residuary  estate  proving  insuffi- 
cient for  the  payment  of  the  pecuniary  legacies,  Vice-Chancellor 
Kindersley  held  that  they  were  charged  on  the  specifically  devised 
copyhold.  An  appeal  against  that  decision  was  presented  on 
behalf  of  the  specific  devisees,  and  that  having  been  ars^ued, 
Lord  Chancellor  Cranworth  says :  "  It  has  been  ably  arguecl  that 
the  Court  is  in  this  case  bound  by  the  decision  of  the  llouse  of 
Lords  in  Spong  v.  Spong  and  Conron  v,  Conron.  Those  decisions 
are  governing  authorities  wherever  the  circumstances  are  in  all 
respects  the  same  ;  but  not  so  when,  as  in  the  present  case,  other 
circumstances  occur.  Here  there  is  one  united  charge  of  debts 
and  legacies.  So  far  as  related  to  the  debts  it  is  confessed  that 
there  would  be  a  charge  on  the  specifically  devised  estate  " — 
so,  I  understand,  it  is  admitted  here  —  *'  and  in  considering 
what  is  to  be  the  operation  of  the  charge  with  regard  to  the  in- 
tention of  the  testatrix,  it  is  impossible  to  separate  the  legacies 
from  the  debts.  The  legacies  must  therefore  be  a  charge  on  the 
specifically  devised  estate." 

4611  *^ow,  I  read  this  will  precisely  in  the  same  way.  First 
of  all,  I  hold  that  the  testator  has  charged  the  wife's  patrimony 
as  a  debt  to  be  raised  with  the  other  debts.     He  then  says  all 

(»)  3  D.  J.  &  S.,  338;  1  N.  R.,  37  ;  10  (*)  3  Bli.  (N.S.),  84. 

W.  R.,  738.  (»)  7  H.  L.  C,  168. 
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the  debts  are  to  be  raised  out  of  the  property,  which  means  all 
bis  property,  and  it  is,  in  my  opinion,  a  charge  upon  the  speci- 
fically devised  property. 

The  next  question  arises  upon  the  words,  "  In  addition  to  this 
I  leave  her  all  my  furniture,  plate,  linen,  pictures,  &c.',  in  my 
house  at  8tratford-on-Avon  at  my  decease,  and  the  free  occupancy 
of  any  house  in  my  possession,  for  her  life,  free  of  any  payments 
or  charges  whatever,  after  which  the  efiects  to  revert  back  to 
the  estate." 

I  think  this  clause  restricts  the  gift  of  the  furniture  and  effects 
to  an  interest  for  life  only,  as  it  is  to  revert  back  to  the  estate, 
but  the  direction  that  she  is  to  have  the  free  occupancy  of  any 
house  in  the  possession  of  the  testator  will  entitle  her,  in  my 
opinion,  either  to  reside  in  the  house  or  to  let  it,  as  she  may 
think  fit. 

Then  the  next  question  is,  it  being  agreed  upon  all  hands  that 
the  eldest  son  takes  an  estate  tail  male  in  the  property  which 
the  testator  calls  Glencoe,  whether  he  is  tenant  in  tail  in  re- 
mainder or  tenant  in  tail  in  possession.  It  was  argued  on  the 
part  of  the  plaintiff  and  others  interested  that  he  is  tenant  in 
tail  in  remainder,  and  not  tenant  in  tail  in  possession,  because 
it  is  given  after  a  general  disposition  of  the  income  of  the  tes- 
tator's property.  While  on  the  other  side,  on  behalf  of  the 
eldest  son,  to  whom  Glencoe  is  given,  it  is  argued  that  it  is  ex- 
cepted out  of  the  general  bequest  altogether,  and  given  to  him 
immediately. 

Undoubtedly  the  testator  has  expreSvSed  himself  rather  ob- 
scurely, but,  looking  at  that  which  I  think  was  his  paramount 
object,  I  come  to  the  conclusion  that  he  did  intend  to  except 
Glencoe  altogether  from  this  disposition  and  make  a  separate 
property  of  it.  I  do  not  think  that  is  inconsistent  with  his  in- 
tentions in  f'dvov  of  all  his  children,  because  it  has  been  argued, 
and  I  think  correctly  —  that  if  that  clause  applied  it  would  have 
the  effect  of  giving  an  estate  in  fee  simple.  It  would  be  absurd, 
therefore,  that  he  should  give  an  estate  in  fee  simple  to  all  his 
children,  and  then  give  an  estate  tail  in  Glencoe  to  one  of  them. 
I  think,  therefore,  though  ill  expressed;  "  all  the  property  " 
means  all  the  property  except  Glencoe  ;  that  Glencoe  is  to  go 
to  the  eldest  *son  and  his  heir  male,  which  will  give  him  [462 
an  estate  tail  in  possession,  with  the  remainder  to  his  other 
brothers  successively  in  tail  in  like  manner.  Therefore  I  am 
of  opinion  that,  as  regards  Glencoe,  the  eldest  son  takes  an  es- 
tate tail  male  in  possession. 

Then  the  next  question  is,  what  is  the  effect  of  the  bequest  to 
the  other  children  to  whom  bequests  are  given  ? 

Now  it  has  been  argued  in  this  case  that  a  gift  of  the  income 
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of  real  estate  does  not  pass  more  than  a  life  estate,  but  I  think  it 
is  thoroughly  settled  that  before  the  Wills  Act  a  devise  of  the 
rents  and  profits  passed  a  real  estate  for  life.  That  being  the 
case,  that  which  would  give  a  life  estate  before  the  Wills  Act, 
bj'  the  28th  section  of  that  Act,  gives  now  a  fee  simple. 

What,  then,  would  have  been  the  effect  before  the  Wills  Act 
of  giving  the  income  of  the  real  estate?  In  my  opinion  there 
is  no  distinction  Whatever  between  givin^the  income  of  the  land 
and  the  rents  and  profits  of  the  land.  The  income  means  the 
rents  and  profits,  and  the  rents  and  profits  mean  the  income; 
they  are  convertible  terms.  Therefore  I  am  clearly  of  opinion 
that  a  gift  of  the  income  of  the  land  unrestricted,  is  simply  a 
gift  of  the  fee  simple  of  the  land.  Then  he  has  given  to  the 
children  of  J.  H.  Greener,  naming  them,  "  the  income  of  my 
real  property,"  that  is,  they  take  all  the  property  except  Glen- 
coe  as  tenants  in  fee.  It  will  therefore  be  declared,  first,  that 
the  wife's  patrimony  is  to  be  treated  as  a  debt  and  a  charge  on 
the  specifically  devised  property,  as  well  as  on  the  rest  of  the 
property;  secondly,  that  the  widow  is  entitled  to  the  furniture 
for  life,  and  that  she  is  entitled  to  the  freehold  house  in  her 
occupancy,  either  to  inhabit  or  to  let;  thirdly,  that  the  devise 
to  the  sons  and  daughters  of  the  property  other  than  Glencoe 
gives  the  fee.  Then  as  to  the  property  called  Glencoe,  it  is  ex- 
cepted from  that  gift,  and  is  an  estate  tail  in  possession  in 
Joseph  Greener. 

Solicitors  for  the  plaintiff:  Messrs.  Falloios  ^  Whitehead, 
Solicitors  for  the  defendant :  Messrs.   Gregory y   RowcUffes,  ^ 
Rawle. 


May  25, 1872,  V.-C.M. 
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1869  T.  88. 

[Law  Reports  14  Equity  cases,  503.] 

Ejectment  —  Mesne  Profits  — Action  agawBt  Executor — Money  had  and  recetred-— 
Proof  of  wrongful  possessumhy  Testator. 

Earls  A  B,  and  C,  being  successive  tenants  in  tail  of  property  held  under  an 
inalienable  Parliamentary  title,  and  B  having,  aft^r  the  death  of  A,  entered  into 
possession  of  the  entailed  estates,  and,  together  with  them,  of  certain  leaseh«>]d!« 
formerly  in  the  possession  of  A,  the  executors  of  A,  brought  an  action  of  ejin*t- 
ment  against  B,  to  recover  possession  of  the  leaseholds  as  part  of  A's  estate.  B, 
having  died  before  trial  of  the  action,  another  action  was  brought  against  1\  the 
successor  in  title.  C  who  was  also  executor  of  B,  compromised  the  action  on  terms 
of  giving  judp;ment  and  buying  the  leaseholds  at  a  certain  price,  with  a  furthi-r 
stipulation  that  £4000  should  be  allowed  as  a  debt  from  B's  estate  in  respect  of 
rents  received  by  B.  Before  the  compromise  a  creditor's  suit  was  instituted  and 
a  decree  made  for  the  administration  of  B's  estate,  which  was  insolvent.  On  a 
summons  by  A's  executor  to  prove  against  B's,  e^te  for  the  amount  of  renta 
actually  received  by  him : 
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Held,  that  the  judgment  given  in  the  action  against  C  ' 
wrongful  possession  by  B,  which  could  serve  as  a  foundatic 
that  the  admission  by  the  executor  as  to  mesne  profits  in 
inoperative,  being  made  after  the  decree. 

This  was  an  adjourned  summons  in  a  suit  inst 
of  the  creditors  of  Henry  John,  eighteenth  Earl 
for  the  administration  of  his  estate,  which  pro  vec 

The  summons  was  taken  out  by  the  executoi 
and  Bertram  Arthur,  who  were  respectively  tl 
seventeenth  Earls,  for  leave  to  prove  as  credi 
estate  of  Earl  Henry  John  for  the  amount  of  th 
by  him  of  certain  leasehold  property  at  Bro 
county  of  Oxford,  held  for  terms  of  years  renew 
time  under  the  principal  and  Scholars  of  Bra; 
Oxford. 

In  the  year  1858,  Earl  Henry  John,  establisl 
the  title  and  dignity  of  Earl  of  Shrewsbury,  an 
entailed  under  a  Parliamentary  inalienable  title 
go  along  with  the  title.     At  the  same  time  he  ei 
session  of  these  estates  and,  together  with  them 
>tone  leaseholds,  which  had  been  held  by  many  s 
•  f  Shrewsbury,  and  *were'  believed  to  form  pa 
ettled  estates,  and  he  received  the  rents  of  the  1 
hat  time  till  his  death,  which  happened  on  th 
1868.     During  the  lifetime  of  Earl  Henry  John 
raised  by  the  executors  of  Earls  John  and  Berti 
to  whether  the   Broadstone  leaseholds  really   f 
the  settled  estates,  the  executors  of  Earl  John  eh 
part   of  his  estate,   and   the  executors  of  Earl 
thur  claiming  to  have  at  least  a  lieu  upon  then 
£942  195.  8^/.,  which  consisted  partly  of  a  fine  oi 
partly  of  an  expenditure  for  repairs. 

On  the  14t]i  of  May,  1867,  the  executors  of  I 
Bertram  Arthur  commenced  an  action  of  ejectmei 
Henry  John  to  recover  possession  of  theBroadstc 
But  the  action  had  not  been  tried  when  Earl  Her 
having  af»pointed  the  present  Earl  and  Captain 
executors.     The  present  Earl  alone  proved  the  w 

On  the  9th  of  Sei)tember,  1868,  the  executors 
and  Bertram  commenced  a  fresh  action  of  ejectm 
ot'the  Broadstone  leaseholds  against  the  present  ] 
subsequent  arrangement  a  special  case  was  state< 
nion  of  the  Court  of  Common  Pleas  to  determine 
at  issue.  Before  the  special  case  had  been  hear* 
ment  was  effected  by  certain  articles  of  agreeme 
24th  of  August,  1870,  4ind  made  between  the  exet 
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John  of  the  first  part,  the  executors  of  Earl  Bertram  Arthur  of 
the  second  part,  the  present  Earl  as  executor  of  Earl  Henrv 
John  of  the  third  part,  and  in  his  own  right  of  the  fourth  part, 
whereby,  after  reciting  the  above  stated  facts  and  the  institu- 
tion of  the  present  suit,  it  was,  amongst  other  things  agreed 
that  judgment  should  be  entered  up  on  the  special  case  in 
favor  of  Earl  John  with  costs,  that  the  present  Earl  should  pur- 
chase the  same  property  from  the  executors  of  Earl  John  at  a 
price  mentioned  in  the  agreement ;  and  it  was  further  provided 
as  follows :  "  The  amount  of  the  rents  and  profits  of  the  said 
Broadstone  farm  received  by  the  said  Henry  John  eighteenth 
Earl  of  Shrewsbury  in  his  lifetime  and  for  which  his  personal 
estate  is  now  liable  is  hereby  agreed  to  be  the  sum  of  £4000  and 
the  sum  of  £4000  shall  be  allowed  and  certified  in  the  ad- 
ministration of  the  estate  of  the  said  Henry  John  Earl  of 
505]  *Shrewsbury  in  the  suit  of  Talbot  v.  Earl  of  Shrewsbury  as 
a  debt  due  from  him  the  said  late  Earl  Henry  John  to  the  said 
Charles  Robert  Scott  Scott  Murray  and  Ambrose  Lisle  Phillipps 
de  Lisle  (the  executors  of  Earl  John)  in  respect  of  the  rents  of 
the  said  Broadstone  farm  received  by  the  said  Earl  Henry  John 
in  his  lifetime  and  applied  to  his  own  use  and  the  said  Charles 
Robert  Scott  Scott  Murray  and  Ambrose  Lisle  Phillipps  de  Lisle 
shall  be  entitled  to  the  said  sum  of  £4000  or  any  dividend  paya- 
ble in  respect  of  the  same  upon  the  execution  of  the  conveyance 
or  assignment  of  the  said  Broadstone  farm  to  the  said  Charles 
John  Earl  of  Shrewsbury."  The  suit  was  instituted  and  the  de- 
cree made  before  the  compromise  of  the  special  case. 

By  some  inadvertence  the  plaintiflTin  the  suit  was  not  made  a 
party  to  the  agreement  or  informed  of  its  existence,  but  the  arti- 
cles of  agreement  were  carried  into  efltct  by  the  parties  to 
them.  The  summons  sought  to  make  the  estate  of  Earl  Henry 
John  liable  for  the  amount  treated  as  due  by  the  articles  of 
agreement. 

Mr.  Bovilly  Q.C.,  and  Mr.  A.  L.  Smilh,  of  the  Common  Law 
Bar,  in  support  of  the  summons  : 

Where  a  man  dies  liable  to  an  action  for  mesne  profits  for 
rents  of  property  to  which  he  is  not  entitled,  though  it  is  an 
action  founded  in  tort,  an  action  for  money  had  and  received 
will  lie  against  his  personal  representative  for  what  has  been 
actually  received  by  him,  or  a  bill  may  be  maintained  for  an  ac- 
count of  what  has  been  so  received  :  Cuion  v.  0)lcs  (*) ;  Pultehty 
V.  Warren  (^) ;  so  also  for  goods  improperly  received  by  the  tes- 
tator:  Hambhj  v.  Troii  (^),  or  for  the  produce  of  ore  or  timber 
or  the  like  :  Powell  v.  Rec's  (*) ;  Bishop  of  Winchester  v.  Kn  ght  (*j. 

O  Law  Rep.,  1  Eq..  581.  (")  0  Ves..  72. .  •      (*)  1  Cowp.,  371. 

(*)  1  P.  Wms..  400.  (•)  7  A.  &  E.,  426. 
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Here  the  judgment  entered  up  against  the 
sufficient  evidence  that  the  late  Earl  was  a  tres 
to  the  leaseholds  to  give  a  right  of  action  agai 
of  the  late  Earl  for  money  had  and  received ;  a 
the  estate  being  under  administration,  to  prove 
suit. 

Mr.  GUfsse,  Q.C.,  and  Mr.  Kekewich^  for  the} 
*Mr.  Brisiowe^  Q.C.,  and  Mr.  Everiit^  for  Ca] 
penter,  took  no  part  in  the  arguments. 

Mr.  Cotton^  Q.C.,  and  Mr.  Davey^  for  the  pi 
called  upon. 

Sir  R.  Malins,  V.C.  : 

This  is  a  claim  by  the  representatives  of  th 
seventeenth  Earls  of  Shrewsbury  against  the  es 
eenth  Earl,  to  recover  the  amounts  of  rents  rec 
respect  of  property  of  which  it  is  contended  tha 
possessed  himself. 

To  decide  this  question  an  action  of  ejectment ' 
against  him  in  the  year  1867,  but  he  died  befo 
mined.  A  new  action  was  then  commenced  ag£ 
Earl,  but  it  was  not  brought  to  trial.  It  was  tu 
cial  case,  but  before  it  was  heard  a  compromise 
which  the  present  Earl  paid  a  certain  price  fo 
possession  of  the  property,  and  a  sum  was  ngn 
amount  which  would  have  been  due  for  mesne  j 

Now  if  a  judgment  had  been  obtained  agaim 
in  the  action  of  ejectment,  he  would  have  bee 
over  the  rents  received  by  him  as  mesne  profits, 
though  an  action  for  mesne  profits  is  an  actic 
where  a  man  dies  liable  to  such  an  action  ther 
action  against  his  executors  for  money  had  and 
inuch'of  the  rents  as  have  actually  been  receivec 
lifetime.     But  the  difficulty  here  is,  that  there 
judgment  obtained  against  the  late  Earl  sliowit 
been  wrongfully  in   possession  of  this  property 
have  given  a  right  of  action  against  hihi  for  mes 
the  action  against  the  present  Earl  had  resulte 
against  him,  showing  that  the  Uite  Earl  must  have 
ful  possession,  that  might  have  been  a  sufficient 
this  claim.     But  I  cannot  treat  a  wrongful  poss 
blished  against  the  late  Earl  because  the  present  Ei 
fit,  as  the  basis  of  a  compromise  of  an  action,  to 
ful  possession  against  liirnself. 

I  am  therefore  of  oninion  that  the  plaintiff  hj 
very  *first  step,  which  is  that  of  i)roving  that  the 
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wrongfully  received  the  rents.  There  is  further  no  admission 
of  liability,  for  the  present  earl  could  not  make  an  admission  as 
executor  which  would  bind  his  predecessor's  estate  after  a  de- 
cree in  the  administration  suit;  and  he  very  properly  takes  no 
part  on  the  present  question.  The  only  other  persons  are  the 
legatees,  who  have  no  interest  in  question,  the  estate  being  insol- 
vent, and  the  plaintiff,  who  of  course  cannot  give  an  admission. 
There  is  therefore  neither  evidence  nor  admission  that  the 
late  earl  had  any  wrongful  possession  of  this  property,  and  on 
these  ^rounds  the  summons  fails.  The  claim  will,  therefore,  be 
refused,  and  the  costs  of  all  parties  except  the  claimants  will  be 
out  of  the  estate. 

Solicitors :  Messrs.  Youvg  ^  Jackson  ;  Messrs.  Parker  Sf  Pag- 
den;  Messrs.  Austin ^  De  Gex^  ^  Harding ;  Messrs.  Farrer,  Oiwrjfy 
^Co.  

V.-O.M.,  July  80, 1872. 

522]  *HoARE  V.  Bremridge. 

[Law  Reports,  14  Equity  Cases,  522.] 

1872  H.,  141. 

Policy  of  Assurance  —  Conflict  of  Evidence — Jurisdiction  — A  Court  of  Law  tke 

Proper  Tribunal. 

A  bill  having  been  filed  by  an  insurance  company  to  cancel  a  life  policy  as  ob- 
tained by  misrepresentation,  a  motion  was  made  to  restrain  an  action  upon  the 
policy  which  was  commenced  immediately  after  the  filing  of  the  bill : 

Held,  that  this  Court  had  complete  jurisdiction,  but  that  the  question  would 
be  more  suitably  tried  before  a  jury ;  and  motion  refused  accordingly. 

This  was  a  bill  filed  by  the  Sun  Life  Assurance  Society  pray- 
ing a  declaration  that  a  certain  policy  of  assurance  was  obtained 
by  Mrs.Forraby  by  concealment  and  misrepresentation,  and  that 
the  same  was  void,  and  ought  to  be  delivered  up  to  be  cancelled, 
and  that  in  the  meantime  the  defendant  Thomas  Julius  Brem- 
ridge, the  representative  of  Mrs.  Formby,  might  be  restrained 
from  bringing  any  action  against  the  plaintiff  or  the  society  in 
respect  of  such  policy. 

From  the  statements  in  the  bill  it  appeared  that  the  policy  iu 
question,  upon  the  life  o!^Mrs.  Formby  for  £5000,  was  effected 
on  the  30th  of  December,  1870,  upon  the  application  of  Thomas 
Lyle,  M.D. 

The  usual  papers  sent  by  the  insurance  office  requiring  par- 
ticulars as  to  the  life  of  the  person  intending  to  effect  a  policy 
were  filled  up  in  the  following  manner :  Mrs.  Formby  stated  that 
she  w^aa  twenty-seven  years  of  age,  that  her  usual  medical  attend- 
ant was  Arthur  Kempe,  whom  she  had  last  seen  in  the  previ<»u3 
523]  *month  of  April,  when  ho  attended  her  during  her  confine- 
ment.    This  form  was  accorni):inied  by  tlie  following  certifi<tate 
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"  I  do  hereby  certify  that  I  am  now  in  good  1 
ordinarily  enjoy  a  good  state  of  health,  that 
temperate  in  my  habits  of  life,  and  that  I  am  i    i 
circumstance  tending  to  shorten  my  life  or  to 
ance  on  it  more  than   usually  hazardous.     A   : 
certify  that  I  have  not  had  occasion  for  medical    < 
ance  during  the  last  two  years,  excepting  for  <   i 
passing  ailments.     Also  I  know  no  other  med    ; 
so  cony^etent  to  certify  as  to  my  health,  habits,  i 
as  Artaur  Kempe,  to  whom  I  have  referred.     [ 
sired  in  the  name  of  Thomas  Lyle,  M.D.,  y  i 
Exeter."     This  declaration  was  signed  on  the  8   : 
1870,  and  was  indorsed  by  Thomas  Lyle,  who  st  t 
an  interest  in  the  life  of  Mrs.  Formby  to  the  ful 
sum  to  be  insured ;  that  the  said  Mrs.  Formby  v  ; 
health,  excepting  a  passing  ailment ;  that  she  on 
a  good  state  of  health,  that  she  was  sober  and  t 
habits  of  life,  and  that  he  was  not  aware  of  ar  ; 
tending  to  shorten  her  life  or  to  render  an  assur 
than  usually  hazardous. 

Dr.   Kempe,  the   medical  practitioner  referr 
Formby,  sent  a  reply  to  the  questions  put  to  hii  i 
ance  company  on  the  17th  of  December,  in  whic 
he  had  attended  her  in  two  severe  confinement  i 
mental),   from  which  she  made  quick  recover 
twice  for  slight  stoniach  derangement.     That  Iv 
of  health  was  good,  that  she  was  not  afflicted  ' . 
disorder  of  any  kind  that  he  was  aware  of,  and 
know  of  any  circumstances  which  might  beconf  i 
ing  to  shorten  her  life  or  to  render  an  assurai  • 
than  usually  hazardous.     There  were  also  certil 
general  health  of  Mrs.  Formby  from  two  gentle  i 
not  medical  practitioners.     Mrs.  Formby  was  ali 
Dr.  Budd,  the  medical  referee  of  the  assurance  s  : 
ported  that  he  found  her  to  present  every  indica 
constitution,  that  she  appeared  to  be  in  perfect  i 
considered  her  to  be  quite  eligible  for  life  insuni 
be  a  first  class  life. 

*Upon  these  certificates  the  policy  was  effected, 
executed  on  the  30th  of  December,  1870. 

Mrs.  Formby  made  her  will  in  Januarj^  187^1 
bequeathed  the  policy  of  assurance  and  all  the  r 
property  to  Thomas  Lyle,  and  appointed  the  defe 
]3remridge,  and  another  person,  since  deceased,  ei 
will. 

She  died  on  the  1st  of  February,  1872,  and  an  a 
3  Enq.  Rep.1  104 
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shortly  afterwards  made  to  the  iusurance  society  for  payment 
of  the  aniouut  of  the  policy,  which  they  expressed  themselves 
ready  to  do  on  the  21st  of  June  inst.  The  society  had  recently, 
and  since  the  promise  to  pay,  discovered  that  Mrs  Form  by  at 
the  time  of  eftecting  the  policy  was  not  in  a  good  state  of  health, 
and  that  she  was  afflicted  with  a  disorder  tending  to  sborteu 
life,  and  with  serious  disease,  and  that  it  was  untrue  that  she 
was  not  aware  of  any  circumstances  tendino:  to  shorten  her  life 
or  to  render  an  insurance  on  it  more  than  usually  hazardous. 

The  charges  in  the  bill  entered  into  minute  details  respecting 
the  disease  from  which  Mrs.  Formby  was  suffering  when  the 
proposal  was  made  for  insuring  her  life,  and  which  bad  arisen 
from  injuries  received  in  her  last  coniinement.  That  in  the 
month  of  April  or  May,-  1871,  she  came  to  London  to  obtaiu 
medical  advice  and  treatment  in  consequenceof  the  injuries  she 
had  so  sustained,  and  was  for  some  time  under  the  treatment 
of  Dr.  West,  Dr.  Hewitt,  and  Dr.  Tyler  Smith  ;  that  a  surgical 
operation  was  performed  upon  her  in  November,  1871,  from 
which  she  never  fully  recovered,  and  that  in  consequent-e  of 
such  operation,  and  as  the  result  of  the  injuries  sustained  by 
Mrs.  Formby  in  her  last  delivery,  an  abscess  was/ornied,  t'fxnn 
the  effects  whereof  she  died  on  the  1st  of  February,  1872. 

It  was  also  alleged  that  when  the  proposal  for  insuring  her 
life  was  made  by  Mrs.  Formby  she  was  well  aware  of  the  state 
of  her  health,  and  in  order  to  induce  the  society  to  grant  the 
policy  she  concealed  the  fact  of  her  not  having  recovered  from 
her  last  delivery,  and  that  she  did  not  inform  the  society  or  Dr. 
Budd  that  slie  was  still  suffering  from  disease  ;  that  if  they  had 
been  so  informed  they  would  have  refused  to  insure  her  life  or 
to  undertake  any  risfc  upon  such  a  life,  but  they  had  uo  in- 
formation or  intimation  of  such  matters  till  after  the  death  of 
Mrs.  Formby. 

525]  *This  bill  was  filed  on  the  14th  of  June,  seven  days  be- 
fore the  day  on  which  the  society  proposed  to  pay  the  amount 
of  the  policy,  and  an  action  was  commenced  against  the  society 
by  the  defendant  Thomas  Bremridge  on  the  21st  of  June. 

Mr.  Gdton^  Q.C.,  and  Mr.  Bush,  now  moved,  for  an  injunction 
to  restrain  the  action : 

This  is  a  bill  to  set  aside  a  policy  on  the  ground  of  conceal- 
ment and  misrepresentation.  There  is  perfect  jurisdiction  in 
this  Court  to  decide  such  a  question,  which  depends  upon  fraud, 
and  we  desire  to  have  the  case  tried  here,  where  we  believe  that 
justice  will  be  better  and  more  speedily  administered  than  iii 
the  Court  of  Law.  This  bill  was  tiled  on  the  14th  of  June,  ami 
the  action  w^as  not  commenced  till  the  21st,  therefore,  as  we 
were  first  in  choosing  our  forum  we  have  a  right  to  come  new 
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and  restrain  the  action.  The  bill  is  filed  under  circumstances 
very  similar  to  those  in  the  British  Equitable  Insuhmce  Company 
V.  Great  Western  Railway  Company  (*).  In  that  case  a  represeiita- 
tion  was  made  by  the  person  insuring  his  life,  but  before  the 
premium  was  paid  he  consulted  another  medical  man,  who  told 
him  that  his  life  was  in  peril,  and  without  communicating  that 
fact  he  paid  the  premium  and  the  policy  was  executed.  A  bill 
was  filed  by  the  insurance  office  to  have  the  policy  declared  void, 
and  to  restrain  any  proceeding  at  law  upon  the  policy.  Your 
Honor  there  decided  that  the  policy  was  void,  and  the  Court  of 
Appeal  affirmed  that  decision.  An  interlocutory  injunction 
had  been  granted,  but  it  does  not  appear  that  it  was  opposed. 
In  another  case,  upon  a  bill  filed  by  the  British  Provident  Life 
Assurance  Company,  your  Honor  also  set  aside  a  policy,  on  the 
ground  that  the  person  insured  had  been  refused  a  policy  by 
several  other  offices,  and  had  not  communicated  the  fact  to  the 
office  which  had  accepted  him.  In  this  case  it  is  so  clear  upon 
the  evidence  that  the  statements  made  by  Mrs.  Formby  were 
not  in  accordance  with  the  facts  which  she  must  have  known  as 
to  the  state  of  her  health,  that  there  can  be  no  necessity  for 
sending  it  before  a  jury.  The  jurisdiction  of  this  Court  in  ques- 
tions of  policies  is  entirely  settled  by  the  case  of  Traill  v.  Bar- 

*Mr.  Glasse,  Q.C.,  and  Mr.  C.  Hall^  for  the  defendant :  [526 

We  do  not  question  the  jurisdiction  of  the  Court  in  cases  of 
fraud.  We  admit  that  tliis  Court  has  concurrent  jurisdiction 
with  the  Court  of  Law ;  but  we  say  that  a  question  of  this 
nature,  depending  as  it  does,  entirely  upon  a  conflict  of  evidence, 
will  be  better  tried  before  a  jury,  where  the  witnesses  are  ex- 
amhied  vivd  voce^  and  cross-examined  in  open  Court,  than  in  the 
Court  of  Chancery,  where  the  evidence  will  be  taken  before  the 
Examiner. 

These  cases  arising  upon  policies  of  assurance  are  more  par- 
ticularly appropriate  to  the  form  of  trial  at  common  law,  where 
the  medical  testimony  can  be  thoroughly  sifted  and  the  truth 
of  the  matter  elicited. 

The  accident  of  the  bill  having  been  filed  before  the  action 
was  commenced  has  nothing  whatever  to  do  with  tiie  case.  The 
action  was  commenced  on  the  very  first  day  it  could  be  com- 
menced, since  the  insurance  company  proposed  to  pay  the 
money  on  the  2l8t  of  June,  six  months  after  the  death  of  the 
insured.  In  a  recent  case  of  Freem/in  v.  Gnrnwood,  before  Vice- 
Chancellor  Wickens,  in  which  tJie  policy  was  effected  under 
circumstances  similar  to  those  in  the  caseot'tlie  Pbi net  Insurance 
Company  v.  Greenwood^  decided  by  your  Honor  in  February  last, 

0)  88  L.  J.  (Ch.),  182,  814.  O  4  Giff.,  485  ;  4  D.  J.  &  S.,  818. 
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the  Vice-Ohancellor  said  he  thought  it  made  no  difference  that 
there  had  not  been  any  action  commenced  when  the  bill  was 
filed  by  the  company,  and  he  refused  the  motion  upon  the  evi- 
dence, saying  that  the  question  would  be  more  conveniently 
tried  in  an  action  if  the  defendant  thought  fit  to  bring  one 
against  the  company. 

The  cases  in  which  this  Court  has  decided  the  question  be- 
tween the  parties  have  been  brought  on  at  the  hearing,  when 
all  the  evidence  had  been  gone  into.  This  case  is  in  a  very 
different  position,  no  evidence  Jhas  yet  been  taken,  and  no  ex- 

?ense  incurred  beyond  the  filing  of  the  bill.  British  JSquitahle 
nsarance  Company  v.  Great  Western  Qjmpani/  (^)  was  decided  at 
the  hearing,  and  so  was  Traill  v.  Baring  (^);  and  in  the  Plaitei 
Insurance  Uompany  v.  Greenwood  your  Honour  decided  that  it 
was  a  case  to  be  tried  at  law,  and  you  refused  to  restrain  the  ac- 
tion. All  that  was  done  in  those  cases  was  to  remove  some 
527]  difficulty  out  of  the  way  *in  order  that  the  case  might  go 
on  at  law.  And  in  Lee  v.  Lancashire  and  Yorkshire  Railway  Oym- 
pany  (^)  great  importance  was  attached  to  the  advantage  of  hav- 
ing a  case  of  conflicting  evidence  tried  at  law  where  thewitnesses 
can  be  seen  and  their  demeanor  observed. 

But  supposing  this  case  were  brought  to  a  hearing,  it  would 
then  be  competent  for  the  Court,  under  Sir  John  Rolt's  x\ct,  to 
refer  the  question  to  a  Court  ot  Law  if  it  shall  think  that  woul<l 
be  the  most  convenient  tribunal,  and  we  have  every  belief  that 
this  course  would  be  taken  ;  and  if  so,  all  the  expense  of  the  evi- 
dence in  Chancery  would  be  rendered  useless.  There  is  no  con- 
tention in  this  case  which  may  not  be  as  easily  urged  at  law  as 
in  this  Court,  and  no  ground  of  equity  which  is  not  strictly 
within  the  jurisdiction  of  a  Court  of  Law. 

Mr.  Cotton^  in  reply  : 

It  would  be  denying  and  giving  up  the  jurisdiction  of  this 
Court  if  wo  are  bound  by  the  result  of  the  action  at  law.  The 
plaintiffs  in  filing  this  bill  have  a  right,  if  they  think  fit  to  do 
so,  to  sny  that  this  Court  havirjg  a  jurisdiction  on  the  question 
of  fraud  shall  order  the  policy  to  be  delivered  up  to  be  cancelled. 

Sir  R.  Malins,  V.C.  : 

This  is  a  motion  by  the  Sun  Life  Assurance  Society  against 
the  representative  of  Mrs.  Formby,  a  lady  whose  life  was  insured 
in  that  office  for  the  sum  of  £5000,'  to  restrain  an  action  which 
has  been  brought  on  the  policy.  Mrs.  Formby  died  on  the  1st 
of  February,  1872;  and  it  appears  that  the  usual  appliciUion 
having  been  made  for  the  payment  of  the  sum  assured,  the  office, 

Q)  38  L.  J.  (Ch.),  132,  314.  (')  4  Giff.,  485  ;  4  D.  J.  &  S.,3ia 
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then  having  no  suspicion  that  there  had  been  ai 
with  them,  wrote  to  Mr.  Bremridge,  the  exeeut 
by,  on  the  8th  of  April,  1872,  informing  hin 
under  this  policy  would  be  paid  on  the  2l8t  of 
life  having  expired  on  the  Ist  of  February,  the 
time  from  February  to  April  to  ascertain  wh 
anything  wrong.     But  it  does  not  follow  that  tl 
sarily  be  successful  in  discovering  that  any  imp< 
practised  on  them.     And  *for  the  purpose  of  ni 
ou  the  motion  I  assume  that  it  may  turn  out  tl: 
sentations  made  by  the  office,  namely,  that  the 
to  effect  the  policy  by  fraud,  that  is,  by  the  wa 
cation  of  facts  whi«h  ought  to  have  been  comnui 
with  regard  to  the  health  of  the  life  assured,  and 
sion,  and  indeed  positive  misrepresentation,  of 
they  ought  to  have  been  told,  may  be  perfectly  ( 
this  policy  is  one  which  may  turn  out  to  be  voic 
of  the  office,  and  by  the  course  of  communicati 
parties,  no  action  could  have  been  brought  on  tli 
21st  of  June  at  the  earliest.     That  is  an  admittt 
14th  of  June,  seven  days  before  that  time,  the 
this  bill,  which  prays  that  it  may  be  declared  thai 
*)btained  by  Mrs.  Formby  by  concealment  and  mis 
and  that  the  same  is  void  and  ought  to  be  del: 
cancelled,  and  that  in  the  meantime  Mr.  Bremri 
Rtrained  by  injunction  from  continuing  or  proseci 
against  the  plaintiffs,  and  that  the  defendant  ma 
of  this  suit. 

Notwithstanding  the  filing  of  this  bill  on  the 
Mr.  Bremridge  commenced  an  action  against  tl 
21st,  the  very  earliest  day  that  he  was  enabled  t 
now  the  question  is,  whether  that  action  is  to  go 
I  am  now  to  stay  it  upon  this  motion. 

The  case  certainly  raises  considerations  of  ven 
ance.  That  there  is  concurrent  jurisdiction  in  1 
Courts  of  Common  Law  on  all  matters  of  fraud  c 
tioned,  and  has  not  been  questioned.  It  is  perfec 
mind  that  if  this  were  the  hearing  of  the  cause  I  si 
to  decide  the  question  in  accordance  with  what  I' 
of  British  Equitable  Assurance  Coynpany  v.  Great  V 
Company  (*).  There  the  question  was  whether  a  p 
or  invalid  in  consequence  of  the  person  assured  nc 
raunicated  a  fact  to  the  office  which  he  was  boun< 
cate,  namely,  that  subsequent  to  the  acceptance  c 
by  the  office  he  had  consulted  another  medical  i 
(')  88  L.J.  (Ch ),  132,  314 
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giveri  an  unfavorable  opiuion  of  his  life.  That  fact  being  with- 
d29]  ^<^Itl  from  the  ofKee,  I  ^helti,  and  in  that  holding  I  was  con- 
linn  t^d  by  tho  Co*irt  of  Appt^al,  that  tlint  was  a  conceahnent  of 
a  fact  whieh  vitiaterl  the  transaction,  and  accordingly  I  ordered 
the  policy  to  be  delivereti  up  to  ha  cancelled  ;  and  I  further  de- 
cided, at  id  in  that  I  was  alBO  confirmed,  that  this  Court  had 
complete  jurisdiction  over  the  mutter  jui5t  as  ninch  as  a  Court 
of  Law.  la  tlje  present  case  I  am  of  o[ani{>nj  alsr*,  that  Hi  is  policj 
being  impugned  on  the  ground  of  fraud,  it  is  within  the  juris- 
diction of  this  Court  as  mucli  a^  within  tlie  jurisdiction  of  ^ 
Court  of  Law  to  decide  whether  the  policy  U  or  is  not  valid. 

But  it  murit  bo  borne  in  mind  tliat  the  ordinary  remedy  under 
a  polic}'  of  in&urance^  whether  it  be  a  marine,  a  life,  or  a  fire 
insurajjce,  is  by  an  action  at  law.  And  I  think  it  ought  to  be 
w^ell  understood,  and  it  is  n>ost  important,  in  my  opinion,  that 
it  should  bo  nntlcrt^tood,  hy  all  persons  who  grant  policies  of 
insurance,  whether  u ml lt writers  or  insurance  offices,  that  if  any 
question  arises  upon  pohcies,  unless  there  arc  extraordinary  uir- 
cumstanccs,  the  proper  tribunal  to  *lecide  those  questions  i^  a 
Court  of  Law. 

If  this  p>ractice  is  to  he  en cou ranged,  there  is  not  a  single  ma- 
rine insurance  which  might  not  be  brought  to  tln.s  Court  to 
be  deeidcd,  Tlierc  was  a  case  lately  trui^d  as  to  the  validity  of 
an  insurance  on  a  shipj  and  it  was  olijected  that  the  policy  was 
void,  because  the  captain,  being  the  agent  of  the  assured,  hnd 
scuttled  the  ship.  If  Mr.  Cotten*s  contention  is  right,  that  thii* 
Court,  because  a  bill  is  tiled  immediately  before  an  action  can 
l)e  brought,  has  seizin  of  the  matter,  and  has  jurisdiction,  that 
question  —  which  never  ci>uld  be  properly  tried  in  this  Court 
on  written  evidence,  and  upon  which  no  satisfactory  conclaaiou 
could  have  l»een  arrived  at,  except  by  the  examination  of  wit- 
nesses—  still,  if  the  bill  had  been  filed  by  the  underwriters  be- 
fore the  action  was  brougiit,  it  must  uoeessarily  liave  been  tried 
in  this  Court  So  on  a  tire  policy,  it  is  very  true  that  t big  Court- 
has  concurrent  jurisdiction,  and  in  a  case  lately  before  me,  in 
which  a  bill  was  tiled  by  a  person  who  had  insured  his  premises 
for  one  mouth,  in  the  European  Assurance  Society j  the  society, 
by  QViivy  device  that  an  office  could  have  recourse  to,  onilea- 
vored  to  get  out  of  the  liability  of  paying  the  policy*  But,  upon 
a  full  hearing  of  the  evidence,  I  made  a  decree  against  them, 
with  costs,  because  I  then  satisfied  mvself  that  in  all  thes^; 
cases  this  Court  has  concurrent  jurisdiction  with  tlie  Courts  of 
530]  *Law.  That  wns  a  case  in  which  the  question  was 
raised  for  the  first  time  at  t!ie  hearing  of  the  cause,  and  uu- 
dimhtedly  if  thi^  were  the  liearingof  the  cansu  I  do  not  think  I 
ehouhl  uonsider  it  proper  to  send  these  tJ:irties  to  a  jury.     But 
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it  is  of  the  highest  importance  that  it  should 
according  to  my  view  at  all  events,  that  it 
tent  for  underwriters  or  insurance  officers,  dii 
has  become  due,  to  file  a  bill  in.  this  Court,  anc 
right,  call  upon  this  Court,  by  written  evidence. 
away  from  a  jury,  which  is  the  proper  and  the  i 
tribunal,  in  my  opinion,  to  decide  such  a  case. 

In  the  observations,  therefore,  of  the  Lords  J 
Lancashire  and  Yorkshire  Railway  Company  (*), 
concur  —  that  in  all  these  questions  it  is  most    i 
should  be  tried  where  the  witnesses  are  seen,  ' 
meanor  is  witnessed,  where  the  parties  have  a  i 
of  cross-examination  —  not  such  a  cross-examim 
before  a  special  examiner,  or  before  the  ordinal    i 
the  Court,  or  even  that  kind  of  cross-examinatioi    i 
have  here,  when  the  parties  have  made  up  theim 
ing  themselves  to  a  written  affidavit,  but  upon 
the  witnesses  are  brought  before  the  jury  for  th 
examined  —  it  is,  in  my  opinion,  most  importa 
dence  in  such  cases  should  be  taken  in  that  fori 

Now  what  are  the  grounds  that  have  been  uri; 
stopping  this  action  ?     It  is  said  that  this  lady     i 
[)ressed  the  fact  that  she  had  been  attended  by  a 
man,  whose  name  is  not  given,  that  she  was  su 
diseases  in  consequence  of  her  confinement,  w 
statement  in  the  bill,  appears  to  beso.     Allthatn 
for  saying  that  this  policy  is  void,  but  where  woi 
culty  of  bringing  that  before  a  jury  ?     The  plaint' 
on  the  policy  will,  I  apprehend,  put  in  the  policj 
will  set  up  their  defence,  and  every  word  of  defe 
can  set  up  here  will  be  equally  eftective  for  them 
defence  will  be,  as  it  is  here,  that  there  was  a 
facts  which  ought  to  have  been  communicated  to 
lady,  instead  *of  being  in  a  good  state  of  healtl  , 
the  most  dangerous  condition,  and  that  if  she  wa  ; 
way  again,  it  was  highly  improbable  that  she  won  I 
her  confinement  with  her  life.     If  all  that  is  tri 
doubt  that  it  would  vitiate  the  policy.     But  if  ti 
culty  is  there  in  having  it  tried  by  a  jury?     Thci 
medical  man  who  attended  her;  they  will  make  1 
she  had  these  disease?  which  were  not  communicii 
make  him  prove  that  the  statement  is  untrue  in  w 
"  I  do  hereby  certify  that  I  am  now  in  good  hea 
do  ordinarily  enjoy  a  good  state  of  health,  and  t 
had  occasion  for  medical  advice  or  assistance  di 
0)  Law  Rep.,  6  Ch.,  527. 
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two  years  excepting  for  confinement  and  passing  ailments/* 
If  there  is  any  truth  in  that,  they  will  call  the  medical  man  who 
attended  her,  not  for  passing  ailments,  but  a  disease  of  the  most 
(hm onerous  kind,  which  she  could  not  be  subject  to  without  her 
life  l)eing  in  the  highest  degree  exposed  to  danger. 

Now,  what  equity  is  there  in  this  case?  Why  is  it  expedient 
that  such  a  case  should  be  transferred  to  this  Court  to  be  tried 
on  written  evidence,  when  it  can  be  so  readily  tried  in  the  or- 
dinary way  by  the  witnesses  being  examined  ? 

In  the  case  that  was  before  me  of  the  Planet  Insurance  Com- 
pany so  recently  as  the  8th  of  February  last,  the  Planet  filed  a 
bill  and  moved  to  restrain  an  action  which  had  been  brought 
against  them  on  a  policy  of  insurance.  The  objection  taken 
was  as  to  the  validity  of  the  policy.  It  was  a  fraud  of  this  kind, 
that  while  one  man  professes  to  insure  his  own  life  they  said  it 
was  another  man  who  had  insured  his  life,  and  it  would  be  a 
fraud  on  them  to  make  them  pay  on  a  policy  wliich  was  void  at 
law.  The  action  had  been  commenced,  and  I  decided  it  on  two 
grounds  —  first,  that  such  a  question  was  the  proper  subject  for 
trial  at  law,  and  secondly,  that  the  action  having  been  com- 
menced before  the  bill  was  tiled,  the  person  claiming  under  tlie 
policy  had  selected  his  forum  and  there  was  no  ground  to  sus- 
tain the  motion.  It  appears  that  since  my  decision  a  similar 
case  has  been  before  Vice-Chancellor  Wickens,  in  which  no  ac- 
tion had  been  brought.  Mr.  Kekewich  has  been  kind  enough 
to  send  me  the  bill  in  that  case  of  Freeman  v.  Greanoood^  which 
was  against  the  same  defendant  as  in  the  Planet  case,  and  on 
532]  *^^  same  life  which  had  been  assured  in  the  General 
Assurance  Oflice.  Mr.  Freeman  was  the  ofiicer  of  that  coni- 
panj',  and  before  an  action  was  brought,  the  office,  by  Mr.  Free- 
man its  officer,  filed  a  bill  to  restrain  any  action.  Vice-Chan- 
cellor Wickens,  as  I  understand,  took  the  same  view  as  I  have 
taken  of  this  case.  He  thought  it  much  more  expedient  that 
such  a  question  should  be  decided  by  a  jury,  although  no  action 
Imd  been  brought,  and  I  do  not  understand  that  he  had  the 
slightest  doubt  as  to  this  Court  having  complete  jurisdiction  on 
such  matters,  as  I  have  no  doubt.  Therefore,  acting  on  the 
perfect  conviction  that  this  Court  has  that  jurisdiction,  which  I 
have  exercised  more  than  once  —  it  is  not  because  the  Court 
has  not  jurisdiction,  but  because  I  think  it  is  most  inconvenient 
to  exercise  it — considering  also  that  the  action  has  only  just 
commenced,  and  that  nothing  more  than  the  filing  of  the  bill 
has  been  done,  T  think  I  shall  be  more  likely  to  do  justice  by 
refusiiig  the  motion  tlian  I  can  do  by  staying  the  action.  Upon 
those  grounds,  therefore,  I  refuse  the  motion,  and  the  costs  will 
be  costs  in  the  cause. 
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Trade  Name — Piracy — Injunction. 

A  manufacturer  who  has  produced  an  article  of  merchant 
tern  of  cloth]  and  applied  to  it  a  particular  fancy  name,  an 
ticular  mark,  under  which  name  and  mark  it  has  obtain 
market,  acquires  an  exclusive  right  to  the  use  of  such  nan 
entitled  to  restrain  all  other  persons  from  using  such  name 
articles  similar  in  kind  and  appearance,  although  he  ma} 
ri^lit  of  manufacturing  the  article.  If  the  use  of  such  nam 
other  person  than  the  first  inventor,  has  been  adopted  for  thi 
goods  of  an  inferior  quality,  though  of  similar  external  appe 
chasers  may  be  misled  into  the  belief  that  they  are  buying  t 
inventor,  the  injury  to  the  first  inve^jtor  is  one  for  which  h« 
pensation  in  damages,  and  relief  by  injunction. 

Motion 'for  an  injunction  to  restrain  the  defer 
ling,  &c.,  cloth  under  the  names  of  "  Turin,"  *'  I 
pold,"  or  "  Liverpool,"  and  from  using  the  said 
purpose  of  describing  any  cloths  sold  by  them,  a 
inff  or  affixing  to  any  cloths  manufactured  or  so 
ticket  being  an  imitation  of,  or  similar  to,  or 
differing  from,  the  ticket  used  by  the  plaintiff,  ai 
cloth  bearing  any  ticket  being  an  imitation  of,  o 
only  colorably  differing  from,  plaintiff's  ticket 
aforesaid  name  used  by  plaintiff,  or  any  of  them. 

According  to  the  case  made  by  the  bill,  the 
wholesale  manufacturer  of  woollen  cloths  at  Hud 
among  others,  of  cloths  known  in  the  trade  at  si: 
ings  and  trouserings,  in  the  manufacture  of  whic 
cised  personal  superintendence  and  established 
trade.     To  several  of  the  patterns  of  cloths  mai 
him  he  had  applied  fancy  names,  not  before  usee 
for  the  purpose  of  distinguishing  them ;  and  cloths 
by  him,  and  thus  designated,  had  acquired  celebi 
recognized  and  known  as  cloths  of  plaintiff's  ma 
of  a  superior  quality.     Of  these  fancy  names,  whi( 
to  be  "Turin,"  "Sefton,"  "Leopold,"  and  "Li 
name  "  Turin"  was  first  adopted  by  phiintift'  *in  1 
the  distinguishing  name  of  cloth  of  a  particular  pa 
original  design ;  and  this  name  had  ever  since  1: 
him    to  distinguish    the   cloth   manufactured    by 
3  Eno.  Rep.I  105 
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pattern.  The  name  *'  Sefton,'^  avub  in  like  manner  adopted  hv 
the  plaintiff^  in  1863,  to  distinguish  another,  pattern  of  cloth 
rnanfactured  bj  hitn  ;  ai^d  the  imnies  ''Leopold"  and  "Liver- 
pool'* were  adopted  for  the  same  purpose  in  ISTO  and  lt871,  and 
had  been  ever  Binee  used  by  him.  To  distingnisli  the  colui^uf 
the  cloths  so  manufactured  the  plaiTjtiff  employed  numbers  in* 
stead  of  Bpeci tying  the  particular  eolor^i  of  the  jiattern^,  and 
i=inee  186(}  cards  or  tieketH,  in  a  form  dei^igiied  for  him  in  thai 
year,  had  been  affixed  to  the  pieces  of  cloth  sold  by  hin>. 

Tins  ticket,  which  ivas  allegi^d  by  the  bill  to  be  so  well  known 
and  recognized  in  the  market  asplaintift**^  trade  mark  that  until 
the  acts  of  the  defendants  comphuiied  of  no  person  other  than 
tlit^  jilaintiff,  had  ever  attached  to  a  piece  of  cloth  any  ticket  r©- 
senddlng  that  of  plaintiif',  was  thus  described  :  ''The  licket  is 
about  1|  inches  wide  and  3  inclies  long,  Xcar  the  top  t!ie 
word  *woaded'  is  printed  in  gold  letters,  and  immediately 
iiiiiit*r  It  IS  an  embossed  gilt  curved  lino,  and  the  word  *colo? 
is  printed  in  small  gilt  letters  nnderneath  it,  with  a  dotted  gold 
line  for  tlie  number  to  ho  tilud  in.  Below  that  gold  line  there 
are  Hcveral  spaces.  The  ticket  wlien  used  is  filled  up  with  a 
0L-<tuij4ms[nng  name  of  the  particular  cluth  to  which  the  ticket 
IS  attached,  and  the  number  denoting  the  color  aiid  length  of 
the  [iiece/' 

Witt)  the  bales  of  goods  sold  by  plaintiff  an  invoice  mms  sent 
cnntaining  the  price,  and  attached  to  the  hales  a  ticket  iti  the 
form  described,  notifying  tlie  name  and  color  of  the  cioth  ami 
the  number  of  yards  contained  in  the  bales.  The  bill  iilleged 
that  the  plaintitf  had  become  entitled  to  tlie  exclusive  user  of 
the  several  names  mentioned,  as  distinguishing  names  ot'  tVie 
cloths  of  the  diflerent  patterns  mannfactnred  and  sold  l>y  him, 
and  also  to  the  exclusive  user  of  the  ticket  for  the  purpose  of 
marking  his  goods. 

The  defendants,  of  whom  Dearnly  had  been  in  the  employ^ 
ment  of  the  plaintiff  from  1856  until  1863,  L>nt<^red  into  partner- 
ship in  1868,  and  carried  on  the  trade  of  cloth  Tnanufaeturer* 
near  Huddersfield,  In^vinga  warehouse  in  ttiat  town  fiir  the  s^le 
of  their  goods.  The  hill  alleged  that  for  some  time  past  they 
544]  ^'^<J  been  *using  the  names  *' Turin," '*  Setton/'  ^' Lc*t- 
pohl,"  and  ''  Liverpool,"  to  desigruLte  cloths  manufactured  l)y 
themselves  of  patterns  siniiliar  to  plaiiuiti's  clotljs.  thouglj  of 
inferior  quality,  and  has  sold  cloths  so  niaimfaetured  hy  thcnt 
under  the  names  used  by  the  plaintitf  for  designating  his  cloths, 
and  that  defendants  had  also  adopted  the  same  ninubers  as  were 
used  by  jslaintitf,  and  in  the  same  way,  hir  distinguishing  the 
colors  of  their  cloths.  The  bill  further  stated  that'plaiutitf  had 
al^o  recently  (March,  187^)  discovered  tlxat  the  defendants  had 
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caused  to  be  printed,  and  had  for  some  time  past  beon  using, 
tickets  precisely  similar  to  the  tickets  so  used  by  him,  except 
that  the  defendants'  tickets  were  slightly  diftcrent  in  size,  and 
that  the  word  "  color"  was  not  printed  thereon,  but  written  in 
with  ink;  and  that  defendants  had  affixed  to  the  cloths  manu- 
factured and  sold  by  them  tickets  resembling  the  plaintilf's 
tickets,  and  filled  in  with  the  names  adopted  by  plaintilFto  de- 
signate his  goods,  and  with  numbers  identical  with  those  used 
by  plaintifl:'to  distinguish  colors  of  his  cloths,  which  defendants 
used  for  the  same  purpose ;  and  that  by  means  of  such  names 
and  the  use  of  the  tickets  defendants  were  enabled  to  pass  oft* 
their  goods  as  goods  of  plaintiif's  manufacture,  and  tliat  the  use 
of  such  names  and  tickets  was  calculated  to  deceive,  and  in 
some  instances  had  deceived,  drapers,  tailors,  and  others  who 
were  the  ultimate  purchasers  of  the  defendants'  goods,  into 
the  belief  that  such  goods  were  in  fact  goods  manufactured 
by  plaintiff*. 

According  to  the  evidence  in  support  of  plaintiff^s  case,  the 
cloths  known  in  the  trade  by  the  names  of"  Turin,"  "  Sefton," 
"Leopold,'*  and  "Liverpool,"  commanded  a  very  large  and 
extetisive  sale  thoughout  Great  Britain,  and  ever  since  the  time 
they  were  first  made  by  plaintiff  had  been  known  and  distin- 
guished by  the  above  names  exclusively,  not  only  in  the  plaint- 
iflPs  mills  and  warehouse,  but  by  the  merchants  who  purchased 
from  him,  and  also  by  tailors  and  clothiers  throughout  the 
kingdom ;  and  all  ordinary  merchants  in  purchasing  a  piece  of 
Turin  would  take  it  for  granted  they  were  purchasing  the  cloth 
of  the  plaintiff  bearing  that  name.  The  application  of  names 
to  cloths  was  stated 'to  be  not  a  common  thing  with  manufac- 
tures, but  to  be  a  specialty  with  plaintirt*,  whose  cloths  were 
kno\<^n  by  their  names  and  in  no  other  way.     Evidence  was  also 

fiven  of  the  inferior  quality  of  the  *cloths  made  and  sold  [545 
y  defendants  under  the  above  names,  and  that  the  cloths  made 
by  plaintiff'  and  those  made  by  defendants  were  so  similar  in 
appearance  "  that  ordinary  tailors  and  clothiers  might  well  pur- 
chase the  cloth  of  the  defendants  supposing  it  to  be  the  cloth 
of  plaintiff;  and  any  of  these  persons  having  been  in  the  habit 
of  purchasing  the  plaintift''8  cloths,  and  knowing  them  by  their 
names,  would  take  and  accept  the  cloths  of  the  defendants/sold 
under  the  same  names,  and  conclude  that  they  were  procuring 
cloths  made  by  plaintiff."  Close  examination  would  sometimos 
be  necessary  to  detect  the  difference  between  the  cloths  of 
plaintiff  and  defendant,  which  arose  in  the  diff'erence  of  the 
material  used  in  the  manufacture.  It  was  also  alleged  in  the 
bill  and  stated  in  evidence,  that  by  means  of  the  said  names  anil 
the  use  of  the  said  tickets,  defendants  were  enabled  to  pass  oft* 
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their  goods,  and  to  get  them  iuto  the  hands  of  retail  parchmser^ 
as  goods  of  plaintiff's  niannfactare,  and  that  the  use  of  the 
names  and  tickets  were  calculated  to  deceive,  and  in  some  in- 
stances had  deceived,  drapers,  tailors,  and  others,  who  were  the 
ultimate  purchasers  of  defendant's  goods,  into  the  belief  th^t 
such  goods  were  in  fact  goods  manufactured  bv  plaintiff. 

The  case  made  on  behalf  of  the  defendants  was,  in  substimce, 
that  the  names  which  plaintiff  had  adopted  for  his  goods  merely 
described  the  patterns  of  the  manu&cture,  in  which  patterns 
plaintiff  neither  had  nor  claimed  any  exclusive  right  or  pro- 
perty;  that  the  names  having  been  by  plaintiff  conferred  upon 
the  thing  manufactured,  hecsunQ  publlci  juris  ;  and  that,  by  the 
custom  of  the  trade  as  well  as  by  law,  the  defendants,  being  en- 
titled to  use  the  patterns,  were  also  entitled  to  use  the  names 
by  which  those  patterns  were  designated.  They  denied  th^t 
b^  means  of  the  tickets  or  otherwise  plaintiff  had  acquired  any 
distinctive  trade  mark.  They  also  denied  that  bj-  such  use  as 
they  had  made  of  the  tickets  em[»loyed  by  them,  they  had  in- 
tended to  imitate,  or  had  in  fact  imitated,  the  tickets  used  by 
plaintiff;  and  they  positively  denied  any  intention  of  injurinor 
plaintiff  in  his  trade,  or  any  other  than  the  lawful  intention  of 
competing  with  him  fairly  and  openly  in  the  manufacture  and 
trade  in  which  he  and  they  were  engaged. 

In  his  affidavit  the  defendant  Dearnley  stated,  that  at  the  time 
546]  *h®  left  plaintiff's  service  (in  1863)  the  patterns  known  as 
"Turin  "  and  "Sefton  "  were  public  property,  and  the  several 
firms  with  whom  he  had  since  been  connected  sold  these  cloths 
under  these  names  freely,  openly,  and  as  of  right;  and  espe- 
cially Messrs.  J.  Heap  &  Brothers,  into  whose  service  defendant 
entered  immediately  on  leaving  plaintiff's  service,  sold  in  larare 
quantities  whilst  he  was  with  them  (a  period  of  two  j-ears)  the 
cloths  called  "Turin  "  and  "  Sefton,"  and  applied  those  names 
to  them.  The  names  "Turin"  and  "Sefton,"  as  applied  to 
two  of  the  patterns  of  cloth,  had  been  in  common  and  general 
use  in  the  trade  ever  since  defendants  commenced  business  to- 
gether; and  for  all  that  time  they  had  been  making  and  selling 
these  cloths  openly  and  of  right  under  those  names.  Other 
manufacturers  had  done  the  same. 

According  to  the  common  usage  of  the  cloth  trade,  all  the 
patterns  and  styles  of  cloth  introduced  into  the  market  by  the 
various  fancy  cloth  manufacturers  were,  unless  protected  by  a 
declared  and  published  registration  and  trade-mark,  considered 
public  property  as  soon  as  they  appeared  in  the  market.  If  any 
pattern  was  introduced  by  any  name,  that  name  was,  as  a  matter 
of  course,  used  and  adopted  by  all  who  chose  in  following  the 
pattern.     If  a  pattern  became  a  favorite  one,  it  was  copied  by 
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the  trade  extensively  and  in  all  qualities ;  th 
into  common  use,  and  no  exclusive  right 
them  had,  so  far  as  defendants  could  ascerta 
ill  the  trade.  Instances  were  given  of  vario 
defendants  themselves  to  patterns,  well  kno's^ 
of  the  patterns  so  called  became  popular,  tl 
adopted  by  every  one  who  chose  to  manufac 
by  the  mere  name  of  a  cloth  that  it  gained  i 
the  market,  but  either  by  the  name  andrepul 
facturer,  or  by  the  style  and  merit  of  the  clot 

The  defendants  also  denied  that,  in  carrying 
they  had  attempted,  or  authorized,  or  been 
attempts  to  pass  off  cloths  manufactured  by  th 
manufactured  by  plaintiff,  and  insisted  that 
that  effect  made  by  the  bill  was  wholly  untri 
nied  that  their  goods  were  of  inferior  quality 
iff,  and  staled  that  they  were  in  the  habit  of  8< 
ignorant  *or  unskilled  persons,  but  to  skilled 
buyers,  members  of,  or  employed  by,  wholesale 
'  not  be  deceived  or  misled  by  any  mere  nam 
style  of  the  ticket  attached  thereto.     With  res 
the  defendants'  goods  were  at  first  disposed  oi 
exclusively,  or  nearly  so ;  and  until  that  arrang 
end  they  were  not  in  the  habit  of  using  tick 
commenced  an  open  trade,  and  it  became  n< 
their  goods,  they  applied  to  a  stationer  in  I 
selected  from  his  stock  a  ticket,  which  the^ 
openly  and  as  of  right,  and  entirely  without 
style  or  design  of  ticket  used  by  plaintiff,  j 
knowledge  that  he  had  adopted  or  was  using  s 

Amongst  other  affidavits  on  behalf  of  defen 
Mr.  Wright  Mellor,  Mayor  and  President  of 
Commerce  of  Huddersfield,  and  engaged  in  bi 
manufacturer  and  a  merchant.     He  stated  : 

"  It  is  a  common  practice  in  the  woollen  trs 
troduced  styles  or  patterns  of  cloth  to  have  disti 
given  to  them,  either  by  the  first  makers,  or  b^ 
afterwards,  and  as  the  style  or  pattern  becomes 
is  adopted  and  comes  into  general  use  in  the  t 
my  experience  known  many  distii^guishing  n 
be  introduced  and  grow  into  common  use  in 
as  '  Tweeds,'  '  Meltons,'  *  Presidents,'  '  Doesk 
and  numerous  others  —  but  no  property  or  e. 
nucli  names  is  ever  considered  to  attach  to  the 
nor  have  these  names  any  special  ap[)lication  t- 
manufacturer,   unless  his  own   name  is  conne 
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The  terms  '  Turin  'and  *  Seftoti  ^  are  known  names  in  the  trad«, 
and  have  been  in  growing  use  lor  some  years  pa^t.  Thej  do 
Tiot,  flo  fur  as  I  know,  apply  to  the  plaintiff's  manufacture  in 
partieuliir,  unless  Ins  name  ia  added,  hut  to  the  e  lot  lis  of  tlmt  de- 
scrip tion  by  whomsoever  made.  It  is  well  kuowii  that  other 
persons  besides  the  plaintltf  are  makers  of  auL-h  uloths.  I  have 
read  the  paragraphs  in  the  plain titf^s  bill  ass^erting  his  claim  to 
the  exclusive  use  of  the  words  '  Turin j '  '  Sefton,'  *  Liverpool/ 
and  '  Leopold/  as  diatin squishing  names  of  his  cloths ;  and  I 
say,  speaking  from  a  long  experience  of  the  woollea  cloth 
548]  *  trade,  that  Kueh  claim  is  quite  inconsistent  with  the 
general  practice  and  usage  of  such  trade." 

There  were  fourteeii  other  affidavits  by  persons  engaged  in, 
and  well  acquainted  with,  tlie  woollen  trade^  to  the  same  effect, 
denying  that  nianufacturerSj  by  giving  fancy  names  to  their 
manufaetures,  have  thereby  acquired  an  exclusive  right  to  the 
use  of  such  names,  and  denying  that  such  names  as  plain tiif 
uses  constitute  or  can  be  coiisiilcred  us  being  a  trade  mark. 
Kvidenee  was  also  given  that  Turin  and  Scfton  cloths  had  been 
for  some  years  made  and  sold  under  those  names  by  several 
manufacturers  hcsid^^s  phiintitf  and  defendants^  and  especially 
1  ty  a  m  an  u  hie t  u re r  of  11  ud d  e rs fi e h  1  n a m  ed  B r oo k ,  fo r  t h e  I ast 
six  or  seven  years  quite  upenly* 

The  plaiulifi'had  tiled  affidavits  in  reply,  in  Avhieh  lie  stated, 
that,  until  he  read  the  affidavits  on  behalf  of  the  defendants  he 
never  heard  of  the  use  of  the  names  "  Turin,"  *'  Sefton/'  &u,, 
in  the  manufacture  or  sale  of  their  got  ids  by  the  firms  men- 
tioned. Had  he  known  of  the  use  of  the  said  names  in  connec- 
tion witli  the  manufacture  or  sale  of  cloth  sinular  in  appearance 
to  his  own  by  any  person,  lie  should  at  once  have  complained 
of  such  use,  and  havi)  taken  stejis  to  prevent  the  adoption 
thereof,  and  in  fact  had  done  so  now.  In  answer  to  tlie  state- 
nionts  of  Mr,  Mellor  and  others  as  to  the  common  right  to  use 
these  names  from  tlie  variety  of  nanjes,  such  as  "•  Cheviot," 
wliich  were  used  as  of  common  rii^ht,  it  was  alleged  that  those 
names  {^*  Cheviot,"  &c,)  were  iri  no  way  descriptive  of  any  par- 
tieuhir  clotlis,  or  of  the  mark  of  any  manufacturer,  hut  were 
simply  descriptive  of  large  classes  of  goods  made  all  over  the 
woollen  market  in  all  kin<ls  of  styles,  designs,  and  colors,  and 
liad  no  analogy  or  parallel  wdiatever  to  the  names  given  by 
plaintiff  to  his  cloths  ^ —  such  names  being  descriptive,  not  of  arjy 
classes  of  goods,  but  only  of  s[>CL'itic;  i^oodn,  and  relating  to  the 
one  article  to  which  sutjli  names  hace  bi^en  respectively  applied. 
It  was  ah:o  ex|dainc(]  that  tlie  iilaitiliil"  luid  not  applied  his  own 
name  to  the  patterns  from  the  <^l)jectinns  cutcrtained  by  mer- 
chants to  sue! J  a  course. 


Vol.  XIV.]  EQUITY  CASES. 

V.-C.B.  Hirst  v.  Denham 

Mv.Kaj/,  Q.C.,  Mr.  Theodore  Aston,  Q.C., 
plaintiff*,  in  support  of  the  motion,  cited  So 
*  Croft  V.  Day  {^) ;  Si/kes  v.  Sj/kes  (^) ;  Edelsien  v.     : 
MiUington  v.  Fox  (*) ;  Glemey  v.  Smith  (^) ;  Bro 
M^Andreio  v.  Bassett  (^) ;  Kniaham  v.  Bolton  (^) ; 
Farina  v.  Silverlock  (") ;  Zy^e  v.  jHafe^  C^  5  -^ 
Wotherspoon  v.  Currie  ("^;  Ainsworth  v.  Wam^     ^ 

Mr.  Fkidis,  Q-C.,  and  Mr.  Bagshawe,  for  th( 
Canham  v.  Jbw65  ('•) ;  Leibig's  Extract  of  Meat     ' 
6«^r^  (*^) ;  Leather  Cloth  Company  v.  American  . 
7>anj/  (^^)  -ffaH  v.  Barrows  (^*) ;  Burgess  v.  ^wr^f    i 

Mr.  W.  i>W(?e  watched  the  case  on  behalf 
manufacturers  at  Huddersfield, 

June  20.     Sir  James  Bacon,  V.  C,  after  stj 
the  evidence,  continued : 

The  facts  being  so  proved  (as  the  plaintiff^  1    i 
it  remains  to  be  considered  whether  the  reli    : 
phiintift'is  that  to  which  he  is  entitled.     The  la\    ! 
has  been  long  established.     The  cases  which  1:    ' 
have  been  very  numerous,  and  present  a  gre 
cumstances.     Most,  if  not  all,  of  these  have  be*   i 
commented  upon;  but  from  the  first  of  the 
Hoioe  (2^)  be  the  first)  to  the  last,  which  is  F 
cently  before  the  Lords  Justices,  it  has  been   I 
Courts  of  Common  Law  as  in  Courts  of  Eqi  I 
manufacturer  has  produced  an  article  of  mercl 
by  a  particular  name  and  vending  it  with  a  pa 
has  acquired  an  exclusive  right  to  the  use  of  *j 
and  mark,  which  becomes  what  is  usually  ealle( 
and  is  entitled  to  prevent  all  other  persons  from  ; 
and  mark  to  denote  articles  of  a  similar  kind  j 
and  to  this  must  be  added,  that  if  the  use  of 
mark  by  any  other  person   than  the  first  in)  ; 
adopted  for  the  purpose  of  selling  goods  of  an 
though  of  similar  external  appearance,  or  wh(  i 
may  be  misled  into  the  belief  that  they  are  b 
of  the  original  inventor,  the  injury  done  to  the 

(')  Cro.  Jac,  468,  471 ;  Popham,  143.  (")  Law  Rep.,  5  < 

C)  7  Beav.,  90.  ('»)  Ibid.,  9  Cli.,  6 

C)  3  B.  &  C,  541.  (")  Ibid.,  5  H.  L.,  i 

{*)  1  D.  J.  &  S.,  185,  203.  ('*)  Ibid.,  1  Eq..  5 

(')  a  My.  &  Cr.,  338.  ('•)  2  V.  &  B.,  218 

(')  2  Dr*.  &  Sm.,  476.  (»')  17  L.  T.  (N.S. 

')1  H.  &M.,447.  ('8)4D.  J.&S.  1 

(•)  33  L.  J.  (Ch.),  561.  (»•)  33  L.  J.  (Cli),  ; 

(")  15  Ir.  Ch.  Kep.,  75.  D  3  D.  M.  &  G., 

('")  Law  Kep..  13  Eq..  421.  («)  Popham,  144. 
(")  1  K.  &  J.,  509. 515 ;  4  K.  &  J.,  650. 
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one  for  which  he  is  entitled  to  compensation  at  common  law 
and  to  relief  by  way  of  injunction  in  equity.  In  this  case  it  is 
not  disputed  that  the  plaintiff  is  the  first  inventor  of  the  patterns 
of  three  of  the  four  descriptions  of  cloth  which  have  been  men- 
tioned; that  he  for  the  first  time  called  each  of  tlje  four  bj  a 
new  distinctive  appellative,  by  which  they  have  become  known 
in  the  trade  as  his  manufacture ;  that  he  nas  sold  all  such  as  he 
has  sold  by  those  names ;  each  bale  being  accompanied  by  a 
ticket  on  which  is  written  the  name  by  which  he  had  first  de- 
signated each  of  the  several  articles;  and  that  by  the  name  and 
the  ticket  the  commodities  are  known  by  the  purchasers,  and 
are  known  to  be  of  the  plaintiff's  manufacture. 

The  defendants  have  insisted,  and  several  of  their  witnesses 
have  stated,  that  the  invention  and  use  of  the  names  by  the 
plaintiff  confers  upon  him  no  such  exclusive  right  as  he  claims ; 
for  that  the  patterns  not  having  been  registered,  it  became,  as  it 
undoubtedly  did,  the  right  of  atiy  one  to  copy  or  imitate  the 
patterns ;  and  that  the  right  to  call  the  commodity  by  the  only 
name  which  had  been  given  to  it  was  inseparable  from  the  right 
to  use  the  patterns,  and  therefore  that  the  plaintiff  had  no  right 
to  restrain  the  defendants  from  using  the  name.  And  it  was 
said  by  several  witnesses  for  the  defendants  that  it  is  the  com- 
mon usao^e  and  custom  of  the  trade,  when  a  like  commodity^  has 
come  to  be  known  by  any  particular  appellation,  for  any  manu- 
facturers who  are  so  minded  to  manufacture  the  commodity  and 
to  call  it  by  the  name  by  which  it  has  come  to  be  known  ;  and 
upon  this  topic  reference  was  made  to  several  articles  of  manu- 
facture, such  as  "  Melton  "  and  "  Doeskin  "  and  the  like,  the 
names  being  publici juris  as  soon  as  they  are  bestowed  upon  the 
551]  articles  to  which  they  are  applied.  Without  *stopping  to 
consider  the  validity  of  any  such  supposed  custom  of  trade,  I 
think  the  principle  contended  for  has  no  application  to  the 
present  case  ;  for  in  the  instances  referred  to,  as  is  explained  in 
one  of  the  affidavits  I  have  mentioned.,  the  names  refer,  not  to 
patterns,  but  to  a  general  description  of  goods. 

Instances  were  adduced  by  defendants  of  two  of  the  articles, 
"  Turin"  and  "  Sefton,"  made  and  claimed  by  the  plaintiff,  hav- 
ing been  made  by  other  manufacturers,  and  called  by  the  same 
names,  without  objection  on  the  part  of  the  plaintiff;  and  upon 
this  it  was  insisted  that  he  had  abandoned  or  lost,  even  if  he 
ever  possessed,  all  exclusive  right  to  the  names.  There  are, 
however,  only  three  manufactures  named  who  are  said  to  liave 
thus  acted.  Two  of  them  - —  Mr.  Crowther  and  the  manager  of 
Mr.  Brown  —  say  they  have  done  so  for  several  years  past.  The 
third  is  a  Mr.  Heap,  wlio,  however,  has  not  made  an  affidavit, 
and  who,  it  would  appear,  did   imt  make  any  such  goods  until 
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after  defendant  Dearnley  entered  his  service,  having  been  pre- 
viously employed  in  the  plaintiff's,  and  having  become  acquaint- 
ed with  the  particulars  of  the  plaintiff's  manufacture.  The 
plaintiff  has,  moreover,  stated  explicitly  that  he  never  heard  or 
knew  of  the  adoption  by  any  person  of  the  names  be  claims  un- 
til shortly  before  the  commencement  of  the  present  suit,  and 
that  as  soon  as  he  did  know  of  it  he  took  steps  to  prevent  it; 
•and  no  attempt  has  been  made  to  dispute  his  statement  in  this 
respect;  and  however  this  may  have  been,  none  of  the  witnes- 
ses say  that  the  commodities  made  by  them  were  distinguished 
by  tickets,  or  in  any  other  manner,  so  that  by  any  possibility 
the  goods  made  by  them  could  be  mistaken  for  those  in  which 
the  plaintiff  was  known  to  deal.  But  it  is  not  by  the  names 
alone  that  the  identity  of  the  plaintiff's  goods  is  preserved.  For 
the  purpose  of  preserving  that  identity  he  employs  a  ticket  which 
is  proved  to  be  of  an  original  design,  in  which  is  written  by  the 
plaintiff  the  name  of  the  commodity,  which  is  afiixed  to  the 
goods  themselves,  and  which  is  used  as  and  meant  to  be  the 
mark  by  which  in  his  trade  he  announces  the  name  and  color 
and  quality  of  his  goods,  and  becomes  responsible,  as  between 
himself  and  the  persons  with  whom  he  deals,  for  the  particulars 
inscribed  on  the  ticket  The  defendants  use  for  the  like  pur- 
poses a  ticket  very  closely  resembling  that  of  the  plaintiff.  The 
defendants  say  this  *ticket  was  selecied  by  the  defendant  [552 
Dearnley  from  the  stock  of  a  stationer  at  Huddersfield,  who  says 
that  he  made  the  ticket  for  an  Irsh  firm,  which  he  does  not  name. 
The  former  employment  of  the  defendant  Dearnley  in  the  plaint- 
ift''s  manufactory  suggests  to  the  plaintiff  and  some  of  his  wit- 
nesses that  this  selection  could  not  be  accidental.  The  defendant 
Dearnley  says  the  nature  of  his  employment  by  the  plaintiff  did 
not  make  him  acquainted  with  the  tickets  then  used,  his  depart- 
ment being  the  manufacture  in  a  mill  distant  from  the  ware- 
house, and  the  tickets  being  affixed  to  the  bales  when  finished, 
and  in  the  latter  place ;  and,  not  admitting  that  he  had  ever  seen 
the  plaintifli^s  tickets,  he  says  that  if  he  had  ever  done  so  he  had 
wholly  forgotten  it  at  the  time  when  he  bought  the  tickets  he 
uses.  I  do  not  lay  any  stress  upon  such  contradictioi»  as  is 
given  by  the  plaintiff's  witnesses  to  this  part  of  Mr.  Dearu ley's 
statement;  but,  taking  it  to  be  as  he  says,  I  cannot  admit  it  as 
an  excuse  for  the  adoption  by  the  defendants  of  a  ticket  so 
closely  resemblingthatof  the  plaintiff  which  is  used  by  them  as 
well  as  by  the  plaintiffs  as  a  trade-mark,  and  as  the  only  trade- 
mark used  by  either  of  them. 

The  observations  of  the  Lord  Chancellor  in  Wotherspoon  v. 
Carrie  (^)  seem  to  have  a  very  direct  application  to  this  part  of 
(»)  Law  Rep.,  5  H.  L.,  508. 
3  Eng.  Rep.1 
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the  case.  His  Lordship,  speaking  of  the  similarity  of  the 
packets  of  starch  made  and  sold  by  the  defendant  to  those  in 
use  by  the  plaintiff,  says  (^) : 

"When  there  is  so  much  general  similarity,  it  does  become 
the  more  necessary  to  take  care  that  the  mark  which  is  to  dis- 
tinguish the  article  shall  be  really  distinguishing,  and  that  when 
you  have  got  all  the  other  combinations,  so  that  persons  do  not 
look  at  the  shape  of  the  packet,  or  at  any  other  imlicift  of  the 
packet  than  the  particular  distinguishing  mark  (in  this  case  the 
name  of  the  man  or  the  fancy  name  of  the  article),  those  things 
should,  by  people  who  wish  to  deal  honestly  by  each  other,  be 
kept  very  distinct." 

The  particular  facts  in  the  starch  case,  Woiherspoon  v.  Carrie 
and  in  the  present,  are  different,  but  the  principle  of  the  de- 
cision is  the  same,  and  must  be  applied  to  this  case  if  the  result 
leads  to  the  conclusion  which  was  drawn  in  that  case,  "  that  the 
public  might  be  led  to  believe  while  they  buy  the  defendatit's 
goods,  that  they  are  buying  an  article  manufactured  by  plaintiff' 
553]  i'^  consequence  *of  a  name  (Glenfield)  being  used,  the 
celebrity  of  which  was  first  acquired  by  its  being  applied  to 
plaintitt*'s  manufacture,  which  of  course  they  think  it  continue? 
*o  be." 

The  plaintiff'  in  that  case  had  manufactured  and  sold  starch 
There  was  nothing  in  the  nature  of  the  manufacture  which  coula 
give  the  plaintiff*  any  exclusive  right  to  such  manufacture,  but 
he  had  bestowed  upon  it  a  name  by  which  he  sought  to  distin- 
guish the  starch  made  by  him  from  the  starch  made  h\  otlier 
manufacturers^  and  by  that  name  his  commodity  was  sold  and 
known.  The  defendant  had  adopted  the  same  name,  and  had 
sold  his  starch  made  up  in  packets  the  external  appearance  of 
which  resembled  those  used  by  the  plaintiff*;  and  although  this 
fact  is  mentioned  in  the  judgment,  and  observed  upon  as  casting 
some  doubt  upon  the  good  faith  of  the  defendant,  the  principal 
ground  of  the  decision  I  take  to  be  that  the  use  of  the  name 
"  Glenfield  "  w^as  the  wrongful  act  from  the  continuance  and 
repetition  of  which  the  defendant  was  restrained.  And  that 
this  was  so  appears  from  the  observations  made  by  Lord  West- 
bury  on  the  same  occasion,  who  said  (*):'!  take  it  to  be  clear, 
from  the  evidence,  that,  long  antecedently  to  the  operations  of 
the  defendants  the  word  '  Glenfield '  had  acquired  a  secondary 
signification  or  meaning  in  connection  with  a  particular  nianu 
factor  —  in  short  it  has  become  the  trade  denomination  of  the 
starch  made  by  the  plaintiff'.  It  was  wholly  taken  out  of  its 
ordinary  meaning  and  in  connection  with  starch  had  acquired 
that  peculiar  secondary  meaning  to  which  I  have  referred.  The 
0)  Law  Rep.,  5  H.  L.,  614.  0  Page.  521. 
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TTord  **  Glenfield/  therefore,  as  a  denomination  of  starch,  had 
become  the  property  of  the  phaintiffl  It  was  his  right  and  title 
in  connection  with  starch."  Then,  is  the  use  made  by  the  de- 
fendants of  the  names  of  the  plaintiif' s  cloths,  and  the  form  and 
manner  in  which  the  defendant's  cloths  are  sold,  likely  to  de- 
ceive purchasers,  and  to  lead  them  in  buying  the  defendant's 
cloths  to  suppose  that  they  are  buying  those  of  the  plaintiff? 
I  have  referred  to  the  evidence  on  this  point,  but  even  without 
that  evidence  I  think  it  is  apparent  that  such  must  be  the  result. 
It  is  not  possible  that  the  merchants  who  deal  wholesale  with 
the  defendants  can  be  misled.  They  purchase  directly  from  the 
defendants,  and  know  what  they  are  doing  But  the  tailor  or 
other  retail  dealer  *who,  having  become  acquainted  with  [554 
the  name  and  quality  of  the  plaintift''s  cloths,  and  desiring 
further  supplies  of  the  same  and  no  other  —  if  he  goes  to  the 
merchant  and  asks  for  what  he  wants  by  the  only  name  he 
knows  of,  and  sees  lying  before  him  two  bales  of  cloth,  similar 
in  all  external  appearance,  with  tickets  attached  to  them  (if  the 
merchant  had  suffered  such  tickets  to  remain  attached,  which 
seems  not  always  to  be  the  case)  so  nearly  alike  that  the  differ- 
ence could  only  be  perceived  upon  a  very  minute  examination, 
and  not  possessing  such  skill  and  experience  as  would  enable 
him  to  detect  any  difference  in  the  quality  of  the  goods  by 
merely  looking  at  them,  would  unquestionably  be  liable  to  be 
disappointed  and  deceived.  The  temptation  of  the  lower  price 
would  not  unnaturally  induce  him  to  select  the  defendants' 
cloths,  which  are,  I  think,  upon  the  evidence  as  it  now  stands, 
shown  to  be  of  quality  inferior  to  the  plaintiff's  and  thus  the  re 
tail  dealer  would  find  himself  possessed  of  cloth  in  the  manu- 
facture of  which  Mungo  had  been  used,  while  he  thought  he 
was  acquiring  tho  cloth  of  the  plaintiff,  which  is  composed  of 
wool  only.  The  w^ear  of  the  article  might  ultimately  convince 
him  of  the  mistake  he  had  made;  but  in  the  meantime  the 
plaintiff's  reputation  and  his  trade  would  be  damaged. 

I  am,  therefore,  of  opinion,  that  the  plaintiff  has  established 
such  a  right  to  the  exclusive  use  of  the  names  by  which,  and  the 
tickets  with  which,  he  has  for  years  past  sold  his  goods ;  that 
the  defendants  cannot  be  permitted  further  to  use  those  names 
or  tickets  so  closely  resembling  thovse  of  the  plaintiff.  It  has 
been  said  on  the  part  of  defendants,  that  it  would  not  be  right 
to  grant  an  interlocutory  injunction,  because  the  consequence 
of  that  would  be  to  stop,  or  at  any  rate  to  interfere  i»rejudicially 
with,  their  trade.  If  the  injunction  is  the  riglit  of  the  plaintiff, 
I  do  not  think  it  ou.irht  to  be  withheld  from  him  upon  any  such 
consideration.  But  I  am  far  from  thinking  tlnit  it  would  neces- 
sarily have  any  such  effect  as  the  defendants  suggest.     Their 
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trade  need  not  be  in  any  degree  intercepted,  although  thev  ur^ 
debarred  from  ueiiig  the  name  iirid  tickets  in  question,  while, 
on  the  other  hand,  the  prejudice  to  plaintiff  migiit  be  verj'  great 
if  the  defendaotis  uro  [lenuitted  to  sell  at  lower  prit-es  goodj^  uf 
inferior  quality,  but  of  the  same  name  and  externally  re^C'ni!>linLf 
555]  thoe^e  of  the  plaintiff,  by  wbieh  be  has  *estabnsbed  au 
exiensive  trade  and  reputation-  I  think,  therefore,  that  tlieiti- 
jiinctiou  as  prayed  for  must  issue.  ^ 

Solicitors:  MeEsvB,  Learo^dd' Lmroi/d;  Messrs  VanSciudau^ 
Cummmg;  Messrs*  Edwards ,  La^ton^  ^  Jacques. 
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ACCEPTANCE. 

See  Agreememt  529, 
Warranty  828. 


ACCIDENT. 
See  Admiraltt,  92. 

ADMIRALTr. 

1.  iDevitable  accident  is  that  which  the 
party  charged  with  the  damage  could 
not  possibly  prevent  by  the  exercise 
of  ordinary  care,  caution,  and  mari- 
time skill. 

3.  Hdd^  that  where,  in  a  cause  of  colli 
Hion,the  defence  of  inevitable  accident 
Is  raised,  the  <>7itM  of  proof  lies,  in  the 
first  instance,  on  those  who  bring  the 
suit  against  the  vessel  and  seek  to  be 
indemnified  for  damage  sustained; 
and  does  not  attach  to  the  vessel  pro- 
ceeded against  until  a  primd  foiy'^ 
case  of  negligence  and  want  of  due 
seamanship  is  shown. 

3.  If  a  plaintiff  in  a  collision  suit  in- 
tends, to  rely  upon  a  particular  act 
of  negligence  by  the  defendant,  he  is 
bound  specifically  to  allege  that  act 
in  his  pleadings,  and  it  is  not  suffi- 
cient that  the  act  may  be  included 
generally  in  an  allegation  in  the  plead- 
ings, which  do  not  clearly  state  such 
particular  act ;  as  it  is  likely  to  mis- 
lead the  defendant,  and  prevent  his 
being  prepared  to  meet  that  particular 


4.  Two  sailing  vessels  approaching  stem 
on  in  such  a  manner  as  that,  under 
the  sailing  rules,  each  would  be  bound 
to  port,  being  in  a  dense  fog,  only 
sighted  each  other  at  a  distance  of 
about  two  hundred  yards.  The  de 
fendants'  vessel   having  been  close 


hauled  on  the  ]  i 
preparing  to  go  a 
off  her  head  sheet 

mediately  ported  i 
lision.      Only    oi 
between  the  time 

collision.    The  p  i 

leged,  that    the  i 

neglected  to  port  i 

in  answer  to  a  qu  i 

of  the  Admiralty  <  > 

sheets  of  thede'fe  i 

not  again  hauled  . 

dence  that  vessel  ' 

by  the  Admiralty  (  • 

that  she  had  not  e  : 

per  manoeuvres  wl  i 

executed    after    s  ' 
vessel : 

5.  Held  (reversing  t  i 
Admiralty  Court),  i 
was  the  result  of  . 
dent,  the  defenda  I 
done  all  that  could  i 
nary  care,  caution,  i 
the  short  space  of  : 
and  that  the  plaint  i 
to  rely  upon  the  f  i 
sheets  had  not  b  ( 
back,  ought  to  hav  i 
in  their  petition  ai 
collision  ;  the  alle^  i 
port  not  sufficient  ; 
nature  of  such  omi:  i 

6.  It  is  a  rule  in  the 
in  cases  where  a  cc 
be  the  result  of  in  : 
to  make  no  order  t  < 
it  can  be  shown  tl 
brought  unreasonn  I 
sufficient  'priindfm  \ 
rule  followed  by  tbi 
T?ie  Marpesia, 

7.  The  authority  of 
ship  to  sell  the  gi\ 
owner  is  derived  f  ■ 
of  the  situation  i 
placed;  and,  consi; 
tify  his  selling,  he  i; 
a  necessity  for  the 


bility  to  communicate  with  tlie  owner. 
Under  these  conditions,  and  by  force 
of  ihem,  the  master  becomes  the  agent 
of  the  owner  not  only  with  the  power, 
but  under  the  obligation  (within  cer- 
tain limits) of  acting  for  him;  but  he 
is  not,  in  any  case,  entitled  to  substi- 
tute his  own  judgment  for  the  will  of 
the  owner,  in  selling  the  goods,  where 
it  is  possible  to  communicate  with  the 
owner. 

8.  The  possibility  of  communicating 
with  the  owner  depends  on  the  cir- 
cumstances of  each  case,  involving 
the  consideration  of  the  facts  which 
create  the  urgency  for  an  early  sale, 
the  distance  of  the  port  from  the 
owner,  the  means  of  communication 
which  may  exist,  and  the  general 
position  of  the  master  in  the  particu- 
lar emergency. 

9.  Such  a  communication  need  only  be 
made  when  an  answer  can  be  obtain- 
ed, or  there  is  a  reasonable  expecta- 
tion that  it  can  be  obtained,  before 
the  sale.  Where,  however,  there  is 
ground  for  such  an  expectation,  every 
endeavor,  so  far  as  the  position  in 
which  he  is  placed  will  allow,  should 
be  made  by  the  master  to  obtain  the 
owner's  instructions.  Australasian 
Steam  Navigation  Co.  v.  Morse.    100 

10.  A  charterparty  provided  that  the 
ship  should  load  a  full  and  complete 
cargo  of  sugar  in  bags,  hemp  and 
compressed  bales,  and  [or]  measure- 
ment goodsL  It  likewise  specified 
different  rates  of  freight  for  dry  and 
wet  sugar.  The  ship  proceeded  to 
her  port  of  loading,  where  a  cargo  of 
wet  sugar  was  provided  for  her  by  the 
charterer,  A  great  deal  of  moisture 
drains  from  the  wet  sugar,  and  when 
the  ciirgo  had  been  nearly  all  shipped 
it  was  found  that  there  was  such  an  ' 
accumulation  of  molasses  in  the  hold, 
the  result  of  drainage  from  the  sugar, 
that  the  ship  would  not  be  seaworthy 
for  the  voyuc^e  if  she  proceeded  in  her 
then  condition.  Owing  to  the  nature 
of  the  material  and  the  depth  of  the 
hold,  the  ship's  pumps  were  unable 
to  clear  the  ship  of  the  drainajje  from 
the  sugar.  The  ship  was  perfectly 
seaworthy  except  with  respect  to  this 
particular  cargo,  and  the  pumps  were 
quite  sufficient  for  all  ordinary  pur- 
poses. The  sugar  hud  to  l)e  unloaded 
again,  and  the  charterer  then  refused 
to  reload  it  or  to  provide  any  other 


cargo.  Cross  actions  were  broaght — 
the  one  by  the  sliipowner  against  the 
charterer  for  refusing  to  provide  a 
cargo,  and  the  other  by  the  charterer 
against  the  shipowner  to  recover  da- 
mages by  reason  of  the  ship  not  being 
fit  to  carry  the  cargo  provided  for  her. 

11.  At  the  trial  the  jury,  in  answer  to 
•    questions  loft  to  them  by  the  judge, 

found  that  the  cargo  of  sugar  which 
was  offered  was  a  reasonable  cargo 
to  be  offered  ;  that  the  ship  was  not 
reasonably  fit  to  carry  a  rea^^nable 
cargo  of  wet  sugar;  that  the  ship  could 
not  have  been  made  fit  within  such  a 
time  as  would  not  have  frustrated  the 
object  of  the  adventure":  and  that 
the  ship  would  not,  without  new 
pumps,  and  with  a  rea.sonable  cargo 
of  wet  sugar  on  board,  have  been  sea- 
worthy : 

12.  lield^  that  the  shipowner,  by  enter- 
ing into  the  charterparty,  undertook 
that  the  ship  should  be  reasonably  fit 
for  the  carriage  of  a  reasonable  cargo 
of  any  of  the  kinds  of  goods  specified 
in  the  charterparty, and  consequently 
of  a  reasonable  cargo  of  wet  sugar ; 
and  that  upon  the  finding  of  the  jury 
that  she  was  not  so  fit,  and  could  not 
be  made  so  in  such  a  time  as  not  to 
frustrate  the  object  of  the  voyage,  the 
charterer  was  entitled  to  succeed  in 
both  actions.    Stanton  v.  Ricfuirdson. 
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18.  In  an  action  by  a  shipowner  against 
the  charterers  for  not  loading  a  cargo 
of  coals  pursuant  to  a  chart«rpiirty  by 
the  terms  of  which  the  owner  engaged 
that  the  vessel,  then  in  the  jwrt  of 
Sunderland,  being  tight,  &c.,  should 
with  all  possible  dispatch  proceed  di- 
rect to  the  South  Dock,  Sunderland, 
and  there  load,  in  the  usual  and  cus- 
tomary manner,  at  any  one  of  the  col- 
lieries the  freighters  might  name,  a 
full  cargo  of  coals,  &c.,  which  the 
freighters  bound  themselves  to  ship 
by  a  given  day.  for  Calcutta,  the  de- 
fendants pleaded  that  they  had  not 
any  notice  of  the  ship  having  pro 
ceeded  to  and  having  arrived  ai  the 
South  Dock,  and  of  her  l)eing  ready 
to  receive  cargo,  wherefore  tney  did 
not  nor  could  load: 

Held,  t^at  the  allegation  in  the  plea 
must  be  treated  lis  an  allegation  of 
fact,  meaning  that  by  reason  of  want 
of  notice  of  the  ship's  arrival  at  the 
dock  and  being  ready  to  load,  the  de- 
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f  endants  were  prevented  loading  her ; 
and  that  tio  read  the  plea  was  an  an- 
swer to  the  action.  Stanton,  v.  Aus- 
tin. 417 

14.  Bj  the  Improper  navigation  of  a 
steam  tug  B.,  a  vessel  at  anchor 
Tvaa  sent  adrift  and  placed  in  jeo- 
ardj.  A  steam  tug,  W.,  rendered  as- 
sistance to  the  drifting  vessel : 

Held,  that  .the  owners  of  the  W. 
were  entitled  to  recover  salvage  re- 
ward for  the  services  rendered,  not- 
withstanding that  some  of  them  were 
also  owners  of  the  vessel  which  occa- 
sioned the  mischief.     TJie  Qlengaber. 

486 

15.  A  ship  fell  in,  on  the  high  seas,  in 
the  winter  season,  with  a  brig  in  dis- 
tress for  want  of  sufficient  hands  to 
v^ork  her.  The  master  of  the  ship 
sent  two  of  his  crew,  who  had  volun- 
teered  to  go  on  board  the  brig,  and 
by  their  assistance  the  brig  was  navi- 
grated  safely  into  a  British  port.  In 
consequence  of  the  absence  of  the  two 
men,  the  ship  was  exposed  to  risk, 
and  the  remainder  of  her  crew  had  to 
undergo  extra  labor : 

Held,  that  not  only  the  two  men 
who  went  on  board  the  brig,  but  the 
master  and  owners  of  the  ship  and  the 
rest  of  the  crew  of  the  ship,  were  en- 
titled to  salvage  reward  for  the  ser- 
vices rendered.     The  Charles.        48V 

6.  In  1867  an  English  vessel,  then  at 
Monte  Video,  was  chartered  by  W., 
to  proceed  with  cargo  to  certain  ports 
in  South  AmericA.  She  took  in  the 
agreed  cargo,  and  sailed  according  to 
orders,  first  to  one  and  then  to  another 
of  the  ports  of  discharge  named  in  the 
charter.  A  portion  of  the  cargo  was 
delivere  I,  but  the  master  failing  to 
obtain  any  directions  for  the  dis- 
charge of  the  residue,  after  consider- 
able delay  and  after  notice  to  the 
consignee,  sold  it  to  defray  expenses. 
The  vessel  after  having  been  several 
other  voyages,  arrived  at  Buenos 
Ayres  in  1808.  and  procured  a  charter 
to  an  English  port.  After  this  last 
mentioned  charter  had  been  entered 
into,  W.  instituted  legal  proceedings 
at  Buenos  Ayres  to  recover  damages 
for  the  non-delivery  of  the  cargo 
shipped  by  him,  and  caused  the  ves- 
sel to  be  arrested  for  the  damages  so 
claimed.  The  arrest  was  under  pro- 
cess valid  according  to  the  law  in 
force  at  Buenos  Ayres.    By  the  advice 


of  the  British  co 
the  master  agrt 
promise  the  disj 
a  "bottomry  bond 
considerably  let 
claimed  by  him. 
and  the  vessel  w 

In  a  suit  instit 
and  his  partner 
vessel  after  her  t 
enforce  the  bond 

f///rf,  that  the 
which  the  bond 
it  incapable  of  bi 
Charles. 

See  Agreeme 
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See  Leg 
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AFFIRJ    ! 
See  Vendor  and 

•  AGI 

See  Admiralty,  K 
Agreement,  1   I 
Animals,  434. 
Directors,  1,  J  ! 
Principal  an 

note,  434. 
Specific  Perf 
Trover,  232,  2 

AGREE 

I.  Action  for  damag 
ance  of  a  contract  I 
tain  spars  and  tin  I 
ered  free  of  charg  ' 
soon  -as  they  can 
hands  of  the  guar 
chasers  not  bound 
delivered  in  one    i 
like."   No  delivery 
within  the  time  s 
of  the  guardian  Ib 
spars  insisting  on  i 
consequence  of  a 
issued  in  an  action 
the  or<ten.sible  own 
timber,  whose  raarii 
been  served  on  him 
that  lu!  was  releasi 


proceedings  and  might  liave  legally 
giveu  them  up: 

Held,  that  not  having  done  so,  the 
parties  contracting  for  the  sale  of  the 
spars  and  timber  were  relieved  from 
the  damages  awarded  by  the  Court 
below  for  the  non  delivery  thereof, 
on  the  ground  that  the  reasonable 
construction  of  the  words  getting 
"  out  of  the  hands  of  the  guardian," 
was  the  actual,  and  not  constructive 
or  legal  title  to  the  possession,  which 
could  alone  insure  the  delivery  : 

2.  Held,  also  that  an  action  en  garaitfie, 
founded  on  the  former  right  of  action, 
against  the  guardian  visgurard,  by  the 
original  contractors  for  damages  for 
wrongful  detention  of  the  spars  and 
timber,  could  not,  under  the  circum- 
stances, be  sustained  ;  and  the  judg- 
ment made  in  such  an  action,  award- 
ing damages,  reversed.  McLaren  v. 
Murphy.  134 

8.  C,  a  merchant  domiciled  at  Alexan- 
andria,  being  indebted  to  the  appel- 
lants, merchants  canning  on  business 
at  Leipsic,  for  the  purpose  of  settling 
litigation  between  them  dejiosited 
with  the  respondent  (an  English  mer- 
chant resident  at  Alexandria)  certain 
bills  drawn  in  his  favor  as  security 
for  the  appellants'  debt ;  the  respond- 
ent by  the  agreement  between  C  and 
the  appellants  constituting  himself  a 
voluntary  depositee  of  them,  and  un- 
dertaking to  be  responsible  for  them 
to  the  ap)pellants  •'  until  the  effective 
encashment  of  them,  which  remains 
intrusted  to  (_' :" 

Held,  that  the  respondent  was  not 
guilty  of  a  breach  of  duty  under  this 
agreement  in  allowing  C  to  take  the 
bills  when  due.  for  encashment  at  his 
discretion,  and  was  not  bound  to  see 
that  C  handed  over  the  money  to  the 
appellants.     Trefftz  v.  Canelli.       146 

4  Goods  were  shipped  by  plaintiffs  on 
board  defendants'  vessel,  under  a  bill 
of  lading.  "  shipped  on  board  the 
steamship  Hibernia  .  .  .  from  Singa- 
pore to  London  .  .  .  with  liberty  to 
call  at  any  ports,  in  or  out  of  the 
route,  to  receive  and  discharge  coals. . 
&c.,  and  to  tranship  the  goods  by  any 
other  steamer:" 

Held,  that  the  contract  of  the  de 
fendants  was  that  the  goods  j<li«uild 
be  carried  on  board  a  ship  in  whi(;h 
tlie  principal   motive  power  during 


the  voyage  should  be  steam.    Fttner 
V.  MaiuUnance  2^deyraph,eie,  Co.  203 

5.  The  defendant  contracted  for  the 
purchase  of  a  large  quantity  of  Dana- 
bian  maize  **  fair  average  quality  of 
the  season  and  port  of  slupment  when 
shipped.  To  be  shipped  from  Dan- 
ube, &c.,  by  three  or  more  first  class 
vessels.  For  shipment  in  June  and 
[orj  July,  1869  (old  style),  seller's  op- 
tion,"  &c. 

In  fulfilment  of  the  contract  on  the 
part  of  the  seller  two  cargoes  of  maiie 
were  tendered  to  the  defendant,  the 
bills  of  lading  for  which  were  dated 
respectively  the  4th  and  6th  of  June, 
1869.  The  loading  of  these  two  car- 
goes was  commenced  respectively  on 
the  12th  and  16th  of  May.  and  com- 
pleted  on  the  4th  and  6th  of  June ; 
somewhat  more  than  the  half  of  each 
cargo  having  been  put  on  board  in 
May.  There  was  evidence  that  grain 
shipped  in  May  was  more  likely  to 
damage  byheating  than  grain  shipped 
in  June. 

It  was  left  to  the  jury  to  say  whe- 
ther in  their  opinion  the  cargoes  in 
que.*5tion  were  "June  shipmeniis"  in 
the  ordinary  business  sc*ns«  of  the 
term  ;  and  they  found  that  they  wtre. 
Tlie  judge  was  of  the  same  opinion, 
and  directed  a  verdict  for  the  plainiiti : 

Jleld,  in  the  Exchequer  Chamber, 
by  Martin,  B.,  Blackburn,  Mellor,  and 
Lush,  J. J.,  Kelly,  C.B.,  dubitunte,  af- 
firming the  judgment  of  the  Court  of 
Common  Pleas,  that  the  conclusion 
was  right. 

6.  Held,  also,  by  Martin  B.,  and  Lash, 
J.,  Kelly,  C.B.,  and  Blackburn,  J.,du- 
bitantibus,  that  the  question  was  one 
for  the  j ury .    Alexan der  v.  Vandertee 
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7.  A  contract  is  complete  when  a  letter 
has  been  ^sted  accepting  an  offer 
which  can  be  accepted  by  letter  ao 
sent. 

8.  A  letter  of  application  for  shares  in 
a  company  was  put  into  the  post,  and 
was  duly  received  by  the  directors. 
A  committee  ap]K)inted  by  thedirf»ct- 
ors  allotted  100  shares  to  the  appli- 
cant, and  the  secretary  of  the  company 
put  into  the  post  a  letter  addressed  to 
the  ap))ilcant  informing  him  that  the 
shares  had  been  allotted  to  him,  and 
thnt  10  per  cent  interest  would  be 
charged  on  the  balance  due  in  respec^ 


INDEX. 


of  the  shares.  The  letter  was  daly 
received  hy  the  applicant,  but  before 
he  received  it  he  nad  sent  by  post  a 
letter  declining  to  accept  any  shares. 
Held,  That  the  contract  was  com- 
pleted when  the  letter  announcing 
the  allotment  of  the  shares  was  put 
into  the  post. 

.  Held,  that  under  the  articles  of  as- 
sociation of  the  company,  the  allot- 
ment of  shares  by  a  committee  instead 
of  by  the  whole  board  of  directors, 
was  valid: 

IIM,  that  the  provision  for  pay- 
ment of  interest  on  the  balance  was 
not  a  new  term  introduced  into  the 
contract.    Harris's  Case.  629 

See,  Admtbalty,  814,  417. 

CJONVBYANCB,  291. 

Insurance  MARnns,  208. 
Mines,  281, 458. 
Sales,  429. 


ANIMALS. 

1.  If  the  owner  of  a  dog  appoints  a  serv- 
ant to  keep  it,  the  servant's  know- 
ledge of  the  dog*s  ferocity  is  the 
k  no  wledge  of  the  master.  Baldwin  v. 
Gasella,  484 


ANNUITY. 
See  Well,  684. 

APPURTENANT. 
See  Conveyance,  291 

ARBITRATION. 

1.  The  defendant,  as  broker,  made  a 
contract  for  the  plaintiff,  the  seller, 
as  follows :  "  Oct.  26,  1869.  Sold  by 
order  and  for  account  of  Mr.  D.  P., 
to  my  principals,  Messrs.  S.  H.  &  Son, 
to  arrive,  500  tons  Black  Smyrna 
raisins — 1869,  growth  —  fair  average 
quality  in  opinion  of  selling  broker — 
To  bedelivered  here  in  London  a  22*. 
per  cwt. —  D.  pd. —  Shipment  Novem- 
ber or  December,  1869,"  &c. : 

Held^  by  the  Exchequer  Cliam- 
ber  —  affirming  the  judgment  of  the 
Court  of  Common  Pleas — ^that  the 
defendant  was  employed  as  a  sort  of 
arbitrator  to  determine  between  the 
parties  any  difference  which  might 
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arise  as  to  the 
tendered  in  fulf] 
and  consequen 
liable  to  an  act) 
cise  reasonable 
ing  to  a  decisic 
bona  fide  and  U 
ment.    Poppa ' 


AS 
See  Fax 


ASSia 

1.  B  consigned  to  t 
ship  Acacia  a  cai 
purchased  at  the 
and  the  def  endaij 
of  the  particular 
had  drawn  again 
to  his  own  order, 
plied,  promising 
B.  indorsed  to  th< 
these  bills,  whic 
order  of  myself  1 
sterling?,  which  pi 
per  A."    B.  havir 
the  defendants  rt 
bills ;«  but  after 
offereid  to  pay  to  t 
plus  of  the  proce< 
a  balance  due  to  t 
general  account  b^ 
plaintiffs  refused 
filed  their  bill,  cla: 
full  amount  of  th< 

Held  (affirm i no: 
master  of  the  rolls 
had  no  lien  on  th 
cargo.    Robey  and 
OUier, 

2.  When  covenant  i 
broken. 


attach:  I 

See  Lex  Ix  : 

ATTOR] 

1.  A  solicitor  is  entitl 
his  costs  oh  propert  i 
successful  suit  coi 
against  an  incumlii 
the  incumbrance  bi 
less,  provided  it  for: 
the  title. 


2,  It  IS  no  objection  to  &n  ftpplieatlon 
fm  such  A  charge  that  it  m  madt;  in  a 
Euit  whicli  is  no  longer  peudiog,  and 
wbicL  wem  neviir  brtniiplit  to  a  heariog* 
nor  ttiat  the  property  bus  been  sold 
belorij  theappUcailou  of  the  ^Uciior. 

8*  -Swftd/a,  a  married  wnmanis  bound  bj 
efftopf>el  by  &  recital  iti  a  dcLxl  duly 
executed  and  acknowledged  bj  ber^ 
in  thu  huiiitj  manner  mi  if  she  were  a 

Order  of  the  Master  of  the  Rolls 
affirmed,    Jonti  v.  Frmt.       %2'l,  025 

note. 

4,  When  has  a  lieo  and  when  protected 
from  E^ttlement.  6^  noU. 

5.  When  compelled  to  produce  papers. 

See  BANKRurrCT,  23S. 


AUCTIONEER. 

See  Trover,  23^,  254  note. 

Vendor  and  Purchaseh,  674. 


BAILMENT, 

I.  Certain  ratten  of  wine  were  ordered 
by  U  of  the  plaiDlifl*  and  were  whipped 
by  the  plaint!  it"  confii^ried  to  L,,  wiio 
depo&it-'d  the  hill  of  lading:  with  the 
defendant,  n.  wharfinger,  with  djrec- 
tious  to  uikti  delivery  and  warehouse 
tlie  wine  OJI  L.'s  aocoont  The  wIhl:, 
on  its  apriviU,  was  entered  at  defend- 
ant's wharf  in  L.'ii  name,  fiubject  to  a 
stop  for  the  freight.  L>  after  wards 
refu.'ied  to  nccept  the  \\ine  on  the 
ground  that  ir  wa,-^  not  according  to 
contract;  tlie  plaiutil!' agreed  to  take 
it  back,  and  L,  proinit^ed  to  t^i-nd  a 
delivery  order  to  enable  the  j^hiintilf 
to  obtain  it ;  but  on  the  patne  dav  L, 
indors^od  the  bill  of  ladini?  to'  M-. 
which  M.  took  to  the  defendant's 
wharf  and  prornred  a  t ran h  for  of  ihe 
whie  intri  hia  own  name.  The  plaint- 
iff was  a fter warda  i nformed  by  ],.  that 
the  wine  wa^*  nt  the  dispo&al  of  the 
plaintiJi;  bii;  auhject  to  rharges 
amounting  in  17L  14^,  dtf.,  and  ij/.  for 
iOBb  of  proiit     At  an  interview  be- 


tween M.  and  the  plainti^  M. 
to  give  up  the  win^  on  pajnientaf  iJie 
above  Fuma^  The  plaint ifl^  i^sider&d 
the  former  sum  which  M.  wonid  no* 
acce  pt.  Th  e  plain  t  iff  '5  aitome  j  aiter- 
warda  offered  to  the  defendant  to  imy 
all  charges,  and  to  indemnify  him 
a^ain:^t  the  claim  of  any  other  t'*r?''»n_ 
1  he  defendant  refused  to  deliver  the 
wine  to  the  plaintiff,  aitegingr  tha^t  lie 
had  given  warrants  to  M,  lliet  wine 
was  ultimately  delivered  to  a  thiid 
person  by  M.'s  order.  M.  bad  in  fact 
paid  the  freight,  and  obtained  war- 
ranto to  him  or  Ixis  order.  The  jury 
foond  that  the  transaction  between  M* 
and  L.  wub  colorable  and  with  know* 
ledge  on  the  part  of  M.  of  the  intt^ntHm 
of  Lh,  to  deprive  tlxe  plaintiff  of  thA 
wine  r 

Ntldt  power  having  been  reserred 
to  the  Court  to  draw  inXe rente©  of 
fact  J  that  tlte  defendant  received  the 
wine  as  hniiee  to  L..  and  after  tlie 
payment  of  the  freight  cotild  have  no 
better  title  than  liLs  bailor;  that  by 
the  fiudiniT:  of  the  jury  M.  bad  no 
better  title  than  L.  ;  and,  a5  the 
piaintitl' had  tendered  the  amount  of 
charges  botli  to  iL  and  the  defrudant, 
the  plaintifT'?!  title  was  as  valid 
against  the  defendant  as  it  would  have 
been  against  L. ;  and  that  the  defend- 
ant was  liable  to  the  plaintiil'  Tor  the 
value  of  the  wine.    Btiiut  r,  HuriL^. 
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See  AonEEMENT.  140. 
TuovER,  2^2, 254  note. 


BANKRUPTCY, 

I,  Declaration  against  defendants  for  a 
breach  of  duty  as  attorneys  in  n^i  gel- 
tiu|5f  the  befit  price  for  the  e<iuity'of 
redem  pt  i  0  ri  i  n  p  rem  Lacs  o  f  plain  i  iff  i  q- 
trost*,^  to  defend antii  for  sale.  The 
defendants  wc41  knew  that  if  plaintiff 
did  not  obtain  a  reai?onable  price,  the 
bankruptcy  of  plainliJf  would  be  the 
neceBsary  and  intrvi  table  coui^wiuence 
and  tliEit  in  con  frequence  of  defend^ 
anlii'  breach  of  duty  pJainiiff  was 
adjudged  a  bank  nipt.  Plea:  the 
hankruptcv  of  plaintiff  under  the  Art 
of  W\^X  aiid  that  the  cause?  of  artlfia 
pflHSed  ti  t  the  ussipiee.  On  demorrtr : 
IMd.  by  Black  horn,  Melbir,  auil 
Luah,  J.J..'  on  the  authnriiy  of  Ilrdg^ 
ftmi  V.  Sftfari/  Haw  Kep..  I  EiE,.  i^lZu 
that  bankruptry  was  a  irood  defence, 
and  that  the  averment  tbat  defendant* 


INDEX 


knew  that  bankraptcj  woald  ensue 
made  uo  diflereace.  Hannen,  J[., 
doubting  whether  Hodgson  v.  Sidney 
was  not  distinguishable  on  that 
ground.    Morgan  v.  Steble.  228 


BILL  OF  LADING. 

See  Agreement,  203. 
Assignment,  571. 
Bailment,  214 


BOTTOMRY. 

.  A  bottomry  bond  on  a  ship  and  freight 
was  given  by  the  master  for  repairs 
of  the  ship  (already  subject  to  a  mort- 
gage), with  an  agreement  by  the 
bondholder,  the  ship's  agent,  that  if  a 
bill  of  exchange,  drawn  by  the  mas- 
ter upon  the  mortgagee,  should  be 
duly  honored,  the  bond  should  not  be 
enforced.  The  drawee  died  before  the 
bill  was  presented,  and  neither  ad- 
ministration nor  probate  of  his  will 
had  been  taken  out,  when  the  holder 
of  the  bill,  in  ignorance  of  the  death 
of  the  drawee,  presented  the  bill  for 
acceptance : 

Heldt  that  it  was  not  necessary,  in 
order  to  entitle  the  bondholder  to  en- 
force the  bottomry  bond,  that  there 
should  have  been  such  a  dishonor  of 
the  bill  as  might  have  been  necessary 
to  give  a  right  of  action  against  a 
drawee  or  indorsee  of  the  bill,  and  it 
was  sufficient  that  what  was  the  rea- 
sonable course,  for  the  purpose  of 
getting  the  bill  accepted  and  paid, 
should  liave  been  taken,  which,  hav- 
ing regard  to  the  circumstances  of 
the  case,  appeared  to  the  judicial 
committee  to  be  established  ;  and  the 
bond  held  good. 

.  The  bond  on  the  ship  and  freight  was 
made  absolute  on  the  arrival  of  the 
ship  at  Callao,  but  the  bond  also  hy- 

Eothecated  the  freight  to  be  earned 
y  the  ship  from  that  place  to  any 
other  port  or  ports : 

Hdd,  that  the  bond  was  good  pro 
tanto  as  to  the  ship,  but  void  with  re 
spect  to  the  subsequent  freight  earned 
in  the  voyage  from  Callao  to  Eng- 
land. Smith  V.  Bank  New  South 
Wales,  74 

See  Adboraltt,  490. 


BB 

1.  The    plaintiff, 
broker,  contrac 
ant,  a  jobber  on 
for  the  sale  of 
pany.    On  the  i 
ant  gave  in  to  tl 
a  ticket  with  tl 
intended  purchs 
passed  to  nim  bj 
transfer  to  L.  \ 
cuted  by  the  p 
afterwards  disco 
infant,  and  the 
registered.    In  a 
against  the  defei 
nity  against  calls 

Held  (reversin 
Bacon,  V.C),  tha 
having  given  th 
feree  who  was  c 
the  transfer,  was : 
liability,  althougl 
ed  by  the  rules  of 
for  objecting  to  a 
had  expired  befoi 
the  transfer : 

2.  In  sales  of  share 
change  the  ultim 
between  the  vend* 
purchaser's  broke 
vendor  and  the 
on  the  ticket,  wIj 
gether  by  means  < 
therefore,  until  a 
who  is  capable  o: 
who  has  given  aul 
of  his  name,  the 
charged  from  liabi 
Merry  v.  Nichalls. 


BUILD 
See  Negligence, 

0. 


CARRt 

1.  The  plaintiffs,  wh 
contract  to  supply  a 
tary  shoes  to  H.  in  ! 
use  of  the  French  i 
pair,an  unusually  hi ! 
iivered  there  by  the 
1871,  sent  the  shoes  t 
station  at  K.  in  tlm 
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in  the  usual  course  in  the  evening 
of  that  day,  when  they  would  have 
been  accepted  and  paid  for  by  the  con- 
signee ;  and  the  station  master  liad  no- 
tice (which  for  the  purpose  of  the  case 
was  assumed  to  be  notice  to  the  com- 
pany) at  tl\e  time  that  the  plaintiffs 
were  under  a  contract  to  deliver  the 
shoes  by  the  3d,  and  that  unless  they 
were  so  delivered  they  would  be 
thrown  on  their  hands,  but  no  notice 
was  given  to  the  defendants  that  the 
contract  with  H.  was  owing  to  very 
exceptional  circumstances,  not  an  or- 
dinary contract. 

The  shoes  not  arriving  in  London 
until  the  4th,  H.  rejected  them,  and 
the  plaintiffs  were  ultimately  obliged 
to  sell  them  at  a  loss  of  Is  'Sd.  per 
pair,  2«.  9rf.  per  pair  being  the  ordi- 
nary market  value. 

In  an  action  against  the  defendants 
for  their  breach  of  contract,  they  paid 
into  Court  a  sufficient  sum  to  cover 
any  ordinary  loss  occasioned  by  the 
delayed  delivery;  bnt  the  plaintiff's 
further  claimed  2671.  3«.  dd.,  the  dif- 
ference between  the  price  at  which 
they  had  contracted  to  sell  the  shoes 
to  H.  and  the  price  which  they  ulti- 
mately fetched. 

Held,  that  they  were  not  entitled  to 
recover  the  latter  sum,  the  damage 
not  being  the  natural  consequences 
of  the  defendants'  failure  to  perform 
their  contract,  and  the  defendants  not 
having  had  notice  that  the  sale  to  H. 
was  at  an  exceptional  price.  Uorne 
V.  Midway  Mailtoay  Co.  ;  90 

iSs^MASTEB  AND  Sebyaitt;  808,  318 
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CASES    OVERRULED.    REVERSED 
AND  CONSIDERED. 

Bolina,  The,  8  Notes  of  Cases,  210,  ap- 
proved, fe 

Bona/parte,  The^  8  Moore's  Priv.  C.  C, 
459,  followed.  100 

British,  etc.,  v.  Colson,  L.  R.,  G  Exch., 
108,  disapproved.  529 

Burgess  v.  Eve,  2  Eng  Rep.,  379,  n,^ 
proved.  260 

Cherry  v.  Colonial  Bank.  L.  R.  3  Priv. 
C,  24  distinguished.  625 

CoUen  v.  Wright,  8  E.  &  B.,  647,  distin- 
guished. 625 

Dugdale  v.  Robertson,  8  K.  &  J.,  695,  con- 
sidered. 459 

Dunlap  v.  Higgins,  1  H.  L.  Cas.,881  dis- 
cussed. 529 


Fletcher  v.  Rylands,  L.  B.  8  H.  L.,  880, 
followed.  423 

Foley  v.  BumeU,  1  Bro.  Ch.,  274;  1  Ro- 
milly's  Notes  of  Cases,  1 ;  West's 
Chy.  Rep..  287 ;  4  Bro.  ParL  Cas.,  319. 
approved.  45 

Foxwell  V.  Bostvoick,  12  Weekl.  Rep., 
723,  considered.  515 

Frith  V.  Fin^hes,  4  De  Gex  &  J..  509  dis- 
cussed.  571 

Hamburg,  Cargo  of  the,  2  Moore's  Priv. 
0.  (N.S.),  289,  followed.  100 

Hentman  v.  Fryer,  L.  R.,  8  Chy.,  420, 
disapproved.  710 

Hodgson  v.  Sidney,  L.  R.,  1  Excheq.,  813, 
followed.  228 

Jocod,  Case  of  the,  4  Rob.,  245,  com- 
mented on.  74 

King  v.  Cleaveland,  4  De  Gex  &  J.,  477, 
followed.  690 

London,  The,  Br.  &  L.,  82,  approved,  9d 

Mandevitte's  Case,  Coke  Lit.,  266,  con- 
sidered. 436 

Maxted  v.  Paine,  L.  R.,  4  Exch.,  81.  ap- 
proved. 600 

Maxted  v.  Paine,  L.  R.,  4  Ex.,  203,  6 
Excheq.,  133,  discussed.  600 

Mercy  Bocks  v.  Gibbs,  L.  R.,  1 H.  L.,93, 
followed.  344 

Montfiore  v.  Gtiedella,  1  D.  F.  &  J.,  98, 
distinguished.  563 

Palmer  v.  Flower,  1  Eng.  Rep.,  664.di:<i- 
tinguished.  5U7 

Pappa  V.  Ease,  1  Eng.  Rep.,  87,  affirmed. 

375 

People  V.  Clvte,  2  Eng,  Rep.,  743,  nv 
yersed  by  Court  of  Appeals,  Dec  10, 
1872. 

RasfidaU  v.  F&rd,  L.  R.,  2  Eq.,  750,  ap- 
proved. 625 

Rayner  v  Koehler,  ante,  738,  disapprov- 
ed by  the  Mast*^r  of  the  Rolls,  in  Cary 
V.  Hills,  L.  15  Eq.,  79,  to  appear  in 
next  volume  of  Eng.  Rep. 

Rennie  v.  Morris,  1  Eng.  Rep.,  651, 
overruled.  600 

Richardson  v.  Williamson,  L.  R.,  6  Q  B., 
276,  distinguished.  625 

Tarquand  v.  Marshall,  L.  R.,4  Ch.,376, 
approved,  explained.  1 

Taylor  v.  Shafto,  8B.  &  S..  228,  2-17;  16 
L.  T.  Rep.,(N.S.),  205,  considered.  459 

Virgil,  The,  2  W.  Rob.,  205,  approved. 
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CHARGE. 
8u  Legacy,  710. 


CHARTTT. 
See  Wills,  707. 


INDEX. 


CHARTERPARTT. 
8&A  Admibalty,  814,  417. 

CHILDREN. 
See  PREsuMPnoN,  719,  720. 

CODICIL. 
See  Wills,  480,  483. 

COLLISION. 
See  Admiralty,  92. 

COMITY. 
See  Lex  Loci,  499. 

COMPROMISE. 

1.  Where,  by  resolutions  unaer  the 
Bankruptcy  Act,  18(59,  the  creditors 
agreed  to  accept  a  composition  pay- 
ble  by  installments,  and  the  debtor 
made  default  in  payment  of  an  in- 
stallment to  a  creditor : 

Held  (reversing  the  decision  of  the 
register),  that  the  creditor  could 
maintain  an  action  against  tlie  debtor 
for  the  balance  of  the  whole  debt  re- 
maining unpaid,  and  would  not  be  re 
strained  by  the  Court  of  Bankruptcy. 
la  re  Hation.  594 


CONCEALMENT. 

See  Fraud,  859. 

Surety,  259.  272,  note. 


CONSEQUENTIAL  DAMAGES. 
See  Carrier,  390. 


CONSTRUCTION. 

See  Agreement,  379. 
(•onveyance,  291. 
Mines,  281. 
Will,  44. 
Words. 


CON! 

See  Tbovb 

CONV; 

1.  The  plaintiff,  I 
chase  two  adjoin 
sell  one  to  P.,  at 
tion  that  house 
(and  by  him  to  i 
description  beini 
house  now  in  tl 
The  houses  were 
built  up  to  the  foe 
front  of  defendao 
which  adjoined  t 
slight  projection  i 
middle  of  this  wat 
and  a  half  feet  wl 
of  the  doorway  wa 
a'  sliallow  portico 
was  a  window  of  1 
above  that  a  pedii 
cally  placed  on  t 
tion.     Inside  the 
the  two  houses,  ii 
cident  with  the  e 
feet  projection,  v 
with  one  side  of  t 
if  the  party  wall 
in  a  Htraijrht  lin 
feet  eleven  inches 
projection,  which 
portico  and  of  th 
whole  of  one  of  tl 
the  |)()rtico,  woui 
])laintilf' s  side  of  1 
inside,  these  two 
which  IVom  the  < 
be  part  of  defenc 
part  of  the  wall  < 
plaintiff's  house. 
inorpaiDtedthetN 
and  the  whole  of 
were  stucco,  pla 
tion  of  trespass, 
one  pillar,  the  pfl 
thepartottheiKJc 
On  the  above  fat 
power  to  draw  : 
Held  (by   Bla 
J.J. ;  Lush,  J., 
disputed  parts  bt 
iff,  and  did  not  pa 
in  the  occupatiot 


copy 

1.  Then*  is  no  co)); 
advi;rti«ouient, 


wise  of  ajticle»  which,  any  one  may 

sell. 

2.  Where  on  luiliolsterer,  who  had  pub- 
lished an  illustrated  furnishing  guide 
with  engravings  of  the  articles  of  fur- 
niture, which  he  sold,  and  descriptive 
remarks  thereon,  filed  a  bill  to  restrain 
the  defendant,  another  upholsterer, 
from  publishing,  for  the  purposes  of 
his  own  trade,  a  similar  work  in  which 
many  of  the  said  engravings  and  por- 
tions of  the  letterpress  of  the  first  work 
were  alleged  to  be  copied  : 

Held,  that  the  defendant  could  not 
be  restrained  by  injunction  from  so 
copying  the  plaintifiTs  illustrations  oi 
such  part  of  liis  work  as  was  not  origi- 
nal but  merely  descriptive  of  his  stock 
or  of  common  articles  of  furniture  ;  but 
that,  the  defendants  work  being  a 
flagrant  imitation  of  the  plaintiff's,  he 
could  be  allowed  no  costs.  Cobbett  v. 
Woodward.  795 

8.  The  plaintiff,  the  publisher  of  a  work 
which  he  claimed  to  have  originated, 
called  T7ie  Birthday  Scripture  Text 
Book,  consisting  of  a  printed  diary 
interleaved,  with  a  blank  space  op- 
posite each  day  with  a  text  of  Script- 
ure appended,  and  which  was  designed 
as  a  record  of  the  birthdays  of  friends : 
Held,  entitled  to  an  injunction  to 
restrain  the  defendants  from  publish- 
ing and  selling  a  work  subsequent  to 
the  plaintiffs,  called  T/ie  Children' ti 
Birthday  Text  Book,  on  the  ground 
that  it  was  an  infrinpferaent  (»f  the 
plaintiffs  cop;,  right  in  the  title  of  his 
work,  as  well  as  a  colorable  imitation 
of  the  same.    Mack  v.  Fetter.        809 


CORPORATION. 

Bee  DraECTORS,  1,  28  note,  625,  754. 
Specific  Performance,  509. 


COSTS. 
Bee  Admibaltt,  93. 

CREDITOR. 

Bee  CoifpROMTSE,  594. 
Fraud,  650,  695,  701. 
Surety.  208,  ;<07,  note. 


CROSS  REMAINDEB& 

Bee  Estates  Tah^ 
Will,  559. 


D. 


DAMAGES. 

1.  What  are  consequential  and  not  r»> 
coverable,  890. 

Bee  Bankruptcy,  228. 
Carrier,  390. 
Sale,  ^9. 


DEBTOR. 

Bee  CoMPROHiSB,  594. 
Fraud,  695, 701. 


DEEDS. 

Bee  CONYISTANCB,  201. 

DEVISR 

1.  When  divested,  657. 

Bee  Will,  814. 

DIRECTORS. 

1.  Facts  which  may  show  imprudence 
in  the  exercise  of  powers  andoabtedlj 
conferred  upon  directors  will  not  sub- 
ject them  to  personal  responsibility; 
the  imprudence  must  be  so  g^reat  and 
manifest  as  to  amount  to  crana  negli- 
gentia. 

2.  Where  the  directors  to  whom  these 
powers  were  intmsted,  and  who  ex- 
ercised them,  were,  by  the  "Com- 
pany "  which  had  conferred  Uie 
powers,  afterwards  sought  to  be  made 
responsible  for  their  exercise : —  Held, 
that  malfeasance  or  craiaa  negligentia 
ought  to  have  been  distinctly  charged. 

3.  The  bill  being  defective  in  that  re- 
spect :  —  Held,  that  it  could  not  be 
sustained. 

4.  In  a  company  formed  for  the  purchase 
of  a  business  where  the  power  to  make 
the  purchase  was  distinctly  conferred 
on  tlie  directors,  though  the  character 


of  the  businoss  turned  out  to  be  ruin 
ouB.  unlesa  tUat  character  wL'fv 
vxoualy  apparent  when  the  M^ 
was  made,  the  directors  will  no?^ 
personally  responsible  for  making  it 


INDEX. 


'■  Ji^,*'^'^  '^^  *  pro8[jectu8  wag.  in  the 
but  thST"'-  ^'"^  "y  *''«  director! 
ev.-r  .ff     'T'f*""?'  '"  "0  ^^y  what 
comn.n';".'"'  ""*  "=''^'"  of  the  plaintiff 

ntasT.  ?  "  l'»'''=''=«'«  "f  the  buai 
th«  «nr  '='"'»l»'"y  was  formed  lor 
butin^L  '.""■'""'"  "'■  R-rcl'asingthe 
thift  «?■  "?**  ""'*  "<"  >»'l"=''d  to  take 
Xecl'us.'^    -J^Prenousl.issu^^ 

0.   An  ag.„t  (and  the  directors  here  were 

Irn^Z^^T''  '"■  '"*"datories  rh« 
trustees)  U-injr  authorized  to  do  an 
aj=t  ,n  it«elf  imprud.-nt.  and  one  whi^ 
th^  principal  oujil,t  not,  as  a  matter 

rr£7's«"  "-as! 

7.  Tliree  directors  of  a  railwar.comBanv 
<'I>«ned,  on  behalf  of  the  comwinv  an 
account  with  a  bank,  and  8e"?a?eite? 
Biffued  by  the  three  as  director  r^ 
•luesting  the  bank  to  hom^cK 
signed  by  two  of  the  director  and 
countersigned  by  the  secretar?  The 
account  having  been  largelV  over 
drawn  by  means  of  such  cht4s  the 

\erea  judorment  in  1805,  and  isfliif.fi  „« 

Jll'^^i^f^^^l'^/lebt.the  hanl  filed  a  bm 

to  m.d.0  the  directors  personally  liable 

yjrid  (reverBiuo;  tlie  decision  of  Ba 

^f>'^.y^).tlmt  the  letter  did  not  make 
the   directors   personally   responsTble 
Or  the  debt,  for  that,  assuming  the  let! 
tvr  to  contain  a  representation  that  ht 
^  irectors  had  power  to  overdraw  the 
:iccount.  an'  such  representation  to  be 
<'rroneous,  this  was  not  a  misrepresent 
Htionot  fact  which  tl;e  persons  {nakin^ 
It  won-  bound  to  make  .^orxl.  but  only 
H  nu.siaken  representation  of  the  law  • 
'    "';;,; "!"rr"^'  ^^^^^  ^•^^•'^  ^^^t  had  been 
s.id.  a  talMo  representation  as  the  di- 
nrtors  were  bound  to  make  ffood.  the 
.n^  vyouM  liaye  hud  no  claim  M^rainst 
•em    K,„ce  it  luvi  J>een  able  to  en 
torce  tii...  sam..  r^av^clies  a-.Inst  the 
;.n,>^as  if  the  representation!:^ 

a  Scmbie,  that  tlie  letterdid  nr)t  invoUv 
any  representation  that  the  dinctorh 


liad  any  other  F 
powers  of  direc 


9.  In  1864  a  neg. 
tween  the  com 
to  the  company 
overdrawn  accci 
1S()4,  the  bank 
secretary  of  thi 
rected  to  applv 
of  at  least  £30,(1 1 
ference  shares  i : 
mjselfand  J.  a! 
bank  as  collate  • 
to  request  that  - 
ures  are  to  be  tn  : 
names,  you  ud 
when  you  are    i 
them."    The  set 
directors  assent  . 
liim  to  allot  th 
manager  and  J 
security.     In  th. 
company  having 
of  the  preferenci 
wrote,  "  I  am  n  - 
the  shares  and 
your  letter  in  y<  i 
lateral  security 
pose,  as  the  cour 
such  cases,  to  r.  \ 
the  names  of  tv   i 
the  company,  wh 
ier  of  tliem"  to  y   i 
mutual  undoi-stfl    i 
,      to  be  lu'ld  by  y( 
security  for  the  d    i 
The   manacrer  r( 
prepared  to  accei 
benturesascollat    ; 
your  disposal  of     I 
shares  were  accoi 
of  the  directors, 
them  to  the  bank      i 
and  debentures  g 
dirtjctors,  which  ^     i 
terred.     Nothing 
shares,  and  the  co     i 
m  a  position  les. 
bentures. 

J/filfi  (roversinfl     i 
C''>«,V.C.),thatthe     , 
did  not  make  the      i 
iJaole,  and  that, 
of  the  corresponr 
had  not  made  any 
tlie  shares  and  do 
and  fully  paid  up 
iire'^,  but  the  natu 
was  only  that  the 
iires  should  i)e  p] 
trol  of  the  bank, 
we'(?   taken    up   1 


moDftj  paid  for  tbera  mUBt  crim©  to  the 
hat^Ui^  ui  iliH  bank.  Beatiie  y.  Lord 
Kbury.  625 

10.  It  is  not  a  mere  can^^ni  of  English 
in li Die! pal  liiiw,  but  a  ^^rt^at  and  broad 
|iirm(:i[jle,  w]iicli  tiiuBt  be  takt^n  (in  the 
nb?k*Tice  tvf  proof  tn  tho  coiurftry)  as 
imrt  of  aoy  ^iven  svattni  of  jurisprQ- 
dfiice,  that  tho  governitijif  body  of  a 
corporation  which  is  a  tradinff  ]>art~ 
ntirabip  —  that  is  to  say,  the  ultimate 
auUiority  withiu  the  Bocinty  Itself — 
cannot,  in  general,  ub»  the  fiioda  of 
the  com iw unity  for  any  purpose  other 
ibun  those  for  which  they  were  con- 
tributed. The  refore  t  h  e  s jx-cial  pti  wers 
given  to  such  ultiniato  atiihority  — 
whether  it  be  the  directora.ora  gtineral 
ctiiincih  or  a  majority  at  a  ireneral 
meeiinj;^,  by  the  statutes  or  other  a>n- 
stltuent  d4)Cumeuts  of  the  as^iX^iaLion 
(howt^ver  ab&ilute  in  termii)  —  vivf)  ah 

%wayB  to  be  conHtriied  as  gubject  to  a 
paramount  and  inhei'ent  resinction 
that  tliey  are  to  be  exercised  in  sub- 
ject ton  to  the  special  purposes  of  the 
original  bond  of  association. 

11.  English  dirt^tora  of  a  forei|^n  rail- 
way company ,  which  was  p object  to 
Tarkiab  law  (tts  to  which  there  was  no 
evidencfj  betore  the  <'ourt),  were  re- 
strained frnm  applying  the  fundu  of 
thft  company  in  the  further  payment 
of  the  coat  a  of  a  prosecution  for  libel 
brouglit  by  them  against  a  person 
who  had  acted  as  sei:rt^lary  to  a  c^>m- 
mitter-  of  tlie  eomisany  ;  but  were  notj 
under  the  ci re um stances  of  the  case, 
ordert^d  to  repay  the  timoiint  of  certain 
of  the  ooRts  already  so  Baliafied  by 
them.    Pitkering  v.  StepMnwn.    754 


DISCRETION. 
See  DmECTORS,  1,  38  noU. 

DIVORCE. 

1*  A  wife  having  charged  her  linsband 
with  cruelty  by  the  communTcation  of 
disease,  and  alV>  by  pt^rsonal  violence, 
the  Conn  found,  on  the  evidence,  tliat 
the  charge  ot'comniunicaiion  of  disease 
waa  not  proved,  and  that  the  charge 
of  personal  viohmc©  was  ]iroved.  On 
the  application  of  the  husband,  a  rule 
for  ibe  ndieurlnsr  f>f  the  iiN^ue  which 
had  bet^n  fmind  ntrnin^i  biiu  wjih  inn  ii' 
abaulute,  uu  tlie  ground  of  siir[iris:'  : 


but  the  rehearing  was  ordered  to  be 
confined  to  the  chargti  of  personal  vio- 
lence, and  not  to  extend  to  the  charge 
of  infection.  Lu  v.  Lte,  484, 

See  Majuiied  Womax,  8<>L 


E, 


EJECTMENT. 

1,  Tlie  eervice  of  a  notice  to  qtiit  xnade 
at  the  house  of  the  tenant  upon  a  per- 
son whose  duty  it  would  be  lo  delirt^r 
the  notice  to  the  tenant,  ia  suflicieat 
to  anstain  ejectments  although  in  fi4rt 
the  notice  was  never  delivered  to  the 
tenant. 

The  presutnption  in  snch  cases  is 
that  it  did  reach  the  tenant  himself. 

In  s;uch  a  case  the  question  la  nnt 
whether  the  servant  performed  hia 
duty  in  delivering  it  to  hie  maater,  bat 
whether  tbe  surv'ant  was  to  be  con- 
sidered  as  the  agent  of  the  ma«ter  to 
receive  the  notice.  If  he  was^  ih« 
service  of  the  notice  will  effect aally 
hind  the  master. 

Per  Thb  I^rd  Ckakcelx^k  (l^id 
UatJierhy ):  —  The  fact  that  the  agent 
who  received  the  notice  destroyed  it 
would  li  her  Site  eutirely  the  [jtjr^m  who 
deliTer<?d  the  notice,  but  would  not 
liberate  the  person  whose  agent  had 
received  and  destroyed  it. 

Per  Lord  WisTBURYi^Whers 
th^re  has  be^^n  Hot  vice  of  a  notice  t^ 
quit  left  at  the  tenant's  housf?  with  a 
servant  of  the  tenant,  such  a  fact  ia 
more  than  presumptive  evidence  of  a 
service  on  t  he  t^ena  n  I.  Th  e  I  and  lord^S 
Tight  would  otherwise  be  controlled 
by  something  to  which  the  landlord 
was  an  utter  stranger. 

Per  Lonu  Westbukt  -.-^  But  evea 
if  only  prcsumjitive  evidence  of  the 
service,  the  evidence  to  rebut  it  mnst 
be  proof  of  the  fact  that  the  notice  did 
not  come  to  the  knowledge  of  the 
tenant  at  alh 

%  T  lived  in  a  house  where  his  two 
sons  and  his  daughter  also  resided. 
T  was  inibi^ib'.  The  hou?*?  wjis 
managed  by  Ii  is  daughter,  the  farm  in  jj 
busines>a  l/v  hia  two  sons.  A  ncktiitj 
to  quit,  addressed  to  the  father,  wii 
Slaved  at  the  house  i>y  delivery  lo  the 
dsuijTht(*r.  She  put  ft  on  ihe  dte«*?r 
ill  vlii-  kilchtrn,  and  afterwards  homt 


INDEX. 


857 


it.  One  of  the  sons  knew  of  its  ex- 
istence, but  'was  not  shown  to  have 
known  its  exact  terms,  though  lie  was 
aware  of  its  nature : 

Held^  that  this  was  a  service  suffi- 
cient to  entitle  the  landlord  to  main- 
tain ejectment  against  the  father. 
TanJiam  v.  NichoUon,  154 


EQUITY 

See  Insukance,  Lipb,  824. 

Specific  Performance,  509 


ESTATE  TAIL. 
See  Will,  44, 486, 690.  704, 748,  814. 

ESTOPPEL. 

See  Executors  xjstd  Administrators, 
811,820. 
Former  Suit,  380,  390  note. 
Specific  Performance,  654. 

EVIDENCE. 
See  Libel,  194. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  A  hill  hy  a  creditor  to  administer  the 
estate  of  a  testator  alleged  that  the 
testator  by  his  will  gave  to  his  wife, 
the  defendant,  the  use  for  her  life  of 
half  his  estate,  and  appointed  her 
guardian  of  his  children  ;  that  admin- 
istration with  the  will  annexed  had 
been  granted  to  the  defendant,  wlio 
was  **  the  only  legal  personal  repre- 
sentative and  also  heir  of  the  undis- 
posed uf  moveables  and  immoveables," 
and  that  she  had  received  and  entered 
into  possession  of  all  the  real  and  per- 
sonal estate  of  the  deceased  : 

Plea,  that  the  defendant  was  not, 
nor  had  ever  been,  administratrix  with 
will  annexed  or  legal  personal  repre- 
sentative of  the  deceased. 

Held,  that  if  the  defendant  was  not 
administratrix,  she  was  executrix  de 
eon  tort,  and  the  bill  could  be  8us> 
taincd.  Plea  ordered  to  stand  for  an 
answer,  with  liberty  to  except,  liny- 
ner  v.  KoefiUsr.  733 

3  Eng.  Rep.1  108^ 


2.  A  power  of  sale  given  by  a  testator  to 
his  executors  or  administrators  may  be 
exercised  by  an  administrator  r/ura;}  to 
tninore  atate.    Monsell  v.  Armstrong. 

803 

3.  In  a  creditors'  suit  for  administration 
of  the  real  and  personal  estate  of  a  tes- 
tator, a  judgment  recovered  against 
the  executors  (who  were  also  trustees 
of  the  real  estate)  held  to  heprimd  facie 
evidence  of  a  debt  as  against  the  per- 
sons interested  in  the  real  estate  ;  but 
they  were  to  be  at  liberty  to  adduce 
rebutting  evidence.  Haroey  v.  WUde, 

811 

4.  Earls  A.  B.  and  C.  being  successive 
tenants  in  tail  of  property  held  under 
an  inalienable  Parliamentary  title,  and 
B  having,  after  the  death  of  A,  entered 
into  possession  of  the  entailed  estates, 
and,  together  with  them,  of  certain 
leaseholds  iormerly  in  the  possession 
of  A,  the  executois  of  A,  brought  an 
action  of  ejectment  against  B,  to  re- 
cover possession  of  the  leaseholds  as 
part  of  A's  estate.  B,  having  died 
before  trial  of  the  action,  another  ac- 
tion was  brought  against  C,  the  sue 
cessor  in  title.  C  who  was  also 
executor  of  B.  compromised  the  action 
on  terms  of  giving  judgment  and  buy- 
ing the  leaseholds  at  a  certain  price, 
with  a  further  stipulation  that  £4000 
should  be  allowed  as  a  debt  from  B's 
estate  in  respect  of  rents  received  by 
B.  Before  the  compromise  a  credi  tor's 
suit  was  instituted  and  a  decree  made 
for  the  administration  of  B's  estate 
which  was  insolvent.  On  a  summons 
by  A's  executor  to  prove  against  B's 
estate  for  the  amount  of  rents  actually, 
received  by  him : 

Held,  that  the  judgment  given  in 
the  action  against  C  was  not  evidence 
of  wrongful  possession  by  B,  which 
could  serve  as  a  foundation  for  the 
claim,  and  that  the  admission  by  the 
executor  as  to  mesne  profits  in  the 
compromise  was  inoperative,  being 
made  after  the  decree.  Talbot  v  Earl 
of  Shrewebury.  820 

5.  When  personally  liable.  744, 747  note. 

See  Gift,  715, 718. 


EXTINGUISHMENT. 
See  Former  Suit,  883,  890,  note. 


p. 

FOREIGN  GOVERNMENT. 

See  Lex  Loci,  499. 

FORMER  SUIT. 

1.  A  jadgmeDt  in  an  action  against  one 
of  several  joint  tortfeasors  is  a  bar  to 
an  action  against  tlie  others  for  the 
same  cause,  although  such  judgment 
remains  unsatisfied.  Brin»mead  v. 
Harrison,  383,  890  7wte. 

See  Executors  and  Ao  nMsiRATORS 
811,820  note. 
Insurance,  Life,  824. 

FRAUD. 

1.  Where  a  father  was,  by  his  marriage 
settlement,  empowered  to  divide  at  dis- 
cretion the  funds  in  which  the  children 
had  an  expectant  interest : 

Held,  that  he  could  not  deal  or  ne- 
gotiate with  them  in  executing  the 
power. 

Per  The  Lord  Chancellor:  A 
parent  in  such  a  case  purchasing  the 
interests  of  tlie  children,  one  of  them 
being  only  eighteen  years  of  age,  is  a 
transaction  wholly  inconsistent  with 
that  i)rotecti<)n  which  the  law  of  every 
civilized  country  affords  to  children  ; 
and  would  not  be  permitted  without 
the  fullest  evidence  of  an  iutention  au- 
thorizing it. 

2.  Heid,  reversing  the  decree  below, 
that  releases  or  discharsfes  granted  by 
the  children  to  the  father,  in  consid- 
eration of  money  payments  made  by 
him,  formed  no  bar  to  their  subsequent 
claims  under  the  settlement, — such  re- 
leases or  discharges  notwithstanding. 

3.  A  Power  may  be  executed  tcithout  any 

Express  Reference  to  it. 

Per  Lord  Chelmsford  :  The  donee 
of  a  power  may  execute  it  without  re- 
ferring to  it,  and  without  taking  the 
slightest  notice  of  it,  provided  the  in- 
tention to  execute  the  power  really 
appears. 
Appfdntments  pro  tanto. 

The  power  may  be  exercised  from 
time  to  time  by  several  ap}wintment8, 
to  suit  convenience  and  promote  ad- 
vantage, as  exigencies  arise,  or  as  ex- 
pediency may  suggest. 


Per  Lord  Wkstburt  :  Some  of  the 
learned  judges  of  the  Court  below  seem 
to  have  thought  that  the  power  re- 
quired an  execution  unoflatu,  once  for 
all.  If  that  were  so,  no  appointment 
to  a  child,  though  settled  in  life,  could 
take  place  until  all  the  other  children, 
objects  of  the  power,  had  attained 
maturity. 
Special  Judgment. 

Per  Lord  Westbury  :  I  am  desir- 
ous that  we  should  dispose  of  this  case, 
so  as  not  to  leave  any  door  ajar  thai 
may  be  pushed  open  for  further  liti- 
gation Gunninffhame  v.  AnMruther. 
169,  186,  noU. 

4.  A  voluntary  settlement  whereby  the 
settler  takes  the  bulk  of  his  property 
out  of  the  reach  of  his  creditors,  shortly 
before  engaging  in  trade  of  a  hazard- 
ous character,  may  be  set  aside  in  a 
suit  on  behalf  of  creditors  who  became 
such  after  the  settlement,  though  there 
are  no  creditors  whose  deht.t  ar<»*?e  be- 
fore the  date  of  the  settlement,  and 
though  when  the  settlement  was  made 
it  was  doubtful  whether  the  arrange- 
ments under  which  the  settler  was  to 
engage  in  the  business  would  uke 
effect. 

5.  Where  a  voluntary  settlement  ismade 
on  the  eve  of  the  settler  en^raginjr  in 
trade  the  burden  renis  ujwn  him  of 
showing  that  he  was  in  a  position  to 
make  it. 

6.  In  order  to  set  aside  a  voluntary  settle- 
ment as  being  void  as  against  credit«r8, 
it  is  not  necessary  to  show  tliat  the  set- 
tier  contemplated  becoming  actually 
indebted.  It  is  suffcient  if  he  amtem- 
plated  a  state  of  things  which  might 
result  in  bankruptcy  or  inwjlvency. 

7.  A  debtor  is  not  entitled  to  set  up,  afl 
a  defence  to  a  suit  to  set  aside  a  vol- 
untary settlement,  a  release  contained 
in  an  inspectorship  deed  by  which  he 
vested  all  his  property  in  the  inspect- 
ors, the  settlement  or  the  existence 
of  the  property  com])rist-d  in  it  not 
having  been  disclosed  at  the  time  the 
insp)ectorship  deed  was  executed. 
Ma4:kay  v.  Douglas.  659 

8.  A  distribution  by  a  debtor,  when  in 
a  weak  state  df  mind  and  Ixxiy,  of  the 
whole  of  his  property  among  hischild- 
ren,  partly  in  consideration  of  annui- 
ties for  his  life,  partly  by  volunury 
settlement,  and  partly  by  pecuniary 
gias. 
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^(0{(2Yoid  asa^nstcreditora  under 
the  18  Eliz.  c.  5.  the  Coart  beinj^  satis- 
fied, on  the  evidence,  that  the  children 
were  aware  at  the  time  that  the  credit- 
or s  claims  would  be  defeated,  though 
it  did  not  appear  that  the  debtor  had 
any  such  intention.    Gomiih  v  Clark. 

695 

.  In  the  absence  of  actual  intent  to 
defeat,  delay,  or  hinder  creditors,  a  vol- 
untary settlement,  made  by  a  settler 
in  embarrassed  circumstances,  bat  hav- 
ing property  not  included  in  the  settle- 
ment ample  for  payment  of  the  debts 
owing  by  him  at  the  time  of  making  it, 
may  be  supported  against  creditors, 
although  debts  due  at  the  date  of  the 
settlement  may  to  a  considerable 
amount  remain  unpaid.  Kent  v.  Riley. 

701 

See  DiRBCTORS,  1, 28  note,  625 
Settlement,  788. 
Surety,  259, 272  note. 
Trade  Mark,  588. 
Vendor  &  Purchaser,  674. 
Freight. 
Bottomry,  74 


GIFT. 

.  A  wife  being  executrix  of  her  father 
paid  the  moneys  she  received  into  a 
bank  in  her  own  name  as  sach  execu- 
trix. The  husband,  it  was  alleged, 
sometimes  paid  in  money  to  this  ac 
count,  and  the  wife  paid  checks  to  her 
husband's  creditors.  The  account  re- 
mained for  six  years,  when  the  hus- 
band died,  and  the  wife  died  shortly 
afterwards : 

Held,  that  if  the  money,  or  any  part 
of  it,  belonged  to  the  husband,  he  had 
shown  an  intention  of  making  a  gift 
of  it  to  his  wife,  and  it  constituted  part 
of  her  estate  at  the  husband's  death. 
Lloyd  V.  Pughe.  715, 718  note. 


GUARDIAN. 
See  Agrbsmbnt,  184. 

GUARANTY. 
See  Surety,  259, 272  noU. 


HEIRS. 

1.  When  estopped  by  judgment  against 
executor.  811, 820 


HOTCHPOT. 
See^WiLL,  568. 

HUSBAND  AND  WIFE 

See  Gift,  715,  718  nots. 
Legacy.  772. 
Married  Women. 
Wills,  112, 184  no<« 


INEVITABLE  ACCIDENT. 
See  ADMiRAi;rY,  92 

INFANT. 

The  court  has  jurisdiction  to  charge 
reversionary  property  of  infants  with 
money  required  for  their  maintenance, 
even  'where  some  of  the  infanta  for 
whose  l^eneftt  the  money  is  raised  may 
no^  ultimately  become  entitled  in  pos- 
session to  the  property  cliarged.  A 
security  for  this  purpose  approved, 
with  a  provision  for  restoring  the 
money  by  means  of  an  insurance 
against  the  contingency.  Demtt  v. 
Palin.  728,  725  noU 

See  Broker,  600,  621  noU. 

Executors  and  Administrators, 

803. 
Stooksolders,  818. 

INJUNCTION. 

See  Compromise,  594. 
Copyright,  795, 809. 
Mines,  574. 

Trade  Mark,  776.  838. 
Waste,  568. 
Words,  574. 


INSURANCE,  LIFR 

X.  A  bill  liHvin^  bo^m  filled  bv  nn  in- 
siiraTice  cuinpnny  to  cancel  ft  life  fMilicj 
as  olituincd  by  uiisreprrHeniation,  a 
motion  waRiQiidc?  to  n^straiu  an  action 
Ujxm  the  policy  wbicli  was  commonccd 
immetliattjly  Qfter  tlu;  filing  of  tbo 
bill: 

lit'UL  tbat  tliia  Court  bad  c<iniplcte 
iiirisdictlonj  but  tbsit  tlie  quo&lion 
would  be  imyTe  suitably  tried  botbr© 
A  jury;  and  motion  retuat^  accord- 
injfly.    Hoam  v,  Bremridffe,         82^ 


INSURANCE,  MARINE, 

1.  Df^fBntJftnts  underwrote  a  policy  of  in- 
auranw  for  1000/.  declared  to  lie  u|»on 
ciir^*,  bein;^  a  rc-iii&urauc«  subject  to 
all  clauseB  and  conditions  of  tbe  ori- 
jifinu]  p<iliey,  d  tbi^  ship  JJat/hrrfik,  at 
and  fftnu  any  pirt  <3r  ]xms  in  any 
order  on  tlie  weet  cii&Bt  of  Africa  to 
the  veJ^&eTtJ  jxjrt  of  diB<?knrj^e  in  the 
United  Kingdom  i  tbo  inBumnee  '*  Uj 
coniinenee  from  tbo  loadin^j  of  tbe 
Ifoodtt  at  ati  above.*'  By  tbe  ori urinal 
l>olicy  tbe  in^aratice  was  for  IQOlH. 
apou  tbe  cargo  valued  at  Q^dQl.  ol'tbt^ 
veascl  Dayhr^^ak,  at  and  from  Liver- 
|>ool  to  any  jKirts  in  any  onicr  back- 
waris  atid  forwards  ou  tbe  coast  of 
Afric^v,  and  tlience  luack  to  a  jxirt  of 
di?*c:luir^e  in  tbti  United  Kinp-dom  ; 
witb  leave  to  increase  the  val  nation 
of  tlie  car  fro  on  the  liomewartl  voy^ 
a^e ;  outward  carjro  to  be  considered 
homeward  interest  twenty  Tour  hnurci 
after  ber  arrival  at  ber  fir^t  |Hjrt  of 
diecbar^e.  Goods,  shipped  at  Liver- 
|jool,wtT(^  lost  by  jwrils  i Insured  against 
more  1 1 1 an  t we ri ty -ii > u rs  ho u  r»  a f t e r  t h a 
veawel  bad  arriv*.-d  at  ber  lir^t  \^n  of 
discharire  on  tbe  coast  oF  ,\frica  v 

Hdff,  thai  tbe  clau^  of  the  jiolicy  de- 
clared upon,  tbat  tbe  insurance  vi&Ato 
commence  vtn  the  loading  of  tbt*  pooda 
at  aa  above,  vik.,  a  port  on  tbo  cjoaat 
of  Africa,  must  be  taken  as  qualified 
by  the  claoEHi  in  the  ori urinal  policy, 
tbat  ontwanl  carp-o  uas  to  be  con 
sid  ered  hi  une wa  r^  i  i  nt  e  reat  t  vv(*u  ty -fo  u  r 
hoars  alter  the  ship's  arrival  .at  ber 
first  port  of  discharjre :  and  that  tbe 
policy  bad  therefore  attached.  Joyc6 
V.  Realm  itiHtirance  GV.  XJO^ 

2-  The  plain tiffa  caused  tlmms'lires  to  be 
insured  witb  tbe  defi'ndnnts,  "  lost  or 
not  lost  J  n  50W  >  nfK>n  the  frelc-ht  paya- 
ble to  tkem  in  respect  of  this  piesient 


v^oyag^e  to  be  performed  by  the  Tcsael 
Napier  from  Bakers  Island  to  a  port 
of  discharge  In  tbe  United  Kingdom, 
tbe  insurance  on  the  said  freight  be- 
ginning fn>rn  the  lom^iuj^  of  the  Sftid 
veesijl.  BeinjT  a  reinsurance  to  be  paid 
as  on  orininfti  l»"licy,"  Tbe  plainiiffii 
had  underwritten  a  policy  on  char- 
tered freight  i>f  acJir^ro  of  ^uano.  fn>tn 
Baker's  Inland,  while  thero,  and  theace 
to  a  p>rt  in  England.  The  vessel  ir 
Hvtxi  at  Baker's  Island,  and  had  taken 
in  two-tbirds  of  hercargi>,  a  full  cargo 
bein^  ready,  when  she  was  wreckMi. 
Tbe  pi aintifia,  having  paid  u^>on  a  laial 
Joss,  soutrht  to  recover  it  from  defend- 
ants : 

Hdd^  tbat  tbe  risk  bad  not  attached. 

By  Blackburn,  J.,  on  the  jrronud 
that  tbe  clause,  *'  tiic  infturancf  on  tb^^ 
aaiil  froi;iht  be^finninir  fn^m  tbe  load- 
ing of  the  ^id  vi^sBel."  did  nr/t  eiiend 
tbe  insurance  ijeyuud  tbe  rather  part, 
"  from  Baker's  island/'  bat  only 
si  Lowed  tbat  defendants  did  not  mtcud 
to  be  liable  Tinle^ss  tbe  gorida  wtre  on 
board. 

By  Mellor  and  Lush,  J  J.,  on  tbe 
prrouod,  that  tbe  latter  w^^rds  did  ei- 
teij d  the  p re  v ii  ms*  cl auK«  an d  mad e  i  lie 
riwk  begin  cnrlier^  but  that  *^  frMm  llit? 
b>adin(f '*  nn  ant  from  the  c^impleiifta 
of  the  blading.  JoneM  v.  J^rptfute 
MaHhe  Insurance  Co.  2Ti 

3.  A  cargo  of  rye  was  insured  for  4l60f. 
frt>tn  Taganro|7  to  Bremen.  The 
policy  contained  tbe  vm\m\  memora> 
dum.  "corn,  &c.,  are  warranted  frw 
from  average  onb-ss  gf  n<  ral  or  ih^ 
ship  be  stranded  "  &c.,  and  in  ibemir- 
gin  weiT^  lbe  folbiwin^  ronditions,^ 
**  To  pay  general  avhrage  as  ]ier  for- 
eign statement*  if  so  made  up.  War- 
ranted free  fmm  imrticnlar  uverape 
unless  tbe  ship  or  craft  be  wtniuded, 
gfunk^  or  burnt :  but  ibis  warranty  not 
to  exonerate  tlit;  nnih^rvvritef  from  the 
liaiiility  to  ]tay  any  pjjecial  charges 
for  mats.  wari4ious^ing.  frjrwardin^.  tir 
otberwise,  if  inenrn^t  as  \rrll  iu*  jiar' 
tial  ioss  a  ri  til  rig  from  tninsbipiaeai. 
Warranted  fri^  friJin  capture  and 
seizure  and  tbe  consequence  ol  any 
attempt  tber^nit." 

After  leaving  Tag»>nrog,  the  vpsid 
encountcTi'd  |jever«!  wt^atlietj  and  wis 
comT>elled  t*>  put  into  fa » vera  I  iLw-rtsfor 
repair,  at  eJicb  of  which  tbe  ca]ita[a» 
in  order  ti  ■  roable  bim  to  obtain  fufld* 
to  put  ber  in  a  c^mdirion  to  cnntinutf 
her  voyajjre^  gavp  a  bottoniry  bund  oa 
ship,  frci^fht  and  carg^^theaggiegiio 


of  whictt  with  interest,  on  the  arrival 
of  the  8U.p  ai  i!r«m«n.  aiiiounted  to 

unable  to  dis<-.lmr»re  tliis  obligation 
the  oonBiflrn««  oi  the  carpo.  in  order' 
to^  obtain  delivn-y  then.^f;,«a.rt: 

On  the  3d  of  August.  1868.  a  state- 
ment was  prepared  by  .n VveJ^S 
stater  in  Bremen,  in  which  the  1^ 
ansmff  uiK^n  the  bottomry  bonds  wS 

!fS?/  Sr^.V!,^  car^^o.as  folJows:- 
1088^.   14*.  Ud.  as  falling  upon  the 
^rjro.and  1185^.  n,.  „p?„  ^^JJ^^  ' 
and  freisrht.     Tlie  captain  l>ein^  un^  . 
HSlf  1^7  or  Kive  securltj  t^r  the 
frliltHt.'''"^'^^^'^^  upon  ship  and 
irei^ht  the  vessel  was  sold  under  an 
order  of  the  tribunal  of  commer^'  Tt 
Jiremen,  and  produced  729^.  10*.  2d 
leaym^  a  balance  due  to  the  holders' 
of  the  bonds  (the  1088/.  Us.  lid   hly. 
inor  been  paid)  of  663/.  2^.  10^.    6n  the 
^do    October  a  "further  or  suppl^ 
niental  averuore  statement "  was  made 
Oj  the  ayera«-e  stater,  in  which  the 
last  mentioned  sum  was  stated  as"  the 
amount  whidi  the  cargo  had  to  pay  as 
addjtional    bottomry    debt"    tS    the 
holders  of  the  bonds.     These  "  ave 
ra^e  statements  "  were  (upon  a  special 
case  admitted  to  beaccur!ate,  anS 
njctly  made  up  in  accordance  with  the 
law  in  force  in  Bremen  ;"  and  it  was 
further  admitted  that  "  ^uch  a  losT^s 

iZ^f  \"'^^'' asa^eneralaverage 
loss  and  not  as  a  particular  average 

hn^^A^L  Vi'**  *^®  underwriters  were 
bound  bytheaverapre  statements  so 
made,  and  consequently  that  the  as- 

mi.2s.l0d.     ffarrisY.Scaramanga. 
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JOINT  TENANCY. 
See  Will,  436 

JURISDICTION. 

See  Lex  Loci,  499 

Specific  Peiifokmance,  509 


LACHES. 
See  Agreement,  146 

SETTI.E.>f  ENT,  783 
(  SoTRETY,  298,  807  note. 

I         LANDLORD  AND  TENANT. 

^LE.V8E,873,3'^5  7k?«tf. 
Negligence,  2o4,  359  note, 

LAW. 
See  wsuRANCB,  Life. 

LEASE 

^ltn«l^pP''^^°^"'  in  trade,  were  as- 
signees of  a  lease  which  containMa 
covenant  by  the  lessee  for  himse?f  and 
ys  a^Hi^ns,  that  he  would  nTne  the' 
should  his  executors,  administrator 
or  assijrns,  assign  the  demised  n^' 
mises  without  tlTe  consent  i^  writL« 
of  the  lessor.     On  tlie  dissolution  of 

ttes?/;^';!.':''^''  A  ^^^^"^^  ^"hiBin 

^M      "®  premises  to  B : 
p.    7    '  a    breach   of   the  covenant 
Varlei/  v-  Goppard.         372, 375  ^?1- 

See  MiNEg,  458. 

LEGACY. 

'th!'pi®^  PJ^r^"^  decision,  even  of 
the  Court  of  Appeal,  is  clearly  basS 
3  k  ^  ^'^apprehension,  the  Cou^t 
not  bound  to  follow  it. 

^'itJ^T^-  ""^l  ^^"^  »  pecuniary 
Isffacy  devise-i  his  real  estate  to  othm 

nfth' v"V^^^^^^««'  notcharS 
It  with  his  debts.     There  beinff  a  de 

of  debTs ''  ^^"^'^^^  '^'^"^  ^-  ^^y^^^i 

boK^c^^rLtr^^^ 

I  '■  "k^^^T  f'"'^  **>  *'"««  of  Ws  sons 
I  Thomas  John,  and  Peter,  leR»cie8  of 
foOO  each,  and  to  his  dauffhteTjafS) 
?"i<l''ert«'i  that  neither  onLl^i 
to  whom  ho  should  h«  ve  ad  vanc^Tn^ 
Bum,  of  money  i„  Uis  lifetime';:ho*„lJ 


ooz 


1MD1L3L 


be  entitled  to  r.^ctiive  liin  (vaitl  legacy 
of  £oOO  \vitUL>ut  hriiijziu^  aucU  sums 
into  liotchpui.  Tlit^  rasid^H^  nf  lii^  pro- 
perty h*^  tljvidprl  tKJtiveeii  liis  four 
sons,  Cliarlt^s,  Thomas,  John,  and 
Peter ^  and  liie  daujjf}it<^r.  Tbti  tL*s*tatJ»r 
had  lulvaiicLid  to  Cliarli33^  rit,  diffutynt 
pcriodfl  bHtbre  the  date  uf  ilia  will. 
£500,  £l7lKaa:i  £^18,  and  to  Thomas, 
after  the  datu  uf  hU  vril^  £500  and 
£380. 

Held,  that  the  advances  to  Cliarles 
should  noi  bo  taki^n  into  acpount 
a^ainfst  him,  hut  that  tho  £500  to 
Thomas  was  a  satisfurtion  of  hia  le- 
gacy, and  the  £:iSO,  bein^f  advanryd 
after  ilio  daiu  tif  tbu  wUl,  must  Iw  de- 
ducted thiin  Ins  sharti  of  the  rfflidno. 
Lire  Fen^'ic/S^  Kffiatr^  7U 

4.  Tt  statfir  jravp,  by  will,  thu  rt^idne  rjf 
his  C'STjite  tf>  tmslotis  to  pnyand  trutia- 
fer  tlit^  SMiiue  nnto  s^i'Vi^n  iQ^atet-j* 
named,  in  e^iual  shaivs  as  t^tnaot'^  in 
commoij,  and  iht^ir  rLfst^ctivo  exe- 
cutor, adniiajeitratoris.  and  assigns,  to 
whom  hu  !>f:qtitjat]jed  tiiet^iiint!  at^coptL 
in^ly ;  and  \m  declamd  tliat  aucb 
sharos  Bboald  Ih3  vente+d  iotcrtsts  in 
each  h*;3fatL^  iuiiueLliattdj  uix>n  the 
execution  i1i(*rt!or,  antl  thai  tho  sliarfia 
of  tlu^  marri^v^d  womt^n  should  Im  for 
their  i^ij^mrate  u?e : 

Held,  tvn  demurrer,  that  tho  aharw 
of  one  of  the  le^atetja,  a  marriod 
woman,  vvbo  di»^  aft^t  tht^  dattioFiUe 
will  but  before  the  testator,  did  not 
belong-  til  her  Iinsband,  her  l«ffal  tier- 
sonal  re|ire.st;titativo,  but  that  it  had 
lapsed.    IlroiDofi  v.  Hopti.  773 


6.  When  divested. 


557 


8€§  Wills,  720,  814 

LETTER. 
S6&  AGREEMJirrr,  539. 

LES  LOGL 

1.  Whert'  a  forciprn  iroireniTU?ut  has 
made  a  coiiiraLi  in  this  country,  and 
has  hulijed  iooTj*^y  in  the  handa  of 
a^ent^  in  this  roimtry  for  payment  of 
the  saniH  to  hrcomL-  dnr»  undt^r  the 
contract,  the  Covirt  will  ui^t  refuse  re- 
lief  to  the  contmctor  h^cjvujit'  tlie  ^^n* 
tract  was  with  a  f'lreitjn  ar  i^**^rnmeiit, 
nor  because  the  foreiL'^n  iros-?*ninn^ot 
does  not  appt-ar  Iks  fore  the  Court, 


3.  Where  goods  are  to  ba  paid  for  when 
received,  and  lUDney  is  lodged  for^wj- 
meat  on  the  production  of  «irtificat« 
from  an  agent  of  the  purchaser,  the 
Ci>nrt,  if  certificate^  are  reftistsl,  may 
direct  an  im^uiry  and  order  paymtsnt 
of  what  is  due  Xo  the  contractor  who 
ha»  supplied  the  goods. 

3.  The  French  go^'erument  contracted 
in  England  for  the  purchase  of  a  large 
number  of  cart  ridges,  which  were  to 
be  inspected,  and  when  iM3i?opti^  were 
to  be  paid  for  tlmmgh  the  Frt?ach 
ambassador ;  and  liitukprs  in  EngUad, 
who  had  in  their  hands  funds  belongs 
iniC  to  the  French  government,  wrote 
to  the  contractor  in  England  that  a 
special  credit  for  £40,000  had  been 
openud  in  hip  favor,  and  would  be  paid 
to  him  upon  receipt  of  certificates  from 
thts  Frt^nch  ambassador.  Some  cart^ 
ridgtis  were  supplied  and  ^xaid  for,  and 
others  were  deli vertjd  to  agents  for  the 
French  giwermiient ;  but  ot  her  aj^enia 
of  th4i  Fifench  government  allwged  that 
the  tim«  for  the  delivery  had  expired- 
t^rtificates  were  ri^fuaed,  and  the 
bankers  refuatid  tt»  make  any  further 
XmymentE?.  Thecimtractor  thereupon 
file[l  bi^  hiil  against  the  banken^  and 
the  French  gi>vtirnmt*nt,  praying  to 
have  the  balance  of  the  £441,000 
bronir lit  into  Court,  and  for  an  inquiry 
and  pay  men  t.  'I'he  French  govern- 
mcnl  did  not  appear.  l*h«  bankers 
were  orfiered  to  brin^  the  money  iatt> 
Court ;  and  lhcii:ontracior  was  declart-d 
to  be  en  titled  to  j-tayinent  for  all  cart- 
ridges delivered  under  the  tsoutractf 
and  inquiries  what  cart  rid  g>?s  had 
been  delivered  were  dire<;Ted. 

Decree  of  Malina,  V.C,  affirmed, 
with  variation H.  Larioiere  v.  Mor- 
gan. 4a9 

S6A  Wills,  475,  478, 


LIBEL, 

1.  In  aii  action  of  libel  the  defainatoij 
words  set  out  in  the  declaration  mnst 
be  proved  as  laid,  and  it  is  a  fat*l  va^ 
rianc^  if  the  words  as  aHoj^ed  are  ma- 
tivrially  t|ualified  by  evidence  of  words 
not  contrlned  in  the  declaration,  al- 
though such  words  as  qualifietl  aw 
Still  11  be  ions. 

3,  The  de!  ndant,  after  the  publication 
of  a  libel  and  before  tlie  action  was 
brought,  destroyed  the  lett-er  contain* 
iny  the  liljoloui  words: 


INDEX. 


Heldt  that,  as  the  defamatory  writ- 
ing was  in)t  ill  existencii,  secondary 
evidence  of  the  ctmtents  of  the  letter 
by  witnesses  wlio  lieard  it  read  was 
admissible,  but  that  the  actual  words 
used  as  laid  in  the  declaration  must 
be  proved,  and  not  the  substance  or 
ini[)re3sion  ihe  witnesses  received  of 
the  words,  as  otherwise  the  witnesses, 
and  not  tlie  Court  or  jury,  would  be 
made  tlie  judges  of  what  was  a  libel. 
Rainy  v.  Bravo.  194 

2.  The  fair  and  honest  discussion  of  or 
comments  upon  a  matter  of  public  in- 
terest is  in  point  of  law  privileged,  aiid 
is  not  the  subject  of  an  action,  unless 
the  plaintiff  can  establish  malice. 

4.  The  plaintiff,  a  naval  architect,  in  1867 
submitted  to  the  Admiralty  proposals 
for  the  conversion  of  tlie  old  wooden 
line  of  battle  ships  of  the  navy  into 
iron  clad  turret  ships.  His  proposals 
were  considered  by  the  admiralty,  and 
rejected.  In  S.'ptember.  1870,  the 
iron  clad  turret  sliip  Captavi  whilst 
on  a  cruize  ciii)9ized  and  sunk  with  all 
hands.  This  disaster  caused  great 
excitement  and  anxiety  in  the  public 
mind  ;  and  with  a  view  to  explain  the 
circumstances  under  which  the  Gap- 
tain  had  l)een  sent  to  sea,  as  well  as 
the  general  course  pursued  by  the 
Board  with  reference  to  the  placing 
the  navy  in  a  proper  condition  to  meet 
the  exigencies  of  modern  naval  war- 
fare, a  minute  was  [)repared  by  the 
first  Lord  of  the  Admirality  for  pre- 
sentation to  parliament  during  the 
approaching  session.  This  minute  re- 
ferred to  and  criticised  the  plans  of 
conversion  proposed  by  the  plaintiff; 
and  in  a  note  was  inserted  a  letter  upon 
the  subject  addre.'^.sed  to  the  Board  in 
September,  1867,  by  Sir  Spencer  Ro- 
binson, then  controller  of  the  navy, 
which  letter  contained  this  passage. — 
"  These  plans  would  have  no  weight 
whatever  from  the  known  antecedents 
of  their  author,  but  they  derived 
weight  from  the  approval  of  Mr. 
Watts,  the  late  cliief  constructor  of  the 
navy."  and  concluded  by  recommend- 
ing their  rejection.  The  minute  was 
by  order  of  the  Lordn  of  the  \  dmiralty 
printed  by  the  defendant,  the  Queen's 
printer ;  and  copies  of  it  were  publicly 
sold  by  him  before  the  meeting  of 
parliament. 

4.  At  the  trial  of  an  action  for  this  al- 
libel,  the  judge  assuming  the 


letter  to  be  pri 
it  being  conced 
was  without 
plaintiff,  on  th 
fair  criticism  u 
and  national  i 
fore  privileged 

Held,  by  Wj 
J.J .,  that  the  n< 

Ueld,  by  Gro 
tion  was  not  p 
public  and  nati 
terest,  within 
previous  decisi* 
not  in  the  naiui 
matter  before 
events,  that  it  \^ 
in  the  limits  of 
be  removed  froi 
a  j  ury.    Hentoo 


See  AssiGNMEN' 
Attorney, 
Vendor  an 


LIFE  J  i 

SeeVi  . 

LIMITATION!  ! 

SeeWi  ' 


MAINTl  I 
See  Infants  ' 

MARINE  II 
See  Insurak  : 

MARRIEE 

The  plaintiff  fil  I 
her  equity  to  a  &  i 
which  accrued  to 
ing  her  coverture 
the  marriage,  wli 
1862,  gave  up  an 
year  at  the  desire 
had  no  property  ii 


364 


INDEX. 


ment.  Sab^nentlj  to  the  marriage 
Hums  aniountiaji:  to  £50,000  coasols; 
were  8«ttled  by  tlie  wife's  mother  and" 
relatives  u^xni  lier  life  for  her  8e|)arate 
line,  witli  remainder  as  to  £200  a  year 
ftn-.lier  tiu»band  for  life,  and  subject 
thereto  for  the  children.  From  1862, 
she  allowed  her  husband  £100  a  year 
till  1805,  when  he  left  lier,  and  they 
had  not  since  resided  to;;ether.  Jn 
1870,  the  wife  ajjreed,  under  pressure 
of  a  suit  by  the  husband  for  restitution 
of  ct)ujagalri^h*^,  to  allow  him  £300 
per  anuum.  Sue  liad  saved  out  of  her 
income  £1000  a  year  for  six  years. 
There  were  two  children,  who  wero 
Bap[)oried  by  the  wife  : 

lleld,  that  the  wife  bein^  amply' 
provided  for,  and  there  beinjf  no  proof 
of  misconduct  on  the  part  of  the  hus- 
band, the  Court  would  not  interfere 
with  his  marital  rights,  and  bill  dis- 
missed with  costs.  Guiacometti  v. 
Prodgen.  726 

See  Gift,  715,  718  note. 

PRBSUMFriON,  719. 


MASTER  OF  SHIP. 
See  Admiralty,  100. 

MASTER  AND  SERVANT. 

.  A  person  who  puts  another  in  his 
mac©  to  do  a  class  of  acts,  in  his  ab- 
<«iice»  necessarily  leaves  him  to  deter- 
miaBp  according;  to  the  circumstances 
which  arise,  when  an  act  of  that  class 
is  to  be  done,  and  trusts  him  for  the 
manner  in  which  it  is  done ;  conse- 
quently ho  is  answerable  for  the 
wronor  of  the  person  so  intrusted, 
either  in  the  manner  of  doin^  such  an 
act,  or  in  doing  such  an  act  under  cir- 
cumstances in  which  it  ou^ht  not  to 
have  been  done,  provided  that  what 
is  done  is  not  done  from  any  caprice 
of  the  servant,  but  in  the  course  of  the 
employment. 

I.  The  plaintiff,  a  passenger  on  the  de- 
fendants' line  of  railway,  sustained  In- 
juries, in  consequence  of  lieing  vio- 
lently pulleii  out  t)f  a  railway  carriage 
by  one  of  the  defendants*  porters,  who 
acted  under  an  erroneous  impression 
th  »t  the  plaintiff  was  in  the  wrong 
carriage.  Tlift  defendants'  bve-lawa 
did  not  exi>res.sly  authorize  the  om- 
pany's  servants  to  remove  any  p;;rs.)n 


being  in  a  wrong  carriage,  bat  thej 
provided  that  no  person  should  be 
allowed  to  enter  any  carria^  or  to 
travel  therein  without  haTin^r  fint 
paid  his  fare  and  taken  a  ticket,  Thej 
likewise  provided  that  the  pozten 
should  act  under  the  orders  of  the  sta- 
tion master,  &c.,  and  do  all  in  tl^r 
power  to  promote  the  comfort  of  the 
passengers  and  the  interests  of  the 
company : 

Held^  that  the  act  of  the  porter  in 
pulling  the  plaintiff  out  of  thecania^ 
was  an  act  done  within  the  coarse  of 
his  employment  as  the  defendents*  ser- 
vant, and  one  for  which  thej  were 
therefore  responsible.  Baylsp  v.  Jfon- 
chester.etc,  Railway  Go.  S08,313i 

iSM  Animals,  434. 
Ejbotksnt.  154. 


MERGER. 
See  FORHEB  Snrr,  888,  390  nsU. 


MINES. 

1.  Declaration  for   mining  under    the 
plaintiffs  land  without  leaving  proptf 
support,  whereby  the  foundations  of 
plaintiff's  mill  and  other  buildings 
gave  way,  and  the  building  fell.  Plea, 
that  S  ,  the  plaintiff's  predecessor  in 
title,  was  seized  in  fee  of  the  f  aid  land 
&c.,  and  of  the  subjacent  mines,  and 
by  an  indenture  of  lease  between  S* 
and  certain  persons  as  lessee,  8.  de- 
mised for  thirty-eight  years,  fiom  the 
25th  of  March,  1839.  all  the  veins  of 
minerals  that  should  or  might  at  anj 
time  be  found  or  discovered  under  the 
said  land,  with  full  power  to  the  les- 
sees and  assigns  to  get  the  minerals 
from  the  old  pits,  and  sink  fresh  pits, 
they  the  lessees  and  assigns,  maldng 
reasonable  satisfaction  to  the  lessor 
and  his  tenants  for  the  damage  done 
to  them  respectively  by  the  snrface 
of  the  lands  being  covered  with  rub- 
bish or  otherwise  injured,  or  as  he  or 
they  might  sustain,  as  well  by  the 
injury  done  to  the  lands  in  sinking 
and  getting  the  mines  and  minerals 
as  for  such  damage  or  injury  as  mi<riit 
be  done  or  caused  in  the  dwelling 
houses  or  other  buildings  of  the  lessor, 
by  getting  the    minerals    onder  or 
near  to  n  ly  of  the  dwelling  houses  or 
other  buildings  according  to  the  cove- 
nant thereinafter  contained  for  that 
pu<4;)!>se  (to  wit),  in  case  any  damage 


IKDIX 


866 


or  injarj  daria^  the  term  hereby 
granted  ehall  happen  to  any  of  the 
dwelling  houses,  cottagee,  or  other 
buildings,  already  erected,  or  to  be 
hereafter  erected  on  the  land  in  Uau 
of  the  present  buildings,  and  not  of 
greater  value  than  the  present  build- 
ings were  when  erected,  by  reason  of 
any  minerals  being  got  under  them, 
or  so  near  to  them  as  to  occasion  such 
damage  or  i^jurr,  the  lessees  and  as- 
signs shall  at  their  own  cost,  on  six 
day*6  notice  by  the  lessor  and  assigtis, 
or  ills  tenants,  rebuild  or  repair  any 
such  buildings  so  damaged  and  ili- 
iured,  and  put  them  in  as  good  condi- 
tion and  repair  a»  they  were  before 
the  damage  was  done.  And  further 
that  the  lessees  and  assigns  shall 
every  year  during  the  term  pay  to  the 
lessor,  besides  the  immediate  damage 
to  be  paid  to  the  tenant,  at  the  rate 
of  40«.  an  acre  for  the  damage  done  to 
the  crops,  Ac.,  for  the  first  five  years, 
and  such  a  price  as  arbitrators  shall 
detennine  as  rent  for  each  acre  that 
shall  be  damaged,  after  which  the  les- 
sees shall  have  free  use  of  the  land 
during  the  residue  of  the  term.  The 
plea  concluded  with  an  allegation  that 
the  defendants  became  assignees  of 
the  lease,  and  wete  alwitys  ready  and 
willing  to  perform  the  covenant.  On 
ddmnrrer : 

Held,  that  the  plea  was  good :  for 
that  the  terms  of  the  lease  were  suflB* 
cient  to  ^ow  by  impUcaUon  that  it 
was  intended  tliat  the  lessees  of  the 
mines  should  have  the  right  to  work 
the  mine  so  as  to  undenmne  the  sur- 
face, subject  only  to  paying  damages 
according  to  the  covenants.  BmUh  v. 
Darby,  281 

2.  In  1840  a  bed  of  coal,  called  the  High 
Hazle  Bed,  was  demised,  with  work- 
ing powers,  to  persons  from  whom  the 
defendants  took  b^  assignment.  The 
lessees ,  were  to  pay  a  minimum  rent 
of  2001  as  for  2a,  Ir.  16p.,  and  a  fur- 
ther yearly  reftt  at  the  rate  of  85^.  per 
acre  for  coal  actually  got  beyond  the 
2a.  \r.  Ito.,  *'  including  all  ribs  and 
pillars  left  In  working  the  said  coal, 
except  the  pillars  for  the  support  of 
the  shafts,  the  plllara  between  the 
deep  and  counter  level,  the  pillars  all 
round  the  estate,  and  the  pillars  under 
the  homestead  and  farm  buildings." 
These  pillars,  of  specified  dimensions, 
the  leasees  bound  themselves  to  leave 
"  during  the  whole  of  the  term,"  and 
"they  also  covenanted  to  work  the 


mlttss  aocordiniDf  to  the  best  of  theit 
Judgment,  skill,  and  dLscretion,  in  a 
good  and  workmanlike  manner." 

In  1857  the  assignee  of  the  lessor 
conveyed  part  of  the  land  within  which 
the  mine  lay  to  persons  from  whom 
the  plaintiffs  took  with  notice,  reserv- 
ing to  the  grantor  the  High  Hazle  Bed 
(except  a  small  portion  specified),  and 
"the. mines,  veins,  and  bed  of  coal, 
fire  clay,  and  other  day,  atone  aqd 
other  minerals  lying  under  the  said 
bed  called  the  High  Haale  Bed,"  vrith 
powers  to  the  grantor,  his  heirs  and 
assigns,  add  his  and  their  tenants  and 
lessees,  to  be  exercised  ''from  and 
after  the  expiratioii  of  the  term  "  for 
'*  carrying  on  the  works  of  the  mine» 
and  getting  and  eanylng  away  the 
said  fire  day.  Ice.,"  so  reserved ;  and 
also  reserving  to  the  grantor  the  coal 
rent  under  the  lease  of  1840,  with  the 
necessary  powers  Provision  was  made 
for  rent  for  land  used  or.  occupied  by 
the  grantor  for  the  purposes  of  the 
mine,  and  for  compensation  for  baild- 
ings  required  or  removed  for  that  pur- 
poee,  and  for  surface  damage  to  the 
land;  but  it  was  epedally  provided 
that  the  grantor,  his  heirs  or  assigns, 
tenants  or  lessees,  should  not  be  liable 
for  any  damage  caused  to  buildings 
which  should  thereafter  be  erected  on 
the  land  conveyed,  by  the  sinking  of 
the  land  through  mining  operations  In 
getting  the  "coal,  clay,  stone  and 
other  minerals  hereby  excepted  and 
removed." 

The  pillars  spedfied  in  the  lease  of 
1840  were  left;  and  the  defendant's 
worked  according  to  the  usual  course 
of  mining  in  the  district ;  but  their 
workings  caused  a  suiwdenoe,  which 
iiytired  the  land  of  the  plaiacifie  and 
building*  erected  fince  1857.  The 
land  would  have  subsided  without  the 
buildings. 

HM(hj  Martin  and  Cleasby .  B.  B. ; 
Bramwdl,  B.^  doubting),  ihat^  it  ap- 
pearing by  the  lease  of  1840  to  be  the 
intention  of  the  parties  that  all  the 
coal  should  be  removed,  except  the 
spedfied  pillars,  knd  the  defendants 
having  worked  the  mine  in  a  nropar 
manner,  they  were  not  liable  for  the 
injury. 

By  Bramwell,  B.,  that  so  far  as  con- 
cerned the  houses,  the  proviso  in  the 
conveyance  of  1857  protected  tlie  de- 
fendants from  liability,  notwithstand- 
ing that  the  lease  under  which  thev 
held  was  antecedent  to  that  deed. 
Sadon  v.  Jeffcoek.  458 


3  Eno.  Rkp. 
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8.  In  1799  the  Duke  of  Cornwall,  as  lord 
of  a  manor,  prraated  the  freehold  in  a 
copyhold  tenement  to  the  copyholder, 
reserving  "all  mines  and  minerals 
within  and  under  the  premises  with 
full  and  free  liberty  of  ingress,  egress, 
and  regress,  to  dig  and  search  for,  and 
to  take,  use.  and  work  the  said  ex- 
cepted mines  and  minerals,"  the  deed 
.  not  containing  any  provision  for  com- 
pensation. Under  the  tenement  was 
a  bed  of  china  clay,  the  existence  of 
which  did  not  appear  to  have  been  con- 
templated by  either  party  at  the  time, 
no  china  clay  having  ever  been  gotten 
out  of  the  lands  of  the  dutchy,  though 
the  existence  of  tin  was  well  known. 
It  was  admitted  in  the  cause  that  china 
clay  could  not  be  gotton  without  to- 
tally destroying  the  surface,  and  the 
process  of  getting  tin  by  "  streaming," 
which  was  an  ancient,  and  at  the  time 
of  the  grant  the  most  usual,  mode  of 
getting  tin,  was  almost  equally  de- 
structive. A  bill  by  the  owner  of  the 
surface  to  restrain  the  owner  of  the 
minerals  from  getting  china  clay  hav- 
ing been  dismissed  by  Wickens,  V.C., 
on  the  ground  that  the  reservation  in- 
cluded china  clay  with  the  power  to 
get  it: 

HM,  on  appeal  that  the  china  clay 
was  included  in  the  reservation,  but 
that  the  surface  owner  was  entitled 
to  an  injunction  to  restrain  the  owner 
of  the  minerals  from  getting  it  in  such 
a  way  as  to  destroy  or  seriously  injure 
the  surface. 

4.  When  a  landowner  sells  the  surface, 
reserving  to  himself  the  minerals  with 
power  to  get  them,  he  must,  if  he  in- 
tends to  have  power  to  get  them  in  a 
way  which  will  destroy  the  surface, 
frame  the  reservation  in  such  a  way  as 
to  show  clearly  that  he  is  intended  to 
have  that  power. 

5.  The  deed  granted  the  property  by  the 
description  of"  All  that  copyhold  tene- 
ment called  Greys,  consistingof  ahouse 
with  divers  parcels  of  land,  containing 
103  acres  (that  is  to  say)"  then  followed 
parcels,  concluding  with  **  a  parcel  of 
land  running  with  CJ.  Moor,  containing 
twenty-seven  acres,  which  said  tene- 
ment, called  Greys,  is  now  held  for 
the  life  of  G.  H.,  by  copy  of  Court 
roll :" 

Hdd,  that  on  the  construction  of 
this  grant,  a  piece  of  uninclosed  land 
containing  twenty-seven  acres,  and 
forming  part  of  the    waste    of  the 


manor,  and  proved  never  to  have  been 
a  part  of  the  copyhold  tenement,  did 
not  pass,  although  there  was  nothing 
else  to  answer  the  twenty-seven  acreB 
mentioned  in  the  deed,  and  the  103 
acres  could  not  be  made  up  without  it 

6.  The  defendants  G.  and  I.,  who  were 
entitled  to  the  minerals  under  (irejs 
had  granted  a  lease  to  their  oo^e 
fendants  of  the  china  clay  ander 
various  lands,  including  great  part  of 
Greys.  The  lessees  had  entered  Grejs 
for  the  purpose  of  getting  china  clay, 
but  had  not  got  any,  and  long  before 
the  bill  was  filed  had  ceased  to  occupy 
any  part  of  the  estate,  and  were  get- 
ting clay  only  from  the  twenty-seven 
acres  of  which  the  plaintiflb  claimed 
to  be  owners,  but  to  which  they  were 
decided  not  to  be  entitled.  The  de- 
fendants by  their  answer  stated  that 
theyhad  no  intention  of  getting  clay  at 
present  out  of  Greys,  but  they  insisted 
that  they  were  entitled  to  do  so : 

HMt  that  the  defendants  ''  threat- 
ened "  to  get  the  clay  so  as  to  give  the 
Court  jurisdiction  to  interfere  by  in- 
lunction.    Hext  v.  GUI,  574 


MISTAKE. 
596  Vbndor  and  Pubchaser,  674. 

MISTAKE  OP  LAW. 
See  Spbcific  Performance,  654. 

MUTUAL  WILLS. 
See  Wills,  112, 134  note, 

N. 

NEGLIGENCE. 

1.  The  plaintiff  occupied,  for  business 
purposes,  the  ground  floor  and  the 
defendants  the  second  floor  of  the  same 
house,  respectively,  as  tenants  from 
year  to  year.  There  was  a  water 
closet  on  the  defendant's  premises  to 
and  of  which  they  alone  had  access 
and  use.  After  their  respective  pre- 
mises had  been  closed  on  a  Saturday 
evening,  water  percolated  from  the 
water  closet  through  the  first  floor  to 
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the  platintiflTB  premises  and  caased 
damajre  to  his  stock  in  trade.  The 
overflow  of  the  water  was  owing  to 
the  valve  of  the  supply  pipe  to  the  pan 
havioj?  ^ot  oat  of  order  and  failed  to 
close,  and  the  water  pipe  beinpf  choked 
with  paper.  The  defects  coalJ  not  be 
detected  without  examinatioUp  and  the 
defendants  did  not  know  of  them,  and 
were  ffuilty  of  no  negligence : 

Held,  that  there  was  no  obligation 
on  the  defendants  to  keep  in  the  water 
ai  their  peril ;  and  tliat  they  were  not 
liable  to  the  plaintiff  for  the  damage. 
RoHa  V.  Feddefi.  254,  259  note. 

\,  The  defendants  were  a  corporate  bodj 
in  whom  were  vested,  by  the  Thames 
Navigation  Act,  1866  (29  &  80  Vict.  c. 
89),  certain  powers  and  authorities  for 
the  presi^rvation  and  improvemnt  of 
the  stream,  bed  and  banks  of  the  upper 
part  of  the  Thames,  including  all 
powers  and  authorities  before  that  act 
vested  in  the  commissioners  appointed 
for  the  purposes  of  the  upper  naviga- 
tion of  the  Thames  under  earlier  stat- 
utes. From  t liese  si  atutes  it  appeared 
that  there  were  originally  owners  and 
occupiers  of  towing  paths  on  the  river 
banks  who  took  toll  for  horses  passing 
along them,and  that  such  persons  were 
bound  to  keep  the  towing  path  in  re- 
pair; and  that  by  the  statutes  the 
commissioners  had  extensive  powers 
of  supervision  and  control  over  the 
towing  paths,  and  power  to  make  or- 
ders respecting  them  and  to  regulate 
the  toll  to  be  taken  by  persons  enti- 
tled to  take  It.  They  subsequently 
acquired,  by  the  statutes,  power  to  pur- 
chase and  take  lands  compulsorily, 
and  to  execute  works  for  the  purposes 
of  the  navigation  ;  and  by  the  act  of 
28  Geo.  8,  c.  51,  s.  6,  were  authorized 
themselves  to  take  toll,  for,  amongst 
other  things,  the  towing  paths  pur- 
chased or  hired  by  them.  By  the  85th 
Geo.  3,  c.  106.  ss.  18,  23,  they  obtained 
power  to  execute  any  works  or  repairs 
that  they  thought  needful  or  proper, 
and  to  pay  for  them  out  of  the  rates 
and  tolls,  and  also  to  make  and  estab- 
lish a  continued  horse  towing  path 
throughout  the  navigation,  and  to 
purchase  land  for  that  purpose.  By 
the  Thames  Navigation  act,  1866,  the 
defendants  were  authorized  to  take 
tolls  and  apply  their  funds  to  the  ex- 
penses of  the  repair,  &c.,  of  the  works 
vested  in,  acquired  by,  or  constructed 
by  them  under  the  act,  and  to  carry- 
ing into  execution  the  purposes  of  that 
act  and  uf  the  former  acts. 


In  consequence  of  a  part  of  the  bank 
on  the  upper  navigation  of  the  Thames 
being  out  of  repair  and  giving  way, 
some  horses  of  the  plaintiff,  which 
were  engaged  in  towing  a  barge,  fell 
into  the  river  and  were  drowned.  The 
defendants  had,  in  pursuance  of  the 
powers  vested  in  them  in  1866,  made 
a  parol  agreement  with  the  owner  of 
the  soil  of  the  towing  path,  at  the  place 
in  question,  for  the  use  of  such  towing 
path  at  an  annual  rent,  and  having 
likewise  acquired  the  use  of  the  whole 
of  the  rest  of  the  towing  paths  along 
the  river,  they  were  in  the  habit  of 
taking  an  aggregate  toll  for  the  use 
of  the  whole  of  the  navigation  and 
towing  path  at  Teddington  Lock, 
which  they  had  done  in  the  present 
instance.  The  plai  ntiff  having  brought 
an  action  against  the  defendants  for 
negligence  in  not  keeping  the  towing 
path  in  repairs : 

Held,  that  the  defendants  had  power 
under  their  statutes  to  maintain  and 
repair  the  towing  path,  fur  the  use  of 
which  they  were  entitled  to  take  a  toll; 
that  according  to  the  decision  in  Mer- 
sey Docks  V.  Qilbbe  (Law  Rep.,  1  H.  L , 
93),  the  intention  of  the  legislature  in 
such  cases  is  that  the  corporation  shall 
have  the  same  duties,  and  its  funds 
shall  be  subject  to  the  same  liabilities, 
as  the  general  law  would  impose  upon 
a  private  person  having  and  exercising 
the  same  rights;  and  consequently 
that,  the  defendants  having  provided 
the  towing  path  under  their  acts,  hav- 
ing power  under  such  acts  to  maintain 
and  repair  it,  and  having  invited  the 
public  to  use  it  and  taken  toll  for  the 
use  of  it,  were  bound  to  take  reason- 
able care  that  it  was  in  a  fit  condition 
to  be  used asa  towing  path  ;  and  that 
the  action  was  maintainable. 

2.  The  towing  path  includes  so  much  of 
the  bank  as  is  necessary  and  proper 
for  the  purpose  of  towing  barges,  and 
is  reasonably  and  properly  used  as 
such.  Winch  v.  Conserwtf>n  of  t/ie 
Thames.  '  .344 

8.  One  who  for  his  own  purposes  so  ma- 
nages his  land  as  to  collect  there  in 
abnormal  Quantities  anything  likely 
to  do  mischief  i(  it  escapes,  is,  prim& 
facie,  answerable  for  the  damage  con- 
sequent upon  its  escape. 

4.  The  defendant's  mince  adjoined  and 
communicated  with  the  plain cifi''s,  and 
in  the  surface  uf  iL»%  ddf<»ad»ints'  land 
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were  oertain  hollows  and  openingB, 
partlj  caused  bj  and  partly  made  to 
facilitate  the  defendant's  workings. 
Across  the  surface  of  their  land  there 
ran  a  wateroourse.  In  November, 
1871,  the  banks  of  the  wateicooiSe 
(which  were  saiBcient  lor  all  ordinary 
oocssions)  burst  in  consequence  of  ex- 
ceptionally heavy  rains,  and  the  water 
escaped  into  and  Accumulated  in  the 
hollows  and  openin^ts,  where  the  rains 
had  already  caused  an  uu  usual  amount 
of  water  to  collect,  and  thence  by 
fissures  and  cracks  water  passed  into 
the  defendant's,  and  so  into  the  plaint- 
iff's mines.  If  the  land  hiid  been  in  its 
natural  condition  the  water  would 
have  spread  itself  over  the  surlkoe,  and 
have  been  innocuous.  The  defendants 
were  not  guilty  of  any  actual  negli- 
gence in  the  management  of  their 
mines.  In  an  action  by  the  pUdntitT 
to  recover  the  damage  he  had  sus- 
tained: 

.fiWd,  on  the  principle  of  FUtcksr  v. 
Bylands  (Law  Rep.,  8  H.  L.,  880),  that 
the  defendants  were  liable,  although 
they  were  not  guilty  of  any  personal 
negligence,  and  although  the  accident 
arose  from  exceptional  causes.  8mUh 
V.  FUteher.  4S2 

See  AORBBMEHT,  146. 

Animals,  484. 
Bankruptct,  828. 
DiBBCTORs,  1, 28  ncU, 
Mines.  468. 
Trx^tbbs,  5ttl, 


NEW  TRIAL. 
See  DiTOBCB,  484. 

NOTICE. 

1«  lUilway  Gompanv  not  liable  for  non- 
deliveiy,  if  desired  for  a  special  object 
unless  notified  thereof.  880 

See  Admibaltt,  417. 
Animals,  484. 
Ejbctmskt,  154i 


PARENT  AND  CHILD. 
See  FtuxjD,  188, 186  fuU 


PAROL  SVIDENGBb 
See  LiBBL,194. 

PARTITION. 

1.  In  order  to  maintain  the  plaintifiriiiiist 
have  an  actual  or  a  constmctiTe  pos> 

aMWiLL»68i. 


PARTNERS. 

1.  Where  part  of  the  assets  of  l|pKtll8^ 
ship  consisted  of  agovenujaeat  oootact 
entered  ii^to  in  the  name  of  one  of  the 
partners  and  containing  i^  pro¥iso 
against  alienation: 

&ld,  that  upon  a  dissolutiim  of  the 
partnership,  the  partner  Ia  whose 
name  the  contract  was  taken,  and  who 
continued  to  carry  it  on,  mast  be  de- 
bited in  the  accounts  with  its  value, 
to  be  ascertained  by  a  reference  to 
Chambers.    AmbUr  v.  B<iUan.      806 


PATENT. 

1.  Where  a  machine  fcnr  whieh  a  patent 
had  been  granted  WM  shown  to  pio- 
dnoe  work  more  expedttiooabr«  more 
economically,  and  of  a  better  quality 
than  any  previous  machine : 

MM  (reversuig  the  dednoa  of 
Bacon,  V.C.,)  that  the  patent  ooold  not 
be  invalidated  on  the  ground  that  the 
machine  was  formed  by  the  mere  ar- 
rangement of  common  elementary  me- 
chanical materials,  producing  roNilts 
of  the  same  nature  as  those  previously 
accomplished  by  other  mechanicpd  ar- 
rangements and  construction. 

2.  The  public  exhibition  of  a  nmehine  in 
which  there  are  defects,  owing  to 
which  it  proves  an  entire  iailare,  does 
not  aflfect  the  v^idity  of  a  saboequeot 
patent  for  a  ma<^ne,  in  which  thongii 
similar  in  some  of  its  details  to  the  for 
mer,  the  defects  are  r«nedied  so  as  to 
produce  a  serviceable  machine.  Mur- 
ray V.  dayUtn  575 


PAYMENT. 

See  Agrekkbut,  146. 

Pbihgipal  ahd  Agsbt,  S17t  W 
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PBESONAL  LIAWLITY  OF  EXECU- 
TORS etc 

Bee  Tbubtbb,  744, 747  noU. 

I^OWEtt. 

1.  By  a  separation  deed  a  sum  of  money 
was  dJii«cM>  to  be  held  .by  trustees 
upon  trust  for  the  wife  for  life,  and 
after  her  4eaih,.fM  to  foar^si^th  flirts 
thereof,  for  F.  W.,  one  of  th^  children 
of  the  marriage,  who  was  then  an 
officer  ill  the  army,  during  hi^  life,  and 
after  his  death  for  his  children.  And 
it  was,  declared  thai  i^  should  be  law- 
ful for  the  trustees,  if  in  their  discre- 
tion they  should  think  fit,  to  apply 
any  portion  of  the  fund«  not  exceeding 
£2,(m,  in  or  towards  affecting  the 
promotion  of  F.  W .  in  the  army.  The 
trustees  applied  £850  in  the  way 
pointed  out  by  the  deed,  but  in  conse- 
quence of  the  abolition  of  purchase  of 
commissions  in  the  army,,  under  the 
royal  warrant  of  the2()th  of  July,  1871» 
no  further  sum  could  be  applied  for 
the  same  purpose : 

jSeld,  that  tlie  purpose  lor  which 
the  power  was  jy^ven  to  the  trustees 
having  fidled,  the  residue  of  the  sum 
of  £2,000  could  not  be  raised  andap- 

Slied  in  any  manned  for  the  benefit  of 
'  W.  In  re  Wwrd*9  TruU,  6D7 

6u  Fraitp,  160. 
WtLL,786. 


PRESUMPTION. 

1.  The  presumption  that  a  woman  aged 
forty-nin^  years  and  nine  mouths,  who 
had  been  long  married  to  a  husband 
still  living  and  had  never  had  any 
children,  would  not  have  a^iy  by  him, 
acted  upon.  Matter  of  MUhier'i  Be- 
tote.  719 

Bee  EngcncBNT,  64.  • 


PRINCIPAL  AND  AGENT. 

1.  A  vendor,  who  has  given  credit  to  an 
agent,  believing  him  to  be  the  priaci- 
pit  caikttoi  retfOver  agtinst  the  undis- 


closed principal,  if  the  prindpal  has 
bonA  fide  paid  the  agent  at  a  time 
when  the  vendor  still  gave  credit  to 
!  the  agent  and  knew  of  no  one  else  as 
prindpaL 

;2.  R.  ft  Co.,  were  commission  mer- 
chants, acting  sometimes  for  them- 
selves and  sometimes  as  agents. 
Plaintiff,  a  merchant,  had  had  dealings 
with  them,  and  had  never  inquired 
whether  they  had  principals  or  not, 
and  had  always  settled  with  them. 
On  the  16tb  of  June  plaintiff  contracted 
to  sell  to  R.  ft  Co.,  200  pieces  of  shirt- 
ingB  at  a  certain  price,  payment  to  be 
made  in  thirty  days  after  delivery, 
with  a  discount  of  1^  per  cent. 
Plaintiffdeliveredtkeshirting8(which 
were  grey  or  unbleached  shirtings), 
and  the  payment  ought  to  have  been 
made  on  Friday,  the  26th  of  Augusts 
On  the  24th  R.  ft  Co.,  asked  for  delay 
till  the  next  payday,  September  the 
1st.;  and  while  plaintiff  Was  oenidder- 
ing  what  to  do,  R.  ft  Co.,  on  the  80th 
of  August  stopped  payment.  It 
turned  out  thai  R.  ft'  Co.  had  'bought 
the  goods  for  defendants  under  the 
following  dreamstanoes : 

8.  Defendants,  merdiants,  had  been  in 
the  habit  of  giving  orders  to  R.  ft  Co. 
for  white  and  grey  shirtings ;  when 
white  were  ordered^  R,  ft,  Co.  went 
into  marked,  bought  grey'  smrtings, 
had  them  bleachM,  and  charged  de- 
fendants with  the  price  of  the  ^rey 
shirtings  and  of  the  bleaching,  and  1 
per  cent,  on  the  aggregate  as  their 
commission,  with  the  charges  of  pack- 
ing, ftc  In  previous  traDsactions  de- 
fendants had  always  plud  R.  ft  Co., 
generally  in  cash,  i.e.,  on  the  next 
weeklT  pky  day,  and  had  never  been 
brought  into  communication  with 
those  who  supplied  or  those  wiko 
bleached  th^.  goods.  In  the  present 
case  defendants  gave  a  verbal  order  for 
200  white  shirting^,  tlie.  price  not 
being  named,  .nor  the  mode  of  pay- 
ment. R.  ft  Co.  having  received  the 
grey  shirtings  from  plaintiff,  got  them 
bleached,  attd  sent  them  to  defend- 
ants, charging  the  price  at  which  they 
had  bou]^t  of  plaiuti^.  the  cost  of 
bleaching,  and  1  per  cent,  on  the  ag- 
gregate of  those  two  sums,  with  the 
charges  of  packiug,  ftc. ;  and  defend- 
ants, with  perfect  good  faith,  paid  R. 
ft  Co.,  on  the  next  pay  day  after  they 
received  them,  via.,  on  the  1 1th  o( 
August.     On  the   above   facts,  the 
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Court  having  power  to  draw  infer* 
ences: 

ffeldt  first,  that  the  dela^  at  ptalnt* 
iff  in  taking  no  stepH  twlween  the  25th 
and  30th  of  August  was  not  ladies 
Buch  as  would  havepiit^cluded  him,  if 
otherwise  entitled,  frum  r^^covtiring 
payment  from  defendants  ;  Becondlj, — 
assuming  that  tlieru  woe  authority, 
from  the  course  of  dealing  between 
defendants  and  R,  iind  Co.,  to  establish 
privity  of  contract  between  defendants 
and  those  from  whom  U.  and  Co., 
obtained  the  goods, —  that,  after  the 
bona  fide  payment  by  duf^ndaDti  to 
R.  and  Co.,  at  a  timu  whuo  plaintiff 
still  gave  sole  credit  to  E.  and  Co., 
and  knew  of  no  one  else  as  princii?al, 
plaintiff  could  not  come  upon  defend- 
ants for  the  price.  A  I'matrong  v.  Stokea. 
211,  228  noU 
See  Akihalb,  484. 

Master  and  Sertaht,  3D8i  318 

note, 
Sfecifig  Pbbformaitce,  &Ofi. 


PRINCIPAL  AND  SURETY. 

iSSMSlTHETr. 


RAILWAY  COMPANY, 

See  Cabbieb,  390. 

Masteb  and  Sebvant,  308,  818 
note. 


REAL  ESTATE. 
Bee  Nbgligenoe,  254, 250  note. 

REMAINDEB. 

See  Waste,  568. 
Will,  890, 

RESCISSION- 
See  Vendob  and  Pubcbaseb,  075. 

REVOCATION. 

See  Vendor  and  Purchaber,  874 
Wills,  112, 134  mte,  475,  478, 480, 

488. 


BALE. 

L  The  purchaser  of  floods  hy  satnplt 
ou^htt^> examine  them  without  delay; 
and  it  he  find  that  they  ara  not  con* 
iorm&ble  to  the  sample,  be  maj  rej&d 
theru  and  rendud  the  coptmei  — -  giv- 
injt  immolate  notice  i^hat  he  doe&  so, 
and  that  the  floods  are  at  the  tiek  and 
dispoeai  of  the  Tendor. 

2r  Should  the  reudor  uoi  acquiesce,  the 
purchaser  should  place  the  gyods  m 
neutral  cuBtody^  duly  appriBing  the 
Tender. 

8,  The  pmrchaaer  is  uot  entitled  to  hoH 
hy  tbe  contract  end  ask  for  other 
goods  instead  uf  those  to  which  he 
objects* 

4,  Where  in  such  a  case  certain  par- 
chasers  had  omitted  to  rescind  the 
contract,  and  neither  returned  nor 
offered  to  retarn  the  i^oods,  they  wt;ra 
held  liable  (or  the  pncev 

Par  LORO  Citelmsford:  As  I  tinder- 
stand  the  law  of  Scotland,  although 
the  goods  have  been  accepted  hy  the 
purchaser,  yet  if  he  find  that  they  do 
not  correspond  wiih.  the  ^mple,  he 
has  an  absolute  right  to  return  theui. 
In  England,  if  goode  are  sold  by  satn- 
pie,  and  they  are  delivered,  and  ac^ 
cepted  hy  the  purchaser,  he  canciJt 
return  them  ;  but  if  he  has  taken  the 
delivery  conditionally,  he  has  a  rij^ht 
to  keep  the  goods  for  a  euiScient  time 
to  enable  him  to  give  theiu  a  fair 
trial  —  and  it  they  are  found  not  lo 
correspond  with  thi^  sample,  he  is  then 
entitled  to  return  them. 

Per  Lord  CifLEMsFOHD :  In  Enf^ 
land,  if  ft  hor«e  ie  sold  with  a  warranty 
of  sound neflS,  and  it  tarns  out  to  be 
tin  sound,  the  purchaser  cannot  ret  am 
the  liorse  unlena  there  is  a  stipulatinn 
that  if  the  horse  does  not  auawer  to 
the  warranty  the  purchaaer  shall  be  at 
liberty  to  ret  urn  it.  Bat  in  Sct^tlnnd, 
as  I  underetand  the  la  w  of  that  counirr, 
there  would-be  an  absolute  liffh:  to 
return  the  horse  upon  the  discsjvery  <'f 
its  unmmudiiees.  witiiout  any  sj>tM:'ific 
stipulation  to  that  effect-  Contort  v. 
Vfiapman.  187,  IW  «i^ 

5.  Tlie  plaintiff  bought  of  the  defendant 
500  tons  of  iron,  to  be  delivered  in  aboul 
equal  proportions  In  Septembei-t  Oeto- 
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ber,  and  Norember,  1871.  In  Aogust, 
1871,  the  defendants  ffave  notice  to 
the  plaintiff  that  he  did  not  intend  to 
deliver  anj  iron.  In  December,  the 
plaintiff  commenced  an  action  for  non- 
delivery, and  claimed  as  damages  the 
difference  on  the  80th  of  November 
between  the  contract  and  market 
prices  of  the  iron : 

.  Held,  that  the  proper  measures  of 
damages  was  the  snm  of  the  difierences 
between  the  contract  and  market 
prices  of  one-third  of  600  tons  on  the 
80th  of  September,  the  31st  of  October, 
and  the  80th  of  November,  respect- 
ively    Brown  v.  MulUr.  429 


6  Of  cargo  to  arrive. 
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8m  AaRBBHSNT,  184,  879. 
Arbitration,  875. 
Lex  Loci,  409. 

Vendor  and  Purchassb,  674. 
Warranty,  828. 


SALVAQB. 
Bee  Adbciraltt,  486«  467. 

SEOONDABY  EVIDENCE. 
See  LiBBL,  194. 

SERVICE. 
Bee  Ejectment,  154. 

SETTLEMENT. 

1.  A  volnntary  settlement  should  con- 
tain a  power  of  revocation ;  if  it  does 
not,  the  parties  who  rely  upon  it  must 
prove  that  the  settler  was  properly 
advised  when  he  executed  it,  that  he 
thoroughly  understood  the  effect  of 
omitting  the  power,  and  that  he  in- 
tended it  to  be  excluded  from  the  set- 
tlement. If  that  is  not  established, 
and  the  Court  sees,  from  the  surround- 
ing circumstances,  that  the  settler  be- 
lieved the  instrument  to  be  revocable, 
it  will,  even  after  the  lapse  of  nearl y 
twenty  years  and  the  death  of  the  set- 
tler, interfere  and  give  relief  against 
it.    HaUy,HaU.  788 

8.  By  a  marriage  settlement  the  wife's 


property  wa« 
the  usual  tri 
be  no  issue 
was  the  case) 
the  wife,  her 
and  assigns, : 
husband.  Oi 
marriage  wac 
Held,  that 
tied  to  the  pre 


See  Ma:      i 
Wi 


SI      ' 
SeeAi     I 


SI 

See: 

SPECIFIC  1 

1.  The  Court  wil 
the  specific  pei 
ment  on  the  g 
contracting  pai 
legal  effect. 

2.  Accordingly,  v  ( 
had  contracted  i 
seven  or  fourt*  i 
lessor  understoc 
terminable  at  tl  i 
alleged  that  the  | 
out  authority: 

Held,  that  th 
to  have  the  agrei  i 
formed,  and  to  hi  ' 
years,  determina 
at  the  end  of  se^ 

8.  iSTtfM,  also,  that  t 
put  into  poflsessi  i 
the  agreement,  t 
ded  nom  disput 
thority.    Powell  \ 

4.  The  agent  of  a  ra 
a  verbal  agreeme 
or  for  the  line,  tl 
on  land  of  the  a  < 
tagee  more  subst ! 
be  reouired  for  hi  i 
would  leave  thei : 
company,  then  tl 
pay  him  £5000. 


a4;(K>7dlnj;r1y  buiUp  and  when  tbe  rwK 

way  wna  oompleied  the  contractor  Isft 
tUtJtn  im  the  Jaod,  and  the  a^ent  of 
th«  oomp«ny  made  an  ajrroement 
with,  the  ooQtractor  that  h©  skould  be 
paid  £500  a  year  for  thi^k  cwttages  by 
way  of  rent  with  an  option  to  the  com 
pany  to  purchaae  them  for  £5000. 
This  affn^me&t  wa»  confirm^  by  a 
resolution  of  the  board  of  directors. 
The  company  paid  the  £500  a  year 
for  some  years,  and  then  refuecsd  to 
par. 

Held,  that  the  claim  of  the  oontraet- 
or  beinR  simply  fur  payment  of  money 
could  noi  be  enforced  in  the  Court  of 
Chancery;  and  tMt  though  the  con- 
tractor was  unable  to  sue  at  law  be- 
cause the  asftee^*"*  '^■*  ^°*  under 
seal,  he  did  nH  thereby  obt^n  au 
equity  to  enforce  a  claim  for  money  ; 

5,  Jleidt  »lao,  tbat  inflsmQch  m  the 
isontract^r  did  not  act  in  ignorance  of 
the  right*  of  th«  eompany,  he  oould 
not  claim  compensation  for  having 
been  Induced  to  build  on  tbs  land  of 
the  eompanj.  Crampton  r.  Varna 
Maitwiy  Co.  509 


STOCK. 
Sm  Bboksk,  600,  02t  ti&U, 


STCMZKHOLDEBS. 

1.  Q.,  a  sl^rehoMer  In  a  limited  com- 
pany, tranaferred  Km  shares  to  A,,  in 
infaot,  more  than  a  year  before  the 
company  wai  wound  up.  A.  trana- 
forred  to  D,,  also  an  in  fan t*  who  trans* 
ferred  to  B.  three  months  before  the 
windin;r^up.  The  transfers  were  all 
Fegiiitered.  B„  who  was  mi  juris  at 
the  date  of  the  transfer,  afterwards  be- 
came banl^rupt: 

Eeld,  that  Q.  continued  liable  as  a 
member  till  B.'s  transfer  was  regis- 
tered, and  that  ho  must  bo  placed  on 
the  list  of  contribntories  as  a  past 
ibareboldcr.     Gooch't  Cast.  813. 

8u  Agrekmilkt,  520 
Broker,  GOO,  621  noitt, 
DmECToRS,  1,28  nol*. 


SUBROGATION, 
8h  SuaBTT,  298,  307,  notev 


aUBlTX. 

1.  On   a  continuing  guaranty  for   the 

Honesty  of  a  servant,  If  the  master  di^ 
covers  that  the  servant  has  been  ffwiity 
of  difllione»ty  in  the  course  of  the  wsx- 
¥ioei,  and  insUiad  of  dismiasLng  the 
servant,  he  chooser  to  continue  bim  in 
his  employ  without  the  knowledge 
and  consent  of  the  surety,  ei.pretf  or 
implied,  he  cannot,  afterwards  bavo 
jecourso  to  the  surely  to  make  good 
any  loss  which  may  arise  from  the  di^ 
honesty  of  the  servant  durii^  tbe  soIk 
sequent  oervicfw 

^  Declamtion  on  a  contract  wherel^ 
tbe  defendant  guarantied  the  honesty 
of  one  J.  S',  A  servant  in  the  employ 
of  the  plaintiiff,  to  the  eilent  of  50f. 
The  declaration  set  out  the  employ- 
ment of  J.  S.,  and  that  it  was  bis  duty 
to  collect  monev  for  the  plaintiff  and 
account  to  her  !or  all  sums  of  mone? 
BO  collected  ;  and  that  the  plain Eiff  had, 
before  the  giving  of  the  guaranty, 
held  in  her  hamijt  a  sum  of  money  1^ 
longing  to  J.  9.,  as  a  aecuriiy  for  the 
proper  performance  by  J.  SI ,  of  hif 
duty,  which  sum  the  plaintiff  had 
agreed  to  pay  back  to  J,  S.,  on  receiv- 
ing tbe  defendant's  guaraniy.  The 
declaration  then  alleged  that  in  con- 
sideration tbat  the  plaintiff  would  pay 
over  to  J.  S.,  tbe  money  so  held  and 
continue  bim  in  the  service  of  the 
plaintiff,  in  the  same  capediy  as 
before,  the  defendant  guaranteed  and 
promised  the  plaintiff  to  make  good 
and  be  answerable  to  her  for  any  loes 
not  exceeding  5W.  which  she  might  at 
any  time  eustain  throogh  any  breach 
of  his  duty  by  J,  S.J  during  the  con* 
tin  nance  of  such  8*^rvice»  Breach,  tbat 
J.  B.,  failed  to  par  over  money  to  the 
amount  of  50i*  which  be  had  coHerted. 
In  answer  to  this  declaration  the  de- 
fondant  divided  the  time  during  which 
the  service  lasted,  and  during  which 
tbe  loufl  was  ansUdned  into  two  periods 
first,  fVom  the  8th  of  June,  ISW.  when 
the  contract  was  made,  to  tbt;  IJOth  of 
November,  1800  ;  secondly,  frrmi  the 
last  mentioned  day  to  the  6tb  of  Aprii, 
1871,  when  tbe  service  terminated. 
Ab  to  the  first,  tbe  defendaot  admitted 
his  liability.  As  t^>  tbe  other  lua 
pleaded,  on  equitable  grounds,  that  J. 
S.,  had  been  guilty  of  defalcations ia 
the  course  of  his  service  betwet^n  the 
8th  of  June  and  the  20th  of  November, 
1809,  which  tbt?  plaintiff  diecoTt?n?d on 
the  Ifttter  da/j  mod  thil  tbe  plaiati^ 


rafiNK. 
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Tery  to  thQ  defeodaat,  and  whU*  the 
defendant  wa«  igayorant  of  J.  S.'s  dis- 
honesty, agreed  ^th.  J.  &  to  oont«nae 
him  in  ner  employ  «i  iM»re,  an4  J>  S. 
agreed  to  pay  to  the  plaintiff  8J.  a 
month  on  account  of  the  previpns  de- 
Ikloatlons ;  that  J.  8.  was  oonthined 
in  plaintiff *a  service  accordingly  on 
those  terms;  and  that  the  loss  in  re- 
spect of  which  the  plea  is  |^«aded  was 
occasioned  by  acts  of  disfalonesty  eom- 
mitted  by  J.  S.,  daring  the  cootinu- 
i^iOQ  of  tUjQ  service  aAox  the.20th  of 
November,  a9d,  between  that  timcM^d 
^e.  ^rmXnation  of  the  service,  the 
aefendant  being  duriog  tha^  t^me 
wholly  ignorant  of  the  previous  defal* 
cations  of  J.  S. ;  and  that  by  reason  of 
the  plaintiff  not  giving  the  defendant 
notice  of  snch  demlcations  he  was  pre- 
vented from  revoking  the  guaranty : 

Msld^  on  demurrer,  that  the  p>lea 
was  a  good  answer  to  the  declaration. 

By  (^kbum,  C.  J.,  Lush  and Quain, 
JvJ.,  on  the  ground  that,  as  the  obli- 
gatioa  of  the  surety  is  continuing,  the 
obligation  of  the  creditor  also  contin- 
nes ;  and  that  the  representation  and 
understanding,  as  to  the  trustworthi- 
ness of  the  servant,  on  which  the  con- 
tract was  ori^nally  f^qudod,  cpntiniM 
until  its  termmation. 

By  Blackburn,  J.,  that  the  surety 
was  discharged^  because  by  continu- 
ing J.  S.  in  her  service^  after  knowl- 
edge of  the  misconduct,  the  plaintiff 
had  deprived  herself  of  the  right  of 
terminating  the  service,  a  right  whicl^ 
the  surety  was  entitled  in  equity  to 
have  exercised  f6r  his  protection. 
PhiUip9  V.  ^xtOL  2W,  279  ntf<0 

&  The  plidntiffii  lent  to  B.  and  P.  who 
were  traders,  800?.,  for  the  repaymept 
of  which  tbe  defendant  became  surety. 
At  the  time  of  the  loan  B.  &  P.  as- 
signed bv  deed  dated  tbe  25tb  of 
August,  1870,  to  the  plaintiffs,  as  se- 
curity for  the  debt,  the  lease  of  their 
business  premises  and  plant,  fixtures, 
and  things  thereon.  The  deed  pro- 
vided for  the  repayment  of  the  loi^n 
upon  the  25th  of  August,  1871,  and 
for  the  payment  of  interest  on  the  25th 
of  February,  1 871,  and  stipulated,  that 
until  default  in  payment  of  either  the 
principal  or  interest,  B.  &  P.  should 
continue  in  posseasion  of  the  properly 
assigned  to  the  plaintifi^:  and  that 
upon  such  default  the  plaintiflb  should 
not  sell  without  giving  B.  &  P.  one 
month's  notice  in  writing.    This  deed 

Enq.  Rep.1  110 


wm  not  isffliiiBiedtuidcir  17  ft  18  Yict, 
<k  86.  B.  &  P.  foiled  to  pay  intSKst 
mm  the  25th  of  February,  but  the 
plaiAtiQ»  did  not  enter  into  possesion. 
About  a  week  befote  the  5th  of  Angnst, 
the  pklntifi  raoeived  notloe  thai  B. 
^  P.  were  insolvent,  but  they  allowed 
them  to  sontinue  in  poasession,  and 
oiitJbat  day  B.ft  P.  filed  a  petition  for 
liquidation  under  the  bankruptcy  Act,- 
1869,  and  were  adjudged  buikrupts. 
The  trustee  under  tbe  bankxu(ftcy 
seized  and  sold  the  goods  and  chaUels 
assigned  by  the  dera : 

ffOd,  that  the  plaintifib,  by  their 
omission  both  to  ssg^ster  the  deed 
and  to  seize  the  property  assigned  to 
them  on  de&uH  of  payment  of  the  in- 
terest, had  deprived  themselvjee  of  the 
power  to  assign  the  security,  to  the 
surety,  and  that  owing  to  their  laches 
he  was  discharged  to  the  amount  that 
the  goods  were  worth.  Wulfy,  Jay. 
298, 807  nottf. 


SURPRISE. 
4MDiyo9«B»4a4k 


THBSATj:)^  AND  INTEIH). 
864  Words,  574. 


TFPLB 

1^o  upper  and  lower  apartmeirta. 

254, 299  ik^. 

To  buildiaff  irrespective  of  land  on 

wUebbuiH.  294,259na(a. 


TOBT* 
Bee  FotBMKBSuvr,  888, 890  furitf* 

TRADE  MARK. 

1.  In  order  to  constitute  a  ground  for 
interferenoe  by  a  Court  of  Equity  to 
protect  a  manufacturer  against  the 
use,  by  another  person,  of  the  particu- 
lar name  of  his  manufactured  article, 
it  is  not  necessary  that  ther0  should 


1 
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be  a  mnia  metu  towards  the  first  pur- 
chaser of  the  article  thas  imitatively 
designated.  The  fault  of  the  imitator 
is.  that  the  first  purcliaser  may  be 
enabled  through  this  unwarranted 
designation  to  retail  a  simulated  arti- 
cle at  a  lower  price  than  would  be 
demanded  for  the  original  article,  and 
so  the  origi(kal  mantSacturer  maj  be 
ii^jured. 

2.  Where  a  trade  mark  is  not  actu- 
allj  copied,  the  existence  of  a  fraudu- 
lent intention  is  a  necessary  element 
in  the  consideration  of  a  case  of  this 
description.  The  party  complained 
of  must  be  proved  to  have  done  the 
act  with  the  fraudulent  design  of  pass- 
ing off*  his  own  goods  as  those  of  the 
plaintiff.  It  is  not  necessary,  how- 
ever, to  show  an  exact  resemblance 
between  the  original  and  the  counter- 
feit —  it  is  sufficient  if  there  is  such  a 
resemblance  as  will  misleadan  unwary 
purchaser. 

8.  A  name  may  become  a  trade  denomi- 
nation, and  as  such  the  property  of  a 
jiarticular  person  who  first  gives  it  to  a 
particular  article  of  manufacture. 
The  employment  of  the  name  by 
another  person  for  the  purpose  of  de- 
scribing an  imitation  of  that  article,  is 
an  invasion  of  the  right  of  the  original 
manufacturer,  who  is  entitled  to  pro- 
tection by  injunction.  WotherBpoan 
V.  Ourrte.  29 

4.  A  fancy  name  which  designates  a  par- 
ticular kind  of  article  may  be  in  gen- 
eral use  in  price  lists  which  circulate 
between  manufacturers  and  retail  deal- 
ers without  prejudicing  the  right  of 
the  inventor  to  the  exclusive  use  of 
the  fancv  name  as  a  trade  mark  in  the 
sale  of  the  article  to  the  public 

5.  A  trade  mark  to  which  a  trader  had 
originally  an  exclusive  right  may  in 
course  of  time  hecojuepubUei  juris,  and 
the  exclusive  right  may  be  lost.  The 
proper  test  of  this  having  happened  is, 
that  the  use  of  the  trade  mark  by  other 
persons  has  ceased  to  deceive  the  pub- 
lic as  to  the  maker  of  the  article 

6.  The  exclusive  right  to  the  use  of  a 
fancy  name  as  a  trade  mark  is  not  lost 
by  the  inventor  habitually  using  it  in 
coni  unction  with  his  own  name  as 
maker  of  the  article. 


7.  The  Goort  will  not  interfere  by  in- 
junction to  restrain  the  imitatioii  of  » 
trade  mark,  if  there  is  Wse  representa- 
tion in  the  trade  mark,  or  if  the  trade 
itself  ii  fraudulent 

8.  And  senMe,  such  false  representatiofi 
or  fraud  would  be  a  good  defence  to 
an  action  at  law  for  imitatioa  of  the 
trade  mark,  on  the  ground  that  es 
turpi  eatua  nan  oritur  ogU^. 

9.  But  a  collateral  misrepreeentation  by 
the  owner  of  the  trade  mark  will  not 
disentitle  him  to  relief  either  at  law 
or  in  equity. 

10.  In  a  case  where  the  plaintiff,  whose 
trade  mark  was  *'  Ford's  Eureka  Shiit," 
had  falsely  represented  in  his  invmoes 
and  in  a  few  advertisements  that  he 
was  a  ''  patentee  "  of  the  shirt: 

Held,  that  such  false  representation 
was  not  sufficient  to  prevent  him  from 
sustaining  an  action  at  law ;  and  that 
his  right  at  law  being  clear,  he  was 
entitled  to  an  injunction  in  Chancery. 
IMl  V.  Foster.  538 

11.  The  name  of  the  place  of  origin  of 
an  article  may  become  a  trade  mark. 
Consideration  of  the  kind  of  evidence 
necessary  to  support  an  interlocutony 
injunction  in  such  a  case.  Madde  t. 
JNorman,  778 

12.  A  manufacturer  who  has  prodnced 
an  article  of  merchandise  Fe.  g.  a  new 
pattern  of  cloth]  and  applied  to  It  a 
particular  fancy  name,  and  sold  it  with 
a  particular  mark,  under  which  name 
and  mark  it  has  obtained  carrency  in 
the  market,  acquires  an  ezdnaive 
right  to  the  use  of  such  name  and  mark 
and  is  entitled  to  restrain  all  other  per^ 
sons  from  using  such  name  and  man  to 
denote  articles  similar  in  kind  and  ap- 
pearance, although  he  may  have  no 
exclusive  right  of  manufacturings  the 
article.  If  the  use  of  such  name  and 
mark,  by  any  other  person  than  the 
first  inventor,  has  been  adopted  for 
the  purpose  of  selling  goods  of  an  in- 
ferior quality,  though  of  similar  ex- 
ternal appearance,  so  that  parchasers 
may  be  misled  into  the  belief  that  they 
are  buying  the  goods  of  the  first  in- 
ventor, the  injury  to  the  first  inventor 
is  one  for  which  he  is  entitled  to 
compensation  in  damages,  and  relief 
by  ix^  unction.    Hirst  v.  D^iham.  838 


INDBZ. 


TRESPASS. 

Bee  MiNBS,  458 

Nbqliosmcb,  423 
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XBOYER. 

,.  Tlie  plaintiff  sued  the  defendants, 
cotton  brokers,  in  an  action  of  trover, 
to  recover  tlie  value  of  thirteen  bales 
of  cotton.  The  cotton  was  fraudnlentl  j 
boQjjrht  by  B.  from  the  plaintifib* 
brokers ;  the  defendants,  without  no- 
tice of  any  fraad,  boaght,  in  their  own 
name  as  principals,  the  cotton  from  B., 
and  afterwards  sold  it  to  M.  at  the 
same  price  at  which  they  had  boojarht 
it,  charging  a  commission.  The  de- 
fendants obtained  B.'s  signature  to  a 
delivery  order,  and  took  delivery  of  it 
from  B.'s  warehouse  and  conveyed  it 
to  a  railway  station,  whence  it  was 
forwarded  to  M.,  by  whom  it  was  spun 
into  yarn.  The  defendants  in  buying 
the  cotton  intended  to  act  as  brokers, 
believing  the  cotton  would  suit  M. 
Afterwards  the  plaintiff  demanded 
the  cotton  from  the  defendants.  The 
jury  found  tliat  the  cotton  was  bought 
by  the  defendants  as  agents  in  the 
course  of  their  business  as  brokers, 
and  that  they  dealt  with  it  only  as 
agents  to  their  principal : 

Held^  by  Martin,  Channel,  and 
Cleasby,  BB.,  affirming  the  judgment 
of  the  Queen*s  Bench,  that  the  defend- 
ants were  liable  to  the  plaintiffs  in 
trover  for  the  value  of  the  cotton ; 
Kelly,  C.B.,  Byles  and  Brett,  JJ.,  dis- 
senting. 

By  Martin  and  Channel,  BB.,  that 
the  defendants  having  bought  the  cot- 
ton as  nrineipals  from  B..  it  was  im- 
material that  they  intended  to  deal 
with  it  onlv  as  agents  to  their  princi- 
pal ;  and  that  whoever  deals  wrong- 
lully  with  the  goods  of  another  is 
equally  liable  whether  he  be  agent  or 
principal. 

By  Cleasby,  B.,  that  by  reason  of 
the  real  principals  not  being  known, 
and  therefore  not  disclosed  at  the  time 
the  bargain  was  made,  the  defendants 
necessarily  became  the  parties  to  the 
contract  until  the  real  principals  being 
ascertained  were  adopted  by  the  sel- 
lers, and  by  their  dealing  with  the 
cotton  became  liable  for  a  conversion. 

By  Kelly,  QB.,  and  Byles,  J.,  that 


the  defendants 
conversion,  inl 
only  as  brokere 
minion  over  tl 
right  and  for  tl 
By  Brett,  J., 
detention,  whic 
mere  asportatio 
erence  to  the  qi 
in  chattels,  is 
that  the  defenc 
brokers  by  neg 
purchase  and  e 
delivery  order, 
conversion.    J^ 
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TRUST  an: 

1.  Trustees  were  cl 
occasioned  by  ai 
trust  funds  on  : 
The  property  w 
country,  and  th( 
down  a  London  s 
the  hotel,  indue 
cense,  at  nearly  d 
advanced.  The  b 
worth  much  less 
vanced.  Thetruf 
account  of  the  c 
which  the  advanc 

Held  (reversing 
con,  V.C),  that 
chargeable  with  tl 
Budge  v.  €himmo\ 

2.  A  liquidator  appoi 
tion  to  wind  up  vo 
Bonally  responsibh 
ployed  by  him  in 
liquidation  for  any 
liquidation.    Hook 


iSiM  DlRBCTOBi 
POWBB,  50 


ULTRA  -V 
SmDikboto 


VARUJ^CB. 
8e0  LiSBL^  194^ 


VENDOR  AND  FITRCff  ASML 

1.  Wlwre  prtjperty  Is  sofrf  ftjr  *ticti6tt  it 
is*  tlie  office  of  the  particutaiis  to  ^ve 
an  aecarate  desctiptibH'  of  t^e'  pKh 
pertj",  Mid  of  the  condition^  to  st&to 
the  tfftms  on  which  the  sale  iiriiliuik 

2.  Therefore,  where  certain  property  was 
pat  up  fOT'sale,  and  in  the  particulars, 
which  were  advertised,  was  described 
as  bein^  an  absolute  reversion  in  a 
freehold  estate,  falling?  into  possession 
on  the  death  of  a  lady  then  in  her 
seventieth  year ;  and  by  thtrcOnditions 
of  sale,  which  were  rcAd  for  the  first 
time  at  the  auction,  jnst  pr«(v1odsly  td 
the  commencemedt  of  the  biddings, 
the  property  was  stated  to  be  sold 
tfub^t  totwomort8:aj]^;  onbillfited 
by  the  purchaser  at  the  auction  who 
stated  that  be  wasdeaf,  and  did  not  tm- 
derstand  that  by  the  conditions  he 
was 'buying  only  atf  eqttitjrof  reden)(|>- 
tlon  in  the  property : 

HM,    that  although  hi»  solicitor 

Gid  the  deposit  on  his  behalf  after 
Ting  read  the  conditions,  he  was  en- 
titled to  a^  decree  for  the  reeitoion  of 
thecoBtraet  and  for  a  return  of  the 
deposit  with  interest,  and  a  dectara- 
tloDoflien: 

8.  Hdd,  also  that  thouj^h  in  an  ordinary 
case,  inasmmch  aiS'the  p^intiflTscare- 
lesflerrass  had  contributed  tO'  the  niis- 
take,  he  would  not  have- been  entitled 
to  the  costs  of  the  suit,  hetnijorht  have 
tkem  on  account  of  havingf,  pnvibotily 
to  the  commencement  of  the  suit, 
ofibfsd,  on  condition  of  having  the 
contract  rescinded  and  the  dep<rait  re> 
turned^  t#>  pcy  the>  costS'of  the  sale. 

4.  The  Court  looks  with  disfavor  on  the 
practice  of  not  producing  the  condi- 
tions of  sale  till  the  actual  time  of  the 
auction.    Tyrrance  v.  BoUon,        674 

Bee  AoRBEiCBNT,  379. 
.  Arbitration.  375. 
Bailment,  214. 

Principal  and  Agbnt.217,  228  note. 
Sale,  187, 198  note,  429. 
Wabraott,  Sda 


1.  The  defendants  b^ng  shoe  in>nnfii» 
turers  contracted  with  the  plaintifi  to 
suppl  V  30,000  black  army  shoes  as  per 
sample,  to  be  delivered  ftee  at  a  whar^ 
to  be  inspect^  and  Quality  approved 
before  shipmeht,  and  payment  to  be 
imtde  iih>  oai^  at  the  time  of  eadk 
d^velry.  It  wss  w^l  known  to  ths 
defendants  that  tile  shoes  Wefe  re- 
qnik«d  for  the  Vieiieh  army  for  awin- 
ter  campaign.  A  sampie  tiioe  wss 
depoeitBa,  ma&  a'  Iftrge  ntnAbef  of  shoes 
having  been  inspected  and  approved 
by  the  i^aintiff*s  aj^snt  onder  ^ie  oon- 
tferaot,  invoices  for  such  sho«s  wen* 
made  out  and  signed  by  the  plaivciff'i 
agent,  and  the  shoes  were  tileo  siB&t 
to  Pedniiig<'s  Whsof,  London,  which 
kad  been  named  by  the  plaintiib  as 
the  place  for  delivery.  On  the  inspec- 
tion of  tiie  shoes  the  soles  w\ere  not 
opened,  and  without  opening  thtvn  it 
was  impossible  to  tell  what  the  "  fill- 
ings" of  the  soles  etonststed  of  ThA 
shoes-  w«repaid  for  by  the  plahitfA  and 
^rwarded  by  them  to  Lille,  for  the 

gurpose  of  meeting  a  contract  entered 
ito  with  the  Frendl  government  for 
the  supply  of  shoes  for  the  French 
army:  C^nmstanoes  had  in  the  mean 
time' occurred  which  gave  rise  to  sus- 
picions on  the  part  of  the  pbtfntifik 
that  the  shoes  so  forwarded  might 
contain  paper  in  the  soles ;  and  the 
defeiMhmtS'  knowing  at  thM  liine  that 
this  shoes  were  intended  to  be  sMit  to 
LUkr  under  a  oMi<b«ct  for  the'  sttpply 
of  shoea  to  the  French  army,  and 
would  have  to  be  passed  by  theFrench 
anth^riti^  thei^,  signed  « letter  to  the 
piaintiffii  agreeing  to  take  hadt  the 
shoes  that  mi0it  be  thrown  ott  their 
hands  in  oonBeqnenCe  of  p^p^  befag 
found  in  them,  it  being  imderitdod 
that  they  wonld  not  take  b«ck  any 
large  numher  of  shoes  if  p^per  shbold 
be  found  in*  only  a  few  pairs  The 
shoes  were  tendered  to  the  French 
authorities  at  Lille,  and  rejected  be- 
cause a  great  number  of  pairs  were 
found  on  being  opened  to  contain 
paper.  A  considerable  number  of  the 
shoes  beingaftorwards  opened,  a  very 
large  proportion  of  those  00  opened 
were  found  to  contain  paper  in  the 
soles.  Shoes  with  paper  in  the  soles 
are  not  fit  for  army  shoes.  A  small 
quantity  ol  shMs*  whiek  bad  bsift 


tract,  and  tiie  price  of  wh\Q\i  U|m1  been 
paid,  had  been  delivered  at  Fenning's 
vVliarf  and  not  forwavded  to  Lille, 
The  plainti^  gave  nolice  to  the  defen- 
dants that  Uiey  rqjeoted  the  ahoea  de- 
livered, and  refosed  to  receive  any 
more,  and  bvooght  an  aittio^  against 
the  defendants  for  breach  of  contract, 
claiming  to  be  entitled  to  ^Urow  the 
shoes  already  delivered  under  tl^e  con- 
tract upoA  the  defendants'  ii«nds  |it 
LUle  and  at  Fenning's  Vyharf,  and  to 
recover  ^inter  sJUa)  the  ampont  of  tUe 
price  of  the  shoes.  The  j  ury  found  |it 
the  trial  that  the  defects  in  the  shoes 
oould  not  have  been  discovered  by  aoy 
Inspection  which  ought  reasonably  to 
have  been  made : 

Held,  that  the  letter  of  the  defend- 
ants must  be  treated  as  a  new  and 
additional  contract  between  the  par- 
ties, adding  fresh  terms  to  the  original 
contract  with  reference  to  the  difficul- 
ties that  were  likely  to  arise  with,  the 
French  authorities  at  Lille,  and  upon 
the  proper  construction  of  the  whole 
contract,  including  *.he  letter,  the 
plaintifb  were  entitled  to  throw  the 
shoes  on  the  defendants'  hands  at  Lille 
and  at  Fenning's  Wharf,  and  recover 
the  price  of  them. 

Per  Bovill,  C J.,  i^nd  Byles,  J^  but 
for  the  letter,  and  under  the  contract 
as  it  originally  stood,  the  plaintiflb 
could  not  have  rejected  the  suoes  and 
recovered  the  price  of  them,  having 
accepted  them  and  dealt  with  them  as 
their  own  property. 

Per  Brett,  f.  Apart  from  the  special 
agreement  contained  in  the  letter,  the 
pTaintiffii  would  have  been  entitled  to 
return  the  shoes  on  the  defendant's 
hands  at  Lille,  and  to  recover  the  price 
of  them,  inasmuch  as  the  inspection  in 
London  was  ineffectual  by  reason  of  a 
latent  defect  for  which  the  defendants 
as  manufacturers  of  the  shoes  were 
responsible,  and  tlie  shoes  were  re- 
iected  Immediately  upon  opportunity 
occurring  for  the  discovery  of  such 
defect.    HeUbutt  v.  Eickion,  328 

Bm  ADinRilLTT,  814. 
DiRECTOIlS,  625. 

Salb,  187, 198,  nf>U, 


>YA8TB. 

1.  A  tenant  for  life  was  executrix  of  a 
preceding  tenant  for  life,  both  being 
uspoMiable  for  watte,  and  both  hav- 


ber: 

Hdd,  that  the  BtatuU  of  Limiia- 
Uqtu  began  to  run  against  the  remam* 
dermen  in  fee  from  the  time  when  the 
timbar  was  cut,  and  not  from  the  time 
«f  tl^  de»tli  of  the  tanant  for  life: 

a  MM^  tUiyt  Ihoagk  am  imoacfcioQ  and 
an  socount  wer^  gtanted  against  the 
existing  teoant  for  life,  vet  as  ao  in- 
iujgtctioA.  epuld  b^  granted  against  the 
preoeding  lenftnt  for  life,  no  account 
oould  be  gwii^  against  her  exacu- 
trix  for  waste  eommitted  by  the  pre- 
ceding teoai^t  fbr  life.  HiggiMliotham 
V.  mtMM.  668 


WATER. 
886  Nbqliqbnob,  4SBi. 

WILL. 

1.  The  phrase  in  a  will  "estate  Uil  in 
possession  "  does  not  necessarily  mean 
actual  possession,  but  may  be  con- 
strued as  meaning  entitled  to  a  vested 
estate  tail  in  the  property,  though  it 
miiy  be  v«eeted  in  remainder  and  the 
party  entitled  may  not  be  in  actual 
possession,  a  previous  life  estate  exist- 
ing at  the  time. 

2.  There  may  be  a  particular  chrase  In 
a  will  which  on  one  construction  ap- 

Siars  to  ofRind  against  the  law  relat- 
g  to  perpetuities,  but,  if  it  is  fairl v 
capable  of  another  construction  which 
avoids  that  objection,  the  latter  con- 
struction will  be  preferred,  especiallv 
if  it  is  found  to  be  in  accordance  with 
the  general  intention  of  the  will. 

8.  Where  there  has  been  a  decree  (all 
the  parties  interested  being  before  the 
Court),  long  acquiesced  in,  which  de- 
clared a  direction  for  acewnulation  to 
be  void  foi  remoteness,  but  also  de- 
clared that  the  will  was  well  executed, 
and  that  the  trusts  thereof  (except 
that  direction)  ought  to  be  carried  into 
effect,  the  presnmptioji  will  be  that  a 
possible  objection  to  a  similar  clause 
in  the  will  had  not  been  overlooked, 
but  had  been  considered  and  decided 
on  before  the  declaration  to  carry  the 
trusts  of  the  will  into  execution  was 
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4.  The  words  *'  provided  always  "  are  to 
be  considered  as  words  of  reference  to 
all  that  has  gone  before  them.  They 
onstitute  a  qualification  of  the  pre- 
ceding liniitationsL 

.*).  A  testator  -after  giving  several  lega- 
cies directed  his  trustees  to  invest 
dividends  and  rents,  and  profits,  and 
the  annual  proceeds  of  his  real  and 
personal  estates,  during  the  time  that 
any  person  l)eneficially  interested  in 
those  estates  should  be  under  twenty- 
one,  in  order  to  accumulate  the  per- 
stmal  estate.  They  were  then  to  hold 
his  real  and  personal  estates  for '  his 
first  grandson,  the  eldest  son  of  his 
dau  'hter,  then  living,  for  his  life,  and 
after  his  decease  for  the  first  and 
other  suns  of  that  grandson  in  tail, 
remainder  over  to  the  other  sons  of 
tlie  daughter.  After  other  remainders 
there  was  an  ultimate  trust  for  the 
testator*s  right  heirs  and  next  of  kin 
according  to  the  nature  and  tenure 
of  the  trust  estates  respectively.  Then 
followed  this  proviso:  "I  declare  it 
to  be  my  will  and  meaning,  that  such 
person  as  shall  under  this  my  will  be 
entitled  to  an  estate  tail  in  possession 
in  my  real  estate,  shall  not  be  abso- 
lutely entitled  to  my  leasehold  and 
personal  estates  until  he,  &c.,  shall  at- 
tain the  age  of  twenty-one,  and  that 
my  leasehold  and  personal  estate  shall 
absolutely  belong  to  such  person,  &c., 
as  shall  first  attain  the  age  of  twenty- 
one  and  become  entitled  to  an  estate 
tail  in  possession  in  my  real  estates 
under  the  trusts  aforesaid."  The 
eldest  grandson  was  in  possession  of 
the  life  estate  —  his  eldest  son  died 
under  twenty-one  without  i^sue  — 
but  his  second  son  attained  that  age 
during  his* father's  lifetime: 

HMy  that  this  proviso  was  not  a 
now  and  independent  disposition,  but 
a  qualification  of  all  the  preceding 
limitations : 

0.  ffddf  also,  that  the  second  son  ful- 
filled all  the  conditions  of  the  proviso 
and  was  absolutely  entitled  to  the 
personal  estates.  MarMU  v.  Mol- 
loway,  44 

7.  Exposition  and  eflTect  of  the  Roman- 
Dutch  Law  prevailing  in  the  Gape  of 
Qood  Hope,  in  respect  to  a  mutual  will 
made  by  husband  and  wife. 

First,  such  mutual  will  is  to  be  con- 
strued as  a  separate  will ;  the  disposi- 
tion of  each  spouse  being  treated  as 


applicable  to  his  or  her  half  of  the 
loint  property. 

8  Secondly,  each  spouse  is  at  liberty  to 
revoke  his  or  her  part  of  the  will  da- 
ring the  co-testator^s  lifetime,  vrith  or 
without  communication  with  the  oo- 
testator,  or  after  the  co4e6tator's  death. 

9.  The  power  which  a  surviving  spouse 
has  to  revoke  a  mutual  will,  as  far  as 
affects  half  of  the  property,  is  taken 
away  upon  the  concurrence  of  two 
conditions :  where  the  will  disposes  of 
the  joint  property  on  the  death  of  the 
survivor,  the  property  being  consoli- 
dated into  one  mass  for  the  purpose 
of  a  joint  disposition  of  it ;  and  (2),  if 
the  survivor  has  accepted  some  benefit 
under  the  will. 

10.  A  mutual  will  made  by  husband  and 
wife  having  community  of  goods,  pro- 
viding for  payment  of  debts,  with  pro- 
visions for  children  with  grand- 
children, and  nominating  sole  and 
universal  heirs : 

Heldt  to  be  revocable  by  the  survi- 
ving spouse,  who  had  not  adiated  or 
accepted  the  provisions  therein  given, 
so  far  as  affected  her  property,  and 
that  she  was  entitled'  to  claim  her 
half  of  the  inheritance.  Dmny»9en  v. 
Mostert.  112, 134  nar«. 

11.  A  testator  devised  his  hereditaments 
to  his  son  for  life,  with  remainder  to 
F.,  his  son's  eldest  son^  for  life,  with 
remainder  to  the  first  and  other  sons 
of  F.,  successively  in  tall  male ;  and 
for  default  of  such  issue,  to  R,  the 
second  son  of  his  son,  for  life  with  re- 
mainder to  the  first  and  other  sons  of 
R.,  successively  in  tail  male :  and  for 
default  of  such  issue,  to  the  third, 
fourth,  and  other  sons  of  his  son  there- 
after to  be  born  successively  in  tail 
male  ;  and  for  default  of  such  issue,  to 
his  daughter  I.,  for  life,  with  remaind- 
er to  her  first  and  other  sons  in  tul 
male ;  and  for  default  of  such  issue,  to 
his  granddaughter  E.,  for  life,  with 
remainder  to  her  first  and  other  sons 
in  tail  male ;  and  for  default  of  such 
issue,  to  his  granddaughter  J.,  for  life, 
with  remiunder  to  her  first  and  other 
sons  successively  in  tail  male ;  and  for 
default  of  such  issue,  to  his  grand- 
daughter S.,  for  life,  with  remainder 
to  her  first  and  other  sons  successively 
in  tail  male  ;  and  for  default  of  such 
issue,  to  all  and  every  fourth  and  fifth 
and  other  daughter  ot  daaghten  of 


one  after  another,  and  to  the  heirs 
males  of  their  bodies ;  and  for  default 
of  such  issue,  "  to  the  use  and  behoot 
of  all  and  every  other  the  issue  of  my 
body ; "  and  for  default  of  such  issue 
to  his  right  heirs.  The  will  also  con- 
tained a  wish  that  the  estates  should 
hd  retained  in  the  hands  of  one  person, 
and  should  not  be  dispersed,  and  a  pro- 
vision that  any  female  who  inherited 
should  with  her  husband  (if  married) 
assume  the  testator's  name  and  arms 
under  the  penalty  of  forfeiting  the  es- 
tates. A  muniment  box  was  directed 
to  go  to  the  person  entitled  from  time 
to  time  to  the  estates : 

^eld,  Ist,  that  the  words  "  issue  of 
my  body  "  in  the  penultimate  limita- 
tion, were  to  be  read  in  the  same  sense 
as  "  heirs  of  my  body  *';  2dly,  that, 
having  regard  to  the  whole  will,  that 
.  devise  could  not  be  read  as  giving  the 
estate  per  capita  in  joint  tenancy  to 
all  who  came  within  the  class  at  the 
time  the  estates  vested  in  possession  ; 
8dly,  that  the  words  *'  all  and  every  " 
did  not  import  that  all  were  to  take 
at  the  same  time,  but  were  satisfied 
by  all  taking  in  succession ;  and  4thly 
(Bramwell,  B.,  dissentiente),  that  the 
word  ••  other  "  was  to  be  read  not  as 
a  word  of  exclusion,  but  of  comple- 
tion ;  and  that  upon  these  principles 
of  construction,  there  was,  by  virtue 
of  the  penultimate  limitation,  a  vested 
remainder  at  the  death  of  the  testator 
in  tail  general  to  which  his  son  then 
became  entitled. 

12.  This  remainder  descended  to  P. ,  who 
duly  executed  a  disentailing  deed. 
He  devised  the  estate  to  the  defend- 
ant's father,  from  whom  it  descended 
to  the  defendant.  In  actions  of  eject- 
ment (a),  by  persons  claiming  as  issue 
of  the  body  of  the  testator  as  joint 
tenants  per  capita  at  the  time  the  es- 
tates vested  in  possession  (b),  by  the 
heiress  in  tail  general  of  the  testator 
at  the  same  period  (c),  by  the  heir  of 
the  survivor  of- all  the  issue  of  the 
testator  living  at  his  death  (other 
than  these  included  in  the  particular 
limitations),  and  (d)  by  the  heir  in  tail 
of  the  testator  at  his  death,  these 
being  excluded  who  came  within  the 
particular  limitations : 

Held,  that  the  defendant  was  en- 
titled to  j  udgment.    AUgood  v.  Blake. 
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18.  A  testator  by  his  first  will,  executed 


disposed  of  all  his  realty  and  per 
sonalty  and  appointed  an  executor* 
By  his  second  and  last  will,  executed 
in  Italy,  where  he  was  domiciled  at 
the  time  of  his  death,  according  to 
the  law  of  Italy,  he  appointed  his 
wife  his  universal  heiress,  and  the 
will  contained  a  revocatory  clause  in 
the  following  terms ;  "  I  erase,  re- 
voke and  annul  every  other  act  or 
last  will  which  I  may  have  made.*' 

The  Court  held  that  the  Italian  will 
revoked  the  disposition  of  the  per- 
sonalty and  the  appointment  of  exe- 
cutor contained  in  the  English  will, 
and  that'the  Italian  will  alone  was  en- 
titled to  probate.  The  executor  of 
the  English  will,  who  propounded  it 
as  entitled  to  probate  with  the  Italian 
will,  was  condemned  in  costs.  Got- 
treU  V.  CoUrell.  475.  478  note. 

14.  A  testator,  under  the  false  impres- 
sion that  his  will  was  invalid,  tore  it 
up.  Immediately  afterwards,  on  re- 
consideration, he  collected  the  pieces, 
and  placed  them  together  amon>,'8t 
his  papers  of  importance,  and  pre- 
served them  until  his  death : 

JJeld,  that  as  the  act  done  was  not 
accompanied  by  an  intention  to  revoke 
a  valid  will,  it  was  ineffectual,  and  the 
will  was  admitted  to  probate.  QUe$ 
V.  Warren.  478 

15.  The  deceased  executed  a  will  and 
codicil.  Jn  the  latter  she  referred  in 
several  paragraphs  to  the  dispositions 
contained  in  her  will,  and  more  par- 
ticularly she  bequeathed  a  certain 
legacy  to  be  held  under  conditions 
stated  in  her  will.  She  subsequently 
destroyed  the  will  by  burning  it,  but 
preserved  the  codicil ; 

Held,  that  as  the  codicil  was  not  re- 
voked by  any  of  the  methods  pre- 
scribed by  the  Wills  Act,  it  must  be 
admitted  to  probate.  la  re  Turner's 
goods.  480 

16.  The  testator,  in  a  letter  addressed 
to  his  brother,  which  was  signed  by 
him  in  the  presence  of  two  witne-sses. 
directed  his  brother  to  obtain  his  will 
and  bum  it  without  reading  it : 

H^'ldy  that  the  letter  was  a  writing 
duly  executed  declaring  an  intention 
to  revoke  the  will,  and  administnition 
with  the  letter  only  annexed  was 
granted  to  the  next  of  kin  of  the  de- 
ceased.   In  re  tlie  goods  of  Durance. 
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17.  A  testator  dircieted  his  trustees,  alter 
the  failure  of  imitations  for  life  and 
in  tail,  to  sell  hin  real  estate  and  paj  a 
third  of  the  proceeds  nnto  and 
amongst  the  children  of  A.  H.,  de- 
ceased, except  J.  Q,H,  who  should 
be  then  living,  and  the  issue  of  such 
of  them  as  should  be  then  dead  leav- 
ing issue,  and  the  issue  of  J.  Qt,  H., 
except  his  son  J.  W.  H.,  share  and 
share  alike;  the  issue  of  deoeaaed 
children  of  A.  U.,  to  have  no  greater 
share  than  their  parents  would  have 
had  if  living,  and  the  issue  of  J.  G.  H., 
to  have  no  greater  share  than  the 
issue  of  any  other  child  of  A.  H.  He 
cave  another  third  upon  trust  to  paj 
the  income  to  P.  J.,  for  life,  and  after 
her  decease  to  pay  and  divide  such 
third  share  unto  and  i^iongBt  all 
the  children  of  P.  J.,  who  should  be 
"  then  living,''  and  the  issue  of  such 
as  should  be  then  dead,  such  issue  to 
take  no  greater  share  than  their  pa- 
rente  would  have  had  if  living.  At 
the  end  of  the  will  was  a  proviso  that 
if  his  estate  should  ever  be  sold 
under  the  above  trust,  and  the  money, 
or  any  part  of  it,  become  payable  to 
the  issue  of  A.  H.  and  P.  J.,  or  the 
issue  of  J.  G.  H.,  (except  J.  W.  H.), 
or  any  of  them,  and  any  one  or  more 
of  such  issue  should  be  then  dead 
having  left  lawful  issue,  then  the 
issue  of  such  issue  as  should  be  so 
dead  should  have  the  share  to  which 
their,  his,  or  her  parent  would  have 
heen  entitled  if  living : 

Held,  that  a  child  of  P.  J.,  who  sur- 
Tived  her,  but  afterwards  died  before 
the  period  of  distribution  leavin^r  ia- 
sue,  acquired  a  vested  interest  which 
was  not  by  the  final  proviso  divested 
in  favor  of  the  issue  ot  such  child ; 
the  word  "  issue  "  being  held  not  to 
apply  to  children  of  P.  J.  Heatmnn 
V.  Pea/Me.  557 

18.  A  testator  gave  his  redduaty  per- 
sonal estate  upon  trust  to  pay  the  in- 
come equally  between  his  three 
daughters,  F.,  E.,  and  C,  during  their 
respective  lives ;  and  if  all  or  any  of 
them  should  die  leaving  issue,  to  pay 
one-third  of  tlie  principal  amonffst  the 
issue  of  each  daughter  so  dying,  in 
equal  shares ;  and  if  only  one  such 
daughter  should  die  leaving  issue, 
then  in  trust  to  pay  and  apply  the 
whole  residue  equally  amongst  the 
issue  of  such  one  daughter ;  but  if  all 
the  daughters  should  die  without 
leaving  issue,  then   over.    C.    died 


leading'  iaflue,  and  afterwards  F.  died 
without  leaving  issue: 

HM  (reverttuff  the  decision  of 
Wiekens.  V.C.)^  that  cross  limitationa 
were  to  be  Implied  between  the 
daughters  and  their  families,  and 
that  the  issue  of  each  daughter 
were,  for  all  purposes,  to  be  aaoer- 
tained  at  her  own  death ;  and  that 
therefore  one  moiety  of  F/s  share  was 
Miyable  to  the  issue  of  G.  living:  ^t 
G/s  death,  and  the  other  moiety  went 
by  way  of  accretion  to  £.'•  original 
share.   Bidgt^i  TrutU,  matter  qf.  650 

19.  A  testator  directed  his  trustees  to 
pay  the  income  of  one  moiety  of  his 
residuary  estate  to  his  widow  during 
her  life,  and  to  divide  the  uther  moiety 
between  his  children  iu  equal  riiar^ 
as  tenants  in  common. 

20.  Advances  were  made  by  the  testator 
to  some  of  his  children  after  the  dato 
of  his  will : 

Eeld,  affirming  the  decision  of 
Bacon,  V.G.),  that  the  advances  could 
only  be  brought  into  account  for  the 
benefit  of  the  children  among  them- 
selves, and  that  the  widow  was  not 
entitled  to  have  her  income  increased 
by  having  the  advances  brought  into 
account  in  estimating  the  residue. 
Meinertaagen  v.  Walten.  563 

21.  The  testator  devised  and  bequeathed 
all  his  property  ••  of  every  de8crit>. 
tion,"  to  trustees  "  for  the  following 
uses,  intents  and  purposes,  ^t."  he 
left  "  the  sum  of  £56  per  annum  to 
be  paid  Quarterly  to  his  wife,"  H.  R. 
He  gave  to  A.  L.  "  the  sum  of  £50 
during  her  life.''  He  leA  £800  per 
annum  out  of  the  proceeds  of  an  East 
Indian  estate,  to  be  appropriated  by 
his  trustees  to  the  maintenance  and 
education  of  the  eight  chiMren  of  his 
daughter,  I.  H.,  wife  of  Gaptain  H., 
provided  the  children  should  take  his 
name,  "  under  forfeiture  of*  Uie£800 
per  annum,  should  they  decline  to  do 
80.  If  there  should  be  an  increased 
profit  to  £800  per  annum,  testator  be- 
queathed the  same  as  therein  men- 
tioned. If  any  of  the  children  should 
die,  their  mother  should  have  *'  the 
benefit  of  the  deceased  child  or  child- 
ren's share  or  shares.'*  The  trustees 
should  have  the  power,  should  any 
one  of  the  children*  get  into  debt,  to 
forfeit  his  share,  and  divide  it  with  the 
other  children.  The  trustees  should 
have  power  to  aeU  the  East  Indlaa  e»* 


not  be  sutficient  to  pay  the  annuities 
to  the  children  ;  the  proceeds  of  the 
sale  to  be  invested  in  certain  bonds, 
"  in  the  names  of  said  trustees  for  the 
benefit  of  "  the  children.  Should  the 
profits  not  reach  £800  annually  from 
the  working  or  sale  of  the  estate, 
then  the  trustees  should  "  charge  the 
residue  of  the  testator's  property  to 
make  up  the  said  annual  sum  of  £800. 
Should  the  sale  realize  more  than 
enough,  when  invested,  to  pay  the 
sums,  the  extra  proceeds  should  be 
invested  in  the  aforesaid  bonds  for 
the  benefit  of  I.  H.,  but  the  sum  to  be 
paid  to  her  from  the  said  investment 
should  not  exceed  £500  annually : 

Held,  that  the  annuity  to  the  testa- 
tor's widow  was  for  life  only;  but 
that  the  annuities  to  the  children  of 
I.  H.  were  perpetual.    W4iks  v.  Rosa, 
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22.  Testator,  who  died  in  1854,  gave  all 
his  property  to  his  wife  for  hfe,  and 
after  giving  certain  pecuniary  lega- 
cies and  annuities,  devised  and  be- 
queathed to  his  son  C.  all  the  residue, 
after  his  mother's  decease,  and  to  his 
heirs,  and  in  case  C.  should  die  leav- 
ing no  issue,  then  his  freehold  estate 
was  to  be  equally  divided  between  his 
(testator's)  survi vine  children  or  their 
families.  All  the  children  of  the  tes- 
tator survived  their  mother,  who  died 
in  1861,  and,  excepting  one,  all  (two 
without  issue,  two  leaving  children, 
one  leaving  a  child,  and  the  issue  of 
another  child)  died  in  the  lifetime  of 
C.  who  died  in  1869  a  bachelor  and 
intestate: 

Held,  that  this  was  a  gift  on  the 
d(-ath  of  C.  without  leaving  issue 
living  at  his  death  to  the  other  child- 
ren of  the  testator  then  living,  and  to 
the  families  of  such  of  them  as  were 
dead : 

23.  Held,  also,  that  "families"  meant 
children,  and  not  descendants  of  the 
testator's  children. 

24.  In  a  suit  for  partition  a  question  of 
law  arose ;  but  the  Court,  no  one  ob- 
ioctin^,  exercised  jurisdiction,  but 
ordered  the  decree  to  be  prefaced  with 
a  statement  of  the  desire  of  all  parties, 
other  than  that  of  an  infant,  that  the 
case  should  be  decided  in  this  Court. 
Burt  Y:Hellyar.  690 

25.  A  testor  devised  a  freehold  estate  to 
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G.  A.,  and  his  assigns  to  receive  the 
rents,  issues,  and  pr'^fi+B  during  his 
life,  and  after  his  death  upon  trust  to 
permit  the  first  son  of  G.  A.  and  the 
heirs  male  of  his  body  to  receive  the 
rents,  &c..  during  their  respective 
lives  severally  and  successively  in  tail 
male : 

HM,  that  the  first  son  of  G.  A.  took 
an  estate  tail  in  the  property,  and  not 
merely  a  life  estate.  Hugo  v.  WU- 
liams,  704 

26.  Gift  by  will  to  the  Kent  County 
Hospital.  There  being  no  hospital 
having  precisely  that  name : 

Held,  that  a  general  hospital  must 
be  presumed  to  have  been  intended, 
and  the  Kent  County  Ophthalmic 
Hospital  could  not  take  the  legacy, 
and  that  it  must  be  divided  between 
two  hospitals  —  viz., the  Kent  andCfui- 
terbury  Hospital,  and  the  West  Kent 
General  Hospital,  which  together  sup- 

Elied  the  place  of  a  general  county 
ospital.    Alehin's  Trust,  707 

27.  A  testator  bequeathed  to  his  sister 
Susan  all  the  property  he  might 
die  possessed  of  for  life,  and  after 
her  decease  he  desired  the  property 
to  be  equally  divided  among  his 
brothers  and  sisters,  and  should  any 
of  his  brothers  or  sisters  die  (leaving 
issue)  during  the  lifetime  of  his  sister 
Susan,  the  sliare  which  would  have 
been  theirs  to  be  equally  divided 
among  their  children : 

Held,  that  the  children  of  a  brother 
who  died  fifteen  years  before  the  date 
of  the  will  were  entitled  to  take 
the  share  of  their  deceased  parent. 
Adams  v.  Adams.  720 

28.  By  a  settlement  dated  the  6th  of 
January,  1858,  the  settler  declared 
that  a  sum  of  money  should  be  held 
on  trust  as  he  should  by  deed  or  will 
appoint,  and  in  default  of  appoint- 
ment, in  trust  as  therein  mentioned. 
A  will  made  by  the  settler  five  weeks 
before  the  settlement  contained  a 
general  residuary  bequest : 

Held,  that  although  a  general  resi- 
duary bequest  would  operate  as  an 
execution,  of  a  power  in  a  subsequent 
settlement,  still  the  Court  had  power 
in  construing  both  instrument,  to  con* 
sider  the  surrounding  circumstances, 
which  showed  that  tne  settler  never 
intended  the  settlement  to  be  revoked 
by  a  prior  will ;  and  that  consequently 
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the  will  was  not  an  execution  of  the 
power.  In  re  BucUng's  Settlement.  736 

29.  Testator,  by  will  made,  in  1821, 
after  a  gift  of  leaseholds  to  ^is  daugh- 
ter E.,  gave  all  the  remainder  of  his 
property  whatsoever  to  his  wife  D., 
the  income  to  her  for  life,  and  at  her 
death  unto  E.,  for  her  own  benefit 
and  her  children,  or  one  only  child  if 
she  should  have  any  (all  that  was 
given  to  E.,  being  for  her  own  benefit 
and  not  to  be  subject  to  the  debts, 
control,  or  disposition  of  any  husband 
she  might  marry) ;  but  if  E.  should 
die  without  issue  the  leaseholds  were 
to  be  enjoyed  by  D.  for  life,  and  at 
her  death,  to  his  sister  S.  for  her  life, 
and  at  her  death,  together  with  all 
that  was  left  to  D.  for  her  life,  to  be 
equally  divided  between  all  the 
grand-children  of  S. 

E.  died  without  having  had  a  child. 

Held,  that  E.  was  entitled  abso- 
lutely both  to  the  leasehold  specifi- 
cally bequeathed  to  her  and  to  the 
residue  given  subject  to  D.'s  life  in- 
terest, and  that  tlie  limitations  over, 
if  E.,  *'  should  die  without  issue," 
were  void  for  remoteness.  Fis/ier  v, 
WebH&r.  748 

80  A  testator,  by  will  dated  in  1857,  be- 
queathed to  his  wife  all  sums  of- 
money  that  had  come  to  his  liandH  as 
part  of  her  patrimony  for  lier  sole  use 
and  benefit,  \«  ith  the  option  of  leaving 
it  invested  at  5  per  cent,  to  be  paid 
her  quarterly  or  if  she  wished  to  draw 
it  out,  then  the  property  most  suitable 
for  sale  to  be  disposed  of  to  raise  the 
amount  due  to  her,  being  in  fact  a 
charge  upon  the  property  ;  and  if  she 
so  desired,  this,  as  well  as  all  just 
debts  and  obligations  due  from  him, 
to  be  discharged  as  the  first  act  of  his 
executors : 

Held,  that  the  wife's  patrimony  was 
to  be  treated  as  adebt,  and  a  charge 
on  the  specifically  devised  property 
as  well  as  the  rest  of  the  property. 


81.  Bequest  to  wife  of  furniture  and  ef 
fects,  and  the  free  occupancy  of  a 
house  for  life,  after  which  the  efiecta 
to  revert  back  to  the  estate : 

Held,  that  the  free  occupancy  of 
the  house  entitled  the  wife  either  to 
reside  in  it  or  to  let  it  during  her  life. 

82.  Devise  to  sons  and  daughters  of  an 
equal  share  in  all  the  income  of  real 
property : 

Held,  that  the  devise  of  the  income 
of  the  estate  passed  the  fee. 

33.  Direction  that  any  property  might 
be  sold  except  Glencoe,  which  was  to 
remain  in  the  family  as  long  as  there 
was  a  lineal  son  descendant  of  before 
named  sons,  and  if  no  lineal  male  de- 
scendant from  the  eldest,  the  next  to 
be  entitled,  and  so  on  : 

Held,  that  this  clause  created  an 
estate  tail  in  possession  in  the  eldest 
named  son.    Mannox  v.  Gr€€nei\  814 
See  Legacy,  772. 


WORDS. 

'  All  and  every  other  the  issue  of  my 

body,  43G 

'  Default  of  such  issue."  43G 

•  Estates  tail  in  possession,"  44 
'  Failure  of  issue,"  748 

•  Families,"  690 

•  Free  occupancy,"  814 
'  Issue  then  living,"  ^7,559 
'  Loading  of  said  vessel,"  273 
'Other,"  436 

•  Other  the  issue,"  436 
'  Provided  always,"  44 
'  Threaten  and  Intend."  574 

See  CoNBTRucnoN. 
Hospital. 
Will. 


WRONGDOERS. 
See  Former  Suit,  383, 890  rufte. 
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